
Resource Management Journal 1

INSIDE THIS ISSUE

ALL AT SEA: DO WE NEED AN
OCEANS POLICY FOR
NEW ZEALAND
FRONT COVER

RMLA GRADUATE
SCHOLARSHIP AWARDS
PAGE 6

MANAGEMENT PLANS -
PROBLEMS AHEAD
PAGE 7

RMLA CONFERENCE -
“HORIZONS”
PAGE 11

ENABLING COMMUNITIES -
DIRECTION FOR RETAIL
STRATEGY
PAGE 21

NATIONAL POLICY FOR SEA
DISPOSAL OF WASTE
PAGE 24

Issue 2 Volume IX July 2001Official Journal of the Resource Management Law Association of New Zealand Inc. Formerly Resource Management News

The Government has embarked on a mission to

develop an oceans policy for New Zealand.  Why?  To

what end?  The following are some personal views on

the matter.

From where?

In the late 1990s the Parliamentary

Commissioner for the Environment (PCE)

identified, within its Strategic Plan, that the

marine environment was a “priority for attention

because of its enormous value in economic, ecological

and cultural terms, and because of growing

community concerns about its management”.1

Whether this latter statement was in fact right or

wrong, the PCE undertook a significant review of

the management of New Zealand’s marine

environment, culminating in the December 1999

report “Setting Course For a Sustainable Future”.

The objective of the review was “to gain an

understanding of the significant issues, and strategic

risks and opportunities intrinsic to management of

New Zealand’s marine environment.”

Having found that the current systems for

management of this vast ocean space were:          

● arbitrary, with diverse management 

responsibilities within many agencies

● bound by international obligations such as 

the United Nations Convention on the Law of

the Sea; 

● incomplete insofar as there was no 

effective protection mechanism for features 

outside the territorial sea (12 nauticalmiles);

● complicated, with overlapping and 

fragmented management due to conflicting 

statutory mandates between legislation (eg 

the Fisheries Act and the RMA)

● complex with regard to stakeholder rights,

goals and expectations; and

● hampered by the lack of an overarching 

strategy and goals.

The PCE went on to recommend to various

Ministers to undertake reviews of particular

legislation (eg Marine Reserves Act, Fisheries Act,

Marine Farming Act and RMA) in terms of their

efficacy in achieving sustainable management of
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1. Setting Course for A Sustainable Future - the Management of New Zealand’s Marine Environment. Parliamentary Commissioner
for the Environment, December 1999.
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the ocean.  Most significantly, the

PCE, called on Government to:

Establish a Coastal and 

Oceans  Task Force for the purpose

of developing a strategy comprising

firstly goals and principles, 

secondly actions and policies for 

the future sustainable management

of New Zealand’s marine 

environment.

The Task Force was to examine the

critical issues affecting the marine

environment, in particular:

● appraisal and improvement of

our knowledge of the marine 

environment;

● development of practical 

ways for the full continuum of 

rights to be taken into account 

in management;

● assessment of the adequacy of

legislation and policy to achieve

sustainability and biodiversity 

objectives; and

● evaluation of marine and 

coastal management systems 

and agencies, and the strategic 

opportunities for effective 

structures.

This then was the basis for what we

as a nation are now embarking upon

- development of an oceans policy.

What’s this process all
about?

According to the Hon Pete

Hodgson, an Oceans Policy

will be the means by which

New Zealand identifies goals for

managing its marine environment

and the best way to achieve those

goals and provide ways to reconcile

conflicting goals and competing

interests.

Cabinet recognised that this would

require a process to identify

underlying values and principles as

that is what provides the basis for

making tradeoffs between

competing and conflicting goals.

The first part of the process of

developing the Oceans Policy is

therefore to identify what New

Zealanders believe should happen

with the marine environment and

why, and to focus people,

individually and collectively, on the

relevance and significance of their

own behaviour to possible

outcomes.  It is intended to promote

a discussion about what roles and

responsibilities people are prepared

to assume to successfully manage

the marine environment and to

focus on the nature of the choices

that have to be made. 

How will this happen?

The development of the

Policy will be undertaken in

three stages.

● Defining the Vision identifying 

the goals and principles for 

managing the marine 

environment 

● Designing the process to achieve

the vision - analysing the status 

quo and identifying the tools, 

policies, legal and institutional 

frameworks necessary to achieve

the vision [timed for 2002];  and

● Delivering the vision - creating 

the tools and legal and 

institutional framework 

identified in stage two and 

developing the policies and 

procedures necessary to achieve

the vision, including a 

monitoring and assessment 

capacity.

The consultation for Stage One will

be undertaken on behalf of

Ministers by a Ministerial Advisory

Committee.  That Committee is

Chaired by Dame Cath Tizard and

the other members are David

McDowell, David Anderson, Mark

Bellingham, Mac Beggs, Rikki Gage,

Abby Smith and Wally Stone.

The Advisory Committee will be

undertaking public consultation

during June, July and August and is

required to report to Ministers by 30

September 2001.

Scope of  the project

Cabinet has decided that the

Oceans Policy will focus on

the issues associated with

managing the marine environment

within the jurisdiction of New

Zealand, being the sovereign waters

of the internal coastal and the

territorial sea, the resources and

ecosystem of the waters and seabed

of the EEZ, and the resources of the

seabed of the continental shelf

beyond the EEZ. 2 As the policy is

intended to provide ways to

successfully manage the impact of

human activity on the marine

2. Cabinet Paper, Finance Infrastructure & Environment Committee, 13 September 2000.

It is intended...to

successfully

manage the

marine

environment and

to focus on the

nature of the

choices that have

to be made
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environment, it will address the

interaction between land

management and the status and

quality of the marine environment

and the inter-tidal zone and

consider management and policy

issues associated with such areas.  

The Oceans Policy, and process to

develop it, must take account of the

existing rights and interests of

stakeholders and the existing

policies by which they are managed.

It must identify and acknowledge all

interests in the marine environment

and address the interaction between

them.  This will ensure any conflict

and tension between various

interests can be reconciled.  Any

process to develop an overarching

policy must acknowledge the

interests of all parties and the

implications and costs of any

changes to their rights or the

policies by which those rights are

managed.

The rights which currently exist in

the marine environment derive from

both domestic and international

obligations and include:

● collective rights to particular 

environmental outcomes and 

the mandatory consideration of 

particular principles and values,

such as the requirement to 

ensure utilisation of fisheries is 

consistent with protecting the 

marine habitat and the right to 

protect biological diversity by 

the use of marine reserves and 

other tools

● collective rights of access such

as for maritime transport or 

recreational activities

● collective extractive rights 

such as customary fishing 

entitlements 

● individual rights of access to 

particular areas for particular 

Territorial Sea 

● 12 nautical miles from coastal

baseline (with Internal Waters 

landward of that baseline)

● Sovereignty: part of the 

territory of New Zealand.

● Subject to the right of 

innocent passage for all vessels.

Contiguous Zone 

● 24 nautical miles from coast

● Jurisdiction to prevent or 

punish infringement of customs,

fiscal, immigration or sanitary 

laws.

Exclusive Economic Zone
(EEZ) 

● 200 nautical miles from coast

● Sovereign rights over the 

management of the resources of

the seabed and water column. 

● Jurisdiction in respect of 

construction of artificial islands,

marine scientific research,   

protection and preservation of 

the marine environment 

● Subject to the rights of other 

States including freedoms of 

navigation, overflight, and 

laying of submarine cables. 

purposes - such as exploration 

rights to the seabed authorised 

by permits granted according to

statutory criteria or 

authorisation to use coastal 

space for marinas or marine 

farms

● individual extractive rights to 

harvest specific species created 

by the Quota Management 

System.

Under the existing legal framework,

jurisdiction over significant aspects

of managing the marine

environment and land management

decisions which impact on the

quality of the marine environment is

not held by central government.

This will be reflected in the process

of developing an Oceans Policy.

What are we talking
about?

New Zealand’s ocean area is

vast, and is divided into

zones by virtue of various

international treaties and

conventions (including the United

Nations Convention on the Law of

the Sea) as follows: 

BOUNDARY  OF EEZ

BOUNDARY OF EEZ FOR 
NEIGHBOURING COUNTRIES
INDICATIVE LEGAL
CONTINENTAL SHELF
INTERNAL WATERS,
TERRITORIAL SEAS AND
CONTIGUOUS ZONE
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Continental Shelf

● 200 nautical miles or to the 

extent of the continental margin

● Sovereign rights over the 

management of the resources of

the seabed but not the water 

column.

● Jurisdiction in respect of 

construction of artificial islands,

drilling on the continental shelf

● Subject to the rights of other 

States including freedoms of 

navigation, overflight, laying of 

submarine cables and revenue 

sharing 

● New Zealand is required to 

lodge the co-ordinates of its 

continental margin with the 

United Nations by 2006.

Do we need an oceans
policy?
[aka “aren’t we in danger of creating

yet another bureaucratic scheemozzle

and further compliance costs?”]

Current significant uses of

the oceans include

transport, recreation (active

and passive), cultural, and resource

use.  This latter derives from the

sovereign right to allocate, manage,

& levy fees for, in the main, fish and

minerals (including oil and gas).

These property rights may either be

fixed in a location (oil, minerals) or

more movable as part of an

allowable catch (fish), but are

equivalent rights.  And it is often the

exercise of these resource extraction

property rights that create conflicts,

either between these uses and others

(eg recreational, conservation,

cultural) or between themselves (eg

fisheries vs petroleum exploration).

For example, for the fishing

industry, one of the most significant

concerns is that, having been

allocated a property right by virtue

of obtaining quota via the Fisheries

Act, fishermen find access to this

property impeded or denied by the

creation of such things as marine

reserves, protection zones around

submarine cables and pipelines, and

exclusion zones around offshore oil

and gas installations.  The Seafood

Industry Council has recently noted

the need for “consistent and

transparent mechanisms to protect the

ability of commercial fishers to use or

exercise their harvest rights.”  SeaFIC

further proposed two mechanisms

to achieve this -  “appropriate tests to

guide decisionmakers in legislation.

The second involves transparent and

rigorous processes to apply the tests in

particular circumstances.” 3

For both current major resource

extraction industries, fishing and

petroleum, the increasing demands

of the environmental lobby, in

particular as new information comes

to light about our marine

environment and its sensitivities, is

placing new demands on business

activity which can add substantially

to the costs of undertaking these

activities, and hence reduce the

economic value of the product to

the nation.  

And within the CMA, do not these

resource use property rights take

precedence over resource consents,

which are neither real or personal

property (s 122 of the RMA)?

What are the environmental effects

of fishing and dredging, and how

does the nation appropriately

manage these?  Is there a role (now

or in future) for the RMA in this

regard, or should reliance be made

on the environmental provisions of

the Fisheries Act 1996?  The

Auditor General has already made a

significant recommendation on this

issue, namely that the Ministry of

Fisheries gives greater priority to

fulfilling the environmental

requirements of the 1996 Act.4

The impacts of certain activities

associated with one extractive

resource use on another are also

occasionally of concern - does

seismic data acquisition for oil and

gas exploration detrimentally affect

fish, fisheries and the ecosystems

these depend on?  And obviously

the “fishing up” or snagging of a

submarine pipeline is a major issue

in terms of both security of use as

well as major health and safety

and/or environment.

The incorporation, within the RMA

framework, of controls on certain

maritime activities within the

territorial sea, in particular over

discharges from shipping and over

marine dumping [as defined in the

3. Protecting commercial harvest rights - the need for consistency. Page 6, The Trumpeter (SeaFIC Policy & Science Newsletter) April 2001.
4. Report of the Controller and Auditor General, Fifth Report for 1999, Information Requirements for the Sustainable Management of Fisheries.

The increasing

demands of the

environmental

lobby... is placing

new demands

on business

activity which

can add

substantially to

the costs of

undertaking

these activities
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A Bit About the Author
Son of a Dunedin fishmonger, refused permission by his parents to go to sea fishing, Mike ploughed his way through Otago

University in the heady days of the 60s and early 70s, somehow (he can’t remember) ending up with an essentially environmental

PhD involving trace metals, fish, and things in-between.  His first job (funnily enough) was with the old Fisheries Research

Division of MAF, looking at water quality issues in commercial oyster farms and as well partaking in shellfish hatchery research

at Mahanga Bay, although some of the best bits were undoubtedly the occasional deep-sea research fishing trips on the James

Cook.  A two-year stint teaching sewage treatment at MOWD was followed by eight years at the then Taranaki Catchment

Commission in the 1980s, just in time for the Think Big projects and other exciting times.  He left there in 1988 to become the

senior consulting environmental scientist for eight years with Royds Garden, followed by four years as Manager Planning &

Permits in the environmental division of the Maritime Safety Authority.  He has been the Executive Officer for the Petroleum

Exploration Association of NZ since 1 April 2000, acting as the conduit between the industry and whomever needs to hear their

messages (including Government at all levels).

1972 London Dumping Convention

and its 1996 Protocol] rather than

within the Maritime Transport Act

regime used for beyond the

territorial sea has caused serious

management and enforcement

problems for regional councils, such

that there have been calls for major

amendments to the Resource

Management (Marine Pollution)

Regulations.  If passed, these

suggested amendments would be

inconsistent with the international

conventions which gave rise to these

controls in the first place, and hence

un-enforceable on foreign ships.

Finally, the differing allocation and

management philosophies within

administering departments and

agencies is a concern generally held

by most sectors with an interest in

the ocean - how can a seamount area

be closed off for fishing by one

department, on environmental

grounds, yet be open for minerals

extraction within another

jurisdiction [as happened recently]?

Just how can we successfully

manage the conflicts associated with

the allocation of coastal space, of

necessity requiring to be essentially

pristine, for aquaculture?

Are not these issues and their

resolution the domain of an oceans

policy?  Surely, without an

overarching policy there is no

formal, consistent procedure

currently in place to resolve such

conflicts.

So do we need an oceans policy?

Yes - for three main reasons in my

view:

● to clearly set out the rights, 

needs, expectations and 

responsibilities of all sectors and

parties with an interest in the 

ocean;

● to provide a common policy 

by which all administering 

departments and agencies must 

abide and act;  and

● to provide a framework for 

conflict resolution

So where to from here?

Work has begun - the

Ministerial Advisory

Committee has held

the first of its stakeholder

workshops, at which all players

were given a chance to define their

interests in the ocean and to discuss

issues which have arisen or need

consideration within an oceans

policy framework as outlined above.

Consultation is to continue, and the

beast gathers momentum.  The

Association’s annual conference this

year takes a detailed look at, inter

alia, this very subject.

It is in everyone’s interests to be part

of this process.  At this stage, we

need a full and comprehensive

appraisal of all the issues.  The

resultant Oceans Policy will, as a

result, reflect interests of all parties

and most importantly provide

clarity in the plans,  legal

jurisdictions, processes and

procedures used to sustainably

manage New Zealand’s ocean

resource.  Without this

comprehensive, proactive and

integrated approach, New Zealand’s

impressive ocean resource is at risk

of being inappropriately and

unsustainable managed, with

adverse consequences for all of our

interests. 

Acknowledgements:
Many thanks to Evelyn Cole, John

Marshall, Gael Ogilvie, Sarah Ongley

& Carolyn Risk for valuable input and

review.
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RMLA Graduate Scholarship Awards

The President of the Resource

Management Law Association

of New Zealand Incorporated,

Dr Philip Mitchell, is pleased to

announce that the joint recipients of

the Association’s Graduate

Scholarship awarded this year are

Nicholas John Potter of Victoria

University and Catherine Louise

Carter of Otago University.

The annual sum available to be

awarded this year was $10,000 and

due to the high standard of the two

winning candidates, it has been

shared equally between the two

recipients.

Six candidates for the Scholarship

reached the final list and all were of

a very high calibre.  In the end, after

a careful analysis of the applications

and the relevance of the candidates’

proposed courses of study to the

objectives of the Association, the

Selection Committee, consisting of

Professor Parry representing the

New Zealand Vice Chancellors’

Committee and Helen Atkins and

Jim Wiltshire, representing RMLA,

were unanimous in their

recommendation that the two

candidates referred to above were

both clearly well deserving of the

award.

The Rules of the Association

regarding the Scholarship have been

revised this year and are available on

the Association’s Website

(www.rmla.org.nz).

Biographical Details

Catherine Carter is currently in her

sixth year of study at the University

of Otago.  She is in her thesis year of

a Masters of Regional and Resource

Planning degree.  Her study aims to

evaluate local council’s practice and

policy in relation to planning for

people with disabilities. In

particular, her study examines the

extent to which people with

disabilities are incorporated into the

planning process.  She is

undertaking primary research in

Dunedin, Christchurch and

Wellington.  This work may be

significant in so far as it will suggest

a model for participation between

disability organisations and local

councils.  Catherine initially

completed a BA Honours First Class

in History and Geography.  As well

as carrying out her own research on

planning for people with disabilities

she assists Dr Michelle Thompson-

Fawcett in her research on

sustainable urban settlements.

Catherine is an enthusiastic

basketball player and skier and since

secondary school she has

participated in drama and enjoys

live performance. At the end of her

degree Catherine aims to work in

the field of planning where she

hopes to be involved specifically

with community development and

social impact assessment.

By Jim Wiltshire, Consultant, Simpson Grierson

Six candidates
for the
Scholarship
reached the
final list and all
were of a very
high calibre 

Jim Wiltshire congratulates Catherine Carter
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Management Plans - 
Problems ahead

Environmental Management

Plans (EMPs) are required

for a range of contexts and

purposes.  This brief paper deals

primarily with their use as a means

to agree management methods after

a consent has been granted; where

an environmental effect is not fully

understood or an effect is well

understood but the construction

methodology is not. 

EMPs are a pragmatic response to

lack of detailed information at

consent application stage and to the

perceived need for additional

certainty after the consent has been

granted.  They may cover one issue,

such as noise or multiple issues

such as general environmental

effects of construction.

The life of an EMP tends to run in

parallel with the activities or

standards with which it is

concerned - once those activities are

completed, there is generally no

need to re-visit the EMP.  Where an

activity or standard is authorised by

consent for many years there is

frequently a provision for yearly

review. 

EMPs are set to become increasingly

important as organisations seek to

deliver large infrastructure projects

on a ‘performance basis’ through

consents that are not prescriptive as

to the method of project delivery.

Increasingly, infrastructure

providers are demanding a range of

project delivery mechanisms which

can place the Consent Holder at a

distance to eventual consent

compliance and place the

Contractor, who has hitherto not

been involved in the consent

process, in the prime role of

developing and complying with

EMPs.  Of course the Consent

Holder is always ultimately liable for

compliance, though the Contractor

has an increased role and may be

joined in liability.

This paper examines some of the

benefits and risks of the

management plan tool in this

context and concludes with

suggested guidelines to help

preserve benefits and minimise

risks.

Under the Resource Management

Act 1991 (RMA) there are two key

ways in which a management plan

may enter the Resource Consent

Lisa’s experience with Environmental Management Plans (EMPs) has spanned most

perspectives including: production for large infrastructure providers under Section 88 (4) (b)

and Section 108 (3) RMA- the latter both before and after project commencement;

production for Contractors during construction; assistance with Local Authority assessment

and approval of plans; monitoring and managing implementation on site of approved EMPs. 

The views expressed here are solely those of the author.

The Consent
Holder is always
ultimately liable
for compliance,
though the
Contractor has
an increased role
and may be
joined in liability

By Lisa Sutherland, Senior Environmental Management Specialist, at CH2MBeca.
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process, each of these are looked at

in turn below.

Part of Application
Assessment

A management plan may enter the

process under Section 88 (4 ) (b) as

part of an “assessment of any actual or

potential effects that the activity may

have on the environment, and the ways

in which adverse effects may be

mitigated”.  

In this context management plans

are generally viewed as providing

the Consent Authority (CA) with

information to enable it to assess the

effects of the proposal on the

environment. 

Here EMPs give a level of detail on

intended methods of compliance

and all the interested parties see it

and consider how it may affect their

interests prior to final consent

granting. This is potentially a useful

tool, in particular it provides for

forward planning on the part of the

Consent Holder and a mechanism

for consultation on those methods

with stakeholders. 

The added advantage is that such an

EMP can form part of the Tender

and Contract documents for the

Project.  Thus the Contractor who

will eventually be at the ‘compliance

coal face’ is better able to

understand constraints and controls

and price what is required.

Condition of Consent

Frequently however, in large

projects it is necessary to finalise

conditions later.  It is this situation

with which this paper is concerned.

In such cases an EMP may be

introduced under Section 108 (3)

when the “consent authority may

include as a condition of a resource

consent a requirement that the holder

of a resource consent supply to the

consent authority information relating

to the exercise of the resource consent.”

In Wood v West Coast RC Env C

C127/99 the Court noted such an

EMP should “...provide the consent

authority and anyone else who might

be interested, with information about

the way in which the consent holder

intends to comply with the more specific

controls or parameters laid down by

the other conditions of a consent. So,

for example, in the case of noise,

specific noise control limits can be laid

down but the way in which these are to

be complied with is for the consent

holder who can be required to provide a

management plan containing

information about the method of

compliance.”

A key need for this approach was

succinctly put by the Court in

Mahuta v Waikato (D.C. A 091/98, 3

NZED 712) while looking at

appropriate level of detail required

under Section 88 (6) (a).  The Court

recognised that with proposals of

“ considerable scale and complexity it is

unavoidable that there will be a tension

between the applicant’s wish to avoid

the cost of detailed design until it is

known whether resource consent will be

granted, and the appellants wish to

have full details so that any adverse

effect on the environment can be

identified and if possible quantified.” 

This tension is exacerbated when

one considers the latest delivery

mechanisms for large infrastructure

works being demanded by

infrastructure providers.  Frequently

they are design build (DO) design

build operate (DBO) or build

operate transfer (BOOT).  

To varying degrees these can be

likened to a ‘black box’ approach -

where performance requirements

and standards are known but other

matters (including many things that

would normally be looked at during

an assessment of an application) are

worked out by the successful

Contractor in consultation with the

Consent Holder/client some time

after the enabling envelope of

consents has been granted.  Often

the Contractor who will undertake

the works; a major party in

compliance is nowhere in sight at

the time of consent application. 

This paper contends that key

aspects of the EMP development

process are presently ill suited to the

latest project delivery mechanisms.

By way of example we look at three

of the potential advantages of these

project delivery mechanisms and

how they intersect with the EMP

process below. 

Flexibility to
Accommodate Innovation

In Wood the Court acknowledged

difficulties in specifying a

management plan as a condition of

consent where it might benefit from

future amendments to keep pace

with developments in technology.  It

Key aspects of
the EMP
development
process are
presently ill
suited to the
latest project
delivery
mechanisms
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was suggested that the way forward

was to prepare a plan under s

108(3) and that the Consent Holder

should have the opportunity to

change the management plan

without seeking a change to

conditions of consent.  This was

applied in Walker v Manukau CC Env

C C213/99, noted [2000] BRM

Gazette 1, following Wood.

However, this mechanism does not

necessarily solve the problem of

keeping pace with technology.

When an EMP is being developed

the CA will want as much detail as

possible to give assurance that this

Contractor, often a new player in the

Project, will comply adequately with

consents.  

For example with a design build

project, often the real detail is not

worked out until just before it is

needed.  Innovation occurs right up

until the last minute. Having to

provide detail in an EMP sometimes

several months ahead can be clumsy

and may frequently be inaccurate if

the Contractor is not allowed to

keep detail broad. 

Timeliness

Rarely are constraints put on the CA

to approve a Plan or subsequent

changes to it within a reasonable

timeframe.  This can set up a tension

between the Consent Holder (or the

Contractor) who wants the Plan to

be written so broadly that changes

in methodology can occur without

the need for amendment and the CA

who will be looking for adequate

detail to feel comfortable approving

it.

In one design build example, plans

took up to 5 months to approve.  In

that project there were 3 other

stakeholder groups who had to

review the EMPs.  However, this

timeframe potentially has major

impact on project construction; as

the works authorised by the consent

to which the EMP related were not

allowed to proceed until the EMP

had been approved.  

This kind of constraint on a project

is arguably better dealt with in the

Courts at the time of Consent

granting, where a condition

describing the timeframe within

which approvals are to occur might

be agreed.

Furthermore once an EMP has been

developed, there may be limited

ability to change and (again) no

reliable timeframes to keep the

process moving so an answer can be

given on a change quickly.    Change

is thus avoided or perceived as a risk

to the project program.   The EMP

process can thereby become a

counter to innovation for

technological advance and

efficiency.

Economic Efficiency

A true driver to and benefit of the

ability to change is economic

efficiency.  In design builds for

example, a key driver for the

Contractor is to find ways to reach

the same standard, cheaper.

While change for technological

reasons is frequently recognised as a

relevant reason to change an EMP,

economic efficiency is not.  

If a Contractor can come up with an

equally effective methodology that is

say 20% cheaper for them, they

should be able to move to this if it

equally meets requirements.  

There are two final problems I wish

to address in this context;

jurisdiction and consistency.

Jurisdiction

In Wood it was generally accepted

that the CA or delegated officials

who approve EMPs “may be regarded

as certifiers in terms of the leading case

on this subject, Turner and Others v

Allison and Others [1971] NZLR 833;

4 NZTPA 104 (CA). “ They went on to

say that what is or is not a valid

certifier condition could present

“considerable difficulties, particularly

in regard to a management plan”.

At present, three circumstances

frequently combine to provide the

context for risk of exceeding CA

jurisdiction, these are:

a) an EMP is required as a 

condition of consent (under 108

(3)) and is written some months

after consent granting;

b) the CA has been delegated the

authority to approve the EMP;

c) the particular standard (the 

‘framework’ or ‘parameters’) set 

in consents is not clear in 

practice.

The last point is important.  Often

during a consent assessment a

standard is arrived at and may seem

to enunciate the intersection of all

the issues.  It is clear at the time.

One or two years later, the true

meaning is less clear and the ‘words

on paper’ take on a life of their own.

One can always revert back to the

AEE for guidance but it may not

provide the necessary certainty

(remember key detail was not there

in the first place).  Also by then

there is a comparative view

available: the cogent reality of what

is happening on site.  It is the

difference between the idea and the

realisation of the idea.  Between the

two is great potential for subjectivity.

The key risk I wish to address here
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is how the Consent Holder in

development of the EMP or the CA

in the process of approving it, can

change the substance of the consent

condition when deciding what the

standard will mean in practice (i.e.

the ‘how’ strays into the ‘what’).

There is no formal check back to

review whether the outcome is

within the scope for the details of

the original application. Fairness to

submitters and to persons who

might have been submitters is never

formally assessed.

The CA is particularly at risk when

dealing with substantive standards.

A hypothetical but not uncommon

example is that ‘there shall be no

odour beyond the boundary which

is noxious, offensive or

objectionable caused by discharges

from activities undertaken on the

site’.

This is a subjective standard and

requires a subjective judgement on

behalf of the CA to approve what

may be adequate to meet it.  In

doing so what the Consent Holder

or Contractor can and cannot do

may be severely limited.  

Whatever is written in the EMP and

approved by the CA, the

surrounding residents will

determine by experience what is and

is not a nuisance.  A simple

condition that the Consent Holder is

to comply with best practice would

be enough.  On site any time an

assessment of best practice in the

circumstances could be made and

action taken if necessary.  A

management plan certified by a CA

on preventative measures may add

little to certainty that the standard

will be met - because the CA cannot

know what that standard will be in

practice.

This places the CA in the difficult

position of having to certify the

adequacy of methodologies by

comparison with an unknown.

Consistency

Finally there appears to be little

guidance on how an environmental

management plan is to be evaluated

once received by a CA.  Currently

there is a lack of consistency within

and between CAs as to what is

adequate to demonstrate

requirements.  One Consent Holder

may be put to considerable further

thought, time and expense to gain

approval, another may not. 

Some Suggested
Guidelines

EMPs are a pragmatic response to

the need for detail and certainty that

can not be provided during the

application assessment.  To help

avoid pitfalls and preserve benefits

some suggested guidelines are:

● Either approval of the 

management plan by 

Commissioners or the 

Environment Court, or where 

sufficient detail is not available 

at the time, delegation of 

authority to approve the Plan to

an official of the relevant 

Council, provided the nature of 

the approval required is clear.

● Generally limiting content of 

plans to major issues of concern

and for each issue; one or more 

construction methodologies; 

agreed measures of effects 

and/or contingency measures 

should effects be different to 

those anticipated.

● Providing realistic timeframes

for approval of the EMP and any

subsequent changes, recognising

the key aspect timing plays in 

large projects.   These should be

set at the same time as other 

conditions of consent.

● Develop the initial EMP as a 

minimum and include a 

provision to allow Consent 

Holder or Contractor at any time

to change or better this baseline

if they can show the new 

methodology is equally or more

appropriate.  It should be noted

that a Consent Holder or 

Contractor should not have to 

give information on the 

economic efficiencies involved.  

It should be enough that this is a

nominated reason for change.  

This is because it is for the CA’s 

to certify whether a (different) 

method is likely to meet the 

standard - not to decide what is

sufficient economic benefit to 

warrant change.

● Proactive treatment of the Plan

by the Consent Applicant or 

Holder to obtain: meaningful 

input by contractors 

constructing the project so they 

can price and contribute to its 

contents; buy-in of local 

authority and key stakeholders 

so the plan adequately answers 

their concerns.  Where possible,

this buy in will occur before the

consent is even lodged.  Clearly

this is easier with EMPs under 

s88 than s108 but there are ways

to overcome some of the 

difficulties.  In a recent example

a Consent Holder commissioned

Guideline Management Plans to

be produced and provisionally 

approved prior to engaging a 

Contractor.  Provided this is 

coupled with flexibility to 

change initial methodologies 

described above, this can allow 

the Contractor and the CA a 

reasonable degree of certainty 
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about what will happen on site at

an early stage.

● If practical (substantive) 

meaning of a standard is to be 

worked out on site, checking 

what is finally developed is 

within the scope of the original 

application.

● Guidelines for specification 

and production of EMPs and 

templates for their evaluation 

may help achieve greater 

consistency.  These could be 

developed with input from 

major stakeholders, such as 

Courts, Contractors, large 

infrastructure providers and 

CAs.  It is time to make the most

of the experience (of production

and implementation) these 

parties now have with EMPs.
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The RMA was to have

provided a one-stop shop

for environmental law

issues.  In the minds of many, it has

not achieved the coverage sought.  It

has often struggled to provide

sustainable solutions within its own

confines.  It has proved to be a

decade long exercise, involving

considerable expense, in producing

Plans of varying quality with the

only certain outcomes being that

any major development, and many

minor ones, will face considerable

costs, delay and uncertainty.  The

need for Ministerial intervention to

enable the super yacht construction

near Auckland and the hurdles in

establishing the Waimakari

irrigation scheme are two recent

examples.

Last year, at our annual conference,

we stood @ The Edge and asked of

the vision that should be driving the

Act and whether we were heading

towards it.  The amendments, a

chance to inject a measure of

wellness into our environmental

laws, amounted, after several years

of build up, only to tinkering.  The

hot potato of resource management

reform was booted squarely into

touch and has left us, effectively,

where we were at the outset.

We have, over eight years of

conferences, scrutinised and

debated the Act from many angles.

What we have not done, however, is

to look outside it.  What are the

pressing environmental issues facing

New Zealand that should be, but are

not, covered by the Act?  Those

issues have grown considerably

while the Act has stood still.  

For the first time, a conference

identifies and tackles these issues.  It

invites criticism and realism.  The

RMA is certainly not the universe in

which RMLA members operate.

Clearly, it is an integral part of it but,

at our conference this year, we take

you to the horizons to look beyond

the Act to contemporary

environmental law issues for our

country and our planet; to essential

aspects of those things that Sir

Geoffrey indicated the Act should

cover - land, air, water and minerals.

The elements

At the heart of the conference are

four key environmental elements.

Land

This session will deal, first,

with biodiversity (‘the biotic

holocaust’).  It will explore

the problems faced by the

Government on the one hand, in

attempting to protect New Zealand’s

increasingly depleted biodiversity,

and private interests on the other,

will examine our biodiversity

strategy, address measures for the

prevention of extinction and will

draw international comparisons.  

The session will include

consideration of boarder control

The RMLA 2001
Conference - “Horizons”
Michael Fowler Centre, Wellington, 4-7 October 2001

The Theme

It is probably the biggest Bill of a substantial character ever to be introduced into the House.

Its introduction is certainly a milestone in resource management in New Zealand.  It is the

first comprehensive and integrated review of the laws governing the management of the

country’s natural and built resources - that is land, air, water and minerals - and is the

largest law reform of its kind in the country’s history.

The Rt Hon Sir Geoffrey Palmer on the introduction of the Resource Management Bill in

December 1989 
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and pests (‘bio-invasions’) from the

perspectives of Government,

industry and the environment.  It

will address the spread of diseases

overseas (the foot and mouth

epidemic for example), disease

prediction and measures to

maintain our security, together with

the spread of weeds and pests.  A

workshop will address the issues in

further depth.  Speakers include

Professor Philip Joseph (University

of Canterbury), Eugenie Sage (Royal

Forest and Bird Protection Society of

NZ), Owen McShane and Hugh

Logan (Department of

Conservation).

Air

This session will address

greenhouse gases and New

Zealand’s obligations under

the Kyoto Protocol.  Despite the US

taking a step backwards, EU

members and other signatories are

well advanced in establishing

measures to meet their obligations.

Where does New Zealand stand and

what are its options?  A domestic

and international emissions trading

market and a range of other possible

measures are all likely starters and

the Government is moving

promptly towards implementation.

The Hon Pete Hodgson (Minister of

Energy) will identify the issues and

the options and will explain

Government policy.  Simon Watt (a

Bell Gully partner) will describe the

ingredients and workings of an

emissions trading market.  Maria

Robertson (from Comalco) will

outline the impact on, challenges

and opportunities for business and

Gavin Fisher (from NIWA) will

examine the costs and benefits for

the economy.  Senior government

officials will provide a detailed

analysis of an emissions trading

market in the associated workshop.

Water

The Oceans Policy initiative

being pursued by the

Government will be

examined in this session.  The

current disparity between controls

within and beyond the 12 mile limit

of the territorial sea and the ways in

which the ocean environment is

currently regulated will be

examined.  The Hon Marian Hobbs

(Minister for the Environment) will

explain the policy initiative, what it

is hoping to achieve, how it fits with

the RMA and the ways in which

matters beyond the scope of the

RMA might be addressed.  John

Marshall (from the Maritime Safety

Authority) will explain

environmental regulation under the

RMA and beyond the 12 mile limit

and will look at New Zealand’s

position in world terms.  Rachel

Palmer (Shell New Zealand) will

provide an end user’s perspective.  

The associated workshop will

examine environmental effects of

fishing and the way in which the

fisheries legislation is performing in

environmental terms.  It will be run

by Gillian James (Ministry for the

Environment), Barry Weeber (Royal

Forest and Bird Protection Society)

and Dr John Valentine (New

Zealand Seafood Industry Council).

Genetics

The Royal Commission on

Genetic Modification is due

to report its findings within

the next few months.  This session

will explain and react to those

findings.  John Upton QC (counsel

assisting the Royal Commission)

will outline the findings and a panel

debate, led by Frances Weaver (Life

Sciences Network), Keith Steele

Senior
government
officials will
provide a detailed
analysis of an
emissions trading
market in the
associated
workshop

LAND
Biodiversity
Boarder Control
Compensation

WATER
Oceans Policy
Territorial Limits

AIR
GHGs
Kyoto Protocol
Carbon Taxes
Emissions Trading

GENETICS
Royal
Commission
Outcomes

Contemporary
environment law issues

beyond RMA
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(AgResearch), Bas Walker (ERMA

New Zealand) and Jon Muller (GM

Free NZ) will follow.  

The Balance

Beyond the essential themes,

the conference will include

several keynote addresses.

We need to keep the gloves on for

some names at this stage but

included are Simon Upton (live

from Paris) and Principal

Environment Court Judge Allin.  A

chief executives’ forum will provide

insight on resource management

and environmental law issues from

some household names.  The RMA

amendments get an airing too.

Professor Peter Skelton and Craig

Mallett (Ministry for the

Environment) will explain the

amendments and will consider

whether they achieve that which

was intended.

The social side

For a conference in the

restaurant and café capital,

the social opportunities are

limitless.  A cocktail party by the

water and a ball at the WestpacTrust

Stadium (with appropriate on and

off field entertainment) are included

in the organised events.  Space at

some of the city’s most interesting

restaurants has been reserved and

optional activities will include a tour

of the nearby Martinborough

Vineyards, lunch at Boomrock

Lodge with activities ranging from

petanque, clay bird shooting and

extreme golf and a harbour cruise to 

Somes Island and Days Bay. 

This is a bold conference.  It seeks to

stimulate, engage and empower

you.  We look forward to seeing you

for what will be a memorable few

days.

From your 2001 Conference 

Committee - Paul Radich, James 

Winchester, Andrew Beatson,  L i s a

Rossiter, Ainslie McLeod, Kerry

Anderson, Celia Haden, Clare Sinnott,

John Gallen, Kevin Currie, Don Turley

and Charlee Stannett

Paul Radich

Partner, Bell Gully and

2001 Conference

Committee Chairman

A chief

executives’ forum

will provide insight

on resource

management and

environmental law

issues
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CANTERBURY REGIONAL

COUNCIL v CHRISTCHURCH

CITY COUNCIL - C25/2001

This decision of the Environment

Court is about the interpretation of

section 88A of the Resource

Management Act 1991.  The

decision represents a significant

change to the Court’s understanding

of this section, as recorded in earlier

decisions.  Even following

enactment of the latest Resource

Management Amendment Bill, the

decision may affect the outcome of

many applications for resource

consent awaiting hearing in the

Environment Court.   

Section 88A(1) of the RMA provides

that a resource consent application

continues to be processed and

completed as for the type of activity

it was at the time the application

was lodged, notwithstanding a later

change to the category of activity

involved (controlled, discretionary,

etc.). 

For example, if a new Proposed Plan

is notified, or the status of the

activity changes due to a Council’s

decision on submissions (or

otherwise), the section provides that

the original status remains in place,

at least for the purpose of

processing.

However, under section 88A(2),

regard must be given to the new

plan provisions when considering

an application under section 104 of

RMA.  

As a result, and in considering this

particular case, the Court had to

decide whether there was any

distinction between processing and

completion of applications (section

88A(1)) and consideration of

applications (section 88A(2)).

The decision involved an

application by one Mr Menzies for

resource consent to subdivide land.  

Mr Menzies had been granted

consent for the subdivision, with

that decision having been appealed

by the Canterbury Regional Council

(“CRC”) and another submitter.

At the same time, Christchurch

International Airport Limited

(“CIAL”) and CRC had filed

references seeking to change the

zoning of the land at issue.  If

successful, these references would

have changed the category of Mr

Menzies’ application, from

controlled to non-complying, under

the Proposed Christchurch District

Plan.

CRC had earlier sought to have the

reference proceedings heard at the

same time as Mr Menzies’

application, while Mr Menzies

sought that his resource consent

application be determined first, and

by way of priority.

In declining the application for

priority, the Environment Court had

expressed the view that even if

CIAL’s and CRC’s references were

successful, the status of Mr Menzies’

resource consent application would

remain the same due to section 88A

of the RMA.  

As a result of that view having been

expressed by the Environment

Court, the CRC applied for a

declaration as to the meaning and

effect of section 88A, in the context

of its appeal against the grant of

resource consent to Mr Menzies and

the reference proceedings.

Processing versus
Consideration

CRC argued that an important

distinction needed to be drawn

between the processing of an

application on the one hand and the

consideration of that application on

the other.  The Council argued that

section 88A(1) only preserved the

Case Notes
Martin Willams, Barrister, Environmental Law Chambers

The decision

may affect the

outcome of

many

applications for

resource consent

awaiting hearing

in the

Environment

Court  
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original status of a resource consent

application so far as the processing

of it was concerned, rather than for

the purpose of deciding the

application by reference to section

104 and 105 of RMA.  

CRC argued that otherwise absurd

results would follow.  For example,

if CRC’s reference was successful,

the status of the application made

by Mr Menzies would have changed

from controlled to non-complying.

By the time the application was

considered, the Christchurch

District Plan may contain objectives

and policies justifying non-

complying status for the activity, yet

the Court could not refuse consent

on the basis of the former controlled

activity status.

In considering the declaration

application, the Court traversed

various sections of the RMA dealing

with the processing of applications,

including section 88.  This requires

an assessment of effects to be

prepared, in the case of a controlled

activity, only addressing those

matters over which the consent

authority has retained control.  That

status is also relevant to other

‘processing’ provisions, such as

deciding whether further

information is required under

section 92, and in reaching a

decision regarding notification

under section 94.

As such, the effect of section 88A(1)

could be seen to protect the

‘processing’ of an application against

the otherwise retrospective effect of

a change to the status of the

application, resulting from the

introduction of a new plan, etc.  For

example, a “fuller” AEE would not

be needed, despite an activity

changing from controlled to

discretionary.

A more difficult issue is that section

88A(1) also refers to an application

being “completed”.  It was

submitted by CRC that the term

“completion” encompassed all

stages from the filing of an

application to the commencement

of a hearing.  Thereafter, the

consideration as to whether or not

to grant consent had to be made by

reference to the amended status of

the activity involved.

Extraneous Material -
Commentary to
Amendment Bill

In considering these submissions,

the Environment Court took the (to

date) unique approach of referring

to extracts from the commentary to

the Resource Management

Amendment Bill which introduced

section 88A to the RMA, as lodged

with the Parliament prior to

enactment of that provision.  The

relevant Select Committee report

clarified that the purpose of the new

clause related to process.  For

example, it explained that an

application may have only included

information on aspects relevant to

the application’s status as a

controlled activity.  Once such an

application was made, the process

requirements should continue on

the basis upon which the

application was originally lodged,

even if the status of the application

later changed.

In the result, the Environment

Court confirmed that section 88A is

procedural only and that for the

purpose of considering an

application, the status of that

application may change as a result of

the introduction of a new proposed

plan or amendments to it, in light of

submissions, Environment Court

appeals, etc.

Retrospective Effect

The Environment Court

acknowledged the difficulty this

creates in giving retrospective effect

to new plans.  For example, by the

time Mr Menzies’ application is

heard by the Environment Court in

this case, it may be that the status

would have changed from

controlled to non-complying.  The

application could be declined,

whereas previously this would not

have been possible.  

Nevertheless, the Environment

Court found that the RMA intended

this retrospective effect (contrary to

the basic presumption in the

Interpretation Act 1999).  The

Court pointed to the fact that once

the submissions and appeals’

process was complete, the District

Plan would have been subject to the

public submissions process, and

considered that applications should

be decided by reference to the

“tested” district plan provisions.

As such, the Environment Court

Consideration as

to whether or

not to grant

consent had to

be made by

reference to the

amended status

of the activity

involved
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effectively overturned its earlier

decision in Pigeon Bay Aquaculture

Limited v Canterbury Regional Council

[1999] NZRMA 209, where it had

held that a new plan did not change

the status of an activity for the

purpose of considering an

application.    

All other things being equal, this

decision would have important

implications for many resource

consent applications, subject of

Environment Court appeals and

awaiting hearing, and during which

time the status of the applications

may change as a result of

notification of new district plans, or

amendments to those district plans

through the submissions and

appeals process.  However, the

Resource Management Amendment

Bill currently before Parliament

intends to overcome the effect of

this decision by  upholding the

Pigeon Bay approach.  New plan

provisions will have to be

considered, but the status of an

application will not change as a

result of a Council or Court

decision, or notification of a new

proposed plan.  Unfortunately, by

virtue of the transitional provisions,

the new regime will only apply to

applications lodged after the

Amendment Bill is passed.

LINDSAY GRAHAM & OTHERS v

DUNEDIN CITY COUNCIL

(C43/2001)

This Environment Court decision

concerned an application to

significantly expand an existing

poultry farm from approximately

270,000 birds to 1,000,080 birds,

making it the largest such activity in

New Zealand.

The applicant, Mainland Poultry

(“Mainland”) had applied to

Dunedin City Council for a land use

consent for construction of 12 new

laying sheds and related activities,

including new rearing sheds,

increases in staff, vehicle

movements, the use of grading and

packaging facilities, and the use of

the pulping and processing plant

associated with the operation.  This

consent was granted but appealed

against by local residents.

Mainland also applied to the Otago

Regional Council to increase a waste

water discharge permit which it held

from 60m3 to 150m3 per week,

with that increase being necessary as

a result of the increased use of the

equipment in the pulping and

processing plant.

While the application to Dunedin

City Council had been processed

and granted by that Council, the

application to the Regional Council

was not  finalised prior to the

Environment Court hearing.

The appellants sought to raise issues

regarding the effects of the discharge

of wastewater and odours from the

site, which the Regional Council

maintained were not relevant, as the

Regional Council application was

yet to be determined by that consent

authority.

In considering the matter, the Court

dealt with two important

preliminary issues.  Firstly, the

correct “baseline” against which to

assess the increase in the scale of

activities.  Secondly whether the

Court’s consideration of the appeal

should be delayed until the

discharge permit was determined by

the Regional Council, and any

appeal against that decision had

been filed for its additional

consideration.

Baseline of Existing or
Approved Activities

Mainland and the Council had

largely assessed the effects of the

application against the scale of

existing activities on the site.  In

many cases, formal conditions

limiting scale had not been imposed

on an earlier consent for Mainland’s

existing operations, but the scale

and nature of those operations had

been spelt out in some detail in the

original application.

After assessing the scale of

operations actually existing on the

site, the Court went on to consider

whether all of those existing

operations were in fact authorized. 

In determining that issue, the Court

referred to the original application

and responses to requests for further

information.  This information

included estimates of traffic

generation in terms of both heavy

vehicle movements and staff

numbers, which were significantly

less than the current “reality” as

existed on the site at the time of the

Environment Court hearing.   The

scale of other existing activities also

exceeded those contemplated and

proposed at the time the original

application was made.  

The Environment Court referred to

The appellants
sought to raise
issues regarding
the effects of the
discharge of
wastewater and
odours from the
site
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the Court of Appeal decision in

Bayley v Manukau District Council

[1999] 1 NZLR 568, in noting that

the appropriate comparison of an

activity for which consent is sought

is with what either is being lawfully

done on the land, or could be done

there as of right.

The Court held that an applicant

cannot rely on unauthorized

activities to establish an existing

state of the environment for the

purposes of baseline comparison.

The Environment Court also

referred to an earlier Environment

Court decision in Clevedon Protection

Society Inc. v Warren Fowler Limited

& Manukau City Council. In that

decision, statements made in a

resource consent application were

found to limit the scope of the

subsequent consent.  That is, the

scope of a resource consent cannot

exceed that described in an

application, beyond a reasonable

range.

This decision therefore contains an

important lesson for resource

consent applicants seeking to

increase the scale of an existing

operation.  It may not be sufficient

to simply describe that increase by

reference to existing activities on the

site.  Even if the conditions of

consent do not limit the scale of

existing operations, such limitations

may arise through an analysis of the

original application, and the

description of the proposal in that

application.

Integrated Approach

The Court went on to decide

whether it should consider the

appeal on the land use consent,

prior to the discharge permit

application to the Regional Council

having been determined.

The Court referred to various High

Court and Court of Appeal decisions

regarding the need for a holistic

treatment of multiple and

overlapping consents (these

decisions largely concerned the

issue of notification).  The Court

determined that there was a

sufficient degree of overlap between

the land use and discharge

applications to require holistic

treatment, and assessment as to

whether the development as a whole

is sustainable.  This was seen as

consistent with the need for

integrated management of activities,

so as to achieve sustainable

development, as a cornerstone of the

Act.   To take a piecemeal approach

could mean that the Court was

unable to consider the full range of

effects and the cumulative effects

that would occur if the activity as a

whole was established.

As such, the Court found itself

unable to make a decision on the

land use consent until the Regional

Council consent had been decided,

and the terms and conditions of that

consent were known, along with

whether there were any appeals

against any granting of that consent.

The matter was adjourned to be

resumed pending any appeals on the

discharge consent application to the

Regional Council.

FAR EAST INVESTMENTS

LIMITED v AUCKLAND CITY

COUNCIL (A048/01)

This decision of the Environment

Court concerned an appeal over a

financial contribution condition

imposed on a resource consent to

establish 24 residential units on a

property in Ponsonby, Auckland.

A reserve contribution of

$272,020.77 had been imposed on

the consent.  This amount was

calculated by reference to the Local

Government Act provisions relating

to reserve contributions.   These

provisions continue to apply under

section 409 of RMA, until District

Plans prepared under RMA and

including provisions relating to

financial contributions have become

operative.

The developer first objected to and

then appealed the amount of the

reserve contribution.

Before the objection was decided,

the Auckland City Council Isthmus

District Plan became operative and

the Council had taken the

provisions of that new plan into

account in dismissing the objection.

On appeal to the Environment

Court, the developer argued that the

Council was not entitled to have

regard to the new Isthmus Plan

The Environment

Court traversed

earlier decisions

of the High

Court and

Planning Tribunal

regarding the

impact of

changes to

District Plans
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provisions relating to financial

contributions, and that its objection

and therefore the appeal to the

Environment Court should be

decided by reference to the original

Local Government Act provisions in

force at the time the condition was

imposed.  

In considering that preliminary

issue, the Environment Court

traversed earlier decisions of the

High Court and Planning Tribunal

regarding the impact of changes to

District Plans, and the repeal of

legislation, on the subsequent

hearing of appeals to the (then)

Planning Tribunal.

By reference to the High Court

decision in Ireland v Auckland City

Council [1981] 8 NZPTA 96, the

Environment Court held that

although the condition was

originally enabled by the Local

Government Act provisions, the

appeal against the condition was to

be decided under the Resource

Management Act regime, including

the relevant provisions of the now

operative Auckland Isthmus District

Plan.

As such, in determining the

appropriateness of the condition,

reference was to be had to the

criteria for financial contributions in

section 108(10) of RMA, and the

constraints on a consent authority’s

power to impose conditions as

implied by common law (Newbury

District Council v Secretary of State to

the Environment [1981] AC 578).

These factors include whether the

condition had been imposed for the

purposes specified in the District

Plan and calculated in the manner

described in that Plan (section

108(10)); whether it had been

imposed for a planning purpose,

rather than an ulterior one, and

whether it fairly and reasonably

related to the development

approved (Newbury).  In addition,

the condition must not be so

unreasonable that no reasonable

planning authority could have

imposed it.

The Court firstly referred to the

purposes for requiring reserve

contributions in the Isthmus District

Plan, which it found primarily

related to meeting needs for open

space and recreation generated by

residents of new developments.  

Given the shortfall of public open

space in Auckland City, which the

Court accepted on the evidence, it

found that the condition was

imposed in accordance with the

purpose specified in the new District

Plan, as required by section 108(10)

of RMA.

The Court also observed that the

amount of the reserve contribution

imposed was roughly half the

amount which could have been

imposed under the new District Plan

(notably, the reserve contribution

was also less than could have been

imposed under the Local

Government Act itself).  It was

therefore calculated in the manner

described in the District Plan.

The amount of the contribution was

also seen to meet the Newbury tests,

being imposed to meet the relevant

planning purpose, and because it

related to the nature of the

development permitted by the

resource consent.

However, the appellant also argued

that the condition was unfair, and

referred to an alleged practice of the

District Council of automatically or

arbitrarily levying the maximum

amount of contribution authorized

under the Local Government Act,

and then reducing the amount on

objection, or in settling an appeal to

the Environment Court.

The Court referred to evidence

showing indications of this practice

which it found would not have been

a lawful use of the powers entrusted

to a Council, and would tend to

diminish the confidence of the

public in the exercise of the

Council’s powers.

Evidence was also produced as to a

change in the Council’s practice

prior to the lodging the application,

whereby reductions granted by way

of settlement of appeals only

occurred where the developments

included areas of landscaped

communal open space.  The

appellant complained that this

change in practice was unfair in

resulting in an unequal treatment of

equivalent applications.  It

submitted that any such change in

practice should have been the

subject of formal resolution or

announcement to the public.

The Court

referred to

evidence... of this

practice which it

found would not

have been a

lawful use of the

powers

entrusted to a

Council
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The Court accepted that like should

be treated alike in deciding the

amount of reserve contributions.  It

also accepted that the applicant had

a valid complaint about the way in

which this change of practice had

been implemented.  Nevertheless, it

did not consider that the appellant

had been treated unfairly.  

The Court accepted that not all of

the land purchased for reserves’

purposes from the contribution

would be able to be used by the

residents of the apartments (such

land may not be readily accessible to

the residents).   However, it found

that the overall amount of the

reserve contribution was

appropriate.  In fact, the Court

concluded that the amount of the

contribution was, if anything, less

than the appropriate amount, having

regard to the maximum sum which

could have been imposed under the

Local Government Act, and under

the new District Plan.

This decision of the Court will have

potentially important ramifications

for developments, approved prior to

the new District Plans being prepared

under RMA becoming operative, but

which may be the subject of

Environment Court proceedings not

heard until after that occurs.

As with the Canterbury Regional

Council decision discussed above,

new plan provisions were applied in

arguably retrospective fashion,

having an impact on the final

determination of an application

lodged prior to them coming into

force.

Notably, the latest Amendment Bill

would enable a Council to impose

financial contributions on the basis

of Proposed District Plan provisions,

which cannot currently occur.  The

implications of that amendment, in

light of this decision, will require

careful consideration in the future.

Canterbury Regional Council v Christchurch City Council mb 1806
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Enabling Communities:

Christian Whata and Dr Claire Kirman, Russell McVeagh

Introduction

1. Recent decisions of the

Environment Court have provided

support for the contention that

existing commercial and retail

centres can be important

community resources that warrant

protection under the Resource

Management Act 1991 (“the Act”).

In doing so these judgments

represent an important chapter in

the evolving case law on the

regulation of retailing activities

within a “resource management”

framework, and strive to achieve the

necessary balance whereby

communities are best enabled to

provide for their wellbeing.  

2. A case in point is St Lukes Group

Limited and others v North Shore City

Council (A41/2001)1, where the

Environment Court upheld

objectives, policies and rules

relating to retailing activities in the

Council’s Proposed District Plan.

These retailing provisions of the

Plan, which sought to recognise the

resources of existing centres via a

“centres-based” strategy, related to a

substantial area in the Wairau Valley.

In supporting the approach of the

North Shore City Council, His

Honour Judge Bollard concluded

that “a reasonable “middle ground”

approach has been adopted via a

planning framework that recognises

the significance of [existing

commercial] centres and also allows

discretionary activity opportunity

for large scale retailing proposals

within the 40ha identified area.  In

the latter regard it will be for the

Council to determine on an

individual case assessment whether

adverse effects (including any such

effects upon a centre or centres) may

be suitably avoided, remedied or

mitigated.”  (Refer paragraph 66).

3. This article sets out the current

law on retail strategy under the Act

as can be gleaned from this, and

other recent, judgments of the

Environment Court.  In particular,

the article considers these recent

judgments’ perspectives on the

extent to which the Act provides for

the protection of existing centres

(and hence the recognition of

existing centres as resources under

the Act), and the restrictions on

arguments of trade competition

given the application of section

74(3). 

Establishing the balance -
providing protection for
existing centres under the
Act

4. Commonly, determination of the

degree to which existing centres

should be maintained and enhanced

under the Act focuses on a debate

between two opposed viewpoints on

resource management decision-

making.  At their extremes,  a

laissez-faire approach leaves to the

market decisions as to retailing

opportunities, without reference to

potential effects arising from under-

utilisation and co-ordination of

transport services, public facilities,

and other urban-related

infrastructure.  In contrast, an

interventionist approach, by

focussing on protecting existing

infrastructure, is viewed as akin to a

quasi-licensing regime by abrogating

decisions as to resource allocation

that are better made by people and

communities.

5. In arriving at its decision, in St

Lukes Group Limited and Others v

North Shore City Council, the

Environment Court has found a

middle ground to these different

theoretical underpinnings by

focussing on the balance required

between the managing and enabling

elements of sustainable management

under the Act.  These two elements,

the Court concluded, were

interconnected in their nature, and

1 Christian Whata acted as counsel for St Lukes Group Limited, one of five appellants.  The other appellants were National Trading Company of New Zealand,
Neil Construction Limited, Wairau Park Limited and the Minister for the Environment.

The Environment
Court has found
a middle ground
to these different
theoretical
underpinnings

Directions for retail strategy under the Resource Management Act 1991
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were not necessarily terms

representing a fundamental

dichotomy of philosophical

viewpoints on resource management

practice.  The Council’s approach

was therefore appropriate in that it

sought to ascertain “what basis or

means of approach in managing the

use, development and protection of

natural and physical resources will

duly facilitate the enabling element”

(para 46) (emphasis added).

6. Consequently the Act should not

be understood as a product of either

a purely market or interventionist

philosophy.  As Judge Bollard states,

at para 65 of the judgment; “The Act

is not purely “economically” based.

Neither is it a statute that denies the

possibility of regulatory control

where that is found justified in

achieving sustainable management

within a district”.  Rather Judge

Bollard notes that economic aspects

and efficiency are but one of a

number of threads throughout the

Act (other examples include,

ecological, ethnic (in terms of Maori

values), equitable (as between

generations), aesthetic (in terms of

amenity values) and ethical), all of

which contribute towards achieving

good environmental outcomes

under the lodestar of sustainable

management.

7. Importantly, Judge Bollard

addresses the earlier decision of His

Honour Judge Jackson’s Division in

Marlborough Ridge Limited v

Marlborough District Council [1988]

NZRMA 73 which questioned the

role of the Court in making

judgments about the social,

economic or cultural well-being of

peoples and communities, as

opposed to creating circumstances

which enabled that well-being to be

realised.  As was stated on that

occasion:

Our role as we perceive it under s.5

is to enable people to provide for 

that well-being.  In other words, the

scheme of the Act is to provide the 

“environment” or conditions in 

which people can provide for their 

wellbeing. (pp 94-95)

8. Thus in response, Judge Bollard

observed:

If in the context of the present case,

application of the foregoing passage

would mean that the Council is 

restricted from forming a view on 

what people and communities in 

the district may have in mind or 

expect in terms of their wellbeing, 

in order to determine the sorts of 

conditions that will enable them to

provide for such wellbeing, then we

must respectfully register our 

dissent.  Inevitably, the Council has

had to make judgments as to the 

way or the rate whereby the use, 

development and protection of 

natural and physical resources in 

the district should be managed; 

and, in doing so, the need has 

arisen to consider the enabling 

element (earlier alluded to).

In seeking to promote the 

conditions in which people can 

provide for their wellbeing, it is 

unrealistic to place the notion of 

wellbeing in an holistic vacuum.  

Rather, because of the 

interconnection between the 

managing and enabling elements 

within the statutory definition of 

sustainable management, an 

understanding as to the forms or 

aspects of wellbeing that people and

communities will be enabled to 

provide for (in a social, economic 

and cultural context) is to be 

expected at the plan preparation 

stage.  (Refer paragraphs 44, 45, 

46).

9. The extent to which this decision

represents a departure from the line

of reasoning developed by the Judge

Jackson’s Court in Marlborough Ridge

is probably limited in real terms. In

Baker Boys Limited v Christchurch City

Council [1998] NZRMA 433, Judge

Jackson accepted that dispersion of

retail activity may have a disenabling

effect and on that basis may be

regulated by Councils (refer p 452).

10. Perhaps the substantive

difference lies in the approach to

evidence about well-being rather

than the law on it.  Judge Jackson’s

Division, while eschewing any

presumption in favour of market-led

efficiency, appears sceptical about

the ability of Councils and Courts to

ascertain economic and social effects

of retailing (refer Baker Boys, p 463).

Absent any clear evidence about

such matters, Judge Jackson adopts

the premise (it seems) that people

are best placed to provide for their

well-being and social and economic

conditions.

11. On this aspect of the case Judge

Bollard observed:

The concept of service by centres 

towards communities within 

associated suburban areas or 

catchments relates to the provision

of community focal points and the 

availability of ready access to 

ranges of goods and services, aided

by modern urban supportive 

structure.  As Dr DJM Fairgray, a 

market analyst called for the 

Group, observed:

The functional roles of centres 

affect frequency of usage, so that 

functional and social roles are 

causally linked.  Both functional 

and social amenity are influenced 

by the range and nature of retail 

and service activity in a centre, as 
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well as by other features of the 

urban environment.

Encouragement of viable centres 

within the City is considered 

relevant to help ensure that the 

“focal and availability” factor as 

above is commensurate with 

contemporary living standards and

expectations of the City’s 

inhabitants, hence enabling them to

provide for their wellbeing. We see

nothing inherently wrong with that

line of reasoning for the purposes of

formulating a broad planning 

approach to sustainable 

management of the City’s natural 

and physical resources, given the 

openness of the language employed

and encapsulating the Act’s 

purpose.

...  It is therefore understandable in

our view that the Council should 

wish to assess the effects of large 

retail proposals within the 

identified area on a discretionary 

activity footing, so that it can weigh

the actual and potential effects of 

such developments, including of 

course cumulative effects.  (Refer 

paragraphs 58-60).

12. Stepping back from the case law,

it would have been surprising if

Parliament intended that Councils

must ignore the views of their

constituent members on matters of

well-being in favour of a

presumption about economic

efficiency.  Moreover, it seems

implausible that Parliament

intended that Councils should

abdicate their responsibility to make

tough decisions about resource

management and rely on the

“market” to provide the answers.

13. Significantly, Parliament speaks

of enabling people and communities.

This would seem to require

judgments about social, economic,

and cultural matters (among other

things), taking into account

individual, community and societal

values and interests.2

Trade competition - the
ambit of section 74(3)

14. As to trade competition, nothing

in section 74(3) derogates from the

requirement to make judgments

about what, in fact, will enable

communities to provide their well-

being or will mitigate or remedy

adverse effects on social and

economic conditions.  The Act

simply requires Councils to be

satisfied that the consequences of

trade competition will, or very likely

will, affect the ability of people and

communities to provide for their

wellbeing.  In this way trade

competition is simply a cause rather

than an effect; only the latter being

relevant for resource management

purposes.  This approach to trade

competition and s74(3) appears to

be supported by the judgment of

His Honour Judge Treadwell in

Westfield (NZ) Limited & Ors v Upper

Hutt City Council and Wellington

Regional Council & Ors (W44/2001).3

Judge Treadwell there notes:

Thus if trade competition should

reach a stage where a 

community asset represented by

its CBD is weakened to an 

unacceptable degree, then a 

Council can intervene.  

Intervention in such a case is a 

proper intervention in that it 

would be necessary to achieve 

the purpose of the Act in terms 

of s.32(c)(i).  Put another way, 

unbridled retail development at 

a scale and in a location driven 

by the whim of developers could

destroy the sustainable 

management concept of the Act

as it relates to the promotion and

preservation of a community.  

(Refer paragraph 61) 

15. Judge Treadwell also seemed to

accept the basic proposition that the

real issue is factual rather than legal

- ie significant adverse social and

economic effects must be

demonstrated (refer in particular to

paragraphs 170-174 of the

decision).  

Conclusion

16. In summary, Councils are

required to determine the

importance and weight to be

accorded to the wider community

function or role played by existing

commercial centres and the extent

to which those centres “enable”

people and communities to provide

for their wellbeing.  There is an

abundance of cynicism about the

role of centres as community focal

points.  Indeed there appears to be a

widely held belief that the social role

of centres either does not exist, or if

it exists, can be replicated simply by

reproducing commercial facilities

elsewhere.  However, the role of

existing commercial centres is

properly a matter for evidence and

in the North Shore case the

Environment Court was satisfied on

the evidence that it was appropriate

for the North Shore City Council to

adopt a planning framework that

recognises the significance of centres

and allows a discretionary activity

opportunity for large scale retailing

outside of those centres, subject to

an assessment on whether adverse

effects (including any such effects

upon a centre or centres) may be

suitably avoided, remedied or

mitigated.

2 This wider form of judgment was referred to in the Court of Appeal decision in Watercare Services Limited v Minhinnick [1998] 1 NZLR 294 at p 305, in the
context of s314 (dealing with ‘objectionable’ matters).  The same approach would seem appropriate for Part II matters.

3 At the time of writing this article the statutory timeframe for an appeal had not yet expired and accordingly the commentary here is brief. 
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INTRODUCTION

In the Auckland region, dredge

and spoil material was

historically dumped at a

disposal site near Rangitoto Island.

In 1994 a study by the Disposal

Options Advisory Group agreed that

the practise of dumping dredge and

spoil material in the Hauraki Gulf

should cease.  All subsequent sea

disposal of such material from the

Auckland and Waikato regions has

been to the Auckland Explosives

Disposal Ground, situated to the

east of Cuvier Island.  

Recent demands for permits to

dump dredge and spoil material at

this site have highlighted a number

of conflicts between competing

marine resource users.   In 1999 in

response to concerns over the use of

this site, the Maritime Safety

Authority (MSA) prepared a

consultation document outlining a

proposed management regime for

the site.  As a result of the

consultation process it became

apparent that there was a need for a

national policy to provide guidance

on the management of sea disposal

sites.

It should be noted, however, that

while the Auckland and Waikato

regions dispose of waste beyond the

limits of the coastal marine area,

many other regions continue to

dump waste inside the coastal

marine area.

This article provides an overview of

the current statutory framework for

waste disposal at sea, and outlines

the steps the MSA is taking toward

developing a national policy to

manage this activity.

CURRENT STATUTORY
FRAMEWORK

The New Zealand statutory

regime governing the

disposal of waste at sea is

clearly established and well defined.

It is based on international

conventions, and is implemented

through the Resource Management

Act 1991 (RMA) for disposal sites

within the coastal marine area, and

the Maritime Transport Act 1994

(MTA) for sites outside the coastal

marine area. The proposed national

policy discussed in this article

applies only to dumping within the

Exclusive Economic Zone (EEZ) or

the continental shelf beyond the

outer limits of the EEZ, that is sea

disposal to sites within the

jurisdiction of the MTA. 

International
Conventions - the 1996
Protocol to the London
Convention

Dumping criteria in New Zealand

are derived from the 1996 Protocol

to the International Convention on

the Prevention of Marine Pollution

by Dumping of Wastes and Other

Matter 1972 (1996 Protocol), to

which New Zealand is a contracting

party.

The objective of the 1996 Protocol

is to:

Protect and preserve the marine

environment from all sources of

pollution and take effective measures,

according to ... scientific, technical and

economic capabilities, to prevent,

reduce and where practicable eliminate

pollution caused by dumping or

incineration at sea of wastes or other

matter.

The 1996 Protocol places an

obligation on Contracting Parties to

apply a precautionary approach to

dumping waste at sea. Annex I of

the 1996 Protocol specifies

categories of wastes that may be

considered for dumping at sea.

Towards a National policy for
the sea disposal of waste

Julian Roberts, Environmental Analyst, Maritime Safety Authority

Recent demands
for permits to
dump dredge and
spoil material at
this site have
highlighted a
number of conflicts
between
competing marine
resource users



These are:

1. dredged material

2. sewage sludge

3. fish waste, or material 

resulting from industrial fish 

processing operations

4. vessels and platforms or other

man-made structures at sea

5. inert, inorganic geological 

material

6. organic material of natural 

origin and

7. bulky items primarily 

comprising iron, steel, concrete 

and similarly unharmful 

materials for which the concern 

is physical impact, and limited 

to those circumstances where 

such wastes are generated at 

locations, such as small islands 

with isolated communities, 

having no practicable access to 

disposal options other than 

dumping.

Waste that does not come within an

Annex I category should not be

considered for dumping at sea.

Annex II of the 1996 Protocol

includes specific assessment criteria

to assist decision-makers determine

whether individual permits should

be granted or declined. 

Maritime Transport Act
(1994)

The MTA provides for the dumping

of waste at sea beyond the outer

limit of the coastal marine area.

Specifically, section 262 of the MTA

authorises the Director of Maritime

Safety (the Director) to issue a

permit authorising the dumping of

any waste or other matter, ship,

aircraft, or offshore installation.  Part

27 of the MTA provides for the

making of marine protection rules

for various purposes, including the

implementation of international

standards.

Marine Protection Rule Part 180 -

Dumping of Waste or Other Matter

incorporates standards and

processes that are consistent with

the 1996 Protocol.   The rule

imposes obligations on applicants

and permit holders to enable the

Director to assess dumping

proposals and to monitor dumping

operations.  To assist in the

assessment and issuing of dumping

permits, the MSA has prepared the

New Zealand Guidelines for Sea

Disposal of Waste (NZGSDW) which

give effect to the requirements of

Annex II of the 1996 Protocol.  The

guidelines provide detailed technical

information to support the

assessment approach, including

information on waste reduction and

alternatives to dumping, waste

characterisation, the assessment of

waste suitability for dumping, the

assessment of the proposed dump

site, and monitoring of permit

conditions.

Permits for the disposal of waste are

granted by the MSA if assessment of

the material supporting the

application determines that the

effect on the environment of the

dumping will be minor and is

consistent with the sustainable

management of natural and physical

resources. 

It should be stressed that while there

is a requirement for the Director to

consider alternatives to the disposal

of waste at sea when assessing

applications, he/she has no statutory

power to require applicants to adopt

any of these.  However, as provided

for in Annex 2 of the 1996 Protocol,

where an applicant has clearly failed

to consider appropriate and viable

alternatives, the Director shall refuse

the application on those grounds.

CURRENT PRACTICE  

Most dumping around the

coast of New Zealand

involves dredge spoil,

resulting from maintenance

dredging operations in the major

ports and harbours.  Most of this

material is dumped within the

adjacent coastal marine area, with

the exception of dredge material

from the Auckland region which is

dumped at the explosives dumping

ground.

The other main category of waste

dumped at sea is fish offal and

mortalities, in the main outside the

coastal marine area at four specific

locations.  These are operations on

an irregular, sometimes emergency-

only, basis.  Finally, there are

occasional permit applications for

the dumping of vessels, either as

dive wrecks (within the coastal

marine area) or for disposal (in

waters deeper than 2000m and

therefore beyond the territorial sea).

Current practice for the

management of dumping under the

MTA requires that each application

be dealt with on a case by case basis.

The MSA currently has no
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Waste that does

not come within

an Annex I

category should

not be

considered for

dumping at sea 
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requirements regarding site

suitability other than those that are

incorporated in the NZGSDW.

Therefore, provided it can be

demonstrated that the activity will

not have a significant adverse effect,

a dumping permit may be issued for

any site within the EEZ or the

continental shelf beyond the outer

limits of the EEZ.

Notwithstanding this, a number of

sites have been identified for the

purpose of dumping, and have

historically been the subject of

significant dumping pressure,

mainly arising from the disposal of

dredged material.

The exact statutory basis for the

establishment of these dumping

grounds has not been determined,

but they are charted and were used

in the past for dumping of waste

explosives and munitions.

THE NEED FOR A
POLICY

Whilst management of

the marine environment

under the RMA is well-

established, being managed and

controlled through the framework of

the New Zealand Coastal Policy

Statement and Regional Coastal

Plans, that fall under the MTA is less

so. Since the advent of the 1996

Protocol and its move towards a

similar philosophy and procedural

basis to that of the RMA, the lack of

a parallel policy framework for the

management of waste disposal

beyond the outer limits of the coastal

marine area has become more

apparent.

Accordingly, the MSA proposes to

establish a policy within which to

regulate and control the activity of

dumping at sea beyond the outer

limit of the coastal marine area.  This

national policy will provide a clear

direction on what disposal options

may be considered for different

types of waste, and how these

disposal options should be managed

and monitored in the long term.  It

will also set out the range of options

for the avoidance of waste sources

that may otherwise be dumped, and

the responsibilities of users to

consider these alternatives.

WHERE TO FROM HERE

Having established that a

national policy is

desirable, the MSA has

released a discussion document

which sets out the range of

management options that have been

identified as appropriate for

inclusion in a policy framework,

including the alternatives to sea

disposal.

While the discussion document

presents the relative advantages and

disadvantages of each option, no

conclusions or recommended

approaches are suggested at this

stage, as the MSA does not wish to

pre-empt the consultation process.

There exists, therefore, the

opportunity to develop a national

dumping policy that meets the needs

of the various users of New Zealand’s

marine environment. 

WIDER CONTEXT

In October 2000 the New Zealand

Government announced its

intention to prepare an Oceans

Policy for New Zealand. The Oceans

Policy will focus on a range of issues

associated with managing the

marine environment within the

jurisdiction of New Zealand.

The outcome of the Oceans Policy

process is far from clear at this stage.

While the MSA recognises that this

policy review is being undertaken

simultaneously with the Oceans

Policy project, it is also cognisant of

the need to establish a national

dumping policy in a timely manner.

Any policy decision will therefore be

made within the framework of any

emerging Oceans Policy framework.

This national
policy will
provide a clear
direction on
what disposal
options may be
considered for
different types of
waste
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Removing the cloak of privilege:
How secure are your ‘without prejudice’ communications?

Introduction

With an increasing

number of appeals and

references to the

Environment Court being settled by

negotiation, it is now commonplace

for such negotiation to be

undertaken not just by lawyers, but

by resource management

consultants, council officials and lay

people.  Yet amongst those involved

in this process there remains a

common misunderstanding of one

of the key tools of negotiation - the

“without prejudice rule”.  

Often the phrase ‘without prejudice’

is marked on communications, with

the assumption that the

communication will automatically

be protected.  This is not so, and

such a misconception of the

application of this privilege should

be of particular concern when what

is written bears no relationship

whatsoever to environmental effects,

but reflects what has become

euphemistically referred to as a

‘commercial arrangement’.  

This article sets out the important

limitations to the without prejudice

rule.

Basis of the ‘without
prejudice’ privilege

The general rule is that

communications, oral or

written, between disputing

parties which are genuinely aimed at

settlement cannot be put before the

Court without the consent of both

parties.  All aspects of negotiation,

whether they be offers of relief,

offers of payment, offers of

compromise, or admissions made

for the purpose of settling the

dispute, are encompassed by this

rule.  

The rule will also cover discussions

between the parties even if there is

no litigation in prospect, but the

parties are in negotiation:  Butler v

Countrywide Finance Ltd 5 PRNZ

447.  (The most obvious example of

this would be negotiations between

an applicant for a resource consent

and a potential objector.)  However,

statements which have no bearing

on the negotiations will not be

protected even if contained in

communications marked “without

prejudice”:  D F Hammond Land

Holdings Ltd v Elders Pastoral Ltd

(1989) 2 PRNZ 232, 236 (CA).

Hence, the application of the rule is

not dependent on the use of the

words “without prejudice”, rather it

is the intention of the parties that

must be considered, namely whether

the letter is sent with the genuine

intention of setting the dispute.

Consequently the words “without

prejudice” will not automatically or

conclusively result in the statement

or the documents becoming

privileged: Cutts v Head [1984] 1 All

ER 597.  Likewise even without the

words “without prejudice”,

communications may still be

protected under the rule if it is

obvious that they are genuinely part

of settlement negotiations.

Importantly, the without prejudice

rule is a “joint privilege”: it cannot be

unilaterally waived by one of the

parties to the correspondence.

When will the Court
remove the cloak of
‘without privilege’
protection?

By Bal Matheson & Dr Claire Kirman, Russell McVeagh

Consequently

the words

“without

prejudice” will

not automatically

or conclusively

result in the

statement or the

documents

becoming

privileged
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The operation of the privilege is

substantially based upon

public policy considerations,

namely that parties should be

encouraged to settle their disputes

without litigation and they should

be free from concern that offers or

statements made in the course of

negotiations for settlement may be

used against them at trial:  Cutts v

Head (supra), 605-606; per Oliver

LJ, cited with approval by the House

of Lords in Rush & Tompkins Limited

v GLC [1989] AC 1280, 1299.  

These public policy considerations

protecting without prejudice

communications have meant that

New Zealand Courts have been

reluctant to remove the cloak or

privilege (see, for example, D F

Hammond Land Holdings Ltd v Elders

Pastoral Ltd (supra)).

The House of Lords in Rush &

Tompkins Limited v GLC (supra)

made it clear that recourse can be

had to without prejudice

communications “for a variety of

reasons when the justice of the case

requires it”.

Where the without prejudice

communications admit matters such

as that the action is without

foundation but is brought to put

pressure on the other party, the

cloak of privilege may be lifted by

the Courts: Hawick Jersey

International v Caplan [1988]

Current Law Year Book 1597/8.

Similarly, where the author of the

without prejudice communications

is attempting to obtain a collateral

advantage, the communication may

also be admissible: J A McBeath

Nominees Pty Ltd v Jenkins

Development Corp Pty Ltd (1974) 10

SASR 76.  

The privilege that arises from the

cloak of “without prejudice” must

not be abused for the purposes of

misleading the Court.  Whilst this

exception does not extend to

admissions of liability, the general

rule is that the “without prejudice”

rule cannot be used to deceive the

Court as to the facts, by shutting out

evidence which would rebut

inferences upon which that party

seeks to rely.  

For example, if a party alleges that

they did not receive notification of a

resource consent application and

seek to rely on that to argue that the

application should be renotified,

without prejudice communications

that conceded that such notification

had been received may well be

admissible.

There are other occasions when the

Court’s need for evidence will

override the without prejudice

privilege.  The most common of

these is when the parties have

reached a purported settlement, but

there is a subsequent dispute about

the terms of that settlement.  In

those circumstances, the Court will

need to review the without prejudice

communications.  Accordingly, it is

important to carefully record any

oral without prejudice discussions.

How wide is the without
prejudice protection?

The without prejudice rule

applies not only as against

either party to the

settlement or negotiation but also as

against third parties to the

proceedings: Rush & Tompkins

Limited v GLC (supra).  However, it

is limited to disclosure to the Courts.

In the context of the resource

management process, this would

probably also include any Council

hearing committee which is acting in

a quasi-judicial capacity.

Thus, there is no general rule of

law that without prejudice

communications must not be

disseminated to parties not involved

in the proceedings.  However,

release of such communication may

breach the equitable obligations of

confidentiality.

Without prejudice save as
to costs

Another useful variation on

the without prejudice rule

is the writing of letters

entitled “without prejudice save as to

costs”.  Such communications may

be put to the Court after the

substantive hearing on the merits

has been concluded as evidence of,

for example, a party unreasonably

refusing a settlement offer (which, in

the resource management context,

might involve the offering of

additional conditions of consent), or

There is no

general rule of

law that without

prejudice

communications

must not be

disseminated to

parties not

involved in the

proceedings
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a refusal to admit uncontested facts

that required the other party to

adduce evidence at trial.  All of these

factors would be used by the Court

in exercising its discretion in respect

of its award of costs.

Conclusions

In summary, those involved in

the negotiation and litigation of

resource management matters

should bear in mind the following:

(i) Any letters /faxes etc aimed at

settlement should be clearly 

marked without prejudice, and 

any discussions should be 

prefaced by a statement that the

discussions are without 

prejudice.

(ii) Letters of settlement should 

be phrased carefully unless the 

letters are protected by other 

legal restrictions (eg a doctrine of

confidentiality) because without

prejudice communications may 

be disseminated to third parties.

(iii) Without prejudice 

communications may in certain 

circumstances noted above be 

disclosed to the Court.  

Accordingly, it is important to 

keep very good records of 

without prejudice discussions.

(iv) It is not permissible to attach

without prejudice letters to 

affidavits or to statements of 

evidence, or to refer to without 

prejudice discussions in Court 

either at a hearing or any 

callover, prehearing conference 

etc.  

(v) Finally, because without 

prejudice privilege expires when

the dispute is settled, parties 

who wish the terms of their 

settlement to remain confidential

should enter into a formal 

confidentiality deed.
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Off the Deep End - Controls on Oil & Gas
Exploration & Production Beyond the CMA?

The International Maritime

Organization (IMO) is about

to consider its report to the

Rio + 10 forum on its various

environmental achievements to

protect the marine environment

from pollution from shipping and

offshore installations, as well as

proposed new initiatives to further

this cause.  Excerpts from the draft

report of IMO to the Commission on

Sustainable Development (CSD) in

connection to Rio +10 follow, and

these were considered by the Marine

Environment Protection Committee

(MEPC - welcome to UN Speak) of

the IMO in April.

AREAS FOR FURTHER
PROGRESS
Prevention of marine pollution

from offshore oil and gas activities

Offshore oil and gas exploration and

production activities are significant

sources of marine pollution. In the

North Sea, for example, it is

estimated that between 1984 and

1990 some 14-27% of oily

pollutants originated from offshore

oil and gas activities.

Broadly speaking, discharges from

offshore installations fall into two

main categories: accidental and

operational. Accidental discharges

are covered to some extent by

MARPOL 73/78 and the 1990 OPRC

Convention with regard to Oil

Pollution Emergency Plans on such

installations.  Operational discharges

from offshore installations, likewise,

can also be divided into two

categories: machinery space

discharges and discharges “directly”

arising from exploration and

exploitation activities, such as oil in

produced water, contaminated drill

cuttings (oil-based muds) and

production chemicals (residual

process, drilling additives and well

treatment).

Machinery space discharges from

offshore installations are covered by

MARPOL regulation 21 and unified

interpretation of MARPOL Annex I

(such as the 15 ppm discharge limit

and the keeping of a record of all

operations involving oil or oil

mixture discharges). However, the

release of harmful substances

“directly” arising from the

exploration, exploitation and

associated offshore processing of

sea-bed mineral resources is not

covered by MARPOL 73/78 or any

other international instrument.

Although the scope of application of

MARPOL regulations to offshore

installations is currently limited as

described above, there are no other

mandatory regulations relating to

offshore operational discharges at

global level. There are, however, a

number of regional agreements

covering the matter, such as the

1974 Helsinki Convention, the

Protocol to the 1976 Barcelona

Convention and the Protocol to the

1978 Kuwait Convention.

Noting that there were still many

regions where appropriate

agreements controlling marine

pollution from offshore installations

have not yet been developed,

paragraph 17.30(c) of Chapter 17 of

Agenda 21 adopted by UNCED

called on States, acting individually,

bilaterally, regionally or

multilaterally and within the

framework of IMO and other

relevant international organizations

to assess the need for additional

measures to address degradation of

the marine environment from

offshore oil and gas platforms.  In

response to the call from UNCED,

IMO, through its MEPC, considered

relevant issues.  In its 1994 report to

CSD, IMO addressed the matter of

marine pollution from offshore

platforms. After considerable debate

and strong criticism from a number

Dr Mike Patrick

There were still

many regions

where

appropriate

agreements

controlling

marine pollution

from offshore

installations have

not yet been

developed
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of delegations, the conclusion in that

report was that a “regional approach

should be encouraged, and IMO sees

no compelling need at this time to

develop further globally applicable

environmental regulations”.  The

argument against international

regulations was that, unlike ships

which move from one part of the

world to another and can therefore

best be controlled through global

regulations, offshore installations are

generally fixed and, therefore, only

pose a threat of local pollution,

which can be dealt with by national

regulations or regional agreements.

The argument in favour of

international regulations or

guidelines was that there are still

many offshore oil producing regions

which do not have the capacity to

develop either regional or national

standards; therefore some kind of

international regulations or

guidelines will help those countries

to protect their marine environment.

With regard to the issue of further

development of globally applicable

environmental regulations for

offshore activities, the conclusion in

IMO’s 1994 Report encouraged

States to continue relevant national

and regional reviews of the need for

additional measures to address the

issue of degradation of the marine

environment from offshore activities.

However, expectations for regional

and national regulations have not

been fulfilled. There are, in many

regions of the world, no control

mechanisms regulating the

discharges from offshore activities. It

was therefore suggested that the

development of the current national,

regional and global regulations

should be assessed.

Note here that, beyond the role of

the Resource Management Act, there

are no controls on discharges of

waste into the sea from offshore

installations except for the oily water

discharges from machinery spaces

(via MARPOL - see above).  But do

we have any environmental

problems with our very limited

offshore exploration and production

industry in New Zealand (as distinct

from the North Sea or Gulf of

Mexico)?  Obviously this is

something likely to be raised for

debate in the forthcoming

development of an Oceans Policy for

New Zealand.   

Watch this space.

There are no

controls on

discharges of

waste into the

sea from

offshore

installations

except for the

oily water

discharges from

machinery

spaces 
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