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The RMLA has a new President, Jim Milne,

a barrister from Hamilton.  Jim takes over

the presidency from Dr Phil Mitchell, who

has held the position for the past three years.

Jim has been practising in environmental law for

thirty years.  He graduated from the University of

Auckland in 1972 and joined Tompkins Wake in

Hamilton, becoming a partner in that firm in

1975.  He continued his work with Tompkins

Wake until 1998 at which time he left the firm to

become a barrister.

Jim has acted mostly for local authorities in his

years of practice, having wrestled with the Town

and Country Planning Acts 1953 and 1977 along

with the myriad of other legislation in force at

that time and of course the RMA.

Jim brings a special quality to the courtroom not

only through his ability to quickly get to the

heart of tricky legal issues but also because of his

wicked sense of humour, which shines when

circumstances permit!

The Association very warmly welcomes Jim as its

new president.
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Plans under the
RMA

– A paper presented at the RMLA Conference
2002 in Queenstown

The title of this opening

session for the conference is

Plans are Nothing, Planning

is Everything, and I would like to

disclaim it.  No one doubts the

integral importance of plans as

instruments – all the more so with

recent case law development

involving the permitted baseline

doctrine.  Perhaps a more apt title

might be All Plans are Something,

but Some Plans are Something Again;

or as another suggestion, To Behold a

Rainbow, how far Need the Heavens

Open?

By way of preface, I must record that

this address encapsulates my own

views, which do not necessarily

coincide with those of my colleagues

on the Environment Court, or

represent a position that might be

adopted in an individual case after

due argument.  I am bound also to

signal that I do not intend singling out

particular councils as having done

better or worse than others in their

plans.  My object is to underscore

matters of general concern that have

become evident from my perspective

and experience on the Bench, as the

RMA plan process has taken shape

over the past eleven years.  

In May 1978, at a Legal Research

Foundation Seminar on the newly-

introduced Town and Country

Planning Act 1977, Mr P M Salmon,

as he then was, spoke on The

Adequacy of Planning Procedures in

Relation to our Needs; and, in the

course of his address, he perceptively

remarked:

As I see the position in New

Zealand a constant tension

has existed between the desire

for certainty on the part of

those owning land and the

desire for the retention of

discretion on the part of those

controlling the use of land.

Under the RMA, that tension has not

only persisted but intensified.  With

the Act’s effects-based emphasis,

consent authorities have foundered

on the horns of a fundamental

dilemma - how to embrace the

enabling element of the legislation in

the context of sustainability, while

reserving or maintaining an obvious

measure of land use certainty for

landowners, neighbouring

landowners and other consumers

such as public interest groups.

In attempting to allow flexibility to

people in selecting their own means

to achieve good environmental

outcomes, many RMA-based plans

have inexorably gravitated towards a

high level of dependency upon

controlling discretion.  The

propensity, especially in major

districts, to specify daunting lists of

widely framed criteria for different

zones and activities within zones,

some in the form of relatively

straightforward performance

standards and others containing

significant elements of value

judgement, is striking, even when

examining a small selection of plans

at random.  Indeed, a mix of both

forms of criteria is sometimes

encountered as a supposedly

satisfactory basis of qualification for

a permitted activity.  Moreover,

criteria are often vaguely worded or

at least very general in form.  The

following provision in an Auckland

area plan for subdivision on a

controlled activity footing is

instructive:

The extent to which each

proposed site is capable of

accommodating likely

building and other

development in accordance

with other relevant rules of

the Plan

The perception of RMA plans as

excessively complicated mechanisms

of administrative control stems in

large measure from the difficulty in

Judge R J Bollard
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attaining a cost effective balance,

geared to the Act’s purpose of

sustainability, between clear

direction on the one hand and

reasonable flexibility of opportunity

for effects-based assessment on the

other.  Success in achieving that

combination is, I believe, the core

challenge that the RMA presents to

councils without providing any

model answer for solving it.  The

pursuit of general inquiry and public

consultation, the gathering of

monitoring data, statistical material

and other forms of information, the

comparative assessment and

reasoned selection of efficient means

for sustainably managing a district’s

natural and physical resources, the

analysis of objectives, policies, rules

or other methods as to their

appropriateness in the Act’s context–

all these responsibilities and more

are the lot of a territorial authority in

the plan formulation process,

however limited its funding capacity

and ability to perform.  

The Act’s prescribed framework is

clear enough.  As Justice Barker put

it in Falkner v Gisborne District

Council [1995] 3 NZLR 622, 632):

The Act prescribes a

comprehensive interrelated

system of rules, plans, policy

statements and procedures,

all guided by the touchstone

of sustainable management of

resources.  The whole thrust

of the regime is the regulation

of the use of land, sea and air.

There is nothing ambiguous

or equivocal about this.

But where councils are “on their

own” is in determining how to fulfil

their responsibilities in such a way

that the end product is a well drafted

planning instrument, formatted and

cross referenced in a user friendly

way, and crafted with the rigour

necessary to avoid unnecessary

repetition, vagueness and confusion.  

Plainly, the legislation expects a great

deal, some might contend too much

in the face of limited resources.  Not

only does the Act prescribe a clear

hierarchical regime, ranging from

national standards or policy, through

the regional perspective, and finally

to the district level, but it demands a

high degree of professionalism and

insight by council officers, advisory

consultants and elected

representatives.  The intent is for

careful research and analysis in

determining the major RM issues for

a district, and then in devising

objectives and polices and the

methods or means for implementing

them.  The process needs to be

undertaken without superfluous

reworking and elaboration of the

Act’s purpose and principles through

a plethora of provisions, repeatedly

expressed in differing ways and in

multiple contexts.  Plans that fall

short are prone to engender an

unnecessary degree of legalistic

argument in individual cases, thus

masking the most direct route to

good environmental outcomes.

Some plans appear to display a

reluctance to carry through an

identified basic objective or thrust

(eg for a particular zone) and

associated policies by readily

applicable requirements or

performance standards within a

clearly circumscribed compass - that

is to say, by as of right provision, or

on a controlled activity footing with

an incisive band of discretion.

Perhaps it is because the root

objective is insufficiently focussed or

defined.  Or perhaps in some cases

there is a lack of confidence to

pursue the objective in a robust

manner for fear of criticism of undue

prescriptiveness in the

implementation sphere.  Whatever

the reason, the familiar scenario in

many major urban plans is a highly

detailed planning framework, with a

substantial range of reserved

discretion based upon numerous

guiding criteria, designed to cover

many aspects of layout and design

that a consent application could

conceivably give rise to.  Hence,

several elements of an individual

development proposal may well fall

into a range of categories ranging

from permitted through to non-

complying.  

Many resource consent applicants

naturally seek to explore with the

council as a first port of call whether

their proposal can be dealt with on a

non-notified footing.  A process of

“over the counter” negotiation often

ensues, leading to trade-offs which

an applicant proves willing to accept

in order to achieve certainty and

avoid additional expense and delay.

If there were

more national

policy input

there would be

greater clarity

borne from top

level impetus.
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In other cases, an applicant’s

aspiration is rather greater, with a

correspondingly more significant

hurdle emerging as a mix of

pertinent RM considerations and

controls becomes apparent. 

Given that plans are often complex

and difficult for lay people to

construe and apply to particular fact

situations without expert advice and

assistance (which in turn may prove

to lack expected clarity and

assurance), it is understandable that

the cost and uncertainty of the

consent process has become an issue

of concern to many within the

general community.  In short, the

high-minded statute that was

introduced as a leader of its kind,

and designed for great things in

terms of efficient decision-making

and good environmental outcomes,

has become the source of

widespread criticism stemming from

the form in which RMA plans have

emerged and their practical

application.  Perhaps if there were

more national policy input there

would be greater clarity borne from

top level impetus, and an improved

consistency of approach to resource

management between different

regions and districts.  

In speaking of plans generally, two

cases with which I was involved

come to mind.  First, in Becmead

Investments Limited v Christchurch

City [1997] NZRMA 1 this was

stated (p.16):

Clearly the Act contemplates

that, by fulfilment of the

comprehensive duties

incumbent upon relevant

bodies in the pre-steps to and

formulation of plans and

other instruments, coupled

with the wide opportunity

available for public

submission and input, every

region and district will fulfil

its role in achieving the Act’s

purpose.  But the widely

differing nature of plans,

policy statements and so on

that are emerging and will

continue to emerge are

testimony of the many

methods of approach which

those concerned have been

moved to adopt in promotion

of the same end.  Some plans

may be thought to be

distinctly reminiscent in their

control mechanisms and

general formula to the

transitional plans that they

were designed to supersede.

Others may be thought

notably more innovative.

Others again may appear

excessively wordy and

lacking in clarity.

And more recently in St Lukes Group

Limited v North Shore City Council

[2001] NZRMA 412, at p.427:

“Management” is a term to

which public expectation

attaches certain preferred

standards such as clarity of

outlook and expression.

Ideally a district plan should

be a straightforward

document which sets forth

clearly specified objectives

and policies (cross-referenced

as need be), with rules or

other means of

implementation that are

likewise readily

understandable and practical

to comply with.  Here the

plan is lengthy and detailed.

It goes to considerable length

in seeking to deal with the

complex framework of effects

that the City’s manifold

activities generate or may

potentially generate.  The

Council acknowledges that it

is a plan that actively seeks to

manage the effects of many

different land uses,

principally by the use of

zoning and associated means.

Trite though it is, to criticise is easier

than to create, and worthwhile

criticism needs to be constructive.

From my experience of plans that

have come under the Court’s

scrutiny, various salient factors have

emerged warranting priority

attention for bringing about change

and improvement in plan quality.

Basically, they devolve down to two

heads, which tend on analysis to

overlap, shade into each another, or

have an interactive compounding

effect.  They are −

● Excessive wordiness, poor

drafting, lack of clarity, and

impeded ease of reference

● Overblown framework of

applicability and control,

including problems of

internal inconsistency.

Addressing each in summary:−

Excessive wordiness, poor drafting,

lack of clarity, and impeded ease of

reference

Particularly important in the

drafting process is the framing of

rules and, where applicable, the

provision of associated criteria,

whether qualifying or guiding.  First

and foremost, rules must meet the
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fundamental standards expected for

subordinate legislation in terms of

rationality, certainty and conformity

with the statutory powers conferred.

In addition, they should be

reasonably understandable to the

ordinary person – whether in

relation to one’s own land or that of

someone else where (say) a

proposed development is thought

likely to produce adverse effects.  To

that end, various basic reminders

can be recited – easy perhaps to

bring to mind, but all too often

overlooked in practice.  

● Adopt plain English so that

the plan’s provisions,

especially rules, are readily

understood according to the

ordinary meaning of the

words used.

● Avoid unnecessary definitions

of words or phrases; and,

where it is necessary to attach

a particular meaning to a term

under a definition, ensure

that the defined meaning is

not only clear, but that it will

fit the contexts intended in

different parts of the plan.

Also ensure that the reader’s

attention is readily alerted to

the particular meaning

imported in those parts of the

plan where the defined term

is employed.  

● Avoid ambiguity, look for

simplicity, and maintain

orderliness of thought and

expression – that is to say, in

the sequence of sentences and

in their individual

construction.  Also use bullet

points, numbering and other

like aids to break down

involved subject matter and

assist readability and

understanding.  Good

drafting and layout will often

point up uncertain factors

that require to be addressed

through better conciseness or

suitable elucidation.  

A good illustration is usually worth

many words so I proffer one now.  It

comes from a proposed change to a

plan in Auckland and is appended.

As may be seen there is a definition

of the term “storey” which is both

confusing in its wording and layout.

The definition has been redrafted

with a more lucid style and layout.

In the process, two uncertainties

have become apparent that ideally

require attention.  

Overblown framework of

applicability and control, including

problems of internal inconsistency

Plans are prone to become swollen

and excessively complicated as

councils seek to deal with all manner

of perceived potential effects in

many contexts.  On this score I

question whether various plans

throughout the country have

purposefully chosen to approach

sustainable management with an eye

to regulatory control on a detailed

all-embracing front.  In essence, this

factor sheets back to the question

whether the form of the plan

properly reflects the “tightness” that

the Act intends via s.32,

incorporating in the process lucidity

of thought and expression and

avoidance of unnecessary repetition.  

Recent cases before the Environment

Court have underlined various key

points.  First, the need for integrated

consistency within the hierarchical

structuring that the Act predicates is

critical when viewing a plan’s

content and scope, not only at the

early gestation stage but over its

entire existence.  Secondly, plan

variations and changes must be

conceived and drafted as to blend

coherently, both with the parent

instrument, and within the wider

hierarchical structure.  Again, one

must remember that the purpose of

rules is to implement and achieve

objectives and policies.  Therefore

the plan should set forth the

interrelating provisions in an orderly

fashion, clearly indicating those

contexts or areas of the plan where

the relevant provisions are to apply.

The linkage between provisions

needs also to be apparent, so that the

content of rules (or any other

implementing approach) is seen to

follow logically upon the objective

and policy provisions that precede

and lead to the means of

implementation or achievement.  

Plans are prone to

become swollen

and excessively

complicated as

councils seek to

deal with all

manner of

perceived

potential effects in

many contexts.
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Another important factor is for

decisions on submissions, and

indeed on appeal, to avoid

uncertainty or inadvertent conflict

through the introduction of

amendments that meet a particular

perspective or facet of argument, but

carry a greater import or flow-on

consequence than anticipated.  

The claim is often made that

inconsistency is inherent in resource

management because relevant

considerations bearing on actual and

potential effects characteristically

give rise to competing or conflicting

issues.  Hence, it is said that an issue

or issues might have to yield to the

need to accommodate one or more

aspects of greater importance in the

circumstances.  I have no quarrel

with any of that.  Such

“inconsistency” inevitably presents

itself in many cases where an overall

value judgement is required.  What

is of concern is needless

inconsistency within plans where a

lack of coherence becomes evident

through a failure to indicate

satisfactorily how and in what

circumstances one part of a plan

relates to and needs to be taken

account of when considering

another.  Cross-referencing often

assists, but there may well be a need

to go further in a given instance by

stating positively how one provision

or set of provisions is to be

interpreted or applied in the face of

another.  

The repetitive specification of

criteria for a multitude of zoning

situations, not only contributes to

plan size but often produces

interpretative difficulty.  A

noticeable technique in parts of the

Auckland region is to preface

multifarious assessment criteria

with the words “the extent to

which” − a phrase that lends no

assistance to determining what

degree of compliance or effort to

comply will pass muster.  In

general, a criterion may be of the

kind where a standard, or level, or

measurement is clearly

ascertainable by a recognised mode

of calculation or assessment.

Alternatively, it may be of a kind

where an obvious area of discretion

is present.  Unfortunately, plans

exist which import unwanted

problems by failing to distinguish

those circumstances where one

form of criterion is apt and the

other form is not.  In essence,

where a criterion is intended to be

invoked on a qualifying basis (eg

for an activity to qualify as

discretionary), the criterion should

fall into the first category.  If the

criterion is intended to assist by way

of guidance in assessing the merits of

a proposal where discretion is

exercisable, then the criterion may

be of either category − provided of

course it pertains to the lawful ambit

of discretion within the plan’s

contextual framework (eg for a

controlled activity).  

Lastly, a word on the permitted

baseline in relation to plans:−

Virtually all plans now in force were

devised before case law revealed the

baseline doctrine.  Consequently, in

the preparation of those plans, an

unawareness existed of the potential

inferences to be drawn from

hypothetical effects able to be

generated by unlikely, but not

fanciful, as of right developments.

More specifically, the way in which

those hypothetical effects would

affect, as a matter of law, the

assessment of discretionary and

non-complying activity proposals,

was not appreciated.

The precise extent of the doctrine is

not yet settled.  In a recent case

(Ohope Beach Protection Society Inc

v Whakatane District Council

(Decision A136/02)), these views

were advanced for myself and those

who sat with me:

In recognising the permitted

baseline by way of

hypothetical comparison, the

Court of Appeal has not, in

our view, postulated that its

application is paramount to

the point of inducing a

discretionary activity consent

outcome that fails to conform

with Part II.  Not only does

s104(1) require one to have

regard to a broad range of

matters additional to a

district plan or proposed

district plan, but Part II is

assigned primary standing in

the consideration process.

Whatever contrary claim

may be made, in reality the

formative process of district

plans does not guarantee

Virtually all plans

now in force

were devised

before case law

revealed the

baseline

doctrine.
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implicit consistency of

reasoning, let alone

perfection, in the permitted

activities provided for within

a zone.  It has been known,

for instance, for a council to

move to change or vary a

plan in consequence of

unsatisfactory or controversial

development on a permitted

activity footing.  It thus

appears to us that invocation

of the permitted baseline for

assessing effects cannot be

claimed as a sure basis for

ensuring that the Act’s

purpose and principles will be

met or complied with in 

each discretionary activity

evaluation. We apprehend

that in some such 

cases, depending on the

circumstances, the primacy to

be afforded Part II may prove

the ultimately determinative

factor.

And later:

…we note that in a recent

decision…(in which two of

the present panel sat), the

observation was made that

the permitted baseline “is to

be applied to those activities

that are permitted under the

relevant plan – that is,

permitted without the need to

obtain a resource consent”.

While that is so, it is open to

contention that application of

the permitted baseline

extends to at least some

controlled activity situations.

Of particular import in that

context is the type of situation

where the matters over which

a council has reserved control

lie within a plainly limited

compass with little discretion

available.  With the scope for

imposing consent conditions

being thus confined, the nature

and content of any conditions

that could be imposed are

readily identifiable.  In such an

instance, the consent outcome

can perhaps be described as

so apparent in its terms as to

amount effectively to a

permitted activity.

Whether those dicta are supported

by higher Court authority in due

course remains to be seen.

Whatever eventuates, however, the

baseline is sufficiently understood at

this point to awaken Councils to its

importance in the decision-making

process in reference to as of right

provisions and their interrelating

effect in discretionary consent cases.

Judicial endorsement of the baseline

effectively means that the need for

competence and diligence in the

fulfilment of a council’s functions

and duties under ss.31 and 32 of the

Act is all the more critical.  It would

be an unfortunate consequence if

plan quality were to suffer through a

reactive wave of conservatism in

relation to permitted activities

because of the baseline.

In the recent Kapiti Coast case

(Decision A60/02), a panel of the

Court headed by Judge Sheppard

observed that –

…there may be some

activities that the Council

wishes to encourage for their

value in enabling people and

communities to provide for

their social, economic and

cultural welfare, or for their 

health and safety accepting

that the environmental effects

of those activities are

outbalanced by that public

value.  Similar environmental

effects are not necessarily

acceptable when caused by

other activities that are not

considered to have equivalent

public value.

Where such an activity is provided

for as of right against a background

of the kind discussed, the Council

should I suggest explain the position

clearly in the plan, so that when the

permitted baseline is invoked in the

context of a discretionary or non-

complying activity proposal, an

appropriate hypothetical comparison

can be made by reference to the

rounded basis of consideration that

led to the relevant activity’s

permitted status.  

Final Comment:-  May I conclude

with the hope that those councils

that are yet to promulgate their first

Few would

question the

pressing need

for a boost of

public

confidence in

the content and

administration of

plans.
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RMA plan will gain assistance in the

recognition of others’ shortcomings,

and that those who are looking

towards their first review will strive

for a lessening of plan size and

complexity.  Few would question the

pressing need for a boost of public

confidence in the content and

administration of plans.  If I have

struck a positive chord by

successfully pinpointing various

pertinent (if not crucial) factors in the

quest for improvement, the aim of

this paper will have been thankfully

realised.  

Addendum:

The remarks in the course of the

paper in reference to criteria do not

overlook the views expressed by

Justice Blanchard, sitting in the High

Court, in Stark v Auckland Regional

Council [1994] NZRMA 337 at 341-

345.  There His Honour concluded

that various criteria for a particular

category of discretionary activity

which included elements of value

judgement, were appropriate at law

for consideration in determining

whether the development proposal

relevant to the case in fact qualified

under the relevant activity head.  In

practice, however, the prescription of

a mix of qualifying criteria, (or, as

described in Stark, classifying

criteria), which includes value

judgement considerations, tends to

generate concern, particularly for

would-be applicants.  That is so

because the activity status itself (eg

discretionary as opposed to non-

complying) is open to argument

during the consent application

process as an undetermined if not

central issue, additional to other

issues that the application may

involve.  Note also the careful analysis

of forms of criteria in Decision

C162/01, being one of the series of

important Environment Court

decisions (Judge Jackson presiding)

concerning the Queenstown

landscape.  

APPENDIX

Storey means that portion of a

building included between the upper

surface of any floor and the upper

surface of the floor next above, except

that the topmost floor shall be that

portion of a building included

between the upper surface of the

topmost floor and upper surface of

the ceiling joists above, or where no

ceiling exists to the upper surface of

the roof cladding, and the height of a

storey shall be the distance from

finished floor level, or to the upper

surface of the ceiling joists above, or,

where no ceiling exists, the upper

surface of the roof cladding, as the

case may be.  For the purpose of

calculating the height of a building,

where this is fixed by the number of

storeys, the maximum height of a

storey shall be 4 metres whether or

not the height of a storey as defined

above exceeds 4 metres.  A storey

includes the ground floor.  

[Note: Original version above;

possible redraft below.]

Storey means:
(a)  A part of a building, located at or

above the ground floor level,

which lies between the upper

surface of a floor and the upper

surface of the floor above.

(b)  The top floor of a building, being

that part of a building between

the upper surface of the top floor,

and

(i) the upper surface of the

ceiling joists above, or

(ii)  where there is no

ceiling, the upper

surface of the roof

cladding.

Storey Height
The height of a storey is the vertical

distance between the upper surface of

a floor (incorporating the actual or

intended finished floor level), and -

(i) the upper surface of the ceiling

joists above, or 

(ii)  where there is no ceiling, the

upper surface of the roof

cladding.  

[Note: Subparagraph (ii) is less

than clear as a carry over from the

council’s definition.  For a sloping

roof where there is no ceiling, does

the council intend the height to be

calculated as regards the upper

surface of the roof cladding at the

median point of the slope, or at

some other point?]

Building Height Fixed by
Storeys
Where building height is fixed by

reference to a specified number of

storeys, the maximum height for any

storey shall be 4 metres.  [Cross-

reference – refer etc.]

[Note: While this redrafted

sentence is clear in itself, the stated

position may not necessarily

represent that intended by the

council under its form of

definition.  Given that the council’s

definition goes on to include the

words “whether or not the height

of a storey as defined above

exceeds 4 metres”, is it intended

that the average height of all

storeys shall not exceed 4 metres,

or is there some other intended

meaning? An answer requires

examination of the other relevant

provision of the plan, which should

be appropriately cross-referenced.]
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RMLA Awards 2002

● Auckland Regional Council

for its Proposed Air, Land, Water

Plan.

● Environment Waikato for its

Clean Streams Programme.

● Environment Waikato again

for its Coromandel Beaches

Coastal Hazard Control

Programme.

● New Zealand Centre for

Environmental Law:

Monograph Series Volume I:

Environmental Law for

Sustainable Society.

● Wellington Regional Council

for its Enforcement Procedures

and Guidelines.

Each of the nominations had

considerable merit with aspects of

leading edge resource management

practice.  In the “highly

commended” category were two

documents, the Wellington Regional

Council’s “Enforcement Procedures

and Guidelines” and the NZCEL’s

monograph.

The former document comprises

precise guidelines at the “sharp end”

of resource management where

getting your facts right will usually

mean the difference between success

and failure.  By following the

guidelines the Council would be

able to achieve consistency in both

the type of breaches of the RMA that

enforcement is taken against and in

the manner in which the

enforcement is carried out.

The NZCEL monograph comprises

several thought provoking articles

on the subject of sustainable

development.  We are lucky indeed

to have such a learned group of

people focussing their intellectual

powers on this topic in an in-depth

way.  An added bonus was the 30

pages containing over 750 references

on a wide range of resource

management topics that is an

essential resource for all undertaking

research, article or even evidence

writing.  

The winner of the RMLA Award for

2002 was Environment Waikato for

its Clean Streams Programme and

associated documentation.  This is

not the only such programme being

run by a regional council, nor is it

the first attempt by Environment

Waikato to introduce an

environmental management

programme which addresses the

critical issue of non point source

discharges.  The Clean Streams

programme includes a sound policy

underpinning, practical guides to

implementation, costings and case

studies of successful examples.  It

has been well received by the

farming community and supported

by the Council from a fund

earmarked for this purpose.

Congratulations Environment

Waikato.

Dave Serjeant, Kingett Mitchell

This year’s call for nominations was answered with five nominations all in the
documentation category as follows:
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Skelton and Memon’s review of

section 5 of the Resource

Management Act (Resource

Management Journal Volume X, No 1,

March 2002) provides a useful

catalyst for reflecting on where the

apparently far-reaching changes

introduced by the Act have led to, a

little more than a decade after its

enactment.  The author’s

conclusions may be summarised to

embrace two main propositions:

first, that notwithstanding attempts

to the contrary, section 5 of the Act

as finally drafted yielded a broad

definition of sustainable

management that gives no primacy

to bio-physical effects but embraces,

instead, a broad “integrated”

approach in which ecological,

economic, social and cultural values

are given equal consideration.  And

secondly, that the approach of the

courts to interpreting the section

over the last decade has come to

support this reasoning through the

application of an ‘overall-judgement’

approach.  A subsidiary theme

concerns the extent to which the

initial implementation of the Act

was, in the authors’ opinion, affected

by ‘pressure’ from the Minister and

his officials to adopt a narrower

reading of the section.

In this paper, we review the analysis

developed by Skelton and Memon

and comment on the direction in

which the case law is headed.

Whilst we are critical of Skelton and

Memon’s analysis of the genesis of

section 5 and the grounds they

adduce for their reading of it, our

reading of the case law largely

concurs with their analysis.  We offer

some observations on possible

amendments to the Act that would

provide for greater certainty and

some brief comments on the proper

role of officials charged with making

submissions under the Act.

Section 5: its evolution
and meaning

The extensive consultative

process that led to the

enactment of the Resource

Management Act means that the

debate over the underlying

philosophy and reach of the Act is

unusually well documented.

Skelton and Memon make reference

to many of the working papers that

informed the resource management

law reform process and the

summaries of submissions made to

the Ministry for the Environment up

to 1989.  They describe a debate

between those who sought a statute

that would provide for the

resolution of a wide range of social,

economic and environmental

conflicts and those who sought a

more limited code to deal with the

environmental effects of resource

use. These approaches are described

as the integrative or ‘triple bottom

line’ and bio-physical bottom line

models respectively, the latter view

being attributed to the Treasury

along with “the Business

Roundtable, a number of Labour

and National Cabinet ministers and

some MfE officials.” 

Unfortunately, Skelton and Memon

make no reference to the further

development of this debate after the

introduction of the Resource

Management Bill into the House so it

is difficult to ascertain just what

materials they are relying on in

reaching their final conclusions on

the reach of section 5.  On the other

hand, they seem to hint that the

debate they describe had some

influence on the final shape of the

provision.  While noting that “the

integrated perspective on the

purpose of the Act prevailed through

the reign of the Labour

government”, they maintain that

“the stamp of the neo-liberal rhetoric

is reflected to some degree in the

final wording of section 5.  Thus, the

purpose of the Act is the sustainable

management (not development) of

natural and physical resources (instead

of environment).”

Notwithstanding this, the authors

manage to locate an even more

expansive account of sustainability

in section 5 than the plain meaning

of the section would appear to

support.  Here is how Skelton and

Memon describe it:

“…we would argue that the

definition of sustainable

management encapsulates the

Section 5 re-visited:
a critique of Skelton & Memon’s analysis

Simon Upton, Helen Atkins & Gerard Willis



Resource Management Journal 11

fundamental underpinnings

of the concept of sustainable

development in the sense

that it requires decision-

makers to adopt an

integrated perspective for

managing natural and

physical resources.

Sustainable development has

been defined, based on the

Brundtland report, as a

decision-making process that

should take account of

ecological, economic and

social and cultural values.

The attraction of

sustainability defined in this

way is that rather than

elevating biophysical

objectives above everything,

it ensures the proper

consideration of development

in its environmental context.” 

Skelton and Memon contrast this

reading with what they describe as 

“…a misconception that

section 5 (2) is

predominantly about

prescribing bio-physical

environmental bottom-lines.

A reading of the sub-section

shows that this is not so.

Consequently, even if

Parliament thought it was

moving away from what was

perceived to be an

anthropocentric approach to

planning and resource

management it is plain from

the very wording of section 5

(2) itself that this was not

so.”

In our view, neither this

characterisation of the so-called

‘bottom-line’ interpretation nor the

claim that the definition of

sustainable management in section 5

encapsulates the even broader

notion of sustainable development

can be sustained.

The evolution of the policy debate

that shaped section 5 has been

extensively described elsewhere.
1

Without repeating much of the

material set out in that article, we are

of the view that an examination of

the evolving drafts of the RM Bill

supports the following conclusions:

1. There was a debate, as Skelton

and Memon indicate, between

what we might term the ‘Treasury’

and ‘non-Treasury’ world views;

but it was, at the outset, less a

contest between a bio-physical

‘bottom-line’ versus an

‘integrative’ approach than a

contest between the integrative

approach and one that sought to

give pre-eminent status to

ensuring that resources (or rights

to them) were allocated to the

most highly valued uses.  The

Treasury view purported to be

value neutral, resisting the notion

that some value-laden principle

should be imposed on individual

choices.  That view did not

prevail.

2. While the idea of a biophysical

bottom-line did not attract

significant support early in the

process, the Government’s

advisers did see themselves

breaking with the approach of the

Town & Country Planning Act by

embracing instead a law reform

dealing “with resource

management laws whose primary

function is to limit the adverse

spillover effects of people’s

activities, and to allocate Crown

resources”.
2

3. The final thrust of the section

(rooted in the analysis of the

Review Group on the Bill

appointed in late 1990 under the

chairmanship of Tony

Randerson), reflected a conscious

decision to adopt a formula that

was narrower than the Bruntland

Commission’s formula of

‘sustainable development’.  The

Review Group noted that the

latter concept “embraced a very

wide scope of matters including

social inequities and global

redistribution of wealth” that

would be inappropriate in

legislation of the kind under

consideration.
3

In our view, the fact that the broad

Brundtland formula was explicitly

considered and discarded makes it

hard to sustain Skelton and Memon’s 

1 Purpose & Principle in the Resource Management Act, Waikato Law Review (1995) Vol 3, pp 17-55.  
2 Ibid, see pages 28-30
3 Report and Recommendations of the Review Group on the RM Bill, 1991, p.6

Any judgements

under the Act

about the

importance of

biophysical

matters will be

judgements

made by humans

reflecting on

human values.
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argument that such an interpretation

nonetheless remains possible.  If

such an outcome had been desired,

the formula ‘sustainable

development’ would have been

adopted.  

But neither can an interpretation

that gives primacy to biophysical

effects be dismissed, as Skelton and

Memon do on the basis that the

wording of the section captures

anthropocentric values. Any

judgements under the Act about the

importance of biophysical matters

will be judgements made by humans

reflecting on human values.  To limit

the matters a statutory code such as

the Resource Management Act may

deal with to largely biophysical

effects (if, indeed, that is what

occurred, a matter to which we

return below), does not imply any

shift away from an anthropocentric

approach.  

Indeed, the decision to include the

reference to “safe-guarding the life-

supporting capacity of air, water, soil

and ecosystems” in section 5 was

taken explicitly to provide some sort

of yardstick against which the needs

of future generations could be

gauged.  If these resources could no

longer support life, the interests 

of future generations would be

severely compromised.  It would 

be hard to identify a 

more ‘anthropogenic’ rationale.

Furthermore, anthropogenic values

must be captured because resources

are used by, and the limits to that use

set by, people.  But that in no way

undermines an interpretation that

gives primacy to the (largely)

biophysical constraints spelt out in

the second part of section 5(2). That,

as we shall argue, is a matter of plain

reading.

Notwithstanding the fact that the

subject matter of section 5 

is anthropogenically informed,

resource managers are not enjoined

to manage everything.  Rather, they

are to promote the sustainable

management of ‘natural and physical

resources’ (excluding minerals).

While the definition of that term in

section 2 extends to structures,

including any building, equipment,

device or other facility, it is

essentially physical in character and

does not extend to the management

of human activity per se.4 Rather, it is

the effects of human activity that

matter.  Determining whether

particular words are anthropogenic

or otherwise seems to us less

important than the overall formula

adopted.  The broad reading sought

by Skelton and Memon would be

more consistent with the formula

employed in the Town & Country

Planning Act which was about the

most effective means to “promote

and safeguard” a long list of human

desires – “the health, safety,

convenience and economic, cultural,

social and general welfare of the

people…” 

It was precisely that sort of approach

that the Review Group on the Bill

had sought to avoid when it

proposed changes to clause 4 (the

predecessor to section 5) as it had

emerged from the Select Committee

in 1990:

“The definition of sustainable

management is now more

precisely stated and clause 

5 will spell out in detail 

the various dimensions of

sustainable management,

including, in particular, 

the biophysical dimension.

While clause 4 as reported

by the Select Committee

contained an unweighted

balancing of socio-economic

and biophysical aspects, 

the recommendation of the

review group conceives of

the biophysical characteristics

of resources as a constraint

on resource use.”5

In our view, the plain wording of

section 5 is easy enough to

understand without recourse 

to concepts like sustainable

development that are not referred to,

or the insistence that an

‘anthropogenic’ reading of 

the section must necessarily 

involve weighing up everything

against everything else.  Neither 

do we find that Skelton and 

Memon add clarity in stating that

section 5 (2) contains “a definition,

Determining

whether

particular words

are

anthropogenic or

otherwise seems

to us less

important than

the overall

formula adopted.

4 But see below discussion of the definition of environment which does introduce a wider reach.
5 Report of the Review Group, p.8 par 4.3
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or arguably more correctly, a

description of the term ‘sustainable

management’ at least for the

purposes of this Act.”  In our view,

section 5 (2) is a straightforward

statutory definition that spells out

what it is that is supposed to be

‘promoted’ by the Act.

As has been observed elsewhere,6 the

combined effect of both sub-clauses

is to erect sustainable management

as a guiding principle – a value-

laden, fixed point from which all

subsequent reasoning about

resource use under the Act should

proceed.  As such, the label

“purpose” clause may be somewhat

misleading.  But the section is clear

enough.  Those who manage

resources under the Act are enjoined

in section 5 (2) to do so in a way that

enables people and communities to

provide for their wellbeing while at

the same time securing the matters

detailed in clauses (a), (b) and (c).  

In our view, the plain meaning of the

words supports the following

conclusions;

1. The word ‘while’ supports the

contention that these matters are

contemporaneous.  The matters in

paragraphs (a), (b) and (c) are to

be secured at the same time as

resource management decisions

are supposed to be enabling

people and communities to meet

their needs.

2. The difference between the two

halves of the sub-clause lies in the

extent to which management is an

active or a passive business.

Paragraphs (a), (b) and (c)

variously enjoin management that

sustains, safeguards, avoids,

remedies or mitigates.  These all

imply a proactive approach to

management.  The first part of the

sub-clause, however, envisages

management that ‘enables’ the

pursuit of wellbeing.  Its nature is,

in contrast, passive (unlike the

Town & Country Planning

formula cited above).  

3. While paragraphs (a), (b) and (c)

specify outcomes that must be

achieved, nowhere do they

provide absolute values which

spell out rigid ‘bottom lines’.  Nor

could they, at such a level of

generality.  Sustaining the

potential of natural and physical

resources to meet the reasonably

foreseeable needs of future

generations leaves a large measure

of flexibility to judge, in particular

circumstances, the scope of that

potential, and also the possible

needs of future generations.

Similarly, to safeguard the life-

supporting capacity of air, water,

soil and ecosystems is not to

demand the protection of a

particular absolute value, but

rather a potential to support life

(without spelling out what level of

capacity that may involve).

Finally, by including the

possibility of mitigation of adverse

effects, paragraph (c) envisages

that human activities will have

effects that involve trade-offs.  In

other words, there is no absolute

injunction against environ-

mentally adverse effects.

A straightforward reading of the

section, then, supports the view that

there are a number of particular

outcomes that resource managers

need to secure actively while at the

same time enabling communities to

meet their needs.  The bias for action

lies clearly with securing the

outcomes detailed in paragraphs (a),

(b) and (c) which operate as high-

level constraints.  The focus of the

outcomes to be actively sought is, as

we have noted, significantly

narrower than the general welfare

ambition of the old Town & Country

Planning Act.  Here action is

directed towards securing certain

outcomes while enabling people and

communities to promote their own

welfare.    

This was the approach taken by the

Board of Inquiry into the proposed

coastal policy statement chaired by

former Judge Turner.  The

chairman’s summation of section 5

(2) was as brief as it was lucid:  

“S5(2) RMA then defines

“sustainable management”.

It does not call for a balance

to be struck between an

objective of promoting the

use of resources for the

present well-being of the

community and the so-called

“ecological objective” set out

in clauses s5(2) (a), s5(2) (b)

and s5(2) (c) (respectively:

the needs of future

generations; life-supporting

capacity of air, water, soil 

and ecosystems; and, the

adverse effects of activities 

on the environment), as 

was argued by the 

Minister’s representative.

Rather, clauses (a), (b) and

(c) are three specific

objectives or constraints

which must be pursued

while people and

communities are being

enabled to provide for their

6 Ibid. p 22
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well-being etc.  S5(2) RMA

requires management to be

carried out in a way which

achieves the objectives or

applies the constraints of (a),

(b) and (c).”7

The problem with our reading of the

section lies elsewhere – specifically,

with the definition of environment

which finds its way into section 5 (2)

(c).  ‘Environment’ is defined in

section 2 to include

(a) ecosystems and their

constituent parts, including

people and communities;

and

(b) all natural and physical

resources; and

(c) amenity values; and

(d) the social, economic,

aesthetic and cultural

conditions which affect the

matters stated in paragraphs

(a) to (c) of this definition or

which are affected by those

matters.

It is paragraph (d) that causes

difficulty.  It is impossible to say

what might or might not be

excluded by this formulation.  As the

Ministry for the Environment stated

in its report to the Resource

Management Amendment Bill

recently reported back from the

Local Government & Environment

Select Committee:

“It can be argued that the

existing definition of

‘environment’ is such a broad

definition that it covers just

about everything.  While this

broadness may promote a

holistic approach to

environmental management,

it does not necessarily

contribute to a clear legal

understanding of what the

definition should include.

In addition to the breadth of

the definition, the precise

legal meaning of paragraph

(d) and its relationship to

paragraphs (a) to (c) is not

clear.  In paragraph (d),

social, economic, aesthetic

and cultural conditions are

expressed to be part of the

environment if they affect the

matters in paragraphs (a) to

(c) and if they are affected by

those matters.  The

significance of this definition

and the extent to which

those conditions can exist

separately from people and

communities (already

included in paragraph (a)), is

unclear.  Whatever the

definition is attempting to

achieve, it does not deliver

an unambiguous and legally

precise guide to those who

must apply the Act’s

provisions.” 8

The reality is that the definition of

environment as it currently stands

does allow the full gamut of

economic and social consequences

to be considered.  Skelton and

Memon do not draw attention to this

consequence of the definition of

environment – surprisingly, in our

view, since it provides somewhat

better support for their thesis than

an attempt to locate their

‘integrative’ reading on the face of

section 5.  

As presently cast, the definition of

environment is so wide that adverse

effects could plausibly encompass

any loss of employment, any loss of

profits or even any loss of possible

rates or taxes.  While the direct

effects of trade competition are

prohibited from being taken into

account under section 104 (8) of the

Act, the indirect consequences of

changes in the market place would

still seem to be relevant

considerations under section 5 (2)

(c).9

Whether or not environmental

effects should be as broadly

conceived as this is, of course, a

policy matter.  It is certainly the case

that the sponsors of the Act that was

finally passed into law in 1991 had

not envisaged such a wide ambit.

Hence the amendment proposed in

1999 to remove paragraph (d) of the

definition of environment and

augment paragraph (c) to embrace

“the health, safety, amenity values

and cultural values of people and

communities”.  This still broad, but

arguably narrower (and certainly

clearer) formula, has been rejected

by the Select Committee.  Should

Parliament concur with the Select

Committee, the conclusion must be

7 In a Memorandum re the Inquiry into the New Zealand Coastal Policy Statement NZCPS 3NZPTD 109
8 Ministry for the Environment, Report on the Resource Management Amendment Bill, 15 September 2000, p23
9 Countdown(Northlands) Ltd v. Ashburton District Council [1996] NZRMA 337; Marlborough Ridge Ltd v. Marlborough District Council [1998] NZRMA 73; Baker Boys
v. Christchurch City Council [1998] NZRMA 433

What remains

unchanged is the

focus of the Act

on preventing or

minimising

negative effects.
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that Parliament does indeed wish to

admit an unlimited number of

elements into the consideration of

environmental effects.  This may

give the appearance of a more

‘holistic’ assessment but will, in all

likelihood, make for more complex

adjudications by permitting a wide

range of sectional and individual

interests to be portrayed in terms of

negative effects on the community.  

What remains unchanged is the

focus of the Act on preventing or

minimising negative effects.  We

remain firmly of the view that the

‘enabling’ language in the first part of

section 5 (2) does not provide a

platform on which a developer or a

community can argue that a resource

use should proceed on the basis that

enormous benefits in terms of local

employment and business

opportunities should be able to over-

ride potentially serious breaches of

paragraphs (a), (b) and (c).  

In this sense, these paragraphs do

provide a ‘bottom line’ of sorts

although we are wary of the

usefulness of such labels.  In reality,

the outcomes required by these

paragraphs will be progressively

given specific content as rules or

standards are promulgated under

the Act.  The key point is that they

cannot be traded off as a means of

enabling the community to pursue

its wellbeing.  By erecting

sustainable management as the

motivating principle of the Act,

people’s well-being has in a sense

been limited to exclude those

activities whose effects would not

secure the matters specified in

paragraphs (a), (b) and (c).  The

balancing of costs and benefits, to

the extent that it occurs, will be

about the effects that will be

permissible consistent with the

thrust of paragraphs (a), (b) and (c).

In other words, effects which do not

erode the core prerequisites of

sustainability.

This will principally occur at the

level of rule making.  The benefits of

resource use in enabling people to

provide for their well-being will be a

material factor in deciding what

potential should remain for future

generations, what level of life-

supporting capacity must be

maintained and what level of

avoidance, remediation or mitigation

should be applied to adverse effects.

This is the most important level at

which judgement needs to be

exercised.  It was never the scheme

of the Act that the very general

guidance provided by section 5

should be the yardstick against

which practical, case-specific

matters should ordinarily be

measured.  Rather, it was expected

that the ethical weight of the

provision should be given concrete

form in standards and rules.

Recourse to such a high level

provision in the case of the

particular, should be the exception

rather than the rule.  But when, at

the margin, rules in plans and

standards do not provide sufficient

guidance, then permission to

mitigate will involve a judgement

about the extent to which proposed

negative externalities will not

seriously undermine the totality of

the protection paragraphs (a) to (c)

are designed to afford.  

In our view, labelling different

interpretations of the section as

“bottom line” or “overall judgement”

approaches does not add clarity.  To

the extent that paragraphs (a), (b)

and (c) amount (as the Environment

Court said in Foxley) to “cumulative

safeguards” they are ‘bottom lines’.

To the extent that it is necessary to

consider the consequences of

proposed resource uses against these

safeguards – and consider the extent

to which mitigation will cure

environmental damage – an overall

judgement will need to be exercised.

The drafting of these paragraphs is

not so stringent as to deny decision-

makers or the courts reasonable

latitude in reaching their

determinations.  

What we would resist is the

conclusion that the duty to enable

people to provide for their well-

being can invite an enquiry into the

benefits of resource use that can,

through some exercise of judgement,

be used to justify the abridgement or

dilution of those matters in

paragraphs (a), (b) and (c) which

decision makers are actively directed

to secure. That would risk emptying

the concept of sustainable

management of any content.  

Yet that is what Skelton and Memon

invite us to do in claiming that “the

decisions of the Courts endorse the

role of the RMA as a conflict

It was expected

that the ethical

weight of the

provision should

be given

concrete form in

standards and

rules.
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resolving statute, in the same vein as

the preceding environmental

statutes, in particular the Town &

Country Planning Act 1977”.  In

view of the express – and

documented - intention of so many

involved in the drafting of the

Resource Management Act to discard

the approach of the Town &

Country Planning Act this is a

remarkable claim yet one which, as

we shall see, has begun to acquire

some force.

What direction has the
case law taken?

Skelton and Memon conclude

– and we agree – that the

Environment Court has,

since the passage of the Resource

Management Act, moved towards a

‘broad overall judgement’ approach

to section 5 although this is less a

progressive evolution than a quite

clearly demarcated shift in 1996

with the Trio Holdings case.  That

the authors should expressly

approve such a development is not

surprising in view of former Judge

Skelton’s role in assisting the

elaboration of this approach.  The

bones of the authors’ analysis can

be found sketched, for instance, in

Aquamarine Ltd v. Southland

Regional Council [C126/97] where

the court, presided over by Judge

Skelton, making reference to the

Trio Holdings and North Shore City

cases, identified the ‘overall

judgement’ approach and

contrasted it with “other

approaches that have been

described from time to time as the

‘environmental bottom line’

approach and the ‘balance’

approach.”

As will by now be clear, we doubt

that such an approach, at least in its

widest formulation, is compatible

with a straightforward reading of the

section.  But before turning to the

cases cited by Skelton and Memon,

it is worth remarking at the outset

that, notwithstanding the attention

paid to section 5 from time to time

by academics and practitioners, the

level of judicial engagement with the

provision is remarkably slender.  Not

surprisingly, given the nature of the

jurisdiction, most cases are decided

on the facts with only general

statements being made about the

applicability of section 5.

We have not been able to locate a

single case in which the precise

interpretation accorded to section 5

has been decisive in the court’s

decision.  Notwithstanding that, the

move towards an ‘overall judgement’

approach is not without significant

implications for the way in which

future decisions may be treated – a

matter we shall return to in the final

section of this paper.  What follows

is a commentary on the four key

cases cited by Skelton and Memon

which, we concur, form the most

referred to core of cases on section 5.

The first two cases, Foxley

Engineering v. Wellington City

Council10 and Campbell v. Southland

District Council11 are decisions of the

then Planning Tribunal chaired by

Judge Kenderdine.  In our view the

Tribunal accurately stated the law in

Foxley Engineering when it noted (at

page 40):

“The provisions of section 5

(2) (a) (b) (c) may be

considered cumulative

safeguards which exist in

order to ensure that the land

resource is managed in such

a way, or at such a rate which

enables people of the

community to provide for

the various aspects of their

social wellbeing and for their

health and safety.  They are

safeguards which must be

met before the Act’s purpose

is fulfilled.” 

The Tribunal, differently composed

but still chaired by Judge

Kenderdine, continued in a similar

vein in Campbell v. Southland District

Council when it held that: 

“Section 5 is not about

achieving a balance between

benefits occurring from an

activity and its adverse

effects … the definition in

section 5 (2) requires adverse

effects to be avoided,

remedied or mitigated,

irrespective of the benefits

which may occur…”

We concur with this summary

although, as we have noted above,

the reference to mitigation

necessarily implies the use of

judgement about what residual

effects will be accepted as being

consistent with a sustainable

management of the resource in

question.

Prior to both these cases12, the

High Court had had the

opportunity to examine Part II of

the Act in NZ Rail v. Marlborough

District Council13.  In what has

come to be a much-cited passage,

Greig J made some important

observations about Part II of the

Act at page 19:

10 Foxley Engineering Limited v Wellington City Council, W 12/94
11 L A Campbell and Others v Southland Regional Council, W 114/94
12 Contrary to the sequence suggest by Skelton and Memon
13 [1994] NZRMA 70
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“This part of the Act

expresses in ordinary words

of wide meaning the overall

purpose and principles of the

Act.  It is not, I think, a part

of the Act which should be

subjected to strict rules and

principles of statutory

construction which aim to

extract a precise and unique

meaning from the words

used.  There is a deliberate

openness about the

language, its meanings and

its connotations which I

think is intended to allow the

application of policy in a

general and broad way.”

The judge’s approach to the language

of the section is in our view a sound

one.  But it should be noted that his

comments were made, not in

relation to a careful analysis of

section 5, but in relation to the

proper interpretation of section 6 (c)

within the context of Part II – a

matter to which the Tribunal at first

instance had applied itself with some

precision.  Greig J did not seek to

disturb the Tribunal’s findings but

made his comments in response 

to legal arguments advanced 

by counsel which he confessed

having “some difficulty in

understanding”.  Notwithstanding

the wisdom of the judge’s

observations on the appropriate

understanding of Part II, they cannot

serve as a substitute for detailed

guidance on the proper

interpretation of section 5 which

had not been the subject of detailed

argument before him.

Notwithstanding this, Skelton and

Memon maintain that the

Environment Court’s approach to

section 5 began to change “largely

through a better understanding of

Justice Greig’s observations in NZ

Rail.  Two decisions of the

Environment Court are referred to in

support of this claim.  The first was

Trio Holdings Ltd v. Marlborough

District Council14, a decision of the

court presided over by Judge

Kenderdine who had, of course, also

presided over Foxley and Campbell.

The Trio case involved a marine

farming application to grow sponges

from which anti-cancer compounds

were to be extracted.  The

application had been refused by the

Marlborough District Council,

presumably on the basis of the

possible adverse effects.

In concluding that the effects were

not so serious as to be inconsistent

with a sustainable use of the

resource, the Court proceeded to set

out its application of section 5 (2) to

the facts of the case in this way:

“We consider that the

definition of the sustainable

management under s.5(2)

for the purposes of these

appeals requires managing

the use and development of

the coastal marine area and

the protection of the area’s

natural resources in a way

which enables the people of

New Zealand and including

the communities of the

Marlborough district to

provide for their social and

economic well-being, and

their health and safety,

whilst achieving the caveats

in s.5(2)(a)(b) and (c).  This

means we are required to

ensure that the potential of

the natural resources in

question are sustained

sufficiently to meet the

reasonably foreseeable needs

of future generations; and

we are required to ensure

that the life-supporting

capacity of the waters of

Waitata Reach and its

ecosystems are safeguarded

sufficiently also to protect

their life-supporting

capacity.  All of this is to be

achieved by either avoiding,

remedying or mitigating the

adverse effects we have

identified earlier in this

decision.”

The novel element in the Court’s

examination of the evidence was its

decision to weigh the benefits of the

proposed venture against the

possibility of environmental harm.

Thus, the Court noted that 

“…the proposal has the

potential to provide for the

social and economic well-

being of the communities of

the Marlborough Sounds as

well as the people of New

Zealand and for their health

and safety in terms of section

5(2) of the Act.”

It went on to state that it had

difficulty

“…accepting that the visual

impairment from the buoys

of the sponge farm on a

temporary basis of a regional

area of national character,

should prevail over an issue

of the national health and

welfare which stems from the

implications of this

proposal.”

14 [1997] NZRMA 97
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This led the Court to conclude that

“…the national (and

international) significance of

the development of the

sponge and algal species in

the proposal, if successful, is

such that we should ensure

that the adverse effects we

identified earlier in the

decision, if not avoided

altogether, could be

mitigated sufficiently to still

enable the promotion of the

concept of sustainable

management of the site’s

natural resources to occur.”

This is inconsistent with the

Tribunal’s approach in Campbell.  It

appears to involve the balancing of

benefits and adverse effects that had

earlier been considered

inappropriate.)  The Court made a

formal finding that the proposal

involved “an issue of the national

health and welfare” and placed it

consciously in the balance alongside

the possible environmental harm

that might be caused.  Three points

need to be made.

(i)    Notwithstanding references to

Grieg J’s findings in NZ Rail on the

proper interpretation of section 6,

the Court’s approach to section 5

makes no reference to Greig J’s

general invocation about the

treatment of Part II of the Act.  If, as

Skelton and Memon claim, the NZ

Rail decision was decisive in this

case, that must remain a matter for

conjecture.

(ii)   Notwithstanding the apparently

common sense approach to the facts

of the case (balancing possible

benefits against the severity of

impacts), the approach taken by the

Court represents a radical shift away

from the reading of the section we

have elaborated (and that in

Campbell).  It effectively invites

decision-makers to enquire into and

pass judgement on the merits of

proposals and weigh those against

possible detriments.  We simply note

that every proposed resource use can

be claimed to be for the social and

economic wellbeing of people and

communities.  (The very fact that a

proposal is advanced will be

evidence of someone’s conception of

wellbeing being promoted).  In our

view, section 5 (2) merely requires

decision-makers to allow people to

go about their welfare-enhancing

activities, not enquire into their

merits.

(iii)  Despite our disagreement with

the decision to enquire into benefits

and weigh them against the potential

harm, we submit that the Court did

not need to do this to justify its

finding, on the facts, that the adverse

effects involved were not so major as

to refuse the proposal.  The Court’s

reasoning on this point was robust:

“The idea of mitigation is to

lessen the rigour or the

severity of effects.  We have

concluded that the inclusion

of the word in section 5(2)(c)

of the Act contemplates that

some adverse effects from

developments such as those

we have now ascertained

may be considered

acceptable, no matter what

attributes the sight might

have.” 

In short, the Court had all the

flexibility it needed to conclude that,

with sponge farming likely to

generate considerably less damage

than the widespread mussel farming

in the region, and appropriate

mitigation measures being available,

the application should proceed

without having to pronounce on the

potential benefits of the project.

The second case referred to by

Skelton and Memon was North Shore

City v. Auckland Regional Council

(Okura)15 which concerned the

exclusion of the Okura catchment

from  the urban limits of North

Shore city.  This is the case in which

the phrase “an overall broad

judgement” makes its appearance.

The Court, on this occasion presided

over by Judge Sheppard,

commenced by  recognising the

different functions of the two parts

of section 5(2):

“…the case turns on whether

or not urbanisation would

meet the values stated in

those paragraphs [i.e.

s.5(2)(a)(b) and (c)], not on

whether it would enable

people to provide for their

wellbeing.”

The Court then proceeded to

elaborate on this determination:

“That is not to suggest that

the two main elements of

section 5(2) can always be

separated entirely.  A way of

managing of natural and

physical resources which

fails to sustain, to safeguard,

and to avoid, mitigate, or

remedy the matters stated in

paragraphs (a), (b) and (c)

thereby also restricts the

extent to which that way of

15 [1997] NZRMA 59
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managing the resources

enables a community to

provide for its wellbeing. [In

our view that was precisely the

aim of the Act]  Where (as in

this case) there are a number

of issues to be considered in

deciding whether a proposal

would promote the

sustainable management of

natural and physical

resources as defined, it is our

understanding that the duty

entrusted to those making

decisions under the Act

cannot be performed by

simply deciding that on a

single issue one or more of

the goals in paragraphs (a),

(b) and (c) is not attained.”

Then, after quoting Greig J’s

comments in the NZ Rail case, the

Court continued: 

“We have considered in the

light of those remarks the

method to be used in

applying section 5 to a case

where on some issues a

proposal is found to promote

one or more of the aspects of

sustainable management,

and on others is found not to

attain, or to attain fully, one

or more of the aspects

described in paragraphs (a),

(b) and (c).  To conclude that

the latter necessarily

overrides the former, with no

judgement of scale or

proportion, would be to

subject section 5(2) to the

strict rules and proposal of

statutory construction which

are not applicable to the

broad description of the

statutory purpose.  To do so

would not allow room for

exercise of the kinds of

judgement by decision-

makers (including this Court

– formerly the Planning

Tribunal) alluded to in the

NZ Rail case.”

In our view this is a problematic

formulation.  Section 5 is not about

‘proposals’ that promote “aspects of

sustainable management”.   It is

about the basis on which all resource

users must proceed.  As we have

noted in respect of the Trio Holdings

decision, all proposals will be able to

be represented as promoting some

or all of the various species of well-

being outlined in section 5(2).  They

enjoy no uniquely agreed form.  But

that is quite a different matter from

whether or not they are judged to be

sustainable, something the

legislation does spell out.  The

sustainability of a proposal can only

be asserted if the use of resources

can be undertaken in a way that is

consistent with paragraphs (a) – (c).  

The Court’s concern that any other

interpretation might result in a

determination “with no judgement

of scale or proportion” is not

justified.  As we have explained

above (and as the Court clearly

demonstrated in Trio Holdings) there

is significant flexibility available to

decision-makers within the 

ordinary meaning of the language

used in section 5.  We would expect

an objection about the 

matters covered in paragraphs (a),

(b) and (c) lacking “any judgement

of scale or proportion” to be

rejected. 

It was the further (in our view

unnecessary) reasoning in Trio

Holdings that the Court then went on

to expand on in these terms: 

“Application of section 5 in

the way described in that

passage from the Trio

Holdings decision involves

consideration of both main

elements of section 5.  The

method calls for

consideration of the aspects

in which a proposal would

represent management of

natural and physical

resources in a way or at a rate

which enables people and

communities to provide for

their social, economic and

cultural wellbeing, health

and safety.  It also requires

consideration of the respects

in which it would or would

not meet the goals described

in paragraphs (a), (b) and

(c).

The method of applying

section 5 then involves an

overall broad judgement of

whether a proposal would

promote the sustainable

management of natural and

physical resources.  That

recognises that the Act has a

single purpose.  Such a

judgement allows for

comparison of conflicting

considerations and the scale

or degree of them, and their

relative significance or

proportion in the final

outcome.”

We have already elaborated our

difficulties with an approach that

considers the two halves of section 5

(2) imposing similar requirements.

We simply note here, that no such
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approach is needed to enable

decision-makers to recognise the Act

as having a single purpose.  There is

some irony, indeed, that – in

insisting on the need to recognise a

single purpose – the Court should

have made footnoted reference to

the report of the Board of Enquiry into

the proposed New Zealand Coastal

Policy Statement.  As we have noted

above, that statement of the law had

no difficulty in finding a single

purpose consistent with the reading

of section 5 we have advanced.

Further, we would submit that the

comparison of conflicting

considerations the Court correctly

advocates can be achieved perfectly

adequately by reference to

paragraphs (a) to (c) with the

flexibility that the option of

mitigation provides.

Finally, we note that the decisive

finding in the North Shore case – that

urbanisation of the Okura

catchment would have serious

adverse effects on its natural values,

thereby causing the Court to exclude

it from the urban limits – was a

judgement reached squarely on an

assessment of the matters to be

secured in paragraphs (a) to (c).  As

in the Trio Holdings case, a weighing

of these effects with the purported

benefits of the proposal was not

necessary to arrive at the conclusion

the Court reached.  

The way ahead

It might be argued that if the

Courts are making sense of the

section despite a divergence of

views about the proper reading of

section 5, matters should be allowed

to rest.  The problem with this is the

on-going uncertainty that the

section is generating, particularly in

the absence of an authoritative

determination by a court of higher

jurisdiction applying itself directly to

section 5.  We are inclined to the

view that an amendment to the

section is appropriate.16 If this were

to occur, then Parliament would

once again have to address itself to

the policy intention of the Act.  In

our view, the “clearer policy

direction” which Skelton and

Memon consider the Courts have

provided is in fact the substitution of

quite a different policy from that

expressed by Parliament in 1991

and described in some detail in the

article previously referred to in

Waikato Law Review (1995) Vol 3, pp

17-55.  

If Parliament were to continue to

support a code that addressed itself

to the effects of resource use (widely

conceived to include, in addition to

familiar biophysical concerns, things

like amenity and cultural values),

then in our view all that needs to be

done is an amendment along the

lines of that proposed (and thus far

rejected) by the Select Committee on

the current Resource Management

Amendment Bill.  If on the other

hand Parliament wanted to give no

particular priority to environmental

effects (broadly defined) but wanted

a formula that allowed decision-

makers on a case by case basis to

make an overall judgement that

weighed all benefits and negative

effects of resource use, then more

radical surgery would be required.

Something along the lines of the old

Town & Country Planning Act

might provide a model,

appropriately updated to take

account of contemporary ideas

about sustainable development in

which ecological, economic, social

and cultural values are all weighed

in the balance.  In the absence of any

agreed determinate content to such a

notion, a re-drafting along these

lines would effectively hand policy

control over to communities (and

ultimately the courts) in any

particular case, constrained by any

boundary conditions imposed by

plans, rules and standards.  

Such a clause would effectively

empty section 5 of any clear policy

content and make almost any trade-

offs possible.  This would sit

comfortably with Skelton and

Memon’s view that “sustainable

management as the central purpose

of an environmental conflict-

resolving statute, will always be

contested in the context of a

resurgent private property owning

political economy”.  Whether this

would be an attractive outcome for

those seeking some measure of

certainty in resource allocation and

use matters is unclear.  

In our view it would certainly

16 Skelton & Memon are not strictly correct in claiming that “successive governments have lacked the political will to initiate any legislative changes to this
section”.  The proposed change to the definition of the environment in section 2, which we discuss in this paper, flowed directly from concerns about the potential
uncertainty that it extended to section 5.

We are inclined

to the view that

an amendment

to the section is

appropriate.
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represent something of a retreat from

what was, as originally conceived, a

high point in legislative protection

for environmental values in New

Zealand.  Resource users might

welcome the prospect of being able

discount significant biophysical

values if they were able to

demonstrate major economic and

social dividends.  On the other

hand, they could find themselves

faced with social and cultural

arguments far more difficult to

satisfy than simple biophysical

parameters.  

The formula adopted in the 1991

legislation represented an attempt to

satisfy two sometimes conflicting

interests: the demand for some level

of environmental integrity that could

not be traded away (on the part of

many environmental interests) and

the demand for freedom to operate

with certainty subject to whatever

environmental standards were spelt

out.  To remove this high-level

ethical trade-off from the face of the

statute would yield both flexibility

and uncertainty by handing less

constrained powers to decision-

makers.  The appropriate way

forward will be a matter of political

choice.

Some observations on the
role of officials

To complete our critique of

Skelton and Memon’s

analysis, there remains the

question of the appropriate role of

officials (and elected officers) in

seeking to interpret statutory

instruments.  Skelton and Memon

are particularly exercised on this

point and it is worth quoting their

views in full:

“…in New Zealand, it is for

the Courts to decide what

the law is.  This is not a

function of the Executive.

The constitutional model is

that Parliament makes the

law, the Executive

government applies and

enforces the law and the

Courts decide what the law is

when determining disputes

between parties to litigation

including the Crown.  One of

the difficulties that has arisen

with the implementation of

the RMA, and in particular

with section 5, is that

practitioners including

lawyers, planners and other

environmental professionals

as well as elected councillors

have been pressured by the

former Minister for the

Environment and his

departmental officials to take

a particular view about the

meaning of sustainable

management that (as we will

demonstrate) does not

accord with the generally

accepted view of the Courts.” 

This leads them to conclude that the

views of elected and professional

local body staff were influenced in a

way that “may have had some

bearing on the quality of the first

generation of district and regional

plans.” 

In the absence of any elaboration of

just what ‘pressure’ Skelton and

Memon have in mind, our response

to this point must be tentative.  We

would offer the following brief

observations.  While the Courts, in

our constitutional arrangements,

must be the final arbiters of the legal

meaning to be accorded to statutes,

there is no convention that those

charged with administering

legislation should in some way

refrain from expressing a view on its

meaning.  It would indeed be

strange if those responsible for

putting law on the statute book were

unable to express a clear view of the

policy intentions behind the law.  

That is what happened in the case of

the Resource Management Act as

with all new Acts.  Officials

proceeded to administer the Act on

the basis of their clear understanding

of the Act they had been party to

drafting.  We think it would be

remarkable if, in submissions to

Councils on proposed plans, they

had done anything other than

advance their understanding of the

policy premises contained within the

Act.  The fact that Skelton and

Memon do not share that analysis

does not make the actions of officials

acting in good faith amount to

‘pressure’.

With respect to the Courts, the

short-hand explanation of how

section 5 differed from its legislative

antecedents offered in the Minister’s

third reading speech on the Bill

(greatly amplified in the Stace

Hammond Grace lecture on which

The formula

adopted in the

1991 legislation

represented an

attempt to satisfy

two sometimes

conflicting

interests.
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the first part of this article has in

part drawn), was in part an

acknowledgement of the

difficulties that arise when

Parliament seeks to enshrine policy

principles on the face of the statute

book.  (Whether such clauses are

wise in the first place is another

matter again).  Here again, the

position is clear.  The Courts will

always be wary of attempts by

ministers to plant particular

interpretations of provisions.  On

the other hand, a variety of

material including parliamentary

statements, may provide useful

background to inform the Courts’

deliberations in the face of

ambiguity.17 Should that ambiguity

prove fatal – or the determination

of the Courts be unpalatable to

Parliament – then amendment is of

course the appropriate way

forward.

We simply note that provisions

such as section 5, given their

generality and importance, invite

the sort of debate that is reflected

in this paper.  That is probably

unavoidable.  We would, however,

urge caution in hasty recourse to

ideological analysis of statutory

provisions.  Skelton and Memon’s

identification of ‘the stamp of neo-

liberal rhetoric’ on the face of

section 5 is a case in point.

Rhetoric has no place in the statute

book (and would, in any case, be

beyond the interpretative reach of

even the most liberal canons of

statutory construction).  

In our view, a better understanding

of the policy weight of section 5 is

found in the discussion of Part II of

the Act by Barker J in Falkner v.

Gisborne District Council18 in which

he described the provision as

‘paramount’ in a statutory schema

structured around “a fundamental

purpose and various principles

which function as substantive

guidance to decision makers at a

localised level.”  Describing the Act

as ‘comprehensive’ in nature and

‘reformist’ in its philosophy, the

judge described the whole thrust of

the regime as being about “the

regulation and control of the use of

land, sea and air.  There is nothing

ambiguous or equivocal about

this.”  

In confirming that it over-rode

common law property rights to

those resources, the judge

described a far-reaching statute

that has little in common with

‘neo-liberal’ theories (which, as we

understand them, centre on

dispute resolution through private

negotiation and common law

remedies).    The question to be

settled – by Parliament if it is not to

abdicate its role to the Courts – is

how far that assertion of regulatory

authority should extend.  In our

view, the understanding of that

matter has changed since the

Resource Management Act’s

enactment in 1991 and

recommends itself for serious

review.

We would urge

caution in hasty

recourse to

idealogical

analysis of

statutory

provisions.

17 An important review of the approach of the Courts in New Zealand to the interpretation of statutes, including the extent to which they will have recourse to
parliamentary material, may be found in The Changing Approach to the Interpretation of Statutes by J F Burrows [as yet unpublished due to be published in the
VUWLR later this year].
18 [1995] 3 NZLR 622
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Obituary for Tony Hearn, OBE, QC

It is a somewhat Herculean task

to attempt to do justice to the

life of the late Tony Hearn OBE,

Q.C. who achieved so much in his

76 years.

Undoubtedly Tony was abundantly

blessed with natural gifts which

were recognised at an early age when

he was appointed head prefect of

Wellington College and featured as a

thinking man’s flanker in the first

fifteen.  

But these gifts were not what

distinguished him from the pool of

other talented people.  That

distinction had its origin in Tony’s

early recognition of the importance

of public service. Perhaps conscious

of the observation ..

“To whom much is given, from

him much is expected”….  

Tony served his fellow man by

making public and private

contributions in the resource

management field and elsewhere

which were of quite exceptional

quality and duration.  The emphasis

in his life was always on giving

rather than receiving and those of us

who had an association with him

were often the beneficiaries of his

inestimable wisdom and kindness.

Tony’s commitment to the legal

profession was immense in terms of

the extent of that contribution and

its quality. His presidency of the

Canterbury District Law Society in

1975 / 76 and his membership of

the New Zealand Law Society

Council were just two features of his

rich tapestry of contribution. His

services to the legal profession

resulted in the award of the Officer

of the Order of the British Empire

this in recognition of services to the

law.

Tony exhibited outstanding qualities

as a barrister at the planning bar.

His mind was powerful, his intellect

penetrating  and no judgment was

ever sounder.  His exceptional

memory, his intellectual ability

which enabled him to think outside

the square, his skills as an advocate

which were of the highest standing,

the mesmerising cross examinations

which could bare the soul of a

witness, his high standing with

members of the judiciary, but most

of all his adherence to the highest

possible ethical standards marked

Tony as a true leader of the planning

bar. There was no more formidable

opponent and in this context the

titanic court battles which engaged

his energies, are recalled, often

involving his colleague John

Milligan and the steadying hand of

Judge Skelton.  Appointed one of

Her Majesty’s Counsel in 1981, he

was at his death, second in seniority

of the Silks still in practise in the

country.  In itself that is a remarkable

achievement.  

Tony’s influence on the judges of the

Planning Tribunal and later the

Environment Court was profound.

His August 1987 report to the

government of the day resulted in

the enactment of the Resource

Management Act 1991 and when all

were seeking to come to terms with

the new legislation, Tony’s

background knowledge and deep

understanding of the philosophy of

the Act meant that his submissions

were listened to with great respect.

At a special sitting held by the

Environment Court on 12 July

2002, presided over by Principal

Judge Allin, a number of tributes

were paid to Tony, including a

tribute by Associate Professor

Skelton, formerly His Honour Judge

Skelton, who noted that Tony’s

influence on his life as a judge had

been greater than Tony would ever

have known.  His Honour Judge

Jackson, who presided over a

number of hearings in which Tony

was involved in the last years of

Tony’s illustrious career, also spoke

warmly of Tony’s immense influence.

The range of cases that Tony

handled in the resource

management field was vast.  He was

prominent in cases involving the re-

zoning of rural land in Canterbury

for urban purposes, usually for the

developer and often opposing  the

Canterbury Regional Council which

tended to take a more conservative

approach towards re-zoning than

was consistent with the interests of

A C Hughes-Johnson QC

Reproduced by permission of the publishers, LexisNexis Butterworths, in kind agreement
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Tony’s clients.  Cases such as

Canterbury Regional Council v

Selwyn District Council [1997]

NZRMA 25 come to mind.

It was perhaps in the area in the

choice and marshalling of expert

witnesses that Tony showed

supreme skills.  He  believed that

cases were won and lost on the basis

of the cogency of expert testimony

and the excellence of his legal

submissions was always backed up

by authoritative testimony from a

wide range of experts who were

chosen with the greatest care.

Tony’s deep sense of the

appropriateness of the law being

available to persons from all stations

and walks of life meant that he often

acted for the underdog, always

committing the full extent of his

energies to the case regardless of

who he was acting for.  Cases such as

Shirley Primary School v Telecom

Mobile Communications Ltd [1999]

NZRMA 66,  where he acted for the

School in opposition to a cell tower

site, are notable in this regard.

There were many cases which did

not come to a hearing because of

Tony’s organisational skill and his

powers of persuasion which resulted

in many pre-hearing settlements. 

Tony was involved with the wider

resource management community

befriending and influencing experts

from the many non legal disciplines

associated with the administration of

resource management law. The

support and encouragement given

so unselfishly to the members of the

legal profession (and in particular

the younger members)  and also

others outside the law involved in

the resource management field is

remembered. In spite of a sometimes

crippling work load, Tony was never

too busy to lend a sympathetic ear to

a concerned colleague, or other

professional, however junior. His

advice was always considered and

sound. He took great pleasure in

cultivating the careers of promising

young solicitors and planners some

of whom are now prominent in the

resource management arena.

Tony’s courage in the face of serious

health problems and his refusal to let

these problems get the better of him

or even to allow them to dictate how

he lived his life was noteable.

“There is nothing in life” 

said Bishop Creighton, ..

“except to enjoy what you are

doing;  it is the only secret of

happiness”

and if, in enjoying what you are

doing, you are also giving pleasure

to others, the happiness, like the

quality of mercy, is twice blessed.   

Tony loved his legal work and

because of this he gave enormous

pleasure to others.  There was an

element of happiness being twice

blessed. He was held in the most

immense respect by all sections of

the community as was evidenced by

the size of the congregation which

assembled in Christ Church

Cathedral for his funeral.

In the years that follow, the

impression of Tony’s personality will

remain living and vivid upon the

minds of all those involved in the

resource management field. All will

feel the poorer that he has gone from

us.  Here was a man in whom there

existed not only an immense

capacity for service, but that touch

of genius which everyone recognises

and no one can define.  His

leadership and creative thinking

were undoubted. He always

influenced those with whom he

came into contact.

No account of Tony’s life, however

brief, would be complete without

recognising the significance of the

support and commitment to Tony of

his longstanding friend, Jackie

Barrow.   Jackie is held in the highest

regard and affection by all those who

have had dealings with  her and she

has enjoyed an enviable reputation

for co-operation and competence

which is unsurpassed in the

profession. Without these qualities I

doubt whether Tony would have had

the strength to fight the battles

which he faced, particularly with

regard to his health.  Jackie’s

personal and professional support

were always indispensable to Tony

and he would have wished there to

have been a fulsome

acknowledgement of this.

Tony’s kindness, patience and

unconditional friendship and loyalty

will be missed by many as will his

dry wit.  Many will recall Tony’s

introduction of distinguished

persons with the epithet …

“He’s a nice man but he doesn’t

know anything about resource

management.”

Tony was a remarkable amalgam of

intelligence, compassion, wit and

sophistication.  It is difficult to

imagine that we will see his like

again.
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Resource Management Law
Association of New Zealand Inc

Conference September 2002 - Practice in Wonderland

The RMLA conference was

held in Queenstown on 12-

14 September 2002.  The

conference location, weather and

conference format all contributed to

a fun and thought-provoking time in

“Wonderland”.

The topics of the major plenary

sessions on Friday and Saturday

mornings focused on:

District Plans.

● Whether there is room for

different values to co-exist,

with a focus on Maori values

● Sustainable development over

the next ten years, including

the hierarchy of courts.

● The new Chief Executive of

the Ministry for the

Environment gave delegates

his perspective of what the

Ministry will be working on

over the next few years.

● Aquaculture and how it is

addressed in resource

management terms.

A quick dash across the busy road to

the Copthorne saw delegates

networking while enjoying well

prepared and presented morning tea

and lunches.

On Friday afternoon eight

workshops were held with delegates

able to attend only one of their

choice.  Those workshops were

repeated on Saturday afternoon with

delegates being able to attend a

second workshop.  The content of

the workshops covered:

● rivers

● subdivisions

● landscape

● special character areas

● environmental noise

● new developments in historic

areas

● RMA update and technology

● mediation, consultation and

problem solving.

Most workshops were held in

locations in and around

Queenstown.  Six of the workshops

involved a bus tour which included

viewing points of interest.  Venues

for the workshops were in such

places as Moonlight Stables, Skyline

Gondola, Arrowtown Movie Theatre

and Gibston Valley Wines.

Following interesting and varied

workshop sessions, delegates had

plenty to discuss at the conference

dinner held on Saturday night.  The

MC for the entire conference was Jim

Hopkins who was very entertaining

and understood RM issues very well.

The after dinner speaker was His

Worship Tim Shadbolt, Mayor of

Invercargill.  His Worship presented

the conference with his experiences

in local government in classical “Tim

Shadbolt” style.

Overall, the conference was an

excellent success, highlighted by

most workshops involving a field

trip of some description.

For all those who attended the

conference,  the papers delivered are

available on the RMLA website free

of charge at www.rmla.org.nz.

For those members who did not

attend the conference, the papers

delivered are available on the RMLA

website at a cost of $50.00 (plus

GST).  To obtain access to view or

print these papers, please contact

our Executive Officer, Karol

Helmink on tel: (09) 626-6068 or

email: karol.helmink@xtra.co.nz

who will issue you with a user name

and password.

Conference Organising Committee

2002
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Chasing the Wild Geese

It is now over two and a half

years since the term

‘permitted baseline’ was

coined.1 The Courts and

practitioners are coming to grips

with how the permitted baseline

concept is to be dealt with in a

practical sense.  This article

reviews the developing body of

case law surrounding the

permitted baseline and identifies

how it has been used and

misused.

The permitted baseline in
context

The permitted baseline test is

not determinative of an

application for non-

notification or resource consent.  It

is an aid to the decision making

process which, as a result of rulings

from the Court of Appeal, must be

undertaken by a consent authority

so that its attention can be focused

on relevant issues.  It is one

analytical tool amongst many which

may be used in reaching a decision.  

The clearest and most general

statement of the test and its

application can be found in the

decision of the Court of Appeal in

Arrigato Investments Ltd v Auckland

Regional Council 2:

The permitted baseline in
terms of Bayley, as
supplemented by Smith
Chilcott Ltd, is the existing
environment overlaid with
such relevant activity (not
being a fanciful activity) as is
permitted by the plan.  Thus,
if the activity permitted by
the plan will create some
adverse effect on the
environment, that adverse
effect does not count in the
s.104 and 105 assessments.
It is part of the permitted
baseline in the sense that it is
deemed to be already
affecting the environment or,
if you like, it is not a relevant
adverse effect.  The
consequence is that only
other or further adverse
effects emanating from the
proposal under
consideration are brought to
account.

From the Court’s earlier decision in

Smith Chilcott Ltd 
3

it is also clear

that the permitted baseline

comparison is only one part of the

consideration which a consent

authority must take into account in

making its broad assessment under

s.104 of the Resource Management

Act 1991 (RMA).

That this is so, particularly in

relation to s.104, is supported by the

decision of the Court of Appeal in

Dye v Auckland Regional Council 4.

In that case, permitted activities and

their disregarded effects formed the

basis of one assessment under

s.104(1)(a).  Other assessments were

able to be made under different

subparagraphs of that section

without reference to the permitted

baseline.  

This is in accordance with the

overall scheme of the RMA.  Consent

authorities have a broad discretion

under the RMA to take into account

a wide range of matters.  That

discretion under Part VI of the Act is

subject to and informed by Part II.

Cases may arise, although rarely,

where a proposed activity may be

contrary to Part II which may

obviate any need for the permitted

baseline comparison at all.5

The permitted baseline
used

The use of the permitted

baseline comparison has

seen its strengths and

weaknesses explored; it does not

seem to have stacked the deck in

favour of the applicant or those in

opposition.  Rather, the application

of the concept has been refined.  The

following comments give an

James Hassall, Environmental and Public Law Team, Phillips Fox

the use and misuse of the permitted baseline

1 Williams, Martin; Nolan, Derek, The Notification Debate: Eroding the Bayley
Base Line – A Question of Policy Resource Management Bulletin 3 (9) Feb
2000: 99-102.
2 [2002] 1 NZLR 323 at paragraph 29.
3 [2001] 3 NZLR 473.
4 [2002] 1 NZLR 337.

5 See RFBPS v Manawatu-Wanganui RC A86/95 (PT), partially reported at
[1996] NZRMA 241.  See also the discussion by Judge Bollard of the interplay
between the permitted baseline and Part II in The Ohope Beach Development
Society Incorporated v Whakatane District Council A136/2002, 5 July 2002,
Bollard J at paragraphs 27 and 28.
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indication of how it has been used in

recent cases.

In one instance, the relevant

permitted activity consisted of a

small isolated building on a large

site.  Therefore, the Court found that

what fell within the permitted

baseline was so insignificant that it

did not represent “a scenario of

reasonable comparison to lend

material aid in assessing the actual

and potential effects of the proposal

on the environment.”6

In another, it has been held that, in

relation to ‘water consents’, the

existing environment for the

purposes of the permitted baseline

test is that which might exist if the

existing activity, to which the water

consents relate, were discontinued.

This is because water consents are

granted for a defined term and not

necessarily renewed.7

The permitted baseline test has been

restricted to activities and effects

emanating from the site in question

and does not extend to activities on

adjacent sites as well.8 However, in

relation to coastal permits for marine

farming, the Courts have held that it

makes sense that permits for other

sections of water be taken into

account.9

There is still room for argument as to

what should and should not be

included in the permitted baseline.

The Court of Appeal itself

determined that whether

unimplemented consents should be

included as part of the permitted

baseline depends on the

circumstances.10 It is up to the

consent authority to exercise its

judgment as to the bearing of the

unimplemented consent.  If an

unimplemented consent is included

as part of the permitted baseline, it

can only be one relevant to the site

in question.11

The question of whether controlled

activities should, in limited

circumstances be included in the

baseline is more problematic.  It has

been recognised that where the

effects generated by a controlled

activity fall outside those matters

over which a council has reserved

control, that activity may be

included in the permitted baseline.12

In an appropriate case, that

development can be addressed.13

The realms of hypothetical activity

have also been explored.  The

hypothetical subdivision of the

subject land falls outside what can

be included in the baseline because

there is no firm idea as to the basis

on which subdivision consent might

be granted.14

In relation to notification, the

reason for excluding effects below

the permitted baseline in the

context of notification is as stated in

the Bayley case:15

It would make little sense to
require a consent authority
to notify an application
because it may involve
effects which the authority
must then disregard at the
hearing of the application.
That would provide false
hope for objectors and be
wasteful of time and money.

Nonetheless, Bayley also sounded a

cautionary note16, namely that the

general policy of Part VI of the RMA

is that the process is public and

participatory and that:

Care should be taken by
consent authorities before
they remove a participatory
right of persons who may be
reason of proximity or
otherwise assert an interest
in the effects of the activity
proposed by an applicant on
the environment generally
or on themselves in
particular.

6 Ohope Beach at paragraph 24.
7 Sampson v Waikato Regional Council A178/2002, 2 September 2002, Whiting
J.
8 O’Connell Construction Ltd v Christchurch City Council AP29/01, 15 March
2002, Panckhurst J (HC) at paragraphs 68 to 73.
9 Sanford (South Island) Ltd v Southland Regional Council C106/2002, 3
September 2002, Smith J.
10 Arrigato at paragraph 35.
11 O’Connell at paragraph 72.
12 Glenfield Ratepayers and Residents Association (Inc) v North Shore City Council

A138/2002, 4 July 2002, Newhook J at paragraph 70.
13 Kalkman v Thames-Coromandel District Council A152/2002, 24 July 2002,
Sheppard J at 102.
14 Ohope Beach at paragraph 25.
15 Bayley v Manukau City Council [1999] NZLR 568 at 577.
16 Bayley at 575.

It is up to the

consent authority

to exercise its

judgment as 

to the bearing 

of the

unimplemented

consent.
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That did not stop the High Court

from stating conclusively that a

proposed activity would “not create

any adverse noise effects when

judged against the permitted

baseline.”17 Because the noise likely

to be created by the proposal fell

within the limits prescribed by the

relevant district plan and noise was

the only issue raised in opposition to

the Council’s decision not to notify,

the Court was able to uphold the

Council’s decision.

The permitted baseline
avoided

In a carefully articulated

decision, the Environment

Court in Kalkman v Thames-

Coromandel District Council18

overturned a decision of the Council

granting land-use consent for 

a non-complying travellers’

accommodation facility in coastal

Coromandel.  The Court layered its

decision in relation to the permitted

baseline comparison so that it first

considered activities within the

permitted baseline.  It then

identified the effects of the activities

within the baseline.  Finally, those

identified effects were compared

with the effects of the proposal.  The

Court concluded that the effects of

the proposal would exceed the

permitted baseline only in respect of

noise effects and that those would

not exceed district plan limits.  

Having reached this conclusion, the

Court relied on Part II to find that

the development would nonetheless

be inconsistent with the

preservation of the natural character

of the coastal environment.  The

development was also found to have

been contrary to the objectives and

policies of the plan.  The decision of

the Council granting consent was

overturned.

The outcome is interesting.  At one

level it provides a salutary reminder

that falling within the permitted

baseline is not a trump card but in

conjunction with other cards

merely one part of a hand.  At

another level, the decision raises

questions as to the interplay

between s.104 and Part II of the

RMA.  

The permitted baseline
misused

The reference to ‘wild geese’

in the title to this article is to

a comment made in Glenfield

Ratepayers and Residents Association

(Inc) v North Shore City Council
19

. In

an apparent enthusiastic approach

to fully embracing the permitted

baseline, the parties presented the

Court with considerable volumes

of evidence which “amounted to a

wild goose chase involving some

particularly elusive geese”.  The

Court was willing to accept

evidence to establish the permitted

baseline and even consider

extending the baseline to include

controlled activities where it is

reasonably clear that consent will

be forthcoming because a proposal

does not trigger the matters in

respect of which the Council has

reserved control.  However, in the

end, the applicant sought to

extend the baseline to include

controlled activities over which

the Council had reserved a broad

discretion to itself and so

attempted to move well beyond

the concept underlying the

permitted baseline.

It has already been suggested that

the only positive effects of the

permitted baseline comparison are

on the professional planning

witness, who is now even more

indispensable than before.
20

The

Glenfield Ratepayers case illustrates

how this can occur.  The RMA

process is much criticised for being

expensive and time-consuming.  By

introducing large amounts of

evidence for one part of the decision

making process, practitioners risk

bringing the system into further

disrepute.  

In identifying the permitted baseline

there is support for the idea that a

consent authority should confine its

enquiry to the district plan rather

than considering evidence.
21

This

may not be appropriate in all cases.

Certainly, what is required is a

careful consideration of the role of

the permitted baseline in any

17 88 The Strand Ltd v Auckland City Council M330-PL02, 15 July 2002,
Chambers J (HC).
18 A152/2002, 24 July 2002, Sheppard J.19 A138/2002, 4 July 2002,
Newhook J at paragraph 72.

20 Wooler, Sharron, Is the permitted baseline an appropriate test? Resource
Management Bulletin 4(11) May 2002:124-125.
21 Keystone Watch Group v Auckland City Council A47/2002, 26 February 2002,
Whiting J at paragraphs 16 to 20.

Only those

parties identified

as ‘affected

parties’ will be

notified or have

the right to be

heard at a

hearing of the

application.
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particular case and its comparative

importance in relation to other

considerations which the consent

authority must take into account.

The permitted baseline
and the Amendment Bill

The permitted baseline

approach to determining

effects for notification has

been codified in the Resource

Management Amendment Bill 1999.

The Bill also inserts a new procedure

for limited notification of resource

consent applications.  Under this

new procedure, in the case of

applications for resource consents

which have only minor effects on the

environment, only those parties

identified as ‘affected parties’ will be

notified or have the right to be heard

at a hearing of the application.

The May 2001 Select Committee

report, supported the codification of

the permitted baseline approach to

determining whether the effects of

an activity are likely to be ‘minor’ for

the purposes of notification.

However, the report recommended

that the ‘limited notification’

sections not proceed.

With the present rush to pass

legislation through Parliament, the

Government has indicated that it

intends to pass with the assistance of

United Future the Bill with the

notification provisions intact,

including the limited notification

provisions.  If it is passed, and that

now appears to be only a matter of

time, it will give statutory effect to

the permitted baseline test, at least at

the notification level of the resource

consent process.

Final Comment

With the present

Government support

for the concept, the

permitted baseline is here to stay.  In

reaching an understanding as to its

practical application, there will

undoubtedly be some time-

consuming arguments made before

the Courts.  It is, however,

important that the permitted

baseline’s position as one of many

analytical tools be recognised.
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SUPERMARKET WARS
HIT THE STREETS

The Decision of the

Environment Court in

National Trading Company of

New Zealand v North Shore City

Council A182/2002 related to an

application to establish a Pak ‘N’

Save food market in the Wairau

Valley.  It would be the second Pak

‘N’ Save food market in North Shore

City, the other one being at Albany.

The proposed supermarket would

have a gross floor area of 6293m2

with a retail floor area of 3631m2 .

The application was opposed by two

trade competitors, and by a manager

of shopping centres.

The main issues in the case were the

effects of a decline in supermarket

business in business centres with

consequential impacts on people

and communities served by those

centres, and the effects of additional

traffic on the local road network,

road capacity and the like.  In the

end, the latter concern was the

prevailing factor.

While the Wairau Valley business

area was described by the Court as a

major centre for North Shore City

for the procurement of goods and

services, it found that a supermarket

on the site should be described as

“stand alone” rather as being within

a centre.  

The Court referred to objectives and

policies in the North Shore District

Plan placing considerable value and

importance on the function of

business centres as focal points for

the social, economic and cultural

well-being of the communities they

serve.

In addition, transportation

objectives and policies showed an

intention to manage transportation

resources to support an intended

form of urban development,

including selective intensification.

The provisions seek to achieve a

balance between trip generating

activities and the trip carrying

capacity of the transportation

system, as well as protecting busy

roads from adverse effects of

adjacent activities which are high

generators of vehicle traffic.

Methods to give effect to these

provisions include ensuring that

activities that are high generators of

vehicle traffic are not established

along heavily trafficked roads unless

the vehicle movements can be

accommodated.  

The Court had to consider

conflicting evidence on existing and

predicted traffic volumes and the

capacity of the key intersections

which would be utilised by visitors

to the supermarket.  This included

consideration of the amount of

additional traffic that would be

generated, an appropriate reduction

for “pass-by” trips (people visiting

the food market who would have

passed the site anyway), distribution

of the additional traffic flows

generated (which routes and

intersections would be used to

access the site), changes in

background traffic, and the

congestion effects of the additional

traffic.

The Court found, for example, that

there would be a significant increase

in use of the key intersection at

Wairau Road/Tristrim Avenue which

is already heavily loaded.  The Court

accepted that there are other

intersections in Auckland which

provide no better level of service.

However it observed that the North

Shore District Plan is not

complacent about traffic congestion,

in seeking to reduce it by linking

network capacity with the intended

form of development, and protecting

busy roads from adjacent activities

which are high traffic generators.

The Court went on to refer to

evidence from the opponents that

the Wairau Valley business area is a

valuable resource as an employment

area and that maintaining the

efficiency of the road network

serving it is essential for that

function.  This evidence also

asserted that a supermarket is not

the most appropriate type of

employment in such an area and

that it would have a major adverse

Case Notes
Martin Williams, Barrister, Environmental Law Chambers
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impact by using land that could

otherwise have been used for

primary employment, reducing the

strategic benefits of employment in

the Wairau Valley.  

Further evidence claimed that the

use of land for a retail supermarket

in an area earmarked for intense

employment would limit and

frustrate opportunities for that

employment and would be an

inefficient use of land resources.  It

was argued that the remaining spare

capacity of the roading network

would be absorbed and consumed

by a single development effectively

precluding other activities that

might otherwise be located in the

surrounding business zones from

enjoying the level of accessibility

intended by the District Plan.  

By contrast the applicant argued that

there were few if any alternative

central locations suitable for a Pak

‘N’ Save store that could

conveniently serve the southern

sector of North Shore City and that

it is difficult to find business zoned

sites of sufficient size to

accommodate the premises and

having satisfactory road access.

Pass-by visits would represent very

convenient access to the food

market for people who may

otherwise have to make a special trip

to one and minimise travel by

people living in the southern part of

North Shore City.  

The Court nevertheless found that

the use of the site for a food market

would not respond to the District

Plan provisions as fully as would use

of site for activities providing

employment and the loss of

opportunity for such activities is an

adverse effect of the proposal in

terms of the District Plan strategies.

Considering the permitted baseline,

the Court rejected an argument that

while requiring resource consent as

a discretionary activity, it would be

virtually inevitable that if the site

was not developed for a

supermarket it would be used for a

major development which would

generate considerable volumes of

traffic, such as a hypothetical office

development providing about

32,000m2 of floor area.

Hypothetical activities that would

require resource consent are not

within the permitted baseline.

Effects “other or further than” those

of activities that were within the

permitted baseline were found to be

significant.  

Based on its factual findings, the

Court found that the proposal

would not be consistent with the

relevant objectives and policies of

the District Plan relating to traffic

and transportation effects, and

despite the advantage of accessibility

of the site, the scale of these effects

was such that in terms of the

objectives and policies, the proposal

did not deserve resource consent. 

The Court then went on to address

the issue of effects on viability and

amenity of business centres.  Section

104(8) precludes consent authorities

from having regard to trade

competition.  However, adverse

effects on trade competitors may

have consequential effects on the

viability of existing retail centres and

indirectly on the ability of the

communities they serve to provide

for their economic and social well-

being.  If that is shown, then it can

be appropriate to consider those

consequential and indirect effects,

although trade competition itself is

excluded.

The Court nevertheless found that

there was a lack of evidence to

demonstrate that establishing the

supermarket would mean

supermarkets in existing centres

would close with such consequential

social and economic effects.  The

Court stated that it was not

necessary to decide the point having

determined to decline consent for

another reason.  However had it

been required to do so, and despite

considerable evidence proffered on

the issue, the uncertainties and the

suppositions surrounding the

survival of existing “in-centre”

supermarkets were so many that it

would not have been able to reach a

finding, even on an exhaustive

analysis of the evidence.

In terms of the sustainable

management judgment, the Court

found that while the proposal would

There was a lack

of evidence to

demonstrate that

establishing the

supermarket

would mean

supermarkets in

existing centres

would close.
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enable the people and community

served by the supermarket to

provide for their well-being, the

impairment of the efficient and safe

use of the roading network would

represent managing the use and

development of resources in a way

that disenables people and the

community to provide for their well-

being and safety.  This factor

deserved to prevail over the enabling

effect of the food market.  

WHAT A NUISANCE

The decision of the High

Court in Hawkes Bay Protein

Limited v Davidson

(AP30/01) involved a civil claim in

nuisance relating to an industrial site

at Awatoto south of Napier.  The

appellant sought to overturn a

decision of the District Court

awarding damages to the owners of

an adjacent property which had

been suffering adverse odour effects

from the appellant’s rendering plant

in which meat, fish material, offal

and blood products are processed

into tallow and dried meal 

as secondary products.  The

neighbouring property owners used

their premises as a wool storage

business but felt forced to relocate

their business as a result of offensive

odours and ultimately sold the

property.

The appellant had obtained resource

consent to undertake its business,

including a discharge to air permit.

The High Court nevertheless stated

that compliance with a planning

permission is not a defence to a

nuisance action and that planning

authorities cannot authorise a

nuisance.  As such a planning

consent has no relevance if the

activity is otherwise an actionable

nuisance.  

The case therefore serves as a useful

reminder that where an activity

creates a significant adverse offsite

effect, rights of action may exist at

common law, even if enforcement

action could not be taken under the

Resource Management Act 1991.  

In considering the appeal, the High

Court first explained the basis of a

common law claim in nuisance.

There are in effect three categories 

of nuisance being physical

encroachment, physical damage,

and undue interference in the

comfortable and convenient

enjoyment of land.  

As to the third category, to be

actionable, there must be an

interference according to the

standards of the reasonable person.

The Courts have constantly

endeavoured to strike a balance

between the right of persons to use

their property for their own lawful

enjoyment and the rights of others

for undisturbed enjoyment of their

property.  Abnormal sensitivity will

not be sufficient to make out a claim

in nuisance.  The discomfort must

be substantial to a degree that would

materially interfere with the ordinary

comfort expected of occupation in

the relevant area, according to the

reasonable standards expected

amongst those in that area.

The Court stated that it is well

known that if someone lives in an

industrial town they cannot

reasonably expect the same purity of

air or freedom from noise as in a

pleasant country locality, or

exclusively residential district.   But

this does not mean that someone

who lives in a noisy neighbourhood

can never complain of additional

noise, any more than someone 

who occupies an industrial

neighbourhood cannot complain of

additional excessive industrial

disturbances, and in the present

case, excessive odours.  It is a

question of degree and assessment of

the extent to which the increased

volume of noxious smells, judged by

the standards prevailing in that area,

is so substantial to detract from the

standard of comfort reasonably to be

expected of an occupier of

neighbouring property.

The High Court deferred to the

District Court’s factual findings as to

the escape of seriously putrid odours

– not every day, but nevertheless

regularly occurring from the

appellant’s premises.  The nuisance

was found to have occurred over a

three year period and by reference to

the evidence of an environmental

officer for the Hawkes Bay Regional

If someone lives

in an industrial

town they cannot

reasonably expect

the same purity

of air or freedom

from noise as in

a pleasant

country locality.
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Council.  Her evidence was that the

odours clearly caused considerable

distress.  As such the High Court

found that there was evidence

available to the Judge to enable him

to conclude that the degree of

noxious smells went far beyond

that which the neighbours could

reasonably be expected to endure.

As such there was sufficient

evidence to conclude that an

actionable nuisance had been

proven as a question of fact.

The main issue on appeal however

was one of damages.  The District

Court had awarded damages

principally by reference to loss of

value, found to be the difference

between the value for which the

property was ultimately sold and a

valuation of that property without

any offensive smell.

The High Court however found

that in the case of a “transitory

nuisance”, which is not permanent,

loss of capital value was not an

appropriate measure of damages,

but rather loss of amenity value.

Damages for loss of amenity values

would only be for the period

during which the nuisance

persisted.  

Furthermore, the Respondents

(affected property owners) had a

duty to mitigate their loss and

could have obtained an injunction

to bring the nuisance to an end.

They should not have waited for a

period of three years and then sold

their property at a loss when that

remedy was available much earlier

to them.

As such, the Court significantly

reduced the award of damages

made at the District Court

reflecting loss of amenity value and

inability to use the property during

an appropriate period prior to

which an injunction could have

been sought.  

BALANCED DECISION
MAKING

The decision of the High

Court in Videbeck v

Auckland City Council

involved an application for judicial

review of a decision made by

Auckland City Council to grant

consent to the relocation of an

existing dwelling on to a property at

Onetangi, Waiheke Island without

notification. 

While being zoned residential, the

proposal required consent as 

a discretionary activity as it involved

the clearance of generally protected

indigenous vegetation, intrusion

into the front yard of the property,

and intrusion into a wetland

protection yard also applying 

to the site.

The Plaintiff had advised the

Council that it opposed the

development and that it would not

provide written approval.  On

finding that the Council had

nevertheless granted consent on a

non-notified basis, the Plaintiff

obtained an interim order halting

the development pending the

substantive hearing.

In considering the application to

review, the Court first traversed the

relevant provisions of RMA relating

to applications for resource consent

(and the information required to be

provided in such an application),

powers to request further

information, and to dispense with

notification applying the strict test in

Bayley v Manukau City Council

[1999] 1 NZLR 569.  

The Court then addressed the

approach to be taken in judicial

review cases.  The Court accepted

that orthodox grounds for judicial

review applied namely whether the

consent authority has failed to take

into account relevant factors or has

taken into account irrelevant factors.

Likewise if the consent authority has

made an error of law judicial review

may lie.  However the High Court

stated that the restrictive approach

to the additional ground of

unreasonableness as applied by the

Court of Appeal in Wellington City

Council v Woolworths NZ Limited

(No.2) [1996] 2 NZLR 537, should

be applied with care in the context

of decisions made under section

94(2) of the RMA.  

In deciding whether a decision can

be characterised as unreasonable, it

is firstly necessary to decide whether

there was sufficient information

available to the consent authority to

determine that the tests for

dispensing with notification have

been met.  Second, in deciding

whether there was sufficient

information, the Court must give

appropriate weight to the experience

and expertise of the decision maker.

The Court will more readily interfere

with a decision of this type than one

made in a quasi–political context by

elected representatives who are

answerable at the ballot box.   If the

Court is satisfied that there was

sufficient information for a consent

authority, acting reasonably, to be

satisfied that the tests for dispensing
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with notification have been met, the

Court will simply ask whether the

decision not to notify was one which

no consent authority, acting

reasonably could properly have

made.  

The Court referred to the

extraordinary nature of a non-

notification decision effectively

denying a member of the public the

right to be heard without giving

them any opportunity to influence

that decision.  The very nature of the

decision requires the Court to be

vigilant when exercising its

supervisory jurisdiction on review.

The Court then turned to the

evidence of the Council as to what

information was available to it 

in reaching its decision to grant

consent on a non-notified basis.

Reference was also made to the

process followed by the relevant

Council planning officer, and as 

to the conclusions reached by 

that officer regarding various

potential effects of the development

in a report regarding notification. 

It was noted that the Council

officer’s assessment under section 94

was forwarded to a senior Council

planner who had delegated

authority to make the decision.  The

officer deposed she had forwarded

the report “for signing”.  There was

no evidence that the senior Council

officer had any information other

than the section 94 report. The

report did not refer to material

provided by the Plaintiff regarding

his concerns about the development.

The Court found that a balanced

report was required alerting the

decision maker not only to the facts

and views formed by the reporter

but also to the contrary views

known by the reporter which the

person exercising the decision

making power can then consider.

Otherwise a real danger exists that

the ability of the consent authority to

delegate such functions to a Council

officer could be undermined by a de

facto sub-delegation of that power.    

All of the various effects were

categorised as de minimis

throughout the notification report.

In referring to expert evidence filed

by the Plaintiff asserting that visual

effects would be moderate (rather

than negligible) the Court formed

the view that the decision maker did

not have sufficient information to

make an independent and impartial

assessment as to whether the

application should be notified.  The

Court gained the distinct impression

that the term “de minimis” had been

seized upon by the planner to

support an opinion that it was

unnecessary for the application to be

notified.  

The Court concluded that the report

failed to put all relevant information

to the senior planner with the result

that the decision maker did not take

all relevant material into account.

However the Court also found that

even if the reporting officer’s

knowledge should be treated as the

decision maker’s knowledge it would

have held that there was insufficient

information for the decision maker

to be satisfied that the relevant tests

for dispensing with notification had

been met.  For that reason the

decision not to notify the application

was flawed and susceptible to review.  

The Court firmly discouraged any

element of effective “rubber

stamping” of recommendations from

Council officials.  It found that it is

not too burdensome on Council’s to

expect the ultimate decision maker

after receiving a balanced report to

make such further inquiries as are

needed to determine whether the

threshold requirements for

dispensing of notification are met.  

In terms of the Court’s discretion to

grant or refuse relief on judicial

review, the Court described both the

Plaintiff and Second Defendant as

innocent parties.  In the end it found

that the prejudice to the Second

Defendant would outweigh any

prejudice to the Plaintiff given that

the effects were (in the Court’s view)

at their highest moderate in nature.

The Court also described as fair an

argument made by the Second

Defendant that it would be very

likely that the application would be

granted even if it was notified.

(the writer was Counsel for the Plaintiff

in the proceedings) 
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HUME v AUCKLAND
REGIONAL COUNCIL

The decision of the Court of

Appeal in Hume v Auckland

Regional Council [2002]

NZRMA 422 has important

implications for public access and

use of structures in the coastal

marine area (CMA).  The Court of

Appeal has confirmed the

decisions of the High Court (Hume

v Auckland Regional Council [2002]

NZRMA 49) and the Environment

Court (An application by Auckland

Regional Council A109/2000,

A024/2001) that a coastal permit

authorising a jetty in the CMA

does not allow the owner to

exclude the public from using the

jetty – unless the permit provides

otherwise or unless such

reasonable exclusion is necessary

to achieve the purpose of the

permit.  However, it is plain from

the Court’s decision that the

second qualification is not readily

inferred given the clear direction

in the RMA that public access to

the coast is a matter of national

importance.  The Court of Appeal’s

gloss on the declaration issued by

the Environment Court and

confirmed by the High Court is

that members of the public must

exercise their right of access in a

reasonable manner and without

unreasonably impeding the access

to and use of the structure by the

owners. 

Background

In 1994 Mr and Mrs Hume (the

appellants) were granted a

coastal permit to construct a

jetty to give access to their property

in Vivian Bay, Kawau Island

pursuant to s12(1)(b) and (c) of the

Resource Management Act 1991

(RMA).  Disputes arose between the

Humes and members of the public

over whether or not the public was

entitled to use the jetty.  The

Auckland Regional Council (ARC)

applied to the Environment Court

for a declaration under s310 RMA to

the effect that the existing coastal

permit did not allow the holders to

exclude the public from their jetty.  

Judge Treadwell in the Environment

Court granted a declaration in these

terms (p2, A024/2001):

That, except to the extent that

it expressly provides

otherwise, a coastal permit

that authorises the consent

holder to occupy part of the

coastal marine area with a

structure, namely a jetty,

gives to the consent holder an

exclusive right to occupy the

space being part of the

coastal marine area occupied

by the physical structure (i.e.

piles, decking etc.) but does

not authorise the consent

holder to exclude members of

the public with or without

transport from using the

unoccupied space under,

beside or above the jetty

including the surface of the

jetty and other parts of the

structure in the coastal

marine area for the purpose

of providing access to, from,

and along the foreshore of the

coastal marine area.

Justice Potter in the High Court

found no error of law in the

Environment Court’s decision and

leave was granted to the Humes to

appeal to the Court of Appeal.  The

High Court decision was the subject

of a case note (“Coastal Occupation -

Watch This Space”) in issue 3, vol 1X,

November 2001 pg25 of this journal.  

Decision of the Court of
Appeal

The Court of Appeal

considered the issues strictly

in terms of the statutory

provisions of the RMA relating to

coastal permits, the CMA, and

public access.  In contrast to the

decision of the High Court, the

Court of Appeal did not enter into

an examination of the impact of the

sustainable management objects of

the RMA on common law private

property rights.  The judgment of

the Court, made up of Tipping,

McGrath and Glazebrook JJ, was

Gerard van Bohemen and Karla Hill, Buddle Findlay

Case Notes cont’d
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delivered by Tipping J.  The analysis

centred on first, the nature of the

coastal permit granted under s12

RMA, and second, the statutory

scheme of the RMA in relation to the

coastal marine area and public

access.  

Nature of coastal permits
under s12

The case also raised the issue

of the relationship between

sub-sections (1) and (2) of

s12 RMA, and whether the Humes

should have obtained a permit

under s12(2) as well as a permit

under s12(1).  The terms of the

Humes’ coastal permit provided for

the placement of the jetty on and

over the foreshore and the sea bed

pursuant to ss12(1)(b) and (c).

There was no express reference in

the permit to occupation of the CMA

under s12(2).  

The Court noted that the definition

of occupy involves the concepts of a

lease or licence, and thus questions

of tenure – in this case, occupation

of the Crown-owned CMA.  Section

12(1), on the other hand, restricts

use of the CMA, and applies where

permission is required for specific

activities in the CMA such as

construction work.  Counsel for the

appellants argued that the Humes’

permit impliedly or inherently

included a right to occupation.  In

strict terms, the Court noted that the

Humes required permits under both

sub-sections to cover both the

construction of the jetty and the

ongoing physical occupation of the

CMA by the jetty.  The Court did not

finally determine whether a permit

granted under sub-section (1) could

give rise to an implication of a

permit under sub-section (2).  In

any case, the case proceeded on the

basis that the terms of both sub-

sections were relevant in

determining the nature and extent of

the Humes’ coastal permit.  

Public access and the
coastal marine area

The Court next considered

three sections of the RMA as

relevant in determining

Parliament’s approach to public

access to and along the CMA: s6(d),

s122(5) and s108(2) RMA.  The

starting point is s6(d) which the

Court said was a reminder that the

maintenance and enhancement of

public access to and along the

coastal marine area is a matter of

national importance.  The Court

considered that s6 was helpful in

construing the Act and

“endeavouring to harmonise any

provisions which do not have an

immediately obvious consistency”

(at 428).  From this point, the

Humes’ assertion that they could

exclude the public from their jetty

appeared, to the Court, inconsistent

with a matter identified as of

national importance for resource

management purposes – promoting

the sustainable management of

natural and physical resources.  

When is exclusion of
public access authorised?

Section 122(5) RMA raised the

more complex statutory

interpretation issue of the

relationship between paragraphs (a)

and (b) of s122(5).  Section 122(1)

provides that in general resource

consents are not to be regarded as

real or personal property, and

s122(5) specifically deals with the

nature of a coastal permit:

Except to the extent – 

a. That the coastal permit

expressly provides

otherwise; and

b. That is reasonably

necessary to achieve the

purpose of the coastal

permit,—

no coastal permit shall be regarded

as —

c. An authority for the

holder to occupy a coastal

marine area which is land

of the Crown or land vested

in a regional council to the

exclusion of all or any class

of persons; or

d. Conferring on the holder

the same rights in relation

to the use and occupation of

the area against those

persons as if he or she were

a tenant or licensee of the

land.

The Court held that “prima facie a

coastal permit gives its holder a

species of occupancy right or tenure

which does not permit the holder to

exclude the public from lawful use

and occupation of the coastal marine

area” (at 428).  The question was

whether paragraph (b) merely

qualified paragraph (a) or whether it

was an independent exception.  The

Court concluded that the word

“and” in paragraph (a) was intended

to be read disjunctively rather than

conjunctively, meaning that the

paragraphs create independent

exceptions to the general rule that

coastal permits do not constitute an

authority to occupy the CMA, or

confer the same rights as those of a

tenant or licensee of land.  

The result is that, even if a coastal

permit does not expressly provide
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otherwise, some restriction on

public access (that is, some right of

the permit holder to exclude others)

may arise where that is reasonably

necessary to achieve the purpose of

the coastal permit.  That is, there are

now two ways in which a coastal

permit may give rights of exclusion

of others from use and occupancy.

The Court found that s122(5)

stands for the principle that, unless

expressly or impliedly provided

otherwise in the permit, the public

is not excluded from that part of the

coastal marine area in or upon

which a permitted structure is to be

found; nor is the public use of the

structure excluded, unless and to

the extent expressly stated or unless

such exclusion arises by necessary

and reasonable implication.  The

default position is that public use

and access are permitted.  This is

supported by s108(2) which

specifies that a condition may be

imposed on a coastal permit

“detailing the extent of exclusion of

other parties”.  

The “reasonableness” arm of

paragraph (b) avoids any difficulties

if general public access rights were

asserted to other types of structure

within the CMA, including marine

farms and moorings.  For example,

the holder of a coastal permit for a

marine farm may be able to exclude

the public on the grounds that it is

reasonably necessary for health and

safety and operational reasons, even

if the coastal permit does not

expressly allow for exclusion.

However, it is apparent from the

decision that the presumption of

public access to the CMA that is

reflected in s6(d) will be given

significant weight in any argument

that public access is excluded by

inference under paragraph (b) of

s122.  The clear signal from

Parliament, in the Court’s view, is

that the starting point is no

exclusion.

Conclusion

The Court noted that the

activity of construction of a

jetty must by necessary

implication exclude others to the

necessary extent.  However, using

the jetty does not do so “except to a

very limited spatial and temporal

extent” (at 431).  On this basis, the

Environment Court and the High

Court rightly held that the public

were entitled to use the Humes’ jetty

for access purposes.  Overall the

Court was not troubled by the

interrelationship of common law

rights of private property and the

rights of public access to which the

RMA gives precedence.  The Court

concludes that (at 431):

The legislation is designed on

the basis that public and

private access will

reasonably and peacefully

co-exist.  The price which the

Humes’ are required by the

Act to pay for the right to

construct and use their jetty

is that it be available for

public use on the basis

described.

Comment

The case affirms the

significance placed on rights

of public access to and use

of the coast under the RMA.  It is

now clear that in general applicants

who wish to construct private

structures in the CMA from which

the general public is excluded will

need to be upfront about this in

applications for coastal permits.

However, the Court of Appeal

decision has clarified the position

established by the Environment

Court and the High Court with its

interpretation of s122(5).  In some

cases exclusive occupation may be

reasonably necessary for the

intended purpose of the permit.

For some structures it may be

obvious that exclusivity is intended

– or reasonably necessary – for

example, given that it is difficult to

know when the holder of a mooring

permit will want to access the

mooring, and only one boat can

moor at a time, the mooring will

need to be kept clear at all times in

order to avoid unreasonably

impeding the owner’s access.  In

The holder of a

coastal permit

for a marine

farm may be able

to exclude the

public on the

grounds that it is

reasonably

necessary for

health and safety

and operational

reasons.
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other cases, the reasonableness or

otherwise of excluding the public

may not be as clear cut.  

The case is also a reminder 

for consent authorities that

consent is required for occupation

of the CMA by structures as well

as for the initial construction

activity. It remains an open

question as to whether consent to

occupy the CMA may be 

implied from the terms of a 

permit granted under s12(1). In 

any case, even if the permit is 

silent public access to and use of

the structure for the purpose of

gaining access to, from, and along

the CMA will not be excluded

unless the permit provides

otherwise or the type of structure

or activity makes exclusion

reasonably necessary.  

Note

The Humes later applied for recall of the unsealed judgment of the Court of Appeal (Hume v Auckland Regional

Council, CA 262/01, 4 September 2002) on the basis that the decision qualified the declaration made in the

lower courts without modifying the terms of the declaration. The Court declined to recall its judgment noting

that declarations should not be read in isolation from the judgments in question.  
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