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Different kinds of argument for applying property law to resource 
consents

 � Professor Barry Barton, University of Waikato

Introduction

Two recent Court of Appeal cases present an opportunity for 
making progress in unravelling some of the puzzles about 
the extent to which the holder of a Resource Management 
Act resource consent, such as a water permit, holds property 
rights. These problems are not unique to the RMA or to 

New Zealand, and everywhere they involve a difficult 
interweaving of private law and public law. There is no 
generally accepted body of law for ascertaining whether the 
attributes of property ownership attach to permits granted 
under statutes: B Barton, “Property Rights Created under 
Statute in Common Law Legal Systems” in A McHarg and 
others (eds) Property and the Law in Energy and Natural 
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Resources (Oxford University Press, Oxford, 2010)  
80–99. But a useful distinction can be drawn between 
two different purposes to which property arguments 
can be put, and it provides a basis on which to  
reconcile two recent cases, Hampton v Canterbury 
Regional Council (Environment Canterbury) [2015] 
NZCA 509, and Greenshell New Zealand Ltd (in rec) 
v Kennedy Bay Mussel Co (NZ) Ltd [2015] NZCA 374, 
[2016] 2 NZLR 44.

Hampton v Canterbury Regional Council

Hampton v Canterbury Regional Council concerned a 
water permit obtained by Simon Hampton in 2005 
for irrigation. In his assessment of effects on the 
environment, he explained that he needed water 
for his land and for the adjoining farm of his cousin 
Robert. However, the two cousins disputed the basis 
on which that water could be used on Robert’s land. 
Robert faced the problem of not being able simply to 
apply for more water because the aquifer water was 
soon fully allocated. In the time that he was grappling 
with this problem, Simon was making efforts to 
transfer the permit or some of the water to another 
person, at another place. These efforts resulted 
in legal action, primarily Hampton v Hampton, HC 
Christchurch CIV-2008-409-2394, 9 March 2009, and 
Hampton v Hampton [2010] NZEnvC 9. 

The present proceedings concerned a solution to 
Robert’s problem that was originally suggested by 
the Environment Court, and then accepted by the 
regional council. It took the form of a permit, granted 
to Robert in 2011, to take water to the extent that 
Simon’s right to use water to irrigate Robert’s land 
was not being exercised. Simon attacked this deft 
solution by seeking judicial review. The substance 
of his complaint was that the permit interfered with 
his water permit rights, because if Robert got water 
under it, then he could not take or transfer so much 
(at [67]). Simon argued that it was a derogation from 
his grant. He was unsuccessful with this argument 
in the High Court. The Court of Appeal affirmed the 
High Court decision and found against Simon: it was 
inconsistent of him first to apply to irrigate his and 
Robert’s land and then to ask for a variation so it 
could be applied to his and a different owner’s land. 
It was conceptually wrong for Simon to say that 
Robert’s 2011 consent took away rights from him, or 
to say that he had a right to transfer his permit or get 
its terms modified. Simon could not say that the grant 
of Robert’s consent affected him, or that it defeated 
any right he had legitimately arising under the Act. 
That he could not charge Robert for water was not 
an issue of resource management significance or 
concern (see [77], [80], and [110]).

Simon relied on Aoraki Water Trust v Meridian Energy 
Ltd [2005] 2 NZLR 268 (HC), and in particular its use 
of property law and the principle of non-derogation 
from a grant, but the Court held that he could not 
succeed. Robert’s consent was not a derogation from 
Simon’s consent because Simon’s water could only be 
used to irrigate Robert’s land. This was enough to 
distinguish the case from Aoraki, but the Court went 
on to describe Aoraki’s analogy with profits à prendre 
and its reliance on non-derogation as “problematic”. 
The Court rightly observed that RMA water permits 
do not create rights to property; rather, they give 
rights to carry out activity under the Act. The Crown 
does not have property in natural water, even though 
rights to water are vested in it. Aoraki could not say 
that the water permit allowed the holder to remove 
property. The Court equally disapproved of Aoraki’s 
reliance on the principle of non-derogation from a 
grant as a principle common to all relationships that 
confer a right in property. 

Quite properly the Court of Appeal drew attention 
to s 122 of the RMA and its declaration that rights 
under resource consents are neither real nor 
personal property. Aoraki had hardly considered 
s 122 at all. The Court of Appeal emphasised that 
the section excludes what the law might otherwise 
imply, namely liberty of use, the right to exclude 
others, the power to alienate, and the immunity from 
expropriation. Certainly, the Act goes on to confer 
property-like rights (transfer and grant of a charge), 
and to require the consent to be treated as property 
for certain specific purposes (on death, company 
liquidation, and the like). But the legislature’s 
purpose was plainly “to allow a holder only those 
incidents of property that the Act itself confers, 
and then subject to the Act’s conditions” ( at [105]). 
The grant of these incidents of property recognised 
the advantages of private ordering. Transferability 
might have its benefits, but Parliament did not try 
to create a world in which consents can be freely 
traded independently of the site for which they were 
granted. Transferability is to be evaluated against 
the public law criteria of the Act, not in protection of 
the economic interests of the consent holder. 

Aoraki’s venture into property law has therefore 
been brought to an end. Neither Aoraki nor Southern 
Alps Air Ltd v Queenstown Lakes District Council 
[2008] NZRMA 47 (HC) should be followed as to 
non-derogation. The correct path of analysis is 
to stick more closely to the statute. The Court of 
Appeal points out (at [108]) that in Aoraki there 
was sufficient authority in the statutory regime 
and the principles set out in Fleetwing Farms Ltd v 
Marlborough District Council [1997] 3 NZLR 257 (CA) 
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to reject the proposition that there was nothing to 
prevent the issue of further consents. One can put it 
in administrative law terms, that the avoidance of 
erosion of other resource consents was a relevant 
and necessary consideration, and in statutory 
interpretation terms, that Parliament did not intend 
a consent authority to undermine existing consents. 

While it is true that Aoraki did not necessarily reach 
the wrong result, one remembers that property law 
was right at its centre. When I wrote on Aoraki in 
2009, I criticised it for error in confusing property 
as rights over a thing with the thing itself (the water 
in the lake), in misstating the vesting of rights to 
water by the Water and Soil Conservation Act 1967, 
and in declaring that the principle of non-derogation 
governs all relationships (Barry Barton “The Nature 
of Resource Consents: Statutory Permits or Property 
Rights” paper presented to New Zealand Law Society 
Environmental Law: National Issues Intensive 
Conference, July 2009, 51; I disclose that the Court of 
Appeal mentioned this article). The Court corrected 
these errors. 

More generally, the Court of Appeal in Hampton 
pulls our focus back onto the legislation and what 
Parliament intended, in s 122 in particular. It made 
sure that regional councils are not hampered by 
restrictions that cannot be found in the Act. We must 
ascertain the meaning of legislation from its words 
and purpose. This does not always require strict 
literalism, as a case like Armstrong v Public Trust 
[2007] 2 NZLR 859 (HC) demonstrates; but it does 
mean that we should not disregard s 122 as Aoraki 
did, and as some commentary in the field tends to 
do. Careful legal analysis and accurate statutory 
interpretation are essential. 

Two categories of issue

Looking at the cases, one sees two quite different 
kinds of purpose in resorting to property law. The 
first is to ascertain the rights under a resource 
consent, usually, in an effort to expand those rights. 
Often the expansion is at the cost of other resource 
users, and invariably it attempts to constrain the 
discretion of the public agency – the regional council 
– to manage the resource and the environment 
generally. It therefore affects decisions about 
environmental management. In that, it is very 
likely to depart from the intentions of the Act and 
to produce legally indefensible results. Hampton 
v Canterbury Regional Council here is an example. 
Another example, in commentary, is that tradeability 
and transferability of consents can be enhanced by 
reference to property rights. The Land and Water 

Forum has been calling for improvements here since 
2010, but there is nothing on the subject (or on s 122) in 
the Resource Legislation Amendment Bill introduced 
on 26 November 2015. However, we cannot introduce 
trading simply by talking up property rights, as the 
Court in Hampton noted. Until the law is changed the 
courts are bound by s 136. 

The second purpose for using property law concepts 
is to resolve competing claims to a resource consent. 
In my respectful opinion, the Court of Appeal in 
Hampton was right to refer (at [106]) to the advantages 
of private ordering. These advantages lie in bringing 
about the resolution of disputes inter partes. It is 
natural to turn to property law to resolve such 
questions; it has its own rational internal coherence 
that allows a court to do justice between parties. 
The disputes of this kind that parties bring usually 
have no environmental management dimension to 
them. The RMA usually gives no guidance to their 
resolution. But the courts must still resolve them. 

Armstrong v Public Trust is a clear example. A father 
and son were recorded as holders of a coastal permit 
for a whitebait stand; the father died; the Public Trust 
maintained that his estate was entitled to a one-half 
share in the permit; but the Court held that the son 
was the sole holder by reason of a joint tenancy right 
of survivorship. There was no reason to think that 
Parliament in s 122 meant that the common law of 
joint tenancies should not apply. That seems quite 
reasonable; if Parliament did not provide for this 
matter, the Court still had to decide the dispute, and 
it had to find a basis in legal principle to do so. There 
was no issue of sustainable management of natural 
and physical resources at all. A case like this shows 
that private law has a place, even if it stretches s 122.

Also in this second category are cases where vendors 
are slow to convey water rights, such as Ferguson 
v Canterbury Regional Council EnvC Christchurch, 
C101/08, 5 September 2008. More purely proprietary 
are the cases where there is no lis or bond of contract 
or trust between the plaintiff and defendant, such as 
Main Farm Ltd (in rec) v Otago Regional Council HC 
Dunedin CIV-2010-412-385, 21 November 2011, noted 
by Vanessa Hamm and Bridget Bailey “Resource 
consent – Property in all but name’ RMJ (April 2014) 
at 17. The High Court found that a party held the legal 
title to a water right on trust and ordered him to 
transfer it to the person entitled. But the point was 
scarcely argued, and not too much should be made of 
the one decision.

A more significant case of competing claims to a 
resource consent is Greenshell New Zealand Ltd (in 
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rec) v Kennedy Bay Mussel Co (NZ) Ltd [2015] NZCA 374, 
noted by Vanessa Hamm and Bridget Bailey “Nature 
of a Resource Consent –the debate continues” RMJ 
(November 2015), at 31. In brief, it concerned the 
availability of relief against the forfeiture of a lease 
and a sub-licence of a coastal permit. Relief, which is 
always discretionary, was refused mainly because 
it would treat the fact of a company receivership as 
inconsequential and would do nothing to remedy 
the breach that it represented (at [74]). But the Court 
also decided that the case concerned proprietary or 
possessory interests, making the doctrine of relief 
against forfeiture available. Its key finding was that 
the coastal permits involved possessory interests 
and granted the holder limited rights to occupy the 
coastal marine area, and that coastal possessory 
rights were transferred by the lease and sub-licence 
to Greenshell (at [52] and [55]). It relied on Armstrong 
v Public Trust and Aoraki Water Trust. 

Reconciling Hampton and Greenshell 

Hampton v Canterbury Regional Council, also decided 
by the Court of Appeal, eleven weeks later, did not 
mention the favourable reference to Aoraki Water 
Trust in Greenshell New Zealand Ltd. Only Miller 
J was common to the two divisions of the Court. 
(He dissented in Greenshell but not on this aspect.) 
Greenshell has been given leave to appeal to the 
Supreme Court: [2015] NZSC 180. How can the two 
cases be read together? 

One point of distinction is that Greenshell concerned 
coastal permits with their specific occupancy 
and possessory features (notwithstanding the 
declaration in the Marine and Coastal Area (Takutai 
Moana) Act 2011 that no one owns the common 
marine and coastal area). In Hampton and other 
water permit cases, it is less easy to find proprietary 
characteristics. We have noted that an argument that 
a water permit is a kind of profit à prendre runs into 
the conceptual problem that the water is not actually 
owned by the Crown. 

More effective as a point of distinction, in my view, 
reconciling the two cases, is that they involve the two 
different purposes of using property law described 
above. Hampton v Canterbury Regional Council was an 
effort to expand the plaintiff’s rights, by arguing that 
they were a form of property from which the grantor 
could not derogate, putting constraints on the 
regional council. It was therefore a line of argument 
from property that would affect the sustainable 
management of natural and physical resources under 
the legislation. In contrast, Greenshell New Zealand 
Ltd (in rec) v Kennedy Bay Mussel Co (NZ) Ltd did not 
raise questions about the grant or withholding of 
resource consents, or sustainable management by the 
regional council. Its question was whether company 
receivers could obtain reinstatement of a lease and 
sub-licence of a resource consent. It concerned doing 
justice between parties in a dispute which the Act 
was not intended to resolve, and it had no effect on 
the work of public agencies in administering the Act. 

The point of distinction is therefore that property 
law concepts may legitimately be relied on where 
the issue is one of resolution of competing claims to 
a resource consent, but not where the issue is one of 
ascertaining or delimiting the extent of rights under 
a resource consent. Under this distinction, both 
Hampton v Canterbury Regional Council and Greenshell 
New Zealand Ltd (in rec) v Kennedy Bay Mussel Co (NZ) 
Ltd are correctly decided. This distinction between 
different kinds of property argument will not resolve 
all questions about the nature of resource consents, 
but it may prove helpful in addressing a number of 
them.

Afterword
The Supreme Court has refused leave to appeal from the Court of 
Appeal’s decision in Hampton: Hampton v Canterbury Regional 
Council [2016] NZSC 50. The Court did not think that a matter of 
general importance was raised by debate about criticisms of the 
Aoraki judgment, as the decision itself was not disputed. Further, 
the present case did not directly engage the Fleetwing principle 
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Editorial
 � Professor Jacinta Ruru, University of Otago, Co-Director Nga Pae o te Maramatanga New Zealand’s Māori 

Centre of Research Excellence, RMLA General Editor

Welcome to the first Resource Management Journal 
issue of 2016.  

What a summer we’ve had!  We’ve had months of 
warm sunshine and swimming in the sea – yes, even 
here in Otepoti/Dunedin!  Media headlines have been 
busy recording hottest days.  For example, the Otago 
Daily Times noted “Dunedin sizzles in record heat”.  
Yes, Dunedin had not “seen a December day this hot 
since records began over 50 years ago, soaring to a 
high of 34.6degC” (ODT, 21 December 2015).  

While basking in the sun, never far from our minds 
now is the correlated growing climate change.  On 
the international stage, the massively significant 
United Nations Climate Change Conference (COP 21) 
took place in early December 2015 in Paris, France.  
Representatives from 195 countries negotiated the 
Paris Climate Agreement, a global agreement to reduce 
global greenhouse emissions. This month, on 22nd 
April 2016, the agreement opens for signature.  Not 
without coincidence, this day is Earth Day.  Professor 
Ralph Sims from Massey University has written an 
excellent article about the Agreement as an invited 
Thought Leader on the Pure Advantage website 
(http://pureadvantage.org/news/2016/02/11/the-
paris-climate-agreement-implications-for-new-
zealand-businesses/).  With permission from Pure 
Advantage, we have republished Sims’ article here in 
this April issue.

The end of last year also saw the publication of the 
briefing paper for the incoming Minister for Climate 
Change Issues, Hon Paula Bennett (December 2015, 
http://www.mfe.govt.nz/sites/default/files/media/
About/mid-term-briefing-to-the-incoming-minister-
for-climate-change-issues_0.pdf).

This is an important paper with an executive 
summary that recognises the causes of climate 
change and the risks to New Zealand from increased 
frequency of extreme events such as flooding and 
droughts: “Some large export sectors of our economy, 
including our primary industries, are especially 
vulnerable to the effects of climate change”. 

Still with December 2015 and climate change, it is 
worth noting New Zealand’s second biennial report 
under the United Nations Framework Convention 
on Climate Change (http://www.mfe.govt.nz/
publications/climate-change/nz-second-biennial-

report-under-unfccc).  This useful report from the 
Ministry for the Environment accounts for the New 
Zealand’s first commitment period to the Kyoto 
Protocol, the latest information and targets for 
reducing emissions and projections of greenhouse 
gas emissions and removals.

In this issue of the Resource Management Journal we 
have in addition to Professor Sims’ article on the 
Paris Climate Agreement, an article by Rachel Ward 
that reflects on rising sea levels as a consequence 
of climate change.  Ward’s article acknowledges the 
Parliamentary Commissioner for the Environment’s 
report entitled Preparing New Zealand for rising 
seas: Certainty and Uncertainty (November 2015) and 
reflects on the fine line that local authorities are 
required to now tread to prepare for future sea-level 
rise. 

Water quality, like climate change, poses risks for 
New Zealand too. Ministers Hon Nick Smith and 
Nathan Guy stated in a press release in February that 
“New Zealand has an abundance of freshwater but 
changes are needed to better manage water quality 
and improve efficiency of use” (https://www.
beehive.govt.nz/release/next-steps-freshwater). 
The press release was in relation to the launching 
of the Ministry for the Environment’s Next steps 
for fresh water: Consultation document.  The call for 
submissions closed this month.  Also, in March, the 
Ministry for the Environment published its Draft 
Guide to communicating and managing uncertainty 
when implementing the National Policy Statement 
for Freshwater Management 2014: (http://www.
mfe.govt.nz/publications/fresh-water/draft-guide-
communicating-and-managing-uncertainty-when-
implementing) so that feedback can be sent to the 
Ministry before the document is finalised.

As you will see, our opening article by Professor 
Barry Barton, and the following article by Nicky 
McIndoe, reflect on recent Court of Appeal cases 
within the context of the Resource Management Act, 
water and property rights. 

On a more broader resource management 
platform, there continues a busy momentum of 
new government initiatives and policy documents.  
Of importance, is the proposed new Marine 
Protected Areas Act (http://www.mfe.govt.nz/
publications/marine/new-marine-protected-areas-
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act-consultation-document). This consultation 
document sets out the Government’s proposal for a 
new approach to marine protection in New Zealand.  
Submissions closed in March, but one to note is the 
Parliamentary Commissioner for the Environment’s 
submission that is available on its website (http://
www.pce.parliament.nz/our-work/news-insights/
let-s-not-waste-another-chance-to-protect-our-
oceans-says-environment-commissioner).

We hope you enjoy this April issue of the Resource 
Management Journal.  We thank all of our wonderful 
contributors who have supported this issue of the 
Journal.  In addition to the articles on climate change 
and water, James Gardner-Hopkins and Simon 
Pilkinton discuss the Exclusive Economic Zone 
and Continental Shelf (Environmental Effects) Act 
2012.  Sarah Ongley provides a valuable close look 
at section 6 of the RMA and arising cases.  Eloise 

Lonnberg-Shaw provides an excellent insight into 
the Resource Legislation Amendment Bill providing 
an overview of some of the 675 submission received.

Along with the summaries of some recent cases (by 
Bronwyn Carruthers, Michael Doesburg and Simon 
Pilkinton) and book review (by Rachel Brooking), 
we have included part of the transcript of the very 
special sitting of the Environment Court to mark the 
retirement of Associate Professor Ken Palmer.   

If you would like to write an article for the Resource 
Management Journal we would love to hear from you. 
Copy deadline for the August issue is 15th July 2016.  
Also I will take this opportunity to do a plug for the 
annual RMLA conference, this time to be held in the 
outstanding place of Nelson, 22nd – 24th September.  
Book flights and accommodation now!

Resource Management Law Association of New Zealand Inc
Te Kahui Ture Taiao
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The Court of Appeal decision in Hampton v Canterbury 
Regional Council (Environment Canterbury) [2015] 
NZCA 509 has once again brought the nature and 
effect of resource consents (particularly water 
permits) to the forefront. This decision considered 
the extent to which a second resource consent 
can derogate from the grant of an earlier consent 
authorising the same activity. 

The decision in Hampton followed the recent decision 
of Greenshell New Zealand Ltd (in rec) v Kennedy Bay 
Mussel Company (NZ) Ltd [2015] NZCA 374, [2016] 2 
NZLR 44 (discussed in an earlier article by Vanessa 
Hamm and Bridget Bailey “Nature of a resource 
consent – the debate continues” RMJ (November 
2015)). The Court in Greenshell held that coastal 
permits involved possessory rights, but did not 
consider it necessary to decide whether a resource 
consent can be properly characterised as conferring 
property rights on the holder. In contrast, the Court 
of Appeal in Hampton made clear statements as to the 
nature of a resource consent in respect of property 
rights – so has the Court of Appeal finally turned off 
the tap on this debate? 

Facts and issues

Here, the Court of Appeal dismissed an appeal by 
Simon Hampton against a decision of the High Court. 
The High Court had refused to overturn the decision 
of Canterbury Regional Council (ECan) to grant a 
water permit to Simon’s cousin, Robert Hampton. 

Simon and Robert occupy adjoining farms in 
Canterbury. As a result of a series of resource consent 
applications, Simon obtained a water permit allowing 
him to take water to irrigate both his and Robert’s 
land. The intention was that agreement would be 
reached as to the terms on which water could be 
taken and used by Robert on his land. However, as it 
transpired, the cousins could not agree. 

Because water in the area was already over-allocated, 
Robert was unable to simply obtain his own consent 
to take additional water. As a result, ECan adopted an 
innovative solution – it granted Robert a right to take 
water to the extent that Simon’s right to use water to 
irrigate Robert’s land was not being exercised. 

Simon appealed to the Court of Appeal asserting 
that he suffered a loss as a consequence of the 

permit granted to Robert and that ECan should 
have considered the significant economic impact on 
Simon when granting the permit to Robert. Simon 
alleged that granting the permit to Robert interfered 
with his property rights, specifically his ability to 
sell his water right to a third party, amounting to an 
interference with and derogation of grant from his 
water permit. 

In its decision, the Court drew attention to a 
condition placed on Simon’s water permit (with 
Simon’s agreement) that limited the use of water on 
Robert’s land. This condition was designed to assure 
ECan that a portion of the water would only be used 
to irrigate Robert’s land. The Court held that having 
proceeded with an application relating to both his 
own and Robert’s land, it was inconsistent for Simon 
to now argue his consent should be varied so it can 
instead be applied to his land and that of a third 
party (at [77]). 

The Court went on to find that the granting of consent 
to Simon did not give him a “right” to transfer such 
a permit – consent to do so would be required 
under both ss 136(2)(b) and 127(1) of the Resource 
Management Act 1991 (RMA) (at [80]). There is no 
guarantee those consents would be forthcoming. 
On this basis, the Court considered it unrealistic 
to suggest Simon had a legitimate expectation that 
he would be able to transfer the permit as such an 
expectation would run contrary to the condition on 
the consent. Further, upholding Simon’s claim would 
require ECan to reconsider Robert’s consent (at [87]). 

The Court also rejected Simon’s assertion that 
the granting of consent to Robert amounted to a 
derogation from grant because Simon’s consent 
could only be used to irrigate Robert’s land. It is only 
if (contrary to s 122(1) of the RMA) Simon’s consent 
is treated as conferring a property right that there 
is any argument that the grant of a new consent to 
Robert has caused detriment (at [89]). 

In making its decision, the Court considered the 
earlier decision of Aoraki Water Trust v Meridian 
Energy Ltd [2005] 2 NZLR 268 (HC) in which that 
Court applied the doctrine of non-derogation 
from grant under the RMA for the first time. The 
High Court in Aoraki held that water permits were 
analogous to a licence coupled with a right to use the 
resource, similar to a profit a prendre. 

Nature of a resource consent – the next instalment
 � Nicky McIndoe, Partner, and Anna Cameron, Solicitor, Kensington Swan Lawyers 
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The Court of Appeal distinguished Aoraki on the 
facts, but clearly noted its disagreement with the 
High Court’s conclusion that the grant of a water 
permit creates a right to property. In particular, 
the Court of Appeal considered the analogy drawn 
by the High Court in Aoraki to profits a prendre and 
its reliance on non-derogation from grant to be 
problematic. Further, the Court held that a resource 
consent (in this case a water permit) does not create 
a right to property. Rather, once a consent is granted, 
it simply amounts to a right to carry out the activity 
under the RMA. In this case, the right to take and 
use water (at [99]). 

The Court went on to draw attention to s 122(1) of 
the RMA which provides that a resource consent is 
neither real nor personal property. By making this 
declaration, the RMA excludes what the law might 
otherwise imply, namely the unqualified liberty 
of using a consent as the holder wishes, the right 
to exclude others, the power of alienation and the 
right to immunity from expropriation. While the 
RMA does confer certain property-like rights (for 
example, the right to transfer a consent to other 
persons in certain circumstances), it does so only to 
the extent the RMA itself confers, and then subject 
to the conditions of the RMA (at [105]). 

Commentary

The Court’s statements provide clear guidance as 
to the nature and effect of resource consents. This 
decision represents a move away from the more 
expansive view previously taken by the courts 
to the nature and interest created by a resource 
consent, particularly in relation to the application 

of non-derogation of grant to applications for water 
permits. 

The Court’s decision is perhaps unsurprising given 
the express statement in the RMA that resource 
consents are neither real nor personal property. 
Consistent with this, the Government’s position (as 
outlined in Ministry for the Environment Next steps 
for freshwater: Consultation document (Wellington, 
2016)) is that water in its natural state is not 
something that can be owned as property. Rather, 
the Crown manages water on behalf of all New 
Zealanders under the RMA (s 30(1)(e)). 

The decision could be seen as evidence of judicial 
unease about the application of market forces and 
property rights to the allocation of water. Councils 
cannot rely on market forces and property rights 
to ensure new water takes and uses do not result 
in over-allocation and adverse effects. The Court of 
Appeal has reminded us that these activities are to 
be regulated through regional planning documents.

However, the Government is not yet ready to give 
up on use of market mechanisms. It’s recent policy 
consultation document (Next steps for freshwater 
(cited above)) includes a proposal investigating 
measures to better enable transfers between users 
so water can move to higher valued uses (at 24). We 
expect the issue of water and property rights to 
remain contentious for some time yet.

Afterword
At the time of writing this article we understood that leave had been 
sought to appeal this case.  The Supreme Court has now refused 
leave to appeal. 

A rising tide of local government responsibility to prepare 
for the effects of sea level rise

 � Rachel Ward, Solicitor, Brookfields Lawyers

Introduction

In the wake of a recent report from the Parliamentary 
Commissioner for the Environment on preparing for 
the impacts of sea level rise, this article reflects on 
New Zealand’s legal regime and the responsibilities 
placed on local authorities.  The article comments 
on the fine line that local authorities are required 
to tread in order to adequately prepare for future 
risks of sea level rise while balancing uncertainties 

about the rate and degree of projected rise, 
and its potentially large fiscal and economic  
implications. 

Background

Climate change is causing an acceleration in long 
term trends of sea level rise.  Globally, seas have 
risen an average of around 20 cm since the beginning 
of the 20th Century.  New Zealand seas have so far 
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risen in line with this global average, but may rise a 
little faster in the future.  Sea level rise within the 
century is already “locked in” – so to speak – from 
the emissions of historical greenhouse gases, but the 
action taken to reduce greenhouse gas emissions 
today will affect the level of sea rise the world sees at 
the end of the century and beyond.

A report from the Parliamentary Commissioner for 
the Environment (PCE) Preparing New Zealand for 
rising seas: Certainty and Uncertainty (November 
2015) (the report) describes the three main impacts 
of sea level rise – coastal flooding, coastal erosion 
and coastal groundwater – and then assesses the 
risks to New Zealand cities and towns.    

The report discusses the vulnerabilities of New 
Zealand’s four largest cities to sea level rise and also 
highlights Napier, Whakatāne, Tauranga, Motueka 
and Nelson as being particularly vulnerable (having 
more than a thousand homes lying less than 150cm 
above the spring high tide mark).  The PCE also 
published a set of Regional Land Elevation Maps 
showing those areas that are both low lying and 
close to the coast as being the most vulnerable.  

Legislative regime

New Zealand’s response to managing the risks of sea 
level rise sits within various pieces of legislation and 
policy documents at central and local government 
levels.  Central government sets the direction of New 
Zealand’s response, and local government is tasked 
with preparing for and managing the local risks of 
sea level change because each part of the country is 
affected differently. 

Section 7 of the Resource Management Act 1991 
requires local authorities to have particular regard 
to the effects of climate change when exercising 
functions and powers under that Act.  The Resource 
Legislation Amendment Bill (which passed its first 
reading in December 2015) proposes a number of 
amendments to better manage significant risks from 
natural hazards (including coastal erosion).  The 
Bill adds the management of significant risks from 
natural hazards to the list of matters of national 
importance under s 6.

Section 44A of the Local Government Official 
Information and Meetings Act 1987 (LGOIMA) 
requires Councils to include information 
identifying special features or characteristics, 
including potential erosion, that is known to 
the territorial authority in land information  
memorandums (LIMs).

The New Zealand Coastal Policy Statement 2010 
requires a precautionary approach to be adopted to 
the use and management of coastal resources that 
are potentially vulnerable to effects from climate 
change, so that avoidable social and economic loss 
and harm to communities does not occur.  Paragraph 
24 relates to the identification of coastal hazards and 
requires hazard risks to be assessed over at least 100 
years. 

Finally, the Ministry for the Environment in 2008 
published guidance for Local Government titled 
Coastal hazards and climate change: A guidance 
manual for local government in New Zealand. An 
updated version of this guidance is due to be released 
in the second half of 2016. 

Case law

Kapiti

Some will recall the case of Weir v Kapiti Coast District 
Council [2013] NZHC 3522 in which local land owners 
challenged the Council for including information on 
predicted 50 and 100 year shorelines on the LIMs of 
1,800 coastal properties.  The principal argument 
of the land owners’ case was that the LGOIMA 
required only information known by the Council 
with a reasonable degree of certainty to be disclosed.  
The High Court found that the Council was legally 
required to disclose the risk of sea level rise on LIMs.  
In relation to the question of what probability of risks 
were required to be disclosed, the High Court agreed 
with the Council that information on “potential” 
erosion was the correct test – not “provable” erosion 
and certainly not “inevitable” erosion.   

The High Court found, however, that the way in 
which information was added to the LIMs of the 
Kapiti properties was misleading.  The “stark 
simplicity” of 50 and 100 year coastlines drawn 
on maps, combined with “dense written material” 
explaining what the lines really meant and their 
associated uncertainties, was inadequate.  The 
Council appointed an independent scientific panel to 
review the methodology used in the assessment and 
decided the hazard zones would no longer appear on 
LIM reports.  

Weir was referred to in Henry v Auckland Council 
[2014] NZHC 435 , a negligence case in which Ellis 
J agreed that s 44A(2)(a) required a Council to 
disclose relevant special features or characteristics 
of the land and, within the parameters of what is 
actually known by the Council, be accurate and not 
misleading.  Ellis J went on to say that provided the 
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disclosure meets these basic standards the Council 
need not include all the information about the 
property that is in the Council’s possession, and it 
has a wide discretion as to how the information is 
disclosed (see [87]–[90]).

Christchurch

In July 2015, following publication of a Coastal 
Hazard Assessment Report that the Christchurch 
City Council commissioned as part of the review of 
the district plan, the Council placed information on 
coastal hazard risks on the LIMs of nearly 18,000 
properties.  Provisions on coastal erosion and coastal 
inundation management areas, taking into account 
the impact of 50 and 100 years of climate change 
and sea level rise, were included in the Proposed 
Christchurch Replacement District Plan.  A change 
to the Government Order in Council governing the 
district plan review then directed the removal of the 
coastal hazard mapping and associated provisions.  

The Council have said that despite this direction 
through the Order in Council the contents of the 
Coastal Hazard Assessment Report remains and 
will continue to inform Council processes, including 
processing building consent applications and 
providing information on coastal hazards on LIMs of 
affected properties.  A group of residents have stated 
they will challenge this decision, aiming to have the 
details of flood and erosion risk removed from their 
property information.  The Council announced in 
December 2015 that it will have the Coastal Hazard 
Assessment Report peer reviewed.

Auckland

The notified Proposed Auckland Unitary Plan 
(PAUP) applies a risk-based approach that is both 
precautionary and seeks an overall reduction of risk 
to greenfield development and sea level rise.  The 
notified PAUP contains a policy to “avoid subdivision 
and development in greenfield areas on land affected 
by coastal inundation, taking account of projected 
[rise in] sea level by 2 metres over 100 years” 
(Policy 15, C.5.12 Natural Hazards, as notified on 30 
September 2013).

Following interim guidance from the Independent 
Hearings Panel, and in response to public 
submissions, Auckland Council now proposes to 
refine the policy, which now references “a longer 
term rise in sea level” (with no reference to the time 
period or a quantified rise in sea level) (Closing 

Remarks on Behalf of Auckland Council, Topic 022 
Natural Hazards and Flooding and Topic 026 General, 
21 August 2015). This approach would leave greater 
scope to the Environment Court to interpret the plan 
and resolve any disputes.

The version of the PAUP now proposed by the 
Auckland Council includes reference to 1 and 2 metres 
of sea level rise in background to the provisions. 
The version the Council now supports states “a 
sea-level rise of 1 metre by 2120 should be used in 
an assessment of coastal-hazard risks covering a 
timeframe of at least 100 years” and acknowledges 
that “sea levels will continue rising in the longer 
term, and with plausible projections of 2 metres 
or more possible (depending on the abatement of 
global greenhouse gas emissions and polar ice-sheet 
response) rise further.”

Coastal Storm Inundation maps showing the 1 per 
cent annual exceedance probability event including 
1 and 2 metres of sea level rise remain available for 
viewing in the notified PAUP viewer and on the PAUP 
website in a non-statutory GIS viewer.

Comment

Local authorities have a tightrope to walk when it 
comes to effectively managing the risks of sea level 
rise and associated coastal hazards.  On the one 
hand, councils have a legislative obligation to take 
a precautionary approach to coastal planning and 
must inform future land owners of information 
regarding their property.  On the other hand there is 
the challenge of scientific uncertainty in predicting 
time scales and effects of sea level rise, and the 
uneasiness in crystallising a loss (of decreased 
property values) while such uncertainties exist.

The PCE in her report emphasises that there is 
no immediate urgency to adapt to sea level rise 
(unlike the urgency associated with mitigating 
climate change).  She recommends that a considered, 
strategic approach be taken by both central and local 
government in order to avoid costly ad hoc responses 
to events. 

The PCE also recommends that sea level rise be 
incorporated into a proposed National Policy 
Statement on Natural Hazards.  This area of policy 
making is shaping up to be highly litigious, even in 
its short history, and it is clear that greater central 
government direction would be valuable. 
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Introduction

The recent RMJ article Testing the waters: Trans-
Tasman Resources and Chatham Rock Phosphate 
decisions (August 2015) explored a number of the 
issues arising from the decline of the applications 
by Trans-Tasman Resources Ltd (TTR) and 
Chatham Rock Phosphate Ltd (CRP) for marine 
consent for seabed mining activities under the 
Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 (EEZ Act).  

That article discussed the industry’s concerns, 
voiced in particular by Straterra, that the decline 
of these applications had shown the EEZ Act to be 
flawed and that it had failed to enable responsible 
seabed mining activities.  Neither TTR nor CRP 
pursued appeals against the decisions to decline 
their applications (while TTR filed an appeal, it was 
later discontinued before being heard).  While the 
decisions not to pursue appeals may have been the 
right ones for the companies involved (and it appears 
as if at least TTR is going to re-apply), it leaves the 
wider industry to lament the fact that they still have 
no appellate authority to clarify the critical legal 
tests under the EEZ Act.  

The industry had expressed hope for legislative 
intervention in the next phase Resource Management 
Act 1991 (RMA) reforms to amend or clarify 
matters for applicants, submitters, and ultimately 
the decision-makers under the EEZ Act.  The 
Government’s Resource Legislation Amendment Bill 
(RM Reform Bill) includes proposed amendments to 
the EEZ Act, which focus on better aligning the EEZ 
Act with the RMA.  From the industry’s perspective, 
these reforms, while helpful in many respects 
(mostly process), do not address the substantive 
concerns with the key tests at issue as highlighted in 
the TTR and CRP applications.  

The need for reform

The provisions of most concern in the TTR and CRP 
applications have been:

(a) the approach to uncertainty in assessing 
adverse effects (and the statutory application 
of the precautionary approach) under s 61(1) 

and (2) of the EEZ Act; 

(b) the role of adaptive management under s 
61(3) of the EEZ Act in resolving uncertainty 
surrounding adverse effects; and

(c) the extent to which the economic benefits 
of seabed mining activities are relevant to 
determining marine consent applications under  
s 59(2)(f) of the EEZ Act.  

Perhaps the most difficult issues for decision-
makers under the EEZ Act to date have revolved 
around the inherent uncertainties associated with 
proposed seabed mining activities.  As discussed in 
the previous article, the Environmental Protection 
Authority (EPA) has particularly struggled with 
the direction under s 61(3) to consider whether an 
adaptive management regime would allow it to grant 
consent to a proposed activity, where the level of 
uncertainty about the effects of the activity is such 
that the EPA would otherwise be minded to favour 
caution and decline consent.  

In determining CRP’s application, for example, the 
EPA decided that adaptive management would not 
resolve its concerns because the effects of allowing 
the proposed seabed mining activity to proceed 
under an adaptive management regime were too 
uncertain, without considerable pre-mining research 
and model validation being undertaken prior to 
“trial” mining under an adaptive management 
regime.  Straterra, with some justification, described 
the EPA’s decision as resulting in a classic “catch 22” 
situation – a lack of certainty around the adverse 
effects of the proposal meaning that CRP’s consent 
application was declined, since trial mining (adaptive 
management) was considered unacceptable because 
of that uncertainty (Straterra Position paper: 
Enabling Responsible Seabed Mining (March 2015)).  

It is not unusual for issues like those described above 
(and in more detail in the previous article) to arise 
in respect of new legislative regimes governing the 
use and management of natural resources.  What 
is unusual, and is certainly unhelpful, in respect 
of the EEZ Act, is that the superior Courts have not 
yet been called upon to provide guidance as to how 
decision-makers can resolve the tensions inherent 

A missed opportunity? The proposed changes to 
the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012

 � James Gardner-Hopkins, Barrister, and Simon Pilkinton, Senior Solicitor, Russell McVeagh
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in the EEZ Act’s marine consent provisions.  In the 
early days of the RMA, many issues of approach and 
interpretation were tested through the Environment 
Court and beyond.  Recognising the importance of  
providing early precedent, where it was clear 
that there was a significant legal question to be 
considered, the High Court would often sit with a 
“full bench” (see for example, Aranui Estates Ltd v 
Christchurch City Council [1995] NZRMA 145 Fraser 
and Holland JJ; and; Batchelor v Tauranga District 
Council (No 2) [1993] 2 NZLR 84 Barker, Blanchard 
and Henry JJ).  

The alternative to clarifying matters through 
the judicial system is to clarify matters through 
legislative amendment.  

No major reform proposed

The stated aim of the proposed changes to the 
EEZ Act is to make the current regime work more 
effectively and ensure that it meets the statutory 
purpose of the EEZ Act in s 10, which is to “promote 
the sustainable management of the natural resources 
of the exclusive economic zone”.  

Arguably, it would have been consistent with that 
aim to seek to resolve the issues that had arisen in 
the TTR and CRP cases.  However, while they may 
go some way to assisting the consideration of future 
applications, the proposed reforms are more limited 
and centre more around process changes to more 
closely align the EEZ Act with RMA concepts.  We 
discuss the more significant of the proposed reforms 
below.

Enabling the Minister for the Environment to issue 
EEZ policy statements

EEZ policy statements will state objectives and 
policies to support decision-making on applications 
for marine consents.  A policy statement can apply to 
all or part of the EEZ and Continental Shelf.  

It is anticipated that EEZ policy statements will 
provide some much needed additional guidance to 
applicants, submitters, and the decision-makers 
under the EEZ Act.  The EEZ policy statements are 
likely to carry significant weight in consideration of 
any marine consent application; much like the New 
Zealand Coastal Policy Statement carries significant 
weight in the consideration of resource consent 
applications, particularly following the New Zealand 
King Salmon case (Environmental Defence Society Inc 
v New Zealand King Salmon Co Ltd [2014] 1 NZLR 593 
(SC)).  

Given this, the process proposed for the development 
of EEZ policy statements is a concern.  The RM 
Reform Bill affords the Minister a wide discretion 
regarding the development process for EEZ policy 
statements.  Interested parties are able to provide 
comments to the Minister in developing EEZ policy 
statements; however, this alone does not guarantee 
effective participation by affected parties.  In 
particular, there is no requirement for a hearing to 
be held on any comments made to the Minister on 
a proposed EEZ policy statement, nor any rights 
of appeal against the Minister’s ultimate decision.  
Given the intended importance of EEZ policy 
statements to future decision-making under the EEZ 
Act, it would be appropriate, in the authors’ view, for 
these procedural safeguards to be included in the 
procedure for development of EEZ policy statements.

Amending the provisions relating to the three kinds 
of marine consents, being general marine consents, 
marine dumping consents, and marine discharge 
consents

This re-structure enables a separate process for 
the determination of marine dumping and marine 
discharge consent applications by the EPA, from 
other marine consent applications under s 20 of the 
EEZ Act, which will now be determined by boards of 
inquiry (we discuss this further below).   

Two new schedules are proposed to be included in the 
EEZ Act so as to effect this re-structure.  Proposed 
new sch 2 provides the process and timeframes for 
the determination by the EPA of publicly notified 
applications for discharges and dumping activities 
(ie activities other than s 20 activities).  Proposed 
new sch 3 sets out the process and timeframes for 
the determination by the board of inquiry of publicly 
notified applications for marine consent under s 20.  
These schedules generally reflect the corresponding 
process and timeframes set out in the RMA for 
determinations by boards of inquiry.  

Amendments to requirements for impact 
assessments under s 39 of the EEZ Act that must 
accompany applications for marine consent

These amendments generally provide clarification 
as to the types of information that is required for an 
impact assessment.  

Previously, s 39(1)(c) required an impact assessment 
to generally identify the effects of the proposed 
activity on the environment and existing interests.  
The proposed reforms remove this general 
requirement and set out more specifically the kinds 
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of effects that must be identified by the applicant in 
their impact assessments.   For example, proposed 
new s 39(1)(f) will specifically require an impact 
assessment to identify the effects of a proposed 
activity on “rare and vulnerable ecosystems and 
habitats of threatened species”.  

These reforms will assist applicants and the EPA 
in ensuring that impact assessments meet the 
statutory requirements and, in theory, should allow 
for more timely processing and determination of 
marine consent applications.  

Enabling the EPA to stop the processing of a marine 
consent application where its costs have not been 
paid by the consent applicant

Section 143 of the EEZ Act requires the EPA to 
recover the direct and indirect costs of processing 
marine consent applications, where those costs 
cannot be met by the money appropriated to the 
EPA by Parliament.  The reforms propose that the 
EPA be given an additional power to suspend, or  
direct a board of inquiry to suspend, the processing 
of a marine consent application where its costs 
invoiced to an applicant are not paid within 20 
working days.  

The use of the EPA’s cost recovery powers have been 
subject to considerable debate, particularly by CRP 
which in the aftermath of its unsuccessful marine 
consent application is now disputing liability for 
the EPA’s processing costs.  Our concern with the 
proposal to extend the EPA’s powers in this regard 
is that it may discourage applicants from otherwise 
legitimately disputing the costs invoiced to them for 
the processing of their application.  A marine consent 
applicant can lodge an objection to an invoice for 
processing costs; however this does not affect the 
EPA’s right to suspend processing their application in 
the meantime.  Given the considerable sums involved 
for applications, we see this proposal as acting as 
a potential disincentive to investing in new seabed 
mining activities, contrary to the stated aim of the 
reforms to make the current regime more efficient 
and effective.

Requiring the Minister for the Environment to 
appoint boards of inquiry to determine publically 
notifiable applications under s 20 of the EEZ Act for 
marine consent

The use of boards of inquiry may assist in consistency 
of decision-making from a process perspective (as 
boards of inquiry, supported by the EPA, are now 
relatively common processes).  It may also help 

consistency in approach to matters such as “adaptive 
management” (which was, for example, considered 
by the board of inquiry in the New Zealand King 
Salmon case).  

The reforms propose that the Minister may, but is 
not required to, appoint as Chairperson of a board 
of inquiry a current, former or retired Environment 
Court judge, or a retired High Court judge to both EEZ 
and RMA boards of inquiry.  At the moment, a RMA 
board of inquiry must be chaired by a current, former 
or retired Environment Court judge or a retired 
High Court judge.  That is a significant safeguard, 
in the authors’ opinion, to the process.  A judge (or 
retired judge) is more likely to better control the 
hearing, and resolve difficult legal questions (with 
the assistance of his or her panel members), than 
someone who does not have that background and 
experience.  

Enabling the EPA to require the owner of an 
offshore installation to prepare a decommissioning 
plan, and to require that owner to apply for marine 
consent for every discretionary activity that is 
proposed as part of the decommissioning plan

This proposal is intended to address the perceived 
“gap” in the EEZ Act relating to the decommissioning 
of offshore installations once they reach the end of 
their productive life.  

There are currently four existing offshore petroleum 
fields in New Zealand’s EEZ.  This proposal may 
therefore be useful in ensuring some consistency 
as between the decommissioning of the existing 
installations in those fields, as they near the end of 
their productive life in the future.    

However, owners of offshore installations, who are 
likely best placed to determine decommissioning 
requirements, will be required to engage with 
the EPA regarding their future obligations for 
decommissioning.  This has the potential to result in 
conflicting positions, as between those owners and 
the EPA, as to the extent of decommissioning works 
required and the costs of those works.   

A missed opportunity?  

As far as they go (with the notable exception of the 
expansion of the EPA’s cost recovery powers), the 
proposed reforms to the EEZ Act are likely to assist 
in promoting greater certainty for applicants and 
consistency in decision-making.  Nevertheless, it is 
clear the industry’s repeated calls for much more 
substantive reform have largely gone unanswered 
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by the Government in its current suite of reform 
proposals.  

The Regulatory Impact Statement prepared for the 
proposed amendments recommends that a more 
fundamental review of the EEZ Act be progressed 
“over a longer timeframe once there is more certainty 
about the scale and frequency of particular issues”.  In 
our view, a more fundamental review should already 
have been undertaken and resulting substantive 
reforms proposed.  There is already sufficient 
certainty as to the issues arising with the application 
of the EEZ Act’s decision-making principles.  It is also 
clear that these issues will not be resolved without 
Government intervention, unless the High Court is 
afforded the opportunity to consider the operation 
of the EEZ Act’s key provisions.  That is unlikely to 
happen soon, and, even if there is a case taken, it 
could be further appealed or only turn on one or two 
issues (so will not resolve other uncertainties).    

In our view, an opportunity has therefore been 
missed by the Government, through the current 
RM Reform Bill process, to provide some much 
needed direction as to how decision-makers should 
determine future marine consent applications for 
seabed mining activities.  Until the issues with the 

current decision-making process are resolved, either 
by the Government or the superior Courts, we see it 
as unlikely that applications for new seabed mining 
activities (ie new proposals beyond those already 
suggested by TTR and CRP) will be made under the 
EEZ Act.

Concluding thoughts

In our view, it is clear the proposed reforms will 
not resolve the uncertainty as to the application of 
the EEZ Act’s key legal tests.  Instead, the onus will 
remain on the Government to promote a second 
round of more substantive reforms, or at the very 
least provide some level of national direction on 
key matters through the new proposed EEZ policy 
statement process.  

In the absence of either of those materialising, the 
industry is likely to remain wary of making fresh 
marine consent applications for seabed mining 
activities.  The clear costs and risks associated with 
seeking marine consent for seabed mining activities 
under the current regime are likely to dissuade the 
industry from making fresh applications, despite 
the obvious potential for seabed mining activities in 
New Zealand’s EEZ. 

Omitting the ‘outstanding’ – natural landscapes and SNAs
 � Sarah Ongley, Barrister and Peter Anderson, General Counsel, Royal Forest and Bird Protection Society of 

NZ Inc

Sections 6(a), (b) and (c) of the Resource Management 
Act 1991 (Act or RMA) require, as a matter of national 
importance, decision-makers to recognise and 
provide for the protection or the preservation of 
parts of the environment. The Supreme Court in 
Environmental Defence Society Inc v New Zealand King 
Salmon Company Ltd [2014] NZSC 38, [2014] 1 NZLR 
593 said that “[s]ections 6(a) and (b) are intended to 
make it clear that those implementing the RMA must 
take steps to implement that protective element of 
sustainable management” (at [148]). 

Recent caselaw considers the situation where a 
plan omits to protect areas under ss 6(b) and (c).  As 
readers will be aware, s 6(b) refers to “outstanding 
natural features and landscapes” and s 6(c) refers 
to “areas of significant indigenous vegetation and 
significant habitats of indigenous fauna” (the latter 

often referred to as “significant natural areas” or 
SNAs). The caselaw considers whether an omission 
in identification and protection of such areas can be 
remedied through the use of s 293 or, in the case of 
an operative plan, through the enforcement order 
provisions of the Act (s 314).

Royal Forest and Bird Protection Society of New 
Zealand Inc v New Plymouth District Council 

Royal Forest and Bird Protection Society of New 
Zealand Inc v New Plymouth District Council [2015] 
NZEnvC 219 dealt with the need to “protect” SNAs, in 
that case in a district plan.  (The function for making 
rules to control the use of land for biodiversity 
purposes can also be delegated to a regional council: 
Property Rights in New Zealand Inc v Manawatu-
Wanganui Regional Council [2012] NZHC 1272).  
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The background to the case involved a Consent 
Order and Memorandum of Understanding (MOU) 
resolving appeals on the New Plymouth District 
Plan, signed in 2005.  The Consent Order required the 
District Plan to include a protective rule controlling 
the disturbance of indigenous vegetation in SNAs.  It 
also modified the criteria for identifying SNAs.  The 
MOU provided a timeframe for the identification and 
inclusion in the District Plan of further SNAs.  The 
process was to be undertaken within two years, by 
16 May 2007. 

Over a number of years consultants for the District 
Council had identified somewhere between 326 – 361 
SNAs under the revised significance criteria in the 
District Plan.   At the time of the hearing, despite the 
timelines agreed, the District Council had still not 
added these SNAs to its District Plan.

Royal Forest and Bird Protection Society of NZ Inc 
(RFBPS) applied for declarations and enforcement 
orders requesting that the SNAs be identified and 
protected in both the Operative District Plan and 
in the full review of that District Plan.  The New 
Plymouth District Council had commenced its 
district plan review at the time of the hearing, and 
said it was intending to notify its Proposed Plan in 
October 2017.

RFBPS made an interlocutory application seeking to 
strike out parts of the cases of both New Plymouth 
District Council and Federated Farmers of NZ Inc 
that opposed the applications.  The interlocutory 
application was made on the grounds of abuse of 
process and estoppel, based on the fact that those 
parties had entered into a MOU.  Although there is 
authority on the use of the Court’s strike-out powers 
where a party reneges on a settlement agreement, 
the Court provided a strong indication that it did 
not wish to hear those arguments as a preliminary 
matter and they were ultimately dealt with as part of 
the merits of the proceedings overall.

RFBPS provided evidence on the essential adequacy 
of the SNA identification process.  As RFBPS was 
the only party to call an ecologist, this evidence 
was uncontroverted.  The ecologist, Ms F Maseyk 
(The Catalyst Group), gave evidence that the 
criteria against which SNA’s had been identified 
was essentially robust, as was the “desktop” 
methodology that had been used for identification.  
The Court accepted this and said that (at [48]):

… applying the criteria contained in [the District Plan], 
there are probably somewhere between 326 – 361 SNAs 
in the Council’s District which are not identified … and 

accordingly are not subject to the rules which protect 
those SNAs from inappropriate development.”  (Emphasis 
added)

(The following cases also discuss and accept the 
use of desk-top methodologies for identification of s 
6(c) areas: Friends of Shearer Swamp Inc v West Coast 
Regional Council [2010] NZEnvC 345 (first interim 
decision); Friends of Shearer Swamp Inc v West Coast 
Regional Council [2012] NZRMA 45, (2011) 16 ELRNZ 
530 (HC decision), Friends of Shearer Swamp Inc v 
West Coast Regional Council [2012] NZEnvC 6 (second 
interim decision); Friends of Shearer Swamp Inc v 
West Coast Regional Council [2012] NZEnvC 53 (third 
interim decision); Friends of Shearer Swamp Inc v 
West Coast Regional Council [2012] NZEnvC 162 (final 
decision); Day v Manawatu-Whanganui Regional 
Council [2012] NZEnvC 182: Part 3 – “Indigenous 
Biological Diversity”).

The Court recorded its understanding that these 
SNAs occupied an area of approximately 21,900 
hectares.

The Court considered whether non-regulatory 
methods alone would be sufficient to provide for 
protection of the SNAs.  In relation to non-regulatory 
methods the Court said that a district council was 
not necessarily obliged to achieve the protection 
sought by incorporating rules in its District Plan, and 
(at [68]):

“We accept that the Council might conceivably meet 
its duty under ss 6(c) and 31(1)(b)(iii) by means of such 
other methods …”.

In the circumstances, however, it was found that 
the non-regulatory methods relied on by the New 
Plymouth District Council were insufficient to 
provide for protection.  Although the District Council 
stated that it provided a palette of methods other 
than rules, it became apparent that Council had 
only put in place some of these other methods.  The 
primary method relied upon was support for the 
covenant programme under the Queen Elizabeth 
the Second National Trust Act 1977.  It was found 
that only about 5 per cent of the SNAs were subject 
to QEII covenants or undergoing that process.  This 
meant that it would take 10 years at the current rate 
for the QEII covenanting process to cover all the SNA 
areas (it should also be noted that entering into a 
QEII covenant is voluntary so that full coverage may 
never be achieved).

The Court turned to the question of whether loss 
of indigenous vegetation had actually occurred.  
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Based again on “desk-top” analysis, and expressed 
as a percentage across the District, the extent of 
change in indigenous vegetation to an “exotic-based” 
classification was minor.  However the evidence was 
that the loss of such vegetation had been in the areas 
most vulnerable to loss.  

The District Council’s claim that attitudes towards 
clearance of indigenous vegetation had changed 
ignored the possibility that there might be those who 
act contrary to the general attitude and (at [88]): 

“must also be considered in the context that at least 
in some parts of the District small losses of habitat 
can have a disproportionate effect and that failure to 
protect what is left risks ultimate extinction of some 
habitats.”

Following these findings, the Court made 
declarations that the omission of the SNAs from the 
District Plan inter alia:

• contravened the New Plymouth District Council’s 
duty to protect areas of significant indigenous 
vegetation and significant habitats of indigenous 
fauna pursuant to s 6(c) RMA; and

• failed to give effect to relevant provisions of the 
New Zealand Coastal Policy Statement and the 
Taranaki Regional Policy Statement.

Having made these findings, the Court considered 
the question whether it should make an order 
requiring the Council to do something necessary for 
it to ensure compliance with the Act. This part of the 
decision raises the recourse available to parties in 
circumstances where an operative district plan does 
not comply with the Act.

A similar issue had come before the Court in 
Federated Farmers of NZ (Inc) Mackenzie Branch v 
Mackenzie District Council [2014] NZHC 2616, but in 
relation to a proposed district plan.  

Federated Farmers of NZ (Inc) Mackenzie Branch v 
Mackenzie District Council

In the Mackenzie case, a plan change identified 
the Mackenzie Basin as an outstanding natural 
landscape under s 6(b), but had failed to address 
the “greening” of the landscape through irrigation 
and conversion to pasture.  Thus the “greening” 
issue was outside the scope of the plan change.  The 
Environment Court invoked s 293, directing the 
Council to prepare changes to address the issue, and 
indicating the specific changes the Council was to 

make.  Federated Farmers of NZ appealed.  That case 
considered the tension between:

(a) The absurdity of allowing a district plan to stand 
undisturbed when it did not achieve the purpose 
of the Act (in that case the failure to address the 
matter of national importance in s 6(b)); and

(2) The principle that the planning process was 
subject to a regimented regime not amenable to 
the whim of the Environment Court.  

The High Court put the issue as follows (at [134]–
[135]):

“So, the ultimate purpose of district plans is to achieve 
the purpose of the RMA, as set out above.  As a matter 
of logic, if a district plan is not achieving the purpose of 
its existence, then it would be absurd to let that plan (or 
plan change) stand undisturbed by the limited planning 
role explicitly conferred upon the Environment Court.  
However, I also accept that the plan change regime 
created by the RMA is such that it was originally 
envisaged that substantive decisions relating to 
planning documents are to be subject to the regimented 
processes constituted by the RMA, not amenable to 
alteration at the whim of the Environment Court for the 
present time sitting.  

A purposive analysis does little to narrow the ambit 
of the prima facie broad powers conferred on the 
Environment Court on appeal, or to resolve the apparent 
tension between these two principles which might be 
seen to be in conflict.”

The High Court considered that it would not be 
appropriate to find that the Court did not have 
jurisdiction to redress a failure to comply with 
a mandatory obligation and where there was a 
“condition precedent to validity of a plan change” at 
issue (at [149]).  Once the Mackenzie Basin had been 
identified as an outstanding natural landscape, the 
Environment Court was required by the mandatory 
direction in s 6 to recognise and provide for its 
protection.  The High Court considered that the 
Environment Court in such circumstances (at [153]):

• could direct the Council to prepare changes;

• may have gone too far in drafting specific changes; 
and

• was ill-equipped to undertake a s 32 evaluation of 
the proposed changes given their extent.

It was found that:
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• the specific changes proposed by the 
Environment Court should assume the position of 
recommendations;

• a new s 32 report was required; and

• public consultation on the changes was required.

In the proceedings as referred back, the Environment 
Court said that it had in any case intended to make 
it clear that it was for the Council to settle its final 
wording – the original order made had been intended 
to constitute guidance only: Federated Farmers of NZ 
(Inc) Mackenzie Branch v Mackenzie District Council 
[2014] NZEnvC 246 at [23].

So, although the s 293 process can be utilised in the 
circumstances where an element of protection (in 
that case for outstanding landscapes) is omitted from 
a proposed plan, it can only be utilised in a limited 
way.  It must not be used in a way that infringes upon 
the Schedule 1 process or the functions of the local 
authority.

Did the Environment Court have jurisdiction to grant 
the enforcement orders in the New Plymouth case?

Section 293 of the Act is entitled “Environment Court 
may order change to proposed policy statements and 
plans” (emphasis added).  Although there was some 
discussion in Royal Forest and Bird Protection Society 
of New Zealand Inc v New Plymouth District Council 
about the possible use of s 293, as the Court was not 
considering a proposed plan, an argument on the use 
of s 293 was not pursued.  Therefore the Court was 
solely considering the use of the provisions in s 314 to 
correct the deficiency. The Environment Court found 
it did not have jurisdiction to make the enforcement 
orders sought, stating (at [120]):

“Ultimately the Court’s functions in the plan change 
process arise under the appeal processes available 
under RMA and the provisions of s 293 rather than at 
the front end of the process.” (Emphasis in original)

In making this finding, the Court was clearly 
influenced by the need for an evaluation under s 32 of 
the Act, stating (at [120]):

“Although it is reasonable to expect that in undertaking 
its evaluation the Council would have regard to any 
findings which we might make in these proceedings, 
we do not consider that it is possible for us to fetter the 
Council’s considerations in doing so.  The evaluation to 
be made under s 32 and the form of any plan change 
which emerges from that evaluation is a matter which 

is within the functions of the Council and not one which 
is open to the Court to direct or usurp.” (Emphasis added)

As stated, enforcement orders were also sought 
in relation to the full review of the New Plymouth 
District Plan (reviews of a district plan’s provisions 
must be commenced if they have not been the subject 
of a proposed plan in the previous 10 years: s 79). . 

The Court said in relation to the enforcement order 
relating to the review of the District Plan (at [122]):

“We consider that our enforcement powers under 
s 314(1)(b)(i) would extend to ordering a Council to 
undertake a review pursuant to s 79 if it had failed 
to do so, but we do not consider that it is open to us to 
prescribe the form of that review.  Again we consider 
that the Court’s power to address issues arising out of 
a review arise under the appeal processes in Schedule 
1 in respect of any changes to the District Plan which 
the Council decides to make or not to make.”  (Emphasis 
added)

The Court also said that, even if it had jurisdiction to 
make the orders sought, it would not have exercised 
its jurisdiction to do so.  In that respect the Court 
was influenced by the fact that the review process 
was already underway and a plan change process 
concurrent with the review would impose on the 
Council “significant costs and complications.” 

There is no indication that the decision on the 
jurisdictional issue would have differed had the 
proceedings been brought earlier and not around 
the time of the commencement of a full district plan 
review.   A lack of jurisdiction to grant enforcement 
orders to correct an operative district plan in these 
circumstances could mean that failure to comply 
with the Act persists for many years.

In other cases that have come before the Environment 
Court, such matters have been resolved with the co-
operation of the local authority.  In Environmental 
Defence Society v Kaipara District Council [2010] 
NZEnvC 284 declarations were sought regarding 
a failure to include a chapter in the Kaipara 
District Plan for the recognition and protection of 
outstanding natural features and landscapes.  The 
Kaipara District Council resolved that it would make 
a Variation to its District Plan. 

In Kaitiaki Tarawera Inc v Rotorua District Council 
(1998) 4 ELRNZ 181 the provisions in the Rotorua 
District Plan did not protect the landscape and 
indigenous vegetation values of the Tarawera Lakes.  
The Rotorua District Council admitted that further 
work was required and indicated it would aim to 
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notify a Plan Change approximately two years after 
making its District Plan operative.  This was not 
accepted.  The Court adjourned the proceedings 
pending notification of a variation, and leaving that 
responsibility to the Council.   This allowed the Court 
to maintain supervision over the variation process 
(which was to be brought forward from the two 
years initially indicated). 

Opoutere Ratepayers and Residents’ Association v 
Waikato Regional Council [2015] NZEnvC 105 also 
concerned the identification of an area of ecological 
significance that the Court found should not 
await identification in the review of the Waikato 
Regional Coastal Plan because (at [124]): “[t]his 
means that for a period of time there would be a 
potential interregnum where the entire area of 
ecological significance might be potentially at a 
greater risk than it need be, if not from subdivision 
or development, then from use”.  In that case the 
area was included in the relevant schedule to the 
proposed Regional Policy Statement. 

Although the matter of SNAs in New Plymouth is 
now in the hands of that District Council’s plan 
review process, as the Court recorded in its decision 
“[t]he provisions of RMA relating to plan reviews 
are notably brief and deficient of requirements for 
process and time limits” (at [122]).   Given the aim is 
to notify the Proposed District Plan in October 2017, 
there continues to be a not insignificant period of time 
in which large areas of the District (approximately 
21,900 hectares) identified as SNAs are not protected 
through appropriate rules.  The risks involved are 
also consequential given the Court’s acceptance of 
evidence that “… further clearance can equate to 
permanent loss of indigenous cover and the local 
extinction of species.” (at [61]).  

RFBPS did not submit that any plan changes ordered, 
or any direction on the district plan review process, 
would not be subject to a s 32 evaluation and public 
submission processes. Section 32 now requires 
an evaluation of “reasonably practicable options” 
for achieving objectives.  We consider that s 314 
provided scope for an order directing the Council 
to initiate a plan change with guidance that the 
“reasonably practicable options” to be considered 
should not include the option of solely non-
regulatory methods for protecting the SNAs.  The 
circumstances for making such an order included 
evidence on the vulnerability of SNAs in the District 
and the inadequacy of non-regulatory methods to 
protect those areas in the foreseeable future. Such 
an order would, it is suggested, have duly “treaded 
the line” between the need to rectify the plan and the 

requirements of s 32, Schedule 1 and the functions of 
a district council.  That is, such an order would have 
been within the jurisdiction of the Court.  For the 
Operative District Plan at least, the s 32 evaluation 
would have been a limited exercise because 
objectives and policies had already been resolved – 
these contemplated non-regulatory and regulatory 
methods for protection.  (That the settled objectives 
and policies did not require re-evaluation in turn 
raises the question whether RFBPS would have had 
a better chance of success had it made an application 
for a plan change under Part 2 of Schedule 1.)

As the matter stands, although the New Plymouth 
District Council has publicly stated that it accepts 
that both the “carrot” and the “stick” approach are 
required for the protection of SNAs, and the “stick” 
approach is provided for in the District Plan (New 
Plymouth council loses environment court battle over 
areas of bush (Stuff, 18 December 2015), Federated 
Farmers of NZ has said it is confident that “when the 
time comes, it will be able to provide sound expert 
ecological evidence to the Council to demonstrate 
that the purpose of the RMA is being better achieved 
through the voluntary mechanisms that the Council 
currently has in place and those that might be 
developed as part of the review process, than it 
would be achieved through a rules based regime” 
(submissions supporting an application for costs, 20 
January 2016).

Conclusions

The decisions in Federated Farmers of NZ (Inc) 
Mackenzie Branch v Mackenzie District Council 
and Royal Forest and Bird Protection Society of 
New Zealand Inc v New Plymouth District Council 
considered fundamental omissions in district 
plans.  In both cases it was found that the district 
plans failed to recognise and provide for matters of 
national importance under s 6 of the Act. 

The Court’s jurisdiction to grant redress for such 
omissions is clearly greater for proposed plans.  
The New Plymouth District Council decision puts 
in stark relief the problems a party faces when  
attempting to obtain redress for an operative district 
plan.  The Environment Court in that case did not 
consider it could make orders under s 314 that would 
effectively “tread the line” between the need to 
rectify an operative plan and the requirements of s 
32, Schedule 1 and the functions of a district council. 
Even where there is found to be non-compliance by 
a local authority with the requirements of the Act, 
in such a case the provisions of s 314 are not to be 
interpreted solely on their face but according to the 
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Act’s broader scheme.

It is suggested that ultimately there are lessons to 
be learned for the future settlement of appeals on 
planning documents.  In a matter that requires the 
undertaking of further work for the identification 
and protection of s 6(a), (b) or (c) areas, there will 
remain a tension between the time required to 
undertake that work and the need for appeals to 
the Environment Court to be resolved without 
undue delay.  Leaving fundamental issues to a side 

agreement, albeit with specified timeframes, will 
not leave a party in a confident position if a council 
fails to fulfil its side of the bargain.   Including 
the essential elements of a settlement within the 
application for consent order, or requesting the Court 
to adjourn proceedings until the work is undertaken, 
remain the safest options.  

Note: The authors were counsel for Royal Forest and Bird  in the 
Royal Forest and Bird Protection Society of New Zealand Inc v New 
Plymouth District Council case. 

Recent cases

Friends of Houghton Valley Inc v Wellington City Council [2016] NZHC 234
 � Bronwyn Carruthers, Partner, and Michael Doesburg, Solicitor, Russell McVeagh

Background

Friends of Houghton Valley Inc (“FOHVI”) judicially 
reviewed a s 104 decision to grant consent. In 
November 2014, the Wellington City Council 
(“Council”) granted, on a non-notified basis, 
applications for subdivision and land use consents 
by Kaikoura View Ltd (“KVL”) to develop a 14-lot 
subdivision at 215 Houghton Bay Road. In 2015, a 
number of nearby residents formed the FOHVI and 
commenced judicial review proceedings challenging 
the grant of KVL’s consents.

The FOHVI sought judicial review of the substantive 
decision to grant consents, but not the notification 
decision. It argued four grounds:

• The Council erred by failing to have regard to the 
fact that land immediately above the subject site 
was a Scenic B reserve under the Reserves Act 1977 
and failed to weigh the effects on the environment 
in light of the higher value associated with Scenic 
B reserve status.

• The Council erred by failing to consider 
information relating to stormwater effects in 
respect of leachate from a nearby landfill.

• The Council erred by failing to provide adequate 
reasons for its decision.

• The Council erred by failing to address submissions 
made to it by the Friends’ members.

In addition to defending each of the grounds of review, 
the Council and KVL both challenged the FOHVI’s 
standing to seek review of the Council’s decision.

Challenges to standing

The Council challenged the FOHVI’s standing on two 
grounds:

• If the non-notification decision was not flawed 
(and in this case the notification decision was 
unchallenged), then the Friends had no standing 
to challenge the substantive decision.

• Under s 296 of the Resource Management Act 1991 
(“RMA”), judicial review proceedings are barred if 
there is a right to appeal the Council’s decision.

On the first ground, the Council drew the Court’s 
attention to a passage from Quarantine Waste (New 
Zealand) Ltd v Waste Resources Ltd [1994] NZRMA 
529:

It is the first of the decisions which is challenged in 
this Court. If the challenge to the determination under 
s 94(2) is successful, then it follows that the land use 
consent was invalidly granted and so was a nullity. On 
the other hand, Mr Cavanagh, QC accepts that if the 
Court decides that the determination that the matter 
could proceed on a non-notified basis was properly 
made or should not, in the discretion of the Court, now 
be disturbed, Quarantine has no standing to impeach 
the consent itself.
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While the Court accepted that there is no right of 
appeal if a non-notification decision is not impugned, 
it was not willing to accept that non-notification 
meant that an application to review the substantive 
decision was precluded unless there is also a 
challenge to the non-notification decision itself. 

On the second ground, the Court held that the 
objective of s 296 of the RMA is to regulate the 
sequence of proceedings so that appeal rights are 
exhausted before review applications are brought. 
The Court held that s 296 did not preclude an 
application for judicial review where an application 
has not been notified and where a plaintiff has no 
appeal rights.

KVL challenged FOHVI’s standing, arguing that 
because it did not exist at the time the decision was 
made, it could not later acquire a right of action. 
In particular, KVL submitted that members were 
“shadow plaintiffs” who had engaged with the 
Council and KVL throughout the decision-making 
period. KVL submitted that allowing FOHVI to bring 
proceedings would freshly empower those shadow 
plaintiffs to participate, despite having elected not 
to lodge proceedings themselves. 

KVL also challenged an earlier decision in Society 
for the Protection of Auckland City & Waterfront Inc 
v Auckland City Council [2001] NZRMA 209 (HC), in 
which an incorporated society was found to have a 
genuine interest in a decision, despite having been 
formed after that decision.

In the circumstances, the Court was unwilling to 
depart from the earlier approach, holding that it 
would be artificial to decline relief on the basis 
that the so called “shadow plaintiffs” formed an 
incorporated society (albeit after the decision), 
rather than represent their own interests.

Consequently, the Court found that FOHVI had 
standing to seek review of the Council’s decision.

The Court’s finding on the grounds for review

The Court carefully considered each ground of 
review, but was not satisfied that any of the four 
grounds were made out. In particular:

• The Council decision included references to the 
reserve, so the Court was satisfied that regard had 
been given to that issue.

• The stormwater effects had also been considered. 
Although the full picture was not provided in the 
decision, the Court accepted supporting affidavit 
evidence that elaborated on the chronology 
leading to the decision.

• The Council provided sufficient reasons for its 
decision. The Court affirmed that provided the 
main reasons were sufficient, the Council was not 
required to refer to and identify every detail that 
it considered.

• Although communication from FOHVI members 
were not “submissions” as the term is employed 
in the RMA (due to non-notification), the Council 
had considered and addressed the matters 
communicated to it by those members.

Discussion

It is uncommon that judicial review of a non-
notified resource consent would challenge only 
the substantive decision and not the notification 
decision. However, this case provides useful 
clarification that the review of a substantive decision 
is not reliant on a prior or collateral challenge of the 
notification decision itself.

The decision also clarifies that there is no need for an 
incorporated society or body corporate to be formed 
prior to a decision, in order to have a sufficient 
interest to review that decision.

Re Waiheke Marinas Ltd [2016] NZEnvC 18
 � Bronwyn Carruthers, Partner, and Michael Doesburg, Solicitor, Russell McVeagh

Background

Waiheke Marinas Ltd (“WML”) has been ordered 
to pay significant costs for its unsuccessful direct 
referral of applications for resource consents to 
establish a marina at Matiatia Bay, Waiheke Island. 

WML was placed into voluntary liquidation on 6 
January 2016 and its liquidator did not engage in 
issues concerning the claims for costs other than to 
call for proofs of debt to be lodged by 10 February 
2016. The urgent costs decision was issued by the 
Court on 9 February 2016.
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Decision

In its decision, the Court considered the principles 
applying to costs on direct referral, including specific 
provisions relating to costs for direct referrals 
in s 285(5), (7) and (8), and the relevant case law 
(including DFC NZ Ltd v Bielby [1991] 1 NZLR 587 (HC)). 
The Court considered the slightly varied approaches 
taken in earlier costs decisions for direct referrals, 
including Road Metals Co Ltd v Selwyn District Council 
[2013] NZEnvC 94, Re Canterbury Cricket Association 
Inc [2014] NZEnvC 106 and Re Skydive Queenstown Ltd 
[2014] NZEnvC 186, all of which involved awards of 
costs to s 274 parties.

The Court endorsed the observations in Canterbury 
Cricket, where Judge Borthwick noted that a first 
instance hearing before the Environment Court is 
a lengthier process, involving more parties with a 
full range of issues. Such applications do not benefit 
from the narrowing of issues that generally results 
from a two-stage process, and that the difference 
can have costs implications. The Court held that 
the circumstances of each case will determine the 
likelihood of an order and dictate whether there will 
be an increase or reduction from the starting point.

Turning to the claims for costs, the Court accepted 
the submissions from Direction Matiatia Inc 
(“DMI”), including that DMI was bound to prepare 
its case in the manner anticipated by the Court 
(to engage counsel and present expert evidence). 
The Court also accepted DMI’s submissions on the 
“iterative and ill-conceived” manner in which WML 
approached its application, which failed to meet the 
Court’s expectations for the standard expected of 
an applicant on direct referral. Having regard to the 
Bielby factors, the Court ordered that WML pay 50 
per cent of DMI’s costs, an award of $198,848.00.

Also based on Bielby factors, the Court ordered that 
WML pay 50 per cent of other, separately represented, 
submitters’ costs, an award of $10,914.20.

The Court also accepted the submissions from 
Auckland Council, including its reference to the 
earlier decision in Mainpower NZ Ltd v Hurunui 
District Council [2012] NZEnvC 56 on the different 
role of the council in direct referral cases. Having 
regard to the role of a council on a direct referral and 
the interest in ensuring councils participate fully (as 
well as the “lengthy, tortuous and complex” nature of 
WML’s case), the Court ordered that WML pay 100 per 
cent of the Council’s costs, an award of $530,423.96.

Finally, in respect of the Crown’s costs, the Court 
noted that the Registrar had attempted to engage 
with the liquidator to agree an appropriate figure 
for costs, but was unable to gain a response. In 
the circumstances, the Court ordered that WML 
pay 100 per cent of the Crown’s costs, an award of 
$427,404.33. 

Discussion

In total, costs of $1,167,590.49 were awarded against 
WML. While this is the highest award for a direct 
referral to the Environment Court yet, it reflects the 
“lengthy, tortuous and complex” nature of the case. 

This case demonstrates the sheer cost involved 
with direct referral applications, where there is an 
expectation that the Council’s and Crown’s costs 
will be met. In this case, the Court’s costs were close 
to $20,000 per hearing day and the Council was 
awarded higher costs than the Court.

This case also emphasises the care that must be 
taken in preparing a case for direct referral. While 
the length of a hearing is a major factor, failure to 
meet the Court’s expectations of an applicant can 
result in higher than average costs awards being 
granted to submitters.

Although it is not the only factor, potential costs 
should be borne in mind by any applicant considering 
a direct referral.

Wendco (NZ) Ltd v Auckland Council [2015] NZCA 617
 � Bronwyn Carruthers, Partner, and Simon Pilkinton, Senior Solicitor, Russell McVeagh

Introduction 

The Court of Appeal has overturned the decision of 
Peters J in Wendco (NZ) Ltd v Auckland Council [2014] 
NZHC 1481, involving a judicial review application by 
Wendco (NZ) Ltd (“Wendy’s”) against the decision 
by Auckland Council (“Council”) to grant resource 

consent to the Wiri Licensing Trust (“WLT”) for 
a re-development on its commercial site in South 
Auckland on a non-notified basis. The Supreme Court 
has recently granted leave to Auckland Council to 
further appeal the Court of Appeal’s decision. This 
litigation therefore raises some important issues 
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for both resource management practitioners and 
for lawyers more generally, particularly as to how 
New Zealand’s superior courts are to exercise their 
underlying discretion to refuse to grant relief on 
judicial review even where a reviewable error has 
been found. 

Background and High Court decision

The resource consent at issue enabled WLT 
to redevelop its large commercial site, part of 
which Wendy’s leased to operate a drive-through 
restaurant. Wendy’s claimed the altered traffic 
layout and access onto Great South Road authorised 
by the consent would significantly affect its 
operations. Wendy’s therefore claimed the Council 
had erred in determining that limited notification of 
the WLT’s consent application on Wendy’s was not 
required under s 95E of the Resource Management 
Act 1991 (“RMA”).

The High Court was satisfied that the Council had 
adequate information to conclude that the adverse 
effects of WLT’s proposal on Wendy’s would be less 
than minor, and therefore that limited notification 
was not required. Interestingly, in doing so, Peters 
J rejected Wendy’s submissions that it would be 
adversely affected by the construction of WLT’s 
re-development proposal. Peters J found that 
construction effects are “temporary and in the usual 
course are not considered to be an adverse effect for 
the purposes of s 95E” of the RMA. 

Even if the Court had found that the Council erred 
in determining that Wendy’s was not an affected 
person requiring limited notification of WLT’s 
application, Peters J would have declined to exercise 
the Court’s discretion to grant relief. This was on 
the basis that Wendy’s had significantly delayed in 
bringing the judicial review proceedings and that 
the effect of quashing the consent on WLT would 
be out of proportion with the effect of the failure in 
process on Wendy’s. 

Court of Appeal decision

The Court of Appeal firstly considered the relevant 
rules governing the assessment of WLT’s consent 
application under the Manukau Section of the 
Operative Auckland District Plan (“plan”). Under rule 
8.10.3 of the plan, WLT’s proposed re-development 
was a restricted discretionary activity because it 
sought to modify the site’s access to a primary road 
(being Great South Road). Under rule 8.12.2.1, the 
Council retained discretion over the internal traffic 
circulation within the WLT site, while rule 8.12.2.3 

meant the Council needed to also consider whether 
the site’s internal traffic circulation would cause 
congestion on the adjoining Great South Road.

The Council argued that it was not required to 
consider the effects of the proposal on Wendy’s 
under the plan. This was because the plan only 
required it to consider the effects of WLT’s proposal 
on Great South Road, being the “primary road” in 
this case for which a modified access from the site 
was being sought. In other words, the effects of 
WLT’s proposal on Wendy’s did not relate to matters 
which the Council had reserved itself the discretion 
to consider under the plan.  

The Court of Appeal noted that s 95E(2)(b) of the 
RMA is a “must disregard” rule requiring consent 
authorities to disregard the adverse effects of a 
proposed activity on the person that “does not relate 
to” a matter for which a rule or standard reserves 
control or restricts discretion. 

However, the Council’s argument, the Court found, 
fell away, once effect is given to the phrase “on 
the person” as it appears in s 95E. Here, effects of 
WLT’s proposal on Wendy’s were a consequence 
of, and therefore related to, the standards for site 
circulation and parking, for which the plan reserved 
discretion to the Council to control. Accordingly, the 
Court of Appeal found the adverse effects of WLT’s 
proposal on the person, being Wendy’s, were related 
to the matters over which the plan reserves the 
Council’s discretion. 

The Council had therefore failed to ask itself the 
relevant question under s 95E(2)(b), which was 
whether the site circulation and parking detail 
might cause an adverse effect on the business of 
Wendy’s. The Council simply did not inquire as to 
whether any person would suffer adverse effects 
as a result of WLT’s proposal, let alone whether 
those effects would be minor or more than minor,  
because the Council determined the only relevant 
effects it was required to consider related to Great 
South Road. The Court of Appeal held that this was 
an error of law, which lead the Council to incorrectly 
conclude that limited notification of WLT’s 
application on Wendy’s was not required under s 
95E(1). 

Similarly, the Court of Appeal found that Peters 
J’s assessment of the “relate to” test under section 
95E(2)(b) was limited and that her conclusion on 
whether the Council needed to notify Wendy’s of 
WLT’s application was tied up in her assessment of 
whether the Council had sufficient information to 
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assess the adverse effects. This meant the High Court 
incorrectly focused on the Council’s assessment of 
the effects of the proposal, rather than the Council’s 
assessment as to whether the proposal’s adverse 
effects on the person (Wendy’s) would be minor or 
more than minor. 

Having found a reviewable error, the Court of Appeal 
emphasised that the default position is to then grant 
relief. There needs to very strong reasons to depart 
from the default position and to decline relief where 
a reviewable error has been found.  This is because 
judicial review as a means of controlling unlawful 
action by public authorities is a critical part of the 
rule of law. In this case, the Court of Appeal was not 
satisfied that there were very strong reasons which 
justified departure from the default position that 
Wendy’s, having established a reviewable error by 
the Council, was now entitled to relief.  

In granting the appeal, the Court set aside that part 
of the consent relating to the access and layout of 
the site, and directed the Council to reconsider the 
application of ss 95B (1) and (2), and ss 95E(1) and (2)
(b) to determine whether Wendy’s was an affected 
person. 

Comment 

The judgment makes it clear that consenting 
authorities must carefully consider the effects 

of a consent application on persons, where those 
effects relate to matters under the relevant planning 
framework that the consent authority retains control 
or discretion over. 

However, the Court of Appeal did not revisit the 
High Court’s finding (nor was it required to), that 
construction effects are not effects that need to be 
considered for the purposes of s 95E. In our view, 
construction effects should not be disregarded in 
undertaking the affected person’s analysis simply 
on the basis that they are “temporary”. Many 
district plans control the effects of construction of 
new activities (construction noise standards are a 
common example). On the Court of Appeal’s analysis, 
where the relevant planning framework reserves the 
consent authority’s control or discretion over the 
effects of construction of a new activity, whether the 
adverse effects of construction will be minor or more 
than minor on the person must be considered by the 
consent authority in terms of its limited notification 
assessments. 

Finally, the judgment can be seen as a reminder to 
the High Court that it should not lightly exercise 
its discretion to decline relief where a reviewable 
error has been found. The Court of Appeal has made 
it clear that it expects the default position, which is 
that relief should be granted where an error has been 
found, should only be departed from where there are 
very strong grounds for doing so. 
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The Paris Climate Agreement – implications for New Zealand 
businesses

 � Professor Ralph Sims, Massey University

After lengthy and at times frustratingly slow and 
lengthy discussions, 196 countries successfully 
negotiated the legally binding Paris Climate 
Agreement that was presented on 12 December 2015 
at the 21st Conference of Parties of the United Nations 
Framework Convention on Climate Change (COP 21, 
UNFCCC). The intensive two week event has been 
well reported as having a successful outcome. Given 
the complexities of the negotiations and the major 
concerns of many developing countries concerning 
financing, equity and the goal for economic 
development, the French deserve full praise for their 
leadership and diplomacy to massage through the 
process to reach this stage.

The next step for the Paris Agreement is for parties 
to sign it, starting in New York on 22 April 2016 
with ratification expected a year or more later. 
The Agreement will come into force when at least 
55 parties, comprising at least 55 per cent of global 
emissions, have ratified.

Given that Prime Minister John Key did not even 
mention “climate change” or the hugely significant 
Paris COP 21 two-week event in his recent “state-of-
the-nation” speech, New Zealand is unlikely to be 
one of the early signatories.

John Key did attend the Leaders’ day at the start 
of COP 21 and also presented a communiqué 
from the Friends of Fossil Fuel Subsidy Reform 
(that New Zealand initiated) to Christiana 
Figueres, Executive Secretary of the UNFCCC 
at a press conference. For this, as well as for the 
inadequacy of our Intended Nationally Determined 
Contribution (INDC – see below), New Zealand 
received the first of the “Fossil of the Day” awards 
from the international youth delegations present. 
New Zealand has been independently reviewed 
to confirm we do have relatively low fossil 
fuel consumption subsidies, but if International 
Energy Agency accounting methods are used 
that include fossil fuel production subsidies (such 
as for oil and gas exploration), then that is a 
different story since fossil fuel subsidies have been 
calculated by WWF to be around NZ$46–80 million 
per year (see for example New report exposes 
Government hypocrisy on fossil fuel subsidies at 
www.wwf.org.nz.

How challenging is the 2oC target?

Based on the latest Intergovernmental Panel on 
Climate Change science assessment, the Agreement 
recognised that the world needs to achieve a zero-
carbon economy before the end of this century, 
but that the 188 INDCs submitted by parties before 
COP 21 are, together, inadequate as an early step 
along this transition pathway. The associated 
national greenhouse gas (GHG) mitigation post-2020 
targets, known as the INDCs, collectively would lead 
to an untenable 2.7–3°C future, rather than restrict 
global warming below the internationally agreed 
2°C above pre-industrial levels (see “Summary for 
Policymakers” Climate Change 2014 – Synthesis Report 
(Intergovernmental Panel on Climate Change, 2014).

Even aiming to restrict the temperature rise to below 
2°C is unacceptable to many, and a debate was won 
by small island states, including those in the South 
Pacific, to incorporate a more stringent 1.5°C target 
into the Agreement. However, this will be a huge 
challenge since IPCC analysis shows only a further 
total CO2 emission of around 500 Gt can be emitted 
to avoid exceeding 1.5°C. This carbon budget is likely 
to be rapidly used up in just the next decade under 
business-as-usual, especially given that many major 
developing countries such as China and India only 
intend to peak their GHG emissions by 2030 at the 
earliest as they continue to develop their economies. 
Achieving the lesser “below 2°C” target also involves 
a carbon budget; the projected rate of using up the 
remaining 1,000 Gt CO2 (Figure 1) under business-as-
usual shows it is likely to be exceeded in around two 
decades.

Figure 1. Of the total budget of 2,900 Gt CO2 of anthropogenic CO2 
emissions able to be emitted into the atmosphere in order to keep 
below the agreed 2°C temperature rise limit, around 1,900 Gt CO2 
has already been released (IPCC, 2013).
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Looking at the scale of the problem in another way, 
from 2000-2014 the global carbon intensity has 
been reduced by 1.3 per cent per year on average, 
which sounds good but is grossly insufficient. This 
decarbonisation rate will have to be increased five-
fold on average for every year until 2100 to avoid 
exceeding the 2°C level.

Before countries, including New Zealand, ratify the 
Paris Agreement, there will be pressure imposed to 
review their mitigation “intentions” from 2020 to 2030, 
and to come up with far more ambitious Nationally 
Determined Contributions (NDCs). These are no longer 
“intentions” since they will need to be based largely 
on domestic mitigation actions. All countries are 
encouraged in the Agreement to declare, communicate 
and maintain their NDC targets, although they are not 
legally binding and without penalty if a party fails to 
meet its target, other than perhaps some loss of their 
international standing and credibility.

Many of the INDCs have conditions imposed, such 
as no action occurring without finance being 
forthcoming, or support for technology transfer, or in 
New Zealand’s case, acceptance of carbon markets and 
forest sinks. The range of INDC emission reductions 
by 2025 and 2030 as calculated by the UNFCCC will 
limit the on-going increase in annual global emissions 
to a level below that forecast based on pledges made 
in 2010 at COP 16 in Cancun, Mexico (Figure 2). This 
analysis reinforced the message that less stringent 
GHG reduction pathways would be possible if peak 
emissions could occur sooner. The total emission 
reductions pledged in the INDCs give annual total 
GHG emissions increasing through to around 2025 to 
2030 before peaking, after which a steeper and more 
rapid decline in GHG emissions will be needed over 
the next few decades if we are to stay below the 2°C.

Figure 2. Based on the submitted INDCs, the projected global 
GHG emission reduction ranges in 2025 and 2030 (yellow 
boxes) have medians lower than the national pledges made at 

COP 16 in Cancun in 2010 (red line), but are still insufficient to 
keep temperature rise below 2°C (shown by the simplified blue 
pathways based on IPCC least-cost scenarios).

Civil society in Paris

A lot was also happening in Paris outside the 
negotiation rooms, with hundreds of meetings 
involving representatives from large and small 
businesses, cities, NGOs, finance companies, banks, 
international organisations and agencies etc. Many 
outlined their climate-based intentions and plans for 
investments in a low-carbon future, often supported 
by celebrities (eg Leonardo diCaprio, Al Gore, Bill 
Gates, Richard Branson). Overall it reminded me of a 
1980s Telethon: “Thank you very much for your kind 
donation”!

There is no doubt a huge momentum is underway 
for the world to transition away from fossil fuel 
combustion (the main contributor to GHG emissions). 
For example, a key statement made jointly by Mark 
Carney, Governor of the Bank of England, and Michael 
Bloomberg, business magnate and former mayor 
of New York City, on the financial risks of climate 
change and the need to divest fossil fuel company 
investments, had many others sitting up and taking 
notice.

So what does the Paris Agreement imply for 
New Zealand?

The 32 page Agreement document consists of a “Draft 
decision” that sets conditions to its adoption, and 29 
Articles of which arts 2 and 4 are most relevant to 
mitigation opportunities for New Zealand.

The following statements, extracted directly from 
the Paris Agreement, are compiled here to illustrate 
the direct impact that the Agreement could have on 
New Zealand’s policies and actions.

• This Agreement aims to strengthen the global 
response to the threat of climate change by holding 
the increase in the global average temperature to 
well below 2°C above pre-industrial levels and to 
pursue efforts to limit the temperature increase 
to 1.5°C above pre-industrial levels, recognising 
that this would significantly reduce the risks and 
impacts of climate change (art 2(1)(a)).

• In order to achieve this long-term temperature 
goal, Parties aim to reach global peaking of GHG 
emissions as soon as possible and to undertake 
rapid reductions thereafter in accordance with 
best available science, so as to achieve a balance 
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between anthropogenic emissions by sources and 
removals by sinks of GHGs in the second half of this 
century, on the basis of equity, and in the context 
of sustainable development and efforts to eradicate 
poverty (art 4(1)).

• Requests those Parties whose INDC contains a time 
frame up to 2030 to communicate or update by 2020 
these contributions and to do so every five years 
(Draft decision -/CP21, 24; art 4(9)).

• Notes with concern that the estimated aggregate 
GHG emission levels in 2025 and 2030 resulting 
from the INDCs do not fall within least-cost 2°C 
scenarios but rather lead to a projected level of 
55 Gt in 2030, and also notes that much greater 
emission reduction efforts will be required than 
those associated with the INDCs in order to hold 
the increase in the global average temperature to 
below 2°C above pre-industrial levels by reducing 
emissions to 40 Gt, or to 1.5°C above pre-industrial 
levels by reducing to a level to be identified (Draft 
decision -/CP21, 17).

• Each Party shall prepare, communicate and 
maintain successive Nationally Determined 
Contributions (NDCs) that it intends to achieve. 
Parties shall pursue domestic mitigation measures, 
with the aim of achieving the objectives of such 
contributions (art 4(2)).

• Invites Parties to communicate by 2020, their mid-
century, long-term, low GHG emission development 
strategies (in accordance with art 4(19)) and 
requests the secretariat to publish on the 
UNFCCC website, the Parties’ low GHG emission 
development strategies as communicated (Draft 
decision -/CP21, 36).

• All Parties should strive to formulate and 
communicate long-term low GHG emission 
development strategies, mindful of art 2 taking 
into account their common but differentiated 
responsibilities and respective capabilities, in the 
light of different national circumstances (art 4(19).

• Decides to convene a facilitative dialogue among 
Parties in 2018 to take stock of the collective efforts 
of Parties in relation to progress towards the long-
term goal in art 4(1) and to inform the preparation 
of NDCs under art 4(8) (Draft decision -/CP21, 20).

• In communicating their NDCs, all Parties shall 
provide the information necessary for clarity, 
transparency and understanding in accordance 
with decision 1/CP.21 and any relevant decisions of 
the Conference of the Parties serving as the meeting 

of the Parties to the Paris Agreement (art 4(8)).

The New Zealand INDC target of 30 per cent below 
2005 national GHG emissions by 2030 (equivalent 
to 11.2 per cent below 1990 levels) has been claimed 
by the government to be more ambitious than the 
previous target of 5 per cent below 1990 levels by 
2020, but since there is an additional decade involved, 
it only requires emission reductions of 1.3 Mt CO2-eq 
per year compared with 3 Mt/yr (Figure 3).

Figure 3. New Zealand’s gross GHG emission levels from 1990 to 
2015 and a comparison of the INDC 2030 target with the earlier 
2020 target and with a more stringent 40 per cent target.

(Note: Historic emissions taken from New Zealand’s 
Climate Change Target – discussion document, Ministry 
for the Environment, 2015).

Over 15,000 submissions were received on the 
government’s INDC consultation process in May/
June 2015. Almost 70 per cent of the 10,900 submitters 
who mentioned the target sought at least 40 per 
cent reduction below 1990 level by 2030 (Fig. 3). 
The government’s 30 per cent INDC target that 
resulted was deemed “inadequate” by independent 
international assessors. In addition, the government 
is contemplating meeting most of this modest target 
by purchasing carbon credits off-shore (Figure 4).

Figure 4. Landcare’s modelling of New Zealand GHG mitigation 
potential by source of cumulative emissions over 2021-2030 pe-
riod as linked with the INDC consultation process.



Resource Management Journal 27

New Zealand’s INDC conditions that are linked 
to carbon trading, forest sinks and agricultural 
emissions remain undecided in the Paris Agreement.

(1) Carbon trading. In art 6 of the Paris Agreement, 
international emission trading options are 
outlined:

“Countries can choose to pursue voluntary 
cooperation in the implementation of their NDCs to 
allow for higher ambition with any activities needing 
to be both transparent and accountable.”

The pricing of carbon comes under Decision 
137 that: “recognizes the role of providing 
incentives for emission reduction activities such 
as domestic policies and carbon pricing”. A new 
sustainable development mechanism similar 
to the Clean Development Mechanism is to be 
established. The role for carbon markets is only 
briefly addressed in the Agreement under the 
term “internationally transferred mitigation 
outcomes”. So it appears carbon trading may 
be permissible although it will probably take 
several years of further deliberations before the 
rules of trading are agreed.

(2) Forest sinks. In relation to New Zealand’s interest 
in land use change and the growth of plantation 
forests to partly offset our CO2 emissions from 
fossil fuels, this was mentioned as “removal 
by sinks of GHGs” (art 4(11)). Recognised 
in the Agreement is “the conservation and 
enhancement, as appropriate, of sinks and 
reservoirs” but this is also subject to a further 
detailed work programme over the next few 
years giving uncertainty over how much we 
might rely on forest sinks to offset our emissions 
in future.

(3) Agricultural emissions. For New Zealand’s 
agricultural sector that produces almost half 
of our total GHGs, the Agreement “recognises 
the fundamental priority of safeguarding food 
security and ending hunger, and the particular 
vulnerabilities of food production systems to the 
adverse impacts of climate change”. However, 
although over 100 countries have included 
mitigation of agricultural GHG emissions in 
their INDCs, no specific statement appears in 
the Agreement and again, an on-going work 
programme will be needed to consider the 
development of appropriate standard guidelines 
and methodologies.

Fossil fuel subsidy reform is not included in the 
Agreement but nevertheless is gaining international 

traction to remove both consumption and production 
subsidies. Interestingly, the G7 countries plus 
Australia invest around forty times more in fossil 
fuel subsidies (~USD80 billion/yr) than their total 
contribution to the Green Climate Fund (GCF) that 
was established in 2009 with the aim for richer 
countries to help support poorer countries meet 
their mitigation and adaptation goals by committing 
USD100 billion per year by 2020. Before Paris, the GCF 
had funded its first projects but had only received 
commitments of around USD10 billion. Therefore, it is 
not surprising that “financing” was a key discussion 
point in the Paris negotiations, especially given that 
many of the INDCs are conditional on support from 
the GCF. Together they will require a cumulative 
investment from 2015 until 2030 of around USD13.5 
trillion to support low carbon technologies, energy 
efficiency and adaptation actions.

Not explicitly covered in the Agreement, although 
discussed at length during the negotiations 
and various side-events, were emissions from 
international aviation and shipping. Steady progress 
has been made by the International Civil Aviation 
Organization and the International Maritime 
Organization. Further work is being undertaken 
which, no doubt, will have impacts for New Zealand 
given our isolation, increasing tourism numbers, and 
high-volume exports.

What might happen next?

France, which holds the COP Presidency until 
the COP 22 in Morocco at the end of this year, is 
actively encouraging countries before they ratify to 
strengthen their NDCs that cover the period 2021-
30. In this regard, the Royal Society of New Zealand 
has established a Climate Change Mitigation Panel to 
assess New Zealand’s GHG mitigation opportunities. 
The latest scientific knowledge on mitigation will 
be reviewed and opportunities identified for New 
Zealand to both reduce emissions whilst benefitting 
from the social and behavioural changes involved. 
The aim of the study is to:

• identify the potential for options available to 
reduce our GHG emissions across all sectors,

• identify the many associated co-benefits such as 
improved health, cost savings, and reduced traffic 
congestion, and

• communicate how businesses, towns, cities and 
households, can best reduce their carbon footprints.

In the Foreword to New Zealand’s Sixth National 
Communication under the UNFCCC (Ministry for 
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the Environment, 2013), Minister Groser stated “The 
emissions reduction opportunities available to other 
nations through conversion to renewables, mass 
public transport and energy efficiency in industry 
have already been done or have far less scope in New 
Zealand”. This is simply untrue on all three points. In 
order to “do our fair share” we should all be aiming 

to reduce our actual GHG emissions where ever 
feasible to do so. The world’s mitigation momentum 
is gaining speed and we don’t want to be left behind.

Article reproduced by kind permission of Pure Advantage 
<pureadvantage.org/news/2016/02/11/the-paris-climate-
agreement-implications-for-new-zealand-businesses>. 

Book Reviews

Environmental Law in New Zealand
 � Reviewed by Rachel Brooking, Senior Associate, Anderson Lloyd

This large green tome – Environmental Law in 
New Zealand, edited by Hon Peter Salmon QC and 
David Grinlinton (Thomson Reuters, 2015) – is a 
traditional text book style resource on all aspects 
of environmental law in Aotearoa. Its focus is not 
restricted to the RMA; there are several chapters 
in the middle of the book on the RMA but they are 
framed by the likes of torts and heritage. The book 
is well structured and the first few chapters give 
an overview of the history and thinking around 
the development of environmental laws. This leads 
on to chapters on common law (with a helpful 
discussion on torts) and administrative law, then 
International law and the Treaty of Waitangi. 
The various environmental institutions are then 
explained before moving into the RMA chapters. 
Climate change, conservation and heritage are all 
covered before the book ends on compliance. Topics 
are easy to locate and explained within the chapter, 
this leads to some repetition but avoids the need to 
flick between chapters too much.

This variety of topics is explained by the Chief Justice 
in her foreword as:

“A text on environmental justice must explain how 
administrative law methods and remedies work. But 
it would be dangerous to pigeon-hole environmental 
law entirely in a “public law” box. Environmental 
law intersects with property law and the private law 
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David Grinlinton
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remedies of nuisance and negligence (which may yet 
be galvanised by the challenges of environmental 
protection). So any comprehensive guide to 
environmental law needs to deal with these topics too.”

Those intersections are well explained by the 13 
expert authors who include both academics and 
practitioners. Their focus is on explaining legislation 
and cases and there are some examples of how the 
various mechanisms work (or not) in practice. Boxes 
that explain case studies or diagrams that illustrate 
processes are not offered. Instead there are 1,038 
pages of explanatory text. And this is helpful for 
practitioners who want a robust overview of a 
myriad of topics. The introductory chapters will 
also be helpful to students who are interested in the 
providence of our environmental laws.

I would find the book more useful if it addressed 
some of the practical application of the laws on 
topical issues. For example, the chapter on heritage 
did not mention the difficulties faced with funding 
earthquake strengthening of old buildings and 
the predicament many owners and councils face 
with heritage protections on the one hand and 
safety concerns on the other. The amendments to 
the Building Act for earthquake strengthening are 
touched on in the “Policy and Planning” chapter and 
this discussion is easy to find in the substantial and 
useful index.

For an example of how the book works I picked the 
chapter on enforcement because there is little point 
in environmental laws if they are not enforced. This 
chapter begins with a thoughtful overview of the 
policy debates around enforcement. It then moves 
in to an explanation of the RMA provisions (with 
reference to other environmental laws) and provides 
some useful case summaries. The explanation of the 
RMA does not pick out the practical applications that 
might trip up someone new to this area. For instance, 

the law relating to a “stay” of an abatement notice 
is, correctly, referenced but there is no explanation 
given of what a “stay” is or what is needed (eg 
an affidavit) to obtain one. The 6-month period 
for taking a prosecution from when an offence is 
known is covered but there is no tip given about 
the fundamental importance of this timeframe. 
There are sub-sections throughout this chapter that 
provide a useful explanation of the “local authority 
usage/perspective” that aid context.  The authors 
conclude with an exploration of the big problem in 
the area of enforcement, being that many councils 
do not enforce with four councils taking over 50 per 
cent of the cases. I would have liked to know more 
of the authors’ opinions and agree that revision is 
required to address the inconsistent approach taken 
by councils.

There are missed opportunities in many of the 
chapters to suggest change. Some authors make 
suggestions which stem from frustration with the 
law failing to protect the environment or involve 
the public, but more process-focused changes 
are infrequently made. Some chapters include 
conclusions on where the area of law is heading and 
these comments are interesting and it is a pity that 
they are not included in all of the chapters.

The book was published in 2015 and includes useful 
commentary, in a number of chapters, of King Salmon. 
The RMA chapters will require only a slight update 
when the Amendment Bill is passed.

Overall it is a very useful book. I anticipate using it 
myself when I stray into areas outside of the RMA. 
The book, especially the RMA chapters, will also be 
useful for junior lawyers and as a starting point for 
research. I recommend it to all law firms that have 
any sort of environmental practice. It will also be 
very useful to law, politics and planning students 
and anyone involved in environmental policy. 
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Introduction

The next phase of the Government’s plans to reform 
the environmental law scene was recently completed, 
with the public submission period on the Resource 
Legislation Amendment Bill (the Bill) closing in mid-
March.  As expected, the Bill has drawn a great deal 
of interest from a raft of stakeholders, including 
district councils, corporations, iwi, professional 
associations and organisations, community groups, 
and individuals.  By the end of the submission period, 
675 submissions had been received by the Local 
Government and Environment select committee.

Many of the submitters were in support of the 
purpose and objective of the Bill – namely, to create 
a resource management system that achieves 
sustainable management of natural and physical 
resources in an efficient and equitable way.  
Nonetheless, the submissions detail a number of 
concerns in relation to particular aspects of the Bill, 
with many claiming that the intended purpose will 
not be able to be achieved if the Bill is passed “as is”. 

This article sets out a few of the key concerns raised 
in the submissions. Please note that the points 
outlined in this article are not necessarily the views 
of the author, but merely represent an overview 
and brief summary of some of the issues raised in 
relation to the Bill.

Background: Overview of the Bill

Without discussing the details of the Bill, the 
proposed changes are briefly summarised below:

• National direction: the Bill includes a number of 
amendments which are aimed at providing more 
national control, such as amendments to clarify 
the content of national environmental standards 
and national policy statements (referred to as NES 
and NPS respectively), introduction of a national 
planning template (or NPT) to ensure consistency 
of plans, and regulation-making powers for the 
Minister for the Environment. 

• Plan making: the idea is that plan-making will 
become faster, more efficient (both in relation to 
cost and time) and with increased iwi engagement.  
The proposed amendments therefore include 
two new planning processes, the Collaborative 

Changing the resource management legislation landscape – 
what is proposed and how has it been received?

 � Eloise Lonnberg-Shaw, Associate, McCaw Lewis Lawyers

Planning Process and the Streamlined Planning 
Process (CPP and SPP respectively), as well as the 
introduction of Iwi Participation Arrangements. 

• Consenting process: changes are proposed 
in relation to timeframes for considering 
applications, determination of the status of 
certain activities, requirements for consultation 
and notification, the scope for imposing consent 
conditions and, the process for setting consenting 
fees.

• Court powers and appeals: the proposed 
amendments relate to delegation, the timing of 
certain steps in the process, the methods used for 
determining disputes before the Court, and when 
the Court has jurisdiction to hear a matter.

• Process alignment: the Bill proposes that processes 
and timeframes under different environmental 
statutes be aligned, that refinements are made to 
the service process, and that the ability to charge 
financial contributions is removed. 

The main concerns raised

Although a raft of concerns are raised in the 675 
submissions, a quick overview identifies three issues 
as particularly contentious, namely:

• The introduction of ministerial powers;

• The structure for increased Māori participation; 
and

• The limited ability for public participation and 
reduced appeal rights.

The introduction of ministerial powers

Clauses 103 and 105 of the Bill introduce new 
ministerial regulation-making powers in s 360, and 
proposed ss 360D and 360E.  These relate to measures 
to exclude stock from water bodies, restrictions on 
local authority control over certain land use, and 
limitations in relation to administrative charges.

Comments in relation to cl 103 (amended s 360) 
include support for a consistent approach across 
the country, while at the same time concern about 
the content of such regulations being decided by 
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the government.  Some concern is also expressed in 
respect of the lack of reference to collaboration with 
affected parties to ensure that the regulations are fit 
for purpose.

The overriding worry over proposed new s 360D is 
that it will effectively provide the Minister with the 
ability to enact regulations which override local 
authority control of land use.  Submitters were 
concerned about the Minister having the ability 
to require the removal of provisions in District or 
Regional Plans if the Minister believes that such 
provisions conflict with the regulations.  

Many submitters describe cl 105 as a “Henry VIII 
clause”, a concept used in the Regulatory Impact 
Statement prepared for the release of the Bill into 
Parliament. 

Some of the main arguments against the Minister 
being awarded the proposed powers are:

• It goes against principles of democracy and the 
separation of powers;

• Any wide-reaching and sweeping governmental 
powers should be subject to adequate monitoring 
and inspection;

• The proposed powers go too far and are excessive, 
particularly bearing in mind the existing 
framework for governmental input into matters 
of national importance (for example, through 
NPS, NES and the proposed new National Planning 
Template); and

• The proposed powers undermine the democratic 
process underpinning our society.

While the above points more or less represent 
the majority of submissions, particularly from 
individual submitters, some submitters (largely 
local authorities) express a general support of the 
proposed powers, while criticising the broadness 
of the section and suggesting that some refinement 
(rather than removal) may be able to rectify the 
issue. 

The point should be made that parts of s 360D will 
only be applicable for a limited timeframe, as it is 
intended to be restricted to the period before the 
adoption of an NPT, and one year thereafter.  The 
NPT is set to be in place two years after the Act has 
come into force.  

By way of note, most of the Ministerial powers in s 

360D are subject to some control, as the Minister is 
obligated to prepare an evaluation report, notify the 
public of the proposed new regulations and establish 
a process whereby the public can be heard. 

The structure for increased Māori participation 

There are two clear camps in relation to the proposed 
amendments concerning Māori participation, in 
particular the introduction of Iwi Participation 
Agreements (IPAs) as between iwi and local 
authorities.  

One view is that increased Māori participation will 
benefit the RMA processes in that it will allow Māori 
the kaitiaki role always intended for tangata whenua.  
The opposing view is that neither Māori nor any 
other group of society should be given preferential 
treatment in a matter as vital to New Zealand as 
resource management.

Concerns raised by the supporters of the introduction 
of IPAs include:

• How will the proposed agreements fit alongside 
existing partnership agreements between Councils 
and iwi? As it stands, many local authorities have 
existing agreements and/or understandings with 
local iwi (sometimes with a number of different 
iwi) and the concern is that the proposed IPAs will 
not adequately account for the processes already 
in place.

• The proposed agreements are only intended to 
ensure Māori participation into the planning 
processes, meaning that Māori have limited 
opportunities to provide input into other Council 
processes.  As a result, some submitters claim that 
the proposed IPAs do not go far enough to ensure 
that Māori can fulfil their kaitiaki responsibilities 
in relation to the environment.

Those who oppose the introduction of IPAs raise the 
following points:

• A democracy is founded on law-making 
being delegated to democratically elected 
representatives.  In allowing non-elected 
representatives positions of power without the 
usual ability to remove such representatives if 
required (such as in cases of abuse of power), the 
Bill circumvents basic democratic principles.

• The iwi provisions propose to give a select group 
of citizens special legal status insofar as the 
environment is concerned, a concept which is 
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incompatible with the principle of equality of 
citizens.

• Positions of power should not be awarded based 
on race and there is a risk that these provisions 
will, without intending to do so, create animosity 
and/or a societal division by fostering racial 
disharmony.

It seems that local authorities and large organisations 
are in general support of the introduction of IPAs, 
mostly noting that the proposed provisions simply 
formalise current practices and processes for 
inclusion of Māori.  On the flipside, a large number 
of individuals raised concerns in respect of the 
proposed amendments and it seems there is a 
genuine fear (whether perceived or real) of what this 
would mean for society as a whole.

Limited ability for public participation and reduced 
appeal rights

There are a number of provisions in the Bill which 
limit the ability of the public to participate in both 
planning and consenting processes.  Examples 
include:

• Prescribing which parties are eligible to be 
notified of different types of consent applications;

• Widening the ability of local authorities to strike 
out submissions;

• Precluding public notification of certain activities;

• Refining the definition of “affected person” for the 
purpose of limited notification; and

• Limiting appeal rights in respect of certain 
decisions.

As with the proposed introduction of IPAs, the 
provisions in the Bill relating to restrictions on public 
participation have been met with both positive and 
negative feedback. 

The positive feedback largely focuses on the idea 
that the proposed amendments will help reduce 
time, limit costs and improve certainty in a number 
of identified situations, which is of benefit to all 
stakeholders.

The negative feedback argues that:

• Public involvement is the cornerstone of the RMA, 
and any attempt at reducing consultation or 
removing the ability to appeal to the Environment 
Court will detrimentally affect the core of existing 
environmental legislation.

• The combination of limiting public participation 
and restricting the ability to appeal decisions 
will have the effect of drastically reducing the 
number of stakeholders allowed to take part in 
any RMA process.  The purpose of ensuring time 
and cost efficient processes is likely to be able to 
be achieved with an “either/or” approach.   

• The proposed amendments would, rather than 
simplify, establish unnecessarily complicated 
procedures.

• The opportunities for early-stage involvement in 
plan-making processes do not adequately make up 
for the proposed constraints on notification and 
eligibility of submitters in the consenting process.

Conclusion

While this article is not based on a detailed review of 
all 675 submissions received, even a limited review 
makes it clear that the majority of the submitters are 
in general support of the government’s intention to 
amend existing resource management legislation by 
way of an amendment Act.  While a small number 
contend that a complete overhaul is required, the 
majority seem convinced that the Bill can result in 
improvements to the current legislation, provided 
that the select committee properly considers the 
submissions made.

It is equally clear that the Bill as drafted contains 
a number of rather contentious amendments, 
primarily in relation to the proposed changes to the 
RMA.  Time will tell whether the select committee 
will be able to adequately address the concerns 
raised. 

The select committee’s report is due on 3 June 2016.

* Eloise Lonnberg-Shaw is an Associate at McCaw Lewis Lawyers 
who focuses on resource management and local government law. 
Eloise can be contacted on 07 958 7467. 
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Judge Newhook

Good afternoon everybody and welcome to what 
I think is a very special occasion richly deserved 
by Professor Ken Palmer after forty-six years of 
full time teaching at the Auckland University, and 
indeed having taught many of us. I’m not going 
to make a speech myself; we have six people who 
have agreed to address the Court and you, Ken. My 
role after welcoming you is going to be to tell you of 
some interesting apologies that we’ve received. So, 
starting with the Chief Justice of New Zealand, who 
has sent a lovely letter, and as I think I’ve mentioned 
to you, Ken, I’m going to supply you with copies of 
the correspondence that we’ve received by people 
sending apologies and indeed some people accepting 
the invitation to come and be with us this afternoon. 
There were some lovely pieces of correspondence, as 
I am sure we can all imagine. Justice Whata is unable 
to be here. He wants me to pass on, and I’m not going 
to be lengthy with any of these apologies, but this 
one is a little deserving of mention. He says that he 
still hasn’t quite got over the fact that he couldn’t 
persuade you to give him a better grade for his final 
exam in planning law and he says: unfortunately 
for me, Ken has always been able to see through 
fluffy argument. I thought that was delightful. A 
communication from retired Judge David Sheppard, 
who has always regarded you as an outstanding 
contributor in your fields of specialisation and 
your influence on generations of students has been 
considerable; you have been scholarly and lawyerly. 
Environment Judge Melanie Harland is unable to be 
here, she is overseas. She was a former student of 
yours for her LLB, and, she says, for the LLM that 
she never finished. I don’t know whose fault that 
was. You were patient with students. You were 
particularly welcoming of young women and made 
them feel comfortable and ready to take a worthy 
place in the legal world. Sir Malcolm Grant greets 
you from England, having known you for nearly 45 
years, dating back to when you corresponded and 
met in the early ‘70s and before he left New Zealand 
to go to the UK; and he has some wonderful things 
to say about you as well. Letters from Vernon Rive, 
who is unable to attend because he’s overseas as 
many people are. Martin Williams, until recently 
the president of the Resource Management Law 
Association; Gary Taylor of EDS; Robert MakGill 
who told me a very funny story about himself that 

I’ll pass on to you later. It’s complicated! So I won’t 
detain people with it now. Simone Fraser, who is also 
overseas. Richard Brabant is “overseas” in the South 
Island. Professor Bruce Harris. Prue Taylor, who I 
think is in Paris at the climate change conference at 
the moment. Professor Warren Brookbanks, Keith 
Berman, Justice Cooper and many others. I will 
provide you with the full list after we’ve concluded 
the sitting. Before I invite addresses, I wish to greet 
also your wife Vivienne and your daughter Sarah and 
son-in-law Stuart. We’re very pleased to welcome 
you – and I think your son is here too. I haven’t met 
him yet. So, welcome to members of Ken’s family on 
this special day. I wish to call on the Honourable 
Justice Randerson to address.

Justice Randerson

Thank you Principal Judge. These remarks, Ken, will 
be short but nevertheless heartfelt. They are short 
because we have a number of speakers and we are 
under strict instructions to keep our remarks fairly 
brief. I’m delighted to be invited to speak here at 
this special sitting of the Environment Court to 
mark your retirement, Ken, after forty-six years of 
service at the Law School at Auckland University. 
It’s a particular privilege for me because you’ve 
been part of my own life, Ken, in the law, ever since 
I first enrolled at the University Law School in 1965. 
At that time you were just completing your LLB but 
that was just the beginning of a glittering academic 
career for you. Since then you’ve accumulated two 
masters degrees; one from Auckland and one from 
Harvard, and then later in 1976 an SJD from Virginia. 
And along the way you obtained a Diploma of Town 
Planning. That qualification reflected your lifetime 
interest in planning, resource management and 
local government law. You’ve made an outstanding 
contribution in all those fields; not only through your 
teaching responsibilities at the Law School but also 
through your numerous publications and the text 
books you have written. I particularly mention Local 
Government Law in New Zealand which ran to two 
editions, the last two substantial volumes, and more 
recently Environmental and Resource Management 
Law and Local Authorities Law in New Zealand. These 
works quickly became bibles in their respective 
fields, and just to take a tiny slice of one of them, I 
recall needing some quick and reliable guidance on 
the topic of the validity of conditions in resource 

Special Sitting Of The Environment Court To Mark The 
Retirement Of Associate Professor Ken Palmer [extract]

 � Principal Environment Judge LJ Newhook and Hon Justice AP Randerson
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consents. Of course I found all there was to know on 
that subject in your text clearly set out, thoughtfully 
and thoroughly as ever. This small example typifies 
your approach to the law over a very long time. 
Careful, thorough and sound analysis, which has 
been a major help to students, practitioners and 
to the Courts. With the advantage of computer 
technology I’ve done a web search, which reveals 
some 900 references to various of your publications 
at all levels of Courts – from the Planning Tribunal 
as it then was, to the Environment Court, to the 
High Court and the Court of Appeal. Speaking 
about the Courts, you found time to practise in 
the Court yourself. In your early years you were a 
prosecutor for the Crown Solicitor at Auckland at 
the firm of Meredith Connell, and you continued an 
interest in criminal law as an advisor to the Police 
for a number of years and in other capacities. Quite 
recently you gently, as you always do, raised with 
me some reservations about a decision I had written 
in the Court of Appeal about parties to criminal 
offences under s 66 of the Crimes Act. Well Ken, your 
reservations proved to be well founded because it 
wasn’t long after that we received some corrective 
training from the Supreme Court on that particular 
point. Something, of course, we bear bravely. And 
you’ve appeared in a number of reported cases, 
including at least two reported cases in the Court 
of Appeal. One was a landmark case in 1997 over 
the rating of Māori land in which you successfully 
resisted an appeal by the Valuer General. That was 
of great significance to the value of Māori land, 
because you were successful in establishing that 
Māori land, because of the constraints on alienation, 
should be valued at a lower level than non-Māori 
general land. And the other one was in 1985 about 
the Centrepoint land at Albany that became famous 
or infamous at the time. The Law Report of that case 

shows you appeared with the late Michael Crew, but 
there were a cast of other interesting individuals; 
one MLS Cooper appeared for the Council. He is 
now of course one of my valuable colleagues; and 
the objectors were represented by none other than 
PT Cavanagh, who wasn’t then a QC but he is now; 
and DA Kirkpatrick, who is sitting next to me on 
the bench. So a veritable who’s who of the planning 
and resource management field in that case. I 
will leave it to others to speak of your many other 
achievements, Ken, but I want to close by mentioning 
some of your personal attributes. No doubt to your 
considerable embarrassment because, above all else, 
you are a humble man; not giving to seeking the 
limelight or seeking publicity for yourself. You have 
an unenviable reputation by all who know you of 
honesty, integrity and kindness. These are enduring 
personal values that transcend in importance all 
the very considerable achievements you’ve made in 
your lengthy career. I know that you will continue 
to contribute to the Law School and in the many 
other ways you have had to date for the benefit of the 
profession, the Courts and the public at large. I wish 
you and Vivienne and your family a long, happy and 
healthy retirement.

Court: Principal Environment Judge LJ Newhook; Hon Justice 
AP Randerson; Hon Justice ED Wylie; Chief Employment Court 
Judge GL Colgan; Environment Judge JA Smith; Environment Judge 
DA Kirkpatrick; Environment Commissioner ACE Leijnen

Addresses: Hon PM Salmon QC; Ms BS Carruthers; Mr AH Brown QC; 
Mr RJ Somerville QC; Professor BJ Barton; Associate Professor 
KA Palmer in reply

To read the full transcript, please visit the Resource Management 
Law Association’s website at www.rmla.org.nz 

About the Resource Management Law Association
Founded in 1992, the Resource Management Law Association (RMLA) is a multi-disciplinary 
membership organisation Association with over 1100 members including lawyers, planners, 
environmental managers, scientists, engineers, architects, local authority and central government 
officers. The RMLA seeks to promote within New Zealand an understanding of resource management 
law and its implementation; excellence in resource management policy and practice; resource 
management processes which are legally sound, effective and efficient; and 
which produce high-quality environmental outcomes.
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OUTstanding!

The theme of this year’s Nelson based conference is “OUTstanding!”
•	 Te Tau Ihu (the Nelson, Tasman and Marlborough regions) is an outstanding environment, rich in 

resources and stunningly beautiful.  It is the setting of one the most important cases yet decided 
under RMA, King Salmon.  At the heart of this decision were the regions’ outstanding landscapes.  
However this setting presents many challenges for resource management, just as it did for King 
Salmon.  As with many other parts of regional New Zealand, Te Tau Ihu largely depends on its natural 
resource base to sustain economic wellbeing.  How (or can) we retain what is outstanding about the 
top of the south within the growth pressures this tension inevitably creates? 

•	 Te Tau Ihu is grappling with a number of outstanding issues.  There is more to be done to address 
climate change and coastal hazard management, to resolve the competing needs of water users, to 
protect our regions’ outstanding water bodies, to better manage competition for productive rural 
land and the growth industries of aquaculture and tourism.  We also need to diversify from reliance 
on the primary sector, innovate and embrace new technologies, as well as encouraging industry and 
business to compete on the national stage.

•	 How can we as resource users and resource management practitioners, be outstanding in responding 
to these issues?  What are we doing to address these challenges in our work, development and 
practice? What more or better can we do?  What new skills and ideas do we need to acquire and 
apply?

The objective of this conference is to better equip practitioners, consultants, business, industry and decision 
makers alike to confront these challenges, so to be “outstanding” in the response.
This theme will be explored with field trips in outstanding places such as Abel Tasman National Park, Mapua, 
the Moutere Valley, Neudorf and the Marlborough Sounds.  There will be social events highlighting many of the 
outstanding products of the region sourced from grapes, hops, sea life, earth and pasture.

Posters
Again this year, we have decided to include Posters to showcase fresh ideas, research and topical issues 
in resource management. The poster does not need to be focussed on the law or legal matters. Resource 
management practice bridges numerous disciplines and the RMLA’s membership is wide. We are inviting 
academics, students and professionals who have an interest in resource management and environmental issues 
in general to be involved and have no preconceived ideas about what will be suitable. We invite anyone interested 
to submit a 250 word abstract for a poster to Rachel Cook to be considered for inclusion by the Committee  
by Thursday 30 June 2016; rachel@conference.co.nz. Poster Guidelines are available at http://www.rmla.org.
nz/annual-conference 

We have great ambitions for our 2016 conference.  We know that you will come away from this conference with 
cause to reflect and say: “That was OUTstanding.”
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