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Cushla has had a special interest in the 

coastal environment for many years 

and as a result focussed her studies in 

that area, obtaining a Masters of Science degree 

(First Class Honours) in coastal geomorphology 

in 2001 from the University of Waikato. Since 

graduating Cushla has been working as a coastal 

planner, first in local authority and more recently 

in private consultancy. During the past 7 years 

she has lead multi-disciplinary teams on coastal 

projects including resource consenting, strategic 

planning and policy development, preparation and 

review of assessments of environmental effects, 

resource consent applications, the preparation and 

presentation of hearing evidence and public and 

iwi consultation.

She is currently based out of the Beca Carter 

Hollings and Ferner office in Hamilton as a Senior 

Planner specialising in the coastal environment. 

Projects she has worked on include the Ministry for 

the Environment Coastal Development Guidance 

Note that identifies issues and best practice coastal 

management of rural and peri-urban coastal areas 

and the assessment of environmental effects of 

coastal projects ranging from reclamation in the 

Marshall Islands to existing coastal structures 

around the Bay of Plenty and Auckland coastlines.
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Cushla has published papers in 

international coastal journals and 

presented at coastal conferences 

on her work. She currently sits on 

the national committee of the New 

Zealand Coastal Society (a technical 

interest group of IPENZ) and is a 

member of the Aotearoa Wave and 

Tidal Energy Association, the RMLA 

and an Associate Member of the New 

Zealand Planning Institute.

Cushla’s most recent research interest 

is in marine renewable energy 

developments. 

The New Zealand Draft Energy 

Strategy has stated the Government’s 

vision of maximising the proportion 

of energy that comes from “our 

abundant renewable energy resources” 

and “promoting environmentally 

sustainable technologies”. 

New Zealand has to date invested 

very little in marine energy but 

many believe our natural resource 

advantage could make marine energy 

a significant contributor to future 

energy supply. It is estimated that 

as much as 20% of New Zealand’s 

electricity could be generated from 

marine energy sources. European 

countries are leading the investigation 

and trialling of marine renewable 

energy as a viable energy source. 

Cushla is excited to have been awarded 

the RMLA fellowship for 2007 which 

she will use to travel to the UK and 

Ireland in May 2008 and spend time 

with regulators and developers who 

are investing significant research 

and development efforts into marine 

energy as a sustainable and renewable 

form of energy generation. Cushla 

believes that to assist in achieving 

resource management processes 

which are legally sound, effective 

and efficient and which produce high 

quality environmental outcomes, there 

needs to be a better understanding 

on the potential impacts of wave and 

tidal energy devices for the NZ context 

and appropriate provision made 

in resource management planning 

instruments.

Cushla’s science background, coupled 

with her experience in coastal 

resource management will allow her 

to focus her UK research on the actual 

environmental effects and resource 

management challenges faced by 

countries at the leading edge of these 

developments. The outcome of her 

fellowship will be a report that provides 

resource management practitioners 

and developers information on 

the main resource management 

considerations of these developments 

and how to appropriately provide for 

them in the regularly framework. The 

report will therefore assist in bridging 

the existing gap between physical 

impact assessments of wave and tidal 

energy developments and the NZ 

resource planning framework. 

Cushla will share the results of her 

research through a number of RMLA 

road shows around New Zealand to 

be held in October/November of this 

year.

Resource Management Diary
Submission dates to note include:

•   Proposed New Zealand Coastal Policy Statement – submissions close at 5pm on 7 May 2008;

•   Proposed National Environmental Standard for Ecological Flows and Water Levels – submissions 

close at 5pm on Thursday 31 July 2008.

RMLA members interested in participating in Special Interest Groups regarding these matters, 

and developing RMLA submissions on these topics should contact RMLA Executive Officer, Karol 

Helmink.
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The first issue of Resource 

Management Journal [April 

2008 RMJ] contains a subtle 

mix of articles with a focus on the 

international scene and the New 

Zealand jurisdiction.

Joanna Mossop considers the recent 

litigation before the Australian Federal 

Court regarding whaling in the 

Southern Ocean within the Exclusive 

Economic Zone of the Australian 

Antarctic Territory (AAT).  The article 

draws attention to the extra-territorial 

application of the Environmental 

Protection and Biodiversity Conservation 

Act 1999 (Cth), and compares the 

position under Australian law with 

New Zealand law applicable to the 

Ross Dependency.  The outcome of 

the Humane Society case is interesting 

given that 42% of Antarctica is 

contained within the AAT.

Closer to home two articles look 

at recent developments regarding 

climate change litigation.  The 

first article by Janette Campbell 

and Brandon Watts considers the 

Court of Appeal decision in Genesis 

Power.  Clearly, this will be an area 

of law to watch as leave to appeal 

to the Supreme Court has now been 

granted.  The second article looks 

at recent litigation in the Australian 

courts regarding greenhouse gas 

emissions, focusing on the decision 

of the Queensland Court of Appeal in 

the Xtrata mine case.

Michael Garbett considers recent 

Environment Court and High 

Court decisions regarding restricted 

discretionary activities, and examines 

exactly what (if anything) is left out 

of the decision-makers discretion.  

The case law continues to develop 

regarding this aspect of resource 

management practice too, and a 

follow up article will appear in August 

2008 RMJ on the topic.

The law regarding cumulative effects 

under the Resource Management 

Act 1991 has also been the topic of 

judicial determination and debate 

among practitioners, and the topic is 

thoroughly examined from different 

angles in two articles by Philip Milne 

and Martin Williams.

Karol Helmink, the RMLA Executive 

Officer, sets out the roles and 

responsibilities of current National 

Committee members in a short article 

following up on the President’s report 

in December 2007 RMN.

John  Haydon ,  the  ELRANZ 

Convener, provides an update on the 

penalty infringement project.  The 

final report with recommendations 

for harmonization of laws across 

the Australian and New Zealand 

jurisdictions has now been published 

and copies of the report are available 

on the RMLA website for download 

by interested members.  Members 

interested in becoming involved in 

emerging projects regarding common 

definitions in planning instruments, 

and emissions trading should contact 

John Haydon by email: johnhaydon@

ecodirections.com .

To conclude matters the journal ends 

with the usual flourish of recent cases 

from Russell McVeagh containing 

their normal balance between factual 

analysis and erudite commentary, and 

the highly informative column by Jim 

Hopkins.

This issue of the journal also 

includes helpful reminders regarding 

the upcoming Salmon Lecture in 

May 2008, and the 2008 RMLA 

Conference in Dunedin.

All issues of the journal depend on 

submission of articles, case notes, and 

book reviews by RMLA members.  

Details of the copy deadlines for 

August 2008 RMJ and November 

2008 RMJ are included on page 39 

of this journal.  The RMLA Editorial 

Committee looks forward to receiving 

your contributions.

Final ly,  even in  the  current 

economic climate there appears to 

be no shortage of work for resource 

management practitioners and details 

of submission deadlines on the 

revised New Zealand Coastal Policy 

Statement and the draft NES on 

measuring flow in rivers are set out 

for the busy practitioner.

Trevor Daya-Winterbottom

General Editor

Chairperson, RMLA Editorial 

Committee

Editorial
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In January 2008, the Australian 

media was full of the story about 

a Federal Court decision that 

declared Japanese whaling in the 

Southern Ocean off Australia’s claimed 

Australian Antarctic Territory (AAT) 

illegal.  The Australian newspaper, 

for example, dramatically declared 

“Court stops whaling ship” (15 

January 2008).  Unfortunately, such 

headlines glossed over a complicated 

legal situation which is likely to mean 

that the chances of the judgment 

being enforced will be minimal.  

In contrast, the domestic political 

pressure that the case has put on the 

new Australian Federal government 

should not be underestimated. 

This note briefly summarises the 

legal proceedings and discusses the 

international legal background to the 

case, Humane Society International Inc 

v Kyodo Senpaku Kaisha Ltd [2008] 

FCA 3.  

JAPANESE SCIENTIFIC 
WHALING

For several  years ,  Japan has 

formally respected a moratorium on 

commercial whaling established by the 

International Whaling Commission 

(IWC).  However for some time 

it has undertaken an extensive 

programme of so-called ‘scientific 

whaling’, under which Japan has 

killed thousands of whales.  Scientific 

whaling is permitted under Article 

VIII of the International Convention 

for the Regulation of Whaling 

(ICRW).  There is no definition of 

scientific whaling in the ICRW, nor 

does the IWC have any control over 

states that undertake this activity.  

Japan has argued that its scientific 

whaling programme is necessary 

to learn more about the biology 

and distribution of whale species 

in order to allow for the sustainable 

management of commercial whaling.  

Japanese research under Article VIII 

has taken place in the Southern 

Ocean since 1988, and has involved 

the taking of 300-400 minke whales 

per season.  The first research project, 

called JARPA, was reviewed in 2005, 

and a new research plan was issued, 

called JARPA II, for six years from 

the 2005/6 season.  Under JARPA II, 

approximately 850 minke whales, 50 

humpback whales and 50 fin whales 

are to be targeted each year of the 

research project.   In December 2007, 

Japan responded to pressure from 

the international community and 

suspended the capture of humpback 

whales as part of its programme.

The Japanese scientific whaling 

programme has received fierce 

opposition from anti-whaling nations 

in the IWC, including New Zealand 

and Australia.  Diplomatic efforts to 

attempt to convince Japan to amend 

or cease its scientific programme are 

ongoing.  However, the dysfunction 

of the IWC due to its bitter divide 

between pro-whaling and anti-

whaling nations is well known.  It 

is unlikely that the IWC will resolve 

this issue in the short term.

THE AUSTRALIAN WHALE 
SANCTUARY

Under the United Nations Law of the 

Sea Convention 1982, coastal states 

may claim an exclusive economic 

zone (EEZ) up to 200 nautical miles 

from land.  Within that zone, states 

Fighting scientific whaling in 
the Australian courts: 
The Humane Society International  

v Kyodo Senpaku Kaisha case

Joanna Mossop, 
Senior Lecturer, Victoria University of Wellington, Law Faculty
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have sovereign rights over the living 

resources, including whales.  Many 

countries, including New Zealand 

and Australia, have made it illegal 

to catch whales within their EEZs.  

Both Australia and New Zealand 

have extensive claims to sovereignty 

over parts of Antarctica.  Australia 

has claimed an EEZ off its claim 

to Antarctica since 1994.  Under 

the Environmental Protection and 

Biodiversity Conservation Act 

1999 (Cth) (EPBCA), Australia has 

prohibited killing or harming whales 

in its EEZ – including the EEZ off the 

AAT.  The EPBCA is not restricted in 

its terms to Australian citizens, and so 

under Australian law it is prima facie 

illegal for the Japanese whalers to kill 

whales without a permit within 200 

nautical miles of the AAT.  The EPBCA 

also contains a clause allowing private 

parties to enforce the Act against third 

parties, and it is this provision that 

allowed the Humane Society to seek 

an injunction against the Japanese 

company that owns the vessels 

conducting the scientific whaling 

programme.

For a number of reasons, the situation 

is far more complicated than it 

first appears, and certainly more 

complicated than acknowledged in 

the Australian media.  First, Japan 

does not recognise Australia’s claim 

to part of the Antarctic continent, 

and therefore does not recognise 

Australia’s right to claim an EEZ 

off Antarctica.  As far as Japan is 

concerned, the waters off Antarctica 

are the high seas, in which Japan 

may exercise the freedoms of the high 

seas.  Japan does not accept that any 

state has jurisdiction over its vessels 

conducting research in the area.  

A second complicating factor is that 

sovereignty claims to Antarctica have 

been carefully protected under the 

Antarctic Treaty 1959.  Article IV of the 

Antarctic Treaty provides that “no new 

claim, or enlargement of an existing 

claim, to territorial sovereignty in 

Antarctica shall be asserted while the 

present Treaty is in force”.  Therefore, 

many states consider that Australia, 

in declaring an EEZ in 1994, was 

breaching this provision of the 

Antarctic Treaty.  There are cogent 

arguments why this may not be 

the case, but it is impossible to go 

into these here. Virtually no states 

have recognised Australia’s Antarctic 

sovereignty claim.  (See J Mossop 

“When Is a Whale Sanctuary not a 

Whale Sanctuary? Japanese Whaling 

in Australian Antarctic Maritime 

Zones” (2005) 36 VUWLR 757).  

THE HUMANE SOCIETY 
INTERNATIONAL CASE 

The first hurdle that the Humane 

Society faced was that the Japanese 

respondent was not present in 

Australia and it had to obtain 

permission from the Federal Court 

to serve the proceedings on the 

Japanese respondent.  Allsop J, in 

considering the application to serve 

the proceedings on a company 

outside the jurisdiction, considered 

that there appeared to be a breach of 

the EPBCA by the Japanese company 

([2004] FCA 1510, 23 November 

2004).  However he was concerned 

about the consequences of allowing 

the service because of the implications 

for the Antarctic Treaty and the IRCW, 

as well as Australia’s foreign relations.  

Allsop J decided that the Australian 

Attorney-General should be notified 

of the case and be allowed to make 

submissions.

The Attorney-General ’s  off ice 

submitted that the Court should 

refuse consent for service in the 

case.  The main reason given was 

that Japan does not recognise 

Australia’s claim in Antarctica and 

therefore does not accept the claim 

to an EEZ.  The Attorney-General 

argued that any attempt to enforce 

Australian law against Japanese 

vessels would be considered by Japan 

and other states to be legally suspect 

as well as endangering the fragile 

consensus under the Antarctic Treaty.  

Therefore, Australia has followed 

the practice of not attempting to 

enforce its jurisdiction in the AAT 

EEZ over non-Australian citizens.  

The Attorney-General’s submissions 

also highlighted the difficulty of 

enforcement of the judgment given 

the fact that the Japanese courts 

would be unlikely to give effect to 

it and that the respondent had no 

assets in Australia.  Allsop J accepted 

the Attorney-General’s submissions, 

and decided that the futility of 

issuing an injunction as well as the 

likelihood that the order would create 

an international dispute meant that 

service should be refused ([2005] 

FCA 664, 27 May 2005).

The Humane Society successfully 

appealed Allsop J’s decision to the 

Full Court of the Federal Court.  The 

Full Court held that as long as: a case 

involves subject matter within the 

Court’s jurisdiction; the applicant has 

standing; the action is not oppressive 

or an abuse of process; and the Court 

can assume jurisdiction over the 

respondent, the Court cannot refuse 

to hear the dispute ([2006] FCAFC 

116, 14 July 2006).  Because the 

Court lacks the competence to deal 

with non-justiciable political issues, 

the foreign relations of Australia 
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was not something the Judge should 

have taken into account.   The Full 

Court also held that the enforcement 

of the decision should be considered 

(if at all) at the stage of whether the 

injunction should be granted and not 

when considering leave to serve out of 

the jurisdiction.  In this case, the Full 

Court pointed out that the granting of 

a statutory public interest injunction 

can have a discouraging effect even if 

ignored by the respondent.

Several attempts were made to serve 

the respondent with the proceedings, 

including through diplomatic 

channels and in person at the Tokyo 

office of the respondent.  Although the 

documents were returned unopened 

in most cases, the Court considered 

that service had been completed.  The 

respondent did not appear in court 

when the merits of the case were 

heard in September 2007.

The essence of the Humane Society’s 

case was that, by conducting scientific 

whaling in the EEZ off the Australian 

Antarctic Territory, the Japanese 

company was breaching the sections 

of the EPBCA that prohibit killing 

and interfering with whales.  The 

Humane Society sought an injunction 

to restrain the respondent from 

undertaking the scientific whaling 

programme in Australia’s EEZ.  The 

applicant relied on Japanese reports 

supplied to the IWC and eye witness 

accounts to establish that whales 

had in fact been killed, injured 

or interfered with contrary to the 

EPBCA.

Allsop J made it very clear at the outset 

of the decision that it was not open 

to him to question whether Australia 

has sovereignty over the AAT, despite 

the fact that only four nations (New 

Zealand, France, Norway and the 

United Kingdom) have recognised 

Australia’s claim ([2008] FCA 3, 

15 January 2008).  The Australian 

government is to be understood to 

have considered those matters when 

enacting the EPBCA, and the Court 

was to be guided by the legislation.

Having established that there was 

a breach of the EPBCA by the 

respondent, Allsop J then considered 

whether it was appropriate to grant 

an injunction.  His Honour, following 

the comments of the Full Court, 

decided that the nature of the EPBCA 

was such that granting an injunction 

would have a deterrent or educative 

value despite the probability that the 

injunction would not be enforced.  

The Court therefore declared that the 

respondent had breached provisions 

of the EPBCA by conducting its 

scientific whaling and ordered that 

the respondent be restrained from 

killing, injuring, taking or interfering 

with whales in the Australian Whale 

Sanctuary.

ENFORCEMENT NOT AN 
OPTION

It is understandable following the 

January 2008 decision that there 

were calls from the Australian public 

for the Australian government to 

enforce the injunction against the 

Japanese whaling vessels operating 

in the Southern Ocean.  This did 

put the Australian government in 

a difficult position.  Although at 

domestic law there was a clear breach 

of the whale sanctuary rules, any 

attempt to enforce the injunction 

would create serious problems for 

Australia at an international level.  As 

already mentioned, Japan considers 

that Australia has no jurisdiction 

over the vessels operating in the 

Southern Ocean, and would consider 

any moves by Australia to board or 

arrest the vessels to be contrary to 

international law.  At the very least, 

enforcement efforts would spark 

a serious diplomatic incident with 

Japan.  

Any enforcement action against 

Japanese vessels in the AAT EEZ 

also risks upsetting the balance in 

the Antarctic Treaty system.   The 

claims to sovereignty by seven states 

over Antarctica posed a considerable 

problem for establishing international 

cooperation when the Antarctic 

Treaty was being negotiated.  In 

addition to prohibiting new claims, 

Article IV of the Antarctic Treaty 

also prevents activities taking place 

during the Treaty’s lifetime from 

affecting the existing claims.  It is this 

provision that facilitates international 

scientific and political cooperation 

despite states’ differing positions on 

sovereignty.  Sir Arthur Watts has 

argued that all parties appreciate that 

“while their respective legal position 

remain intact and protected by Article 

IV, they have a shared interest in not 

pressing their own views to extreme 

limits, and in showing, instead, 

prudent self-restraint in the exercise 

of what they each consider to be 

their rights” (International Law and the 

Antarctic Treaty System, 1992, 135-6).  

If a dispute between Australia and 

Japan raised the sovereignty debate, 

this could provoke other states to 

revisit the question, causing rifts in 

the Antarctic Treaty system.

In reality, the Australian government 

ruled out direct enforcement action 

against Japanese vessels.  Following 

the Court’s decision, the customs 
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vessel Oceanic Viking was sent to 

monitor the activities of the Japanese 

fleet and record evidence for possible 

use in the IWC or international 

litigation.  This was a restrained 

approach, and was consistent with 

international law.  However, the fact 

remains that there is an inconsistency 

between domestic and international 

law created by the EPBCA.  The 

Australian government, when passing 

the EPBCA, could have avoided this 

difficulty.  It would have been possible 

to draft the EPBCA in a manner that 

either removed the option of third 

party enforcement in respect of the 

whale sanctuary off the AAT, or 

limited its application to nationals 

of states that accept Australia’s 

sovereignty claim.  That it chose not 

to do so must reflect a belief that any 

outward acknowledgement that the 

sovereignty claim is not universally 

accepted would undermine any future 

attempt by Australia to establish 

sovereignty.

THE NEW ZEALAND 
POSITION ON ANTARCTIC 
MARITIME ZONES

New Zealand has taken a very different 

approach to Australia in pursuing its 

Antarctic claim.  In the early days of 

New Zealand’s claim, the New Zealand 

government received royalties from 

whaling operators working in the 

Ross Sea. (See M Templeton, A Wise 

Adventure: New Zealand and Antarctica 

1920-1960, 2000).  The government 

issued regulations in 1927 and 1929 

prohibiting killing whales in the 

territorial sea off the Ross Dependency 

without a licence.  The New Zealand 

government presumably assumed 

that the Territorial Waters Jurisdiction 

Act 1878 (Imp) established a 3 mile 

territorial sea off the Dependency.  

However, since the commencement 

of the Antarctic Treaty, New Zealand 

has refrained from establishing 

maritime zones through legislation.  

The Territorial Sea, Contiguous Zone 

and Exclusive Economic Zone Act 

1977 states that there is a territorial 

sea off the Ross Dependency, but the 

legislation has never been commenced 

in respect of the Ross Dependency.  

Although the Territorial Sea and 

Exclusive Economic Zone Act 1977 

makes provision for the Governor-

General to declare an EEZ off the 

Ross Dependency, this has never 

happened.  When New Zealand filed 

its claim to an extended continental 

shelf with the Commission on the 

Limits of the Continental Shelf in 

2006, it reserved its position with 

regards to the continental shelf off 

Antarctica, and did not submit data 

for the Antarctic shelf. 

New Zealand’s more conservative 

approach to maritime zones in the 

modern era reflects a different view 

of Article IV of the Antarctic Treaty 

to Australia.  The Australian position 

has been to fully enshrine the 

Australian AAT into domestic law to 

create the strongest possible claim to 

sovereignty if that is ever challenged.  

In contrast, New Zealand has 

acted on the basis that, should the 

Antarctic Treaty ever come to an 

end, Article IV protects it from any 

claim that it has not fully exercised 

sovereignty over the area during the 

Treaty lifetime.  Rather, New Zealand 

has recognised that strong assertions 

of sovereignty over Antarctica risk 

provoking serious difficulties among 

states in the Antarctic Treaty system.

CONCLUSION

It may appear attractive to use the 

sovereignty claims of Australia and 

New Zealand to create maritime 

zones off Antarctica and thus exercise 

jurisdiction over whaling in the area.  

However, the whaling issue is only 

one of a number of sensitive issues on 

which the international community 

must cooperate in Antarctica.  The 

Antarctic Treaty has facilitated that 

cooperation and preserved Antarctica 

as a place of peace and science 

largely because of the compromise 

over sovereignty.  The Humane 

Society case, while well intentioned, 

risked upsetting the balance over 

sovereignty issues.  Fortunately, by 

taking a prudent approach to the 

issue rather than seeking to enforce 

the injunction directly against 

Japanese vessels in the Southern 

Ocean, Australia is unlikely to cause 

too much friction in the Antarctic 

Treaty system.  However, the 

domestic pressure on the Australian 

government to take action against 

Japanese scientific whaling has only 

increased as a result of the case.  It 

is likely that Australia will attempt to 

increase pressure on Japan over the 

whaling issue in the future.
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INTRODUCTION

The Resource Management 

(Energy and Climate Change) 

Amendment  Act  2004 

inserted provisions into the RMA 

relating specifically to climate change.  

The Court of Appeal’s recent decision 

in Genesis Power Ltd v Greenpeace New 

Zealand Incorporated [2007] NZCA 

469 addressed uncertainty around the 

effect of these provisions.  However, 

it should be noted that at the time of 

writing, Greenpeace had been granted 

leave to appeal the Court of Appeal’s 

decision to the Supreme Court.

The Amendment Act added s 7(i) “the 

effects of climate change” and s 7(j) 

“the benefits to be derived from the use 

and development of renewable energy” 

to the list of matters to which particular 

regard should be given by decision-

makers under the RMA.  New sections 

70A and 70B were inserted to regulate 

rules in regional planning documents:

“70A Application to climate 

change of rules relating to 

discharge of greenhouse gases  

Despite section 68(3), when 

making a rule to control the 

discharge into air of greenhouse 

gases under its functions under 

section 30(1)(d)(iv) or (f), a 

regional council must not have 

regard to the effects of such a 

discharge on climate change, 

except to the extent that the use 

and development of renewable 

energy enables a reduction in the 

discharge into air of greenhouse 

gases, either—

(a) in absolute terms; or

(b) relative to the use and 

development of non-renewable 

energy.

70B Implementation of 

regulations made under section 

43  

If regulations are made under 

section 43 to control the effects on 

climate change of the discharge 

into air of greenhouse gases, a 

regional council may make rules 

that are necessary to implement 

the regulations, provided 

the rules are no more or less 

restrictive than the regulations.

Parallel sections 104E and 104F were 

added to guide consent authorities 

when assessing applications involving 

greenhouse:

104E Applications relating to 

discharge of greenhouse gases  

When considering an application 

for a discharge permit or coastal 

permit to do something that would 

otherwise contravene section 

15 or section 15B relating to the 

discharge into air of greenhouse 

gases, a consent authority must not 

have regard to the effects of such 

a discharge on climate change, 

except to the extent that the use 

and development of renewable 

energy enables a reduction in the 

discharge into air of greenhouse 

gases, either—

(a) in absolute terms; or

(b) relative to the use and 

development of non-renewable 

energy.

Considering the effects 
of greenhouse gases on 
climate change 
Genesis Power Ltd v Greenpeace New Zealand Inc

Janette Campbell, Partner, and Brandon Watts, 
Solicitor, Cowper Campbell
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104F Implementation of 

regulations made under section 

43  

If regulations are made under 

section 43 to control the effects on 

climate change of the discharge into 

air of greenhouse gases, a consent 

authority, when considering an 

application for a discharge permit 

or coastal permit to do something 

that would otherwise contravene 

section 15 or section 15B,—

(a) may grant the application, 

with or without conditions, 

or decline it, as necessary to 

implement the regulations; but

(b) in making its determination, 

must be no more or less restrictive 

than is necessary to implement 

the regulations.”

BACKGROUND

The import of the above sections 

was first raised in connection with 

Mighty River Power’s proposal to 

develop a coal-fired power station 

at Marsden Point.  Greenpeace’s 

appeal to the Environment Court 

against the consents obtained from 

the district and regional councils 

argued that consent should have 

been declined because the use of 

coal would handicap renewable 

energy generation by providing a 

cheaper alternative, leading to the 

increased use of fossil fuels and 

therefore increased greenhouse gas 

emissions and accelerated climate 

change.  Greenpeace argued that 

subsections 7(i) and (j) required a 

consent authority to consider how 

the proposed power station would 

impact on the benefits to be derived 

from renewable energy and on the 

effects of climate change.  It was also 

argued that section 104E required 

a consent authority to consider the 

effects of the proposed discharge of 

greenhouse gases on climate change 

to the extent that the proposal 

would diminish opportunities to use 

and develop renewable energy that 

would have reduced greenhouse 

gas emissions.  Mighty River Power 

applied to the Environment Court to 

strike out those parts of Greenpeace’s 

appeal on the basis that they were 

legally untenable.  

The Environment Court decided in 

favour of Mighty River Power, but 

Greenpeace appealed the decision 

to the High Court, alleging that the 

decision’s approach to sections 104E 

and 7(j) was in error.  The issue 

in contention was whether those 

sections have any relevance when 

a consent authority considers an 

application that does not involve the 

use or development of renewable 

energy.  Put more simply, can the 

fact that an application is not for 

renewable energy count against it?

The High Court said yes, allowing 

Greenpeace’s appeal.  It held that:

“If the application for a discharge 

permit which otherwise qualifies 

under s 104E includes no 

proposal which, if consented 

to and built, would enable a 

‘reduction in the discharge into 

air of greenhouse gases’ by 

the ‘use and development of 

renewable energy’ then that, too, 

is a factor the consent authority 

is entitled to take into account in 

deciding whether to exercise its 

discretion and grant consent… 

… the fact that a discharge 

… permit application which 

otherwise qualifies under s 104E 

includes no proposal for the ‘use 

and development of renewable 

energy’ does not exempt it 

from being considered under s 

104E.  That is a discretionary 

factor for the consent authority 

to take into account in deciding 

whether to grant consent to the 

permit application and, to that 

limited extent, to have regard 

to the effects of the discharge 

of greenhouse gases on climate 

change.” (Greenpeace New 

Zealand Incorporated v Mighty 

River Power 12/10/06, Williams 

J, High Court Auckland, CIV 

2006-404-4617, paragraphs 

50 and 55)

The High Court also noted its opinion 

that Mighty River Power’s position 

conflicted with the requirement of s 

7(i) to consider the effects of climate 

change (paragraph 42).  

Mighty River Power appealed against 

the High Court’s decision but later 

abandoned the proceeding when it 

elected not to proceed with its plans 

for the Marsden B power station.  

However, the High Court’s decision 

had implications for Genesis’ plans 

to build a gas-fired power station in 

Rodney and for its coal-fired Huntley 

power station.  Genesis therefore 

applied for a declaration on the issues 

and the proceedings were removed 

directly to the Court of Appeal.

MORATORIUM ON 
THERMAL GENERATION

On the same day that Genesis’ case 

was argued before the Court of 
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Appeal the government released 

its  energy strategy, indicating 

that a 10 year moratorium on the 

development of thermal base-load 

generating power stations would 

be forthcoming.  Nevertheless the 

Court of Appeal was persuaded that 

its decision was still necessary, as it 

was possible that Genesis’ proposed 

Rodney power station would not be 

base-load generating or built within 

the next 10 years, or that it was too 

far along for any moratorium to 

apply.

QUESTIONS FOR THE 
COURT OF APPEAL

Genesis sought declarations to the 

effect that in circumstances where no 

use and development of renewable 

energy is involved, s 104E prohibits 

a consent authority from considering 

the effect of greenhouse gases on 

climate change, subsections 7(i) and 

(j) are not relevant considerations, 

and a regional council’s rules cannot 

relate to the effects of greenhouse 

gas discharges on climate change.

Genesis argued that sections 104F 

and 70B showed that regulation of 

the effects of greenhouse gases on 

climate change should be led solely 

by National Policy Statements or 

National Environmental Standards.  

The legislative intent was to ensure 

the implementation of a uniform and 

coordinated national approach to 

greenhouse gas discharges.  Genesis 

proposed that the purpose of the 

exception in sections 104E and 70A 

is only to allow renewable energy 

developments such as biomass and 

geothermal (which would require 

discharge consents under section 15) 

to receive favourable consideration 

insofar as they resulted in absolute 

or relative reductions in greenhouse 

gases.  Sections 70A and 104E do 

not authorise a rule to penalise 

greenhouse gas discharges on the 

basis of their effect on climate 

change or provide a basis for 

declining consent to an application 

for the same reason.  

Genesis also argued that section 

7(j) is not a relevant consideration 

for a consent authority assessing an 

application that does not involve the 

use or development of renewable 

energy, and that as section 7(i) 

relates to effects of rather than on 

climate change it cannot weigh 

against a proposal to discharge 

greenhouse gases.  

Greenpeace argued that section 104E 

applied to all applications requiring 

a discharge consent under section 

15, and that any such application 

should be evaluated relative to 

the reductions in greenhouse gas 

emissions achievable by the use and 

development of renewable energy.  

It was argued that the logical 

corollary of considering the benefits 

of renewable energy and reductions 

in greenhouse gas discharges was 

consideration of any negative effects 

or lost benefits resulting from 

the use of nonrenewable energy.  

Furthermore, as no national policy 

on greenhouse gas discharges 

had ever been promulgated, the 

interpretation advanced by Genesis 

would leave councils powerless to 

regulate greenhouse gas discharges.  

Such a result would do nothing to 

ameliorate climate change, despite 

subsections 7(i) and (j) being 

amended to require that particular 

regard to given to climate change 

issues.  

THE DECISION

The Court of appeal overturned the 

High Court’s decision.  It stated that 

the exception in sections 70A and 

104E applied only to renewable 

energy developments that, despite 

emitting greenhouse gases, reduced 

greenhouse gas emissions overall.  

Sections 104E and 70A cannot work 

to the detriment of non-renewable 

energy developments.  

Any standards for assessing the effects 

of greenhouse gases on climate change 

must be led by national policy, as 

proscribed by sections 70B and 104F.  

The Court observed:

“There are sound reasons why the 

emission of GHGs [(greenhouse gases)] 

should be subject to national, and 

not regional, regulation and control.  

Regulation would put heavy resource 

demands on regional government but 

produce results which would not be 

commensurate with the effort involved.  

The effects of GHG emissions are not 

of a regional character.  If regions adopt 

different standards, this would encourage 

selective behaviour, with projects being 

set up in regions which offered the least 

restrictions and with no net gain to the 

wider environment to which climate 

change is relevant.  Further, given New 

Zealand’s comparatively low contribution 

to worldwide GHG emissions and the 

infinitesimal contribution which any 

particular project could make, there 

would be no demonstrable linkage 

between GHG emissions associated 

with any particular project and climate 

change generally.

It is therefore understandable 

that since 2002, legislative policy 

has been for New Zealand’s 

response to the challenges of 
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climate change to be organized 

on a national rather than a 

regional basis…” (paragraphs 

17-18)

The Court generally favoured Genesis’ 

submissions on section 7(j), stating:

“A requirement to ‘have 

particular regard … to the 

benefits of renewable energy’ 

does not necessarily entail a 

requirement to have particular 

regard to the ‘disbenefits’ in 

terms of climate change of non-

renewable energy generation … 

we do not equate the absence of 

a positive factor as amounting 

to a negative factor.  To allow 

proposals to provide energy 

from non-renewable sources to 

be evaluated against a general 

baseline that renewable energy 

production is better would 

necessarily cut right across 

the prohibition in s 104E.” 

(paragraph 43)

However the Court declined to make 

a declaration that s 7(j) was not 

relevant to non-renewable proposals 

because the benefits of renewable 

energy are not confined to the climate 

change concerns prohibited by 

section 104E.

With respect to section 7(i), the Court 

of Appeal disagreed with the High 

Court’s view that it conflicted with 

section 104E, stating:

“Section 7(i) anticipates that 

there will be climate change 

and requires regional councils to 

take into account, in exercising 

their functions under the Act, 

the effects of climate change.  We 

see no inconsistency between the 

requirement and the prohibition 

on regional regulation of the 

emission of GHGs (a process that 

is logically upstream of climate 

change, and thus the effects of 

climate change).  That there is a 

difference between the relevant 

concepts is emphasised by s 3(b) 

of the 2004 Amendment Act…” 

(paragraph 37)

FUTURE RELEVANCE OF 
THE DECISION

The decision confirms that until a 

national policy on greenhouse gases 

and climate change is promulgated 

regional councils cannot regulate such 

discharges on the basis of their effect 

on climate change.  

It also confirms that non-renewable 

energy generation proposals must be 

assessed on their own merits, rather 

than relative to renewable alternatives.  

Given the government’s introduction 

of a 10 year moratorium on thermal 

generation that conclusion may appear 

to be of limited relevance, but it should 

be noted that the moratorium itself is 

not absolute.  It does not prohibit the 

thermal energy developments if they 

are not for base-load generation, nor 

if they are necessary for security of 

supply.

The Court of Appeal’s approach to 

section 7(j) means that the line of 

argument Greenpeace advanced to the 

effect that non-renewable generation 

adversely impacted the market for 

renewable generation is not legally 

viable.

One of the decision’s most far-

reaching conclusions may well be in 

regard to section 7(i).  The careful 

distinction drawn between effects 

of climate change and effects on 

climate change must mean not only 

that non-renewable greenhouse gas 

discharging energy projects cannot 

be disadvantaged by their effects 

on climate change, but also that 

renewable energy proposals cannot 

rely on s 7(i) as a statutory imperative 

in their favour.  That approach is at 

variance with how the Environment 

Court has generally approached s 7(i) 

in its decisions on renewable energy 

proposals at Awhitu, Makara and in the 

Hawke’s Bay, however in any event, it is 

doubtful whether such reliance added 

anything to the positives accruing to 

those proposals under s 7(j).
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BACKGROUND

Climate change litigation 

is in vogue in Australia.  

It has spawned a book 

Climate Change Litigation, Smith and 

Shearman (2006) that examines the 

utility of public law challenges, human 

rights law, common law action in tort, 

and legal action for breach of director’s 

duties under companies legislation. 

The regulation of greenhouse gas 

emissions from coal mines has also 

been brought sharply into focus by a 

group of leading cases:

• W P S Q  P r o s e r p i n e /

Whitsunday Inc v Minister for 

the Environment and Heritage 

[2006] FCA 736 ( the 

Wildlife Whitsunday case) 

that concerned emissions 

from two coal mines, where 

the decisions under the 

Environment Protection and 

Biodiversity Act 1999 (Cth) 

were challenged on judicial 

review before the Federal 

Court of Australia;

• Queensland Conservation 

Counc i l  v  Xtrata  Coal 

Queensland [2007] QCA 338 

(the Xtrata case) considered 

in this article;

• Q Coal Pty Ltd v Mackay 

C o n s e r v a t i o n  G r o u p 

(unreported) (the Sonoma 

Mine case) that concerned 

objections to the grant 

of a mining lease in the 

Queensland Land and 

Resources Tribunal (which 

were abandoned by the 

appellants to enable them to 

focus on the Xtrata case);

• A n v i l  P r o j e c t  Wa t c h 

Association Inc v Minister for 

the Environment and Water 

Resources [2007] FCA 1480, 

[2008] FCAFC 3 (the Anvil 

Hill case) that concerned 

emissions from a coal 

mine in New South Wales, 

where the decision under 

the Environment Protection 

and Biodiversity Act was 

challenged on judicial 

review before the Federal 

Court of Australia.

The decision of the Queensland 

Court of Appeal in the Xtrata case 

involved objections to applications 

made under the Mineral Resources Act 

1989 and the Environmental Protection 

Act 1994.  The Conservation Council 

originally sought conditions requiring 

a 100% offset of greenhouse gas 

emissions from the mining, transport, 

and use of coal from the proposed 

mine.  Xtrata proposed to extend an 

existing mining area at Suttor Creek in 

Central Queensland, 129km west of 

Mackay on the Queensland coast, by 

developing a new open cut coal mine 

to replace existing production areas.

LAND AND RESOURCES 
TRIBUNAL

At the hearing before the Land and 

Resources Tribunal of Queensland, 

the Conservation Council sought 

to amend its objection from a 

100% reduction in emissions to a 

10% reduction in emissions.  The 

question arose before the Tribunal as 

to whether amending the objection 

in this way would completely 

alter or merely narrow the scope 

of the objection, and whether the 

Conservation Council should be 

allowed to amend its objection in 

that way.  The Tribunal rejected this 

application because it amounted to 

an amendment of the grounds of the 

original objection.

However,  the matter  became 

more complex when the Tribunal 

questioned whether anthropogenic 

greenhouse emissions have proven 

to contribute to climate change, 

notwithstanding the fact that this 

question was not in issue between the 

parties.

After the conclusion of the hearing 

the Tribunal had regard to scientific 

papers that criticized the Stern Review 

and “concluded that Stern’s claim 

that the scientific evidence for GHG-

induced serious global warming and 

climate change was overwhelming 

was just an assertion and was wrong”.  

Climate Change Litigation – the 

Xtrata Case

Trevor Daya-Winterbottom, Barrister
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The Tribunal also had regard to the 

Fourth Assessment Report of the 

Intergovernmental Panel on Climate 

Change, and called for further 

submissions on the Summary for 

policymakers, that formed part of the 

IPCC Fourth Assessment Report but 

failed to indicate the degree of reliance 

it would place on the document.  The 

Tribunal concluded:

[21] QCC submitted that 

I should have regard to 

[Environmentally Sustainable 

Development] principles 

“to mitigate the serious 

environmental degradation 

caused by global warming”.  

The difficulty with that 

submission is that, whilst 

I have considered the ESD 

principles and QCC’s detailed 

submissions concerning their 

operation, it is based upon 

an assumption concerning 

the cause and effect of global 

warming.  In the present 

case, I am not satisfied that 

that assumption … has been 

shown by QCC to be valid.  

Indeed even if this mine’s GHG 

emissions were eliminated 

completely, QCC failed to 

show that that would have 

the slightest effect on global 

warming or climate change.

A c c o r d i n g l y,  t h e  Tr i b u n a l 

recommended that the Minister 

for Mines and Energy grant the 

applications “without any of the 

conditions sought by the objectors”.

The weight given to these documents 

by the Tribunal, particularly the 

scientific papers critical of the Stern 

Review, and the manner in which it 

had raised matters with the parties 

clearly illustrates that its decision 

was influenced by them.  As a result 

questions of procedural fairness arose 

regarding how the Tribunal dealt with 

this aspect of the case, and whether 

the Conservation Council had been 

denied natural justice.

COURT OF APPEAL

The Court of Appeal carried out a 

thorough review of the Tribunal’s 

decision and the relevant legislation.  

Based on this foundation the Court 

considered whether there had been a 

denial of natural justice.  To determine 

this issue the Court enquired as to 

exactly what (if anything) was in 

dispute between the parties regarding 

global warming.  The Court found 

that the affidavit evidence from the 

parties:

[36] … did not put in issue 

that global warming and 

climate change were real and 

were caused by emissions of 

greenhouse gases linked to 

human activity, especially the 

burning of fossil fuels.

The Court stated:

[41] The fact that climate 

change is occurring and that 

anthropogenic greenhouse gas 

emissions have contributed to 

it, was undoubtedly common 

ground between the parties at 

the hearing.  The submissions 

from Xtrata, the EPA and QCC 

responding to the Tribunal’s 

letter of 5 February also all 

support that conclusion.  

What was in issue was the 

extent to which the proposed 

mine would contribute to 

global warning and whether, 

in the applicable factual and 

statutory matrix, the Tribunal 

should impose conditions on 

the recommended granting 

of Xtrata’s applications 

in response to the mine’s 

potential contribution to 

global warming.

After addressing that question the 

Court turned to the question of 

whether the Tribunal had breached 

natural justice.  The Court noted 

that the relevant factual and statutory 

“context” would have a direct bearing 

on the answer to this question.  It 

noted that the Tribunal had wide 

powers as a court of record and that 

the expert witnesses  called by the 

parties had been subject to cross-

examination and re-examination.  The 

Court also noted that the Tribunal had 

the power under the Mineral Resources 

Act “to inform itself of anything it 

considered appropriate”.

The Court found from the reasons 

given for the first instance decision 

that the Tribunal had clearly been 

influenced by the critique of the 

Stern Review, notwithstanding the 

fact that this matter was not raised 

by the parties and was not consistent 

with the position taken by them at 

the Tribunal hearing.  Whilst the 

Tribunal had given the parties notice 

that it considered the critique of the 

Stern Review to be “relevant to the 

ultimate decision”, the parties were 

denied the opportunity to respond 

to the critique.  Critically, the Court 

found:

[45] … the Tribunal did not 

specify or clarify the way 

in which it considered the 

critique may be relevant … 
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Having regard to the way 

the hearing was conducted, 

the Tribunal’s letter did not 

make sufficiently clear that 

the Tribunal considered that 

global warming was occurring 

and that it was caused by 

anthropogenic greenhouse 

gas emissions.  The Tribunal’s 

reliance on the critique 

to dismiss the objections 

was not something which 

should reasonably have been 

anticipated by QCC after 

receiving the [Tribunal’s] 

letter.

Whilst the Tribunal had drawn the 

parties attention to the new material 

that had come to its attention after 

concluding the hearing, it had not 

discharged its obligation to give 

them “a real opportunity to present 

information or argument on a 

matter not already obvious”.  In 

particular, the failure to convey to 

the Conservation Council the fact 

that the Tribunal was not persuaded 

that “anthropogenic greenhouse gas 

induced serious global warming”, 

and that the Conservation Council 

was unlikely as a result to secure the 

conditions sought indicated that there 

had been a denial of natural justice in 

this case.

Based on its previous decision in 

Armstrong v Brown [2004] 2 Qd R 345 

the Court accepted that a breach of 

natural justice is an error of law, and 

allowed the appeal and set aside the 

Tribunal’s decision and remitted the 

case for re-hearing before the Land 

Court.

The Court then turned to the question 

of whether the Conservation Council 

should have been allowed to amend 

the conditions sought.  It found that 

the Tribunal had “wide discretionary 

powers” and could have allowed 

the amendments to the suggested 

conditions.  The Court stated:

[51] … Had QCC been 

successful in its application 

to amend its particulars from 

requiring Xtrata to avoid, 

reduce or offset greenhouse 

gas emissions related to the 

proposed mine by 10 per cent 

rather than the particularised 

100 per cent, it would not 

have significantly changed the 

case that Xtrata had to meet.  

The proposed amendment … 

involved a question of degree 

and amount; if anything it 

narrowed rather than widened, 

but certainly did not alter, the 

issue for determination …

Specifically, the Court found that 

the amended conditions would 

not have disadvantaged Xtrata, 

and that its response would have 

required “relatively straight-forward 

mathematical recalculations and 

minor consequential addenda to their 

reports”.  Accordingly, the Tribunal 

should have allowed the amendments 

to the suggested conditions.

The Conservation Council also 

alleged that the Tribunal had erred in 

interpreting its statutory role, and that 

it was not required to demonstrate a 

causal link between emissions from 

the proposed mine and a discernable 

environmental impact.  However, 

because the Court had ordered a re-

hearing before the Land Court it was 

not necessary to determine these 

matters as any defects would be cured 

by the re-hearing.

COMMENT AND 
CONCLUSION

The debate in New Zealand regarding 

the use of consent conditions to 

mitigate greenhouse gas emissions was 

concluded in Environmental Defence 

Society v Taranaki Regional Council 

(A184/2002) and Environmental 

Defence Society v Auckland Regional 

Counc i l  [2002]  NZRMA 492 

concerning proposed power stations 

at Stratford and Otahuhu. The 

Environment Court held that a 

national approach was required to 

address climate change.  The Court 

deferred to the preferred policy 

package selected by Government to 

implement the Kyoto Protocol.  It 

considered that mitigating greenhouse 

gas emissions had national and 

international implications, and 

required assessment of the social and 

economic consequences of imposing 

“offset” conditions.  The Court 

considered that such matters were 

“quintessential policy decisions” that 

were best made in the political arena 

following an informed research led 

debate.

Subsequently, the opportunity for 

climate change litigation in New 

Zealand has been reduced under the 

Resource Management Act 1991 (RMA) 

as a result of the 2004 amendments, 

and the provisions of the Climate 

Change (Emissions Trading and 

Renewable Preference) Bill currently 

before Parliament arguably internalise 

adverse effects from greenhouse gas 

emissions.

Whilst the Court of Appeal decision 

in Genesis Power Ltd v Greenpeace 

New Zealand Inc [2007] NZCA 

469 has confirmed that regulation 

of greenhouse gas emissions is 
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not possible under the RMA, the 

possibility of further climate change 

litigation under the RMA remains 

until the ultimate decision is made in 

the Genesis Power case by the Supreme 

Court.

The Xtrata decision is of interest 

as part of the wider trend toward 

climate change litigation, particularly 

following the action by Greenpeace 

in “serving notice” on twenty New 

Zealand companies:

… advising that they could 

be held liable for their 

contribution to the damage 

caused by, and costs of, 

climate changes, especially 

if they refuse to change their 

current practices … including 

damages claims or regulatory 

prosecution.  (6 July 2007 NZ 

Lawyer 7)

By framing its allegations in this way 

Greenpeace deliberately focused on 

company directors and their duties 

under the Companies Act 1993 to 

manage risk exposure and generally 

act in the best interests of the 

company.

Whether the ultimate decision in 

the Genesis Power case will signal the 

end of climate change litigation in 

New Zealand is an entirely different 

question, and depends on whether the 

trend toward more creative litigation 

under other statutory and common 

law codes evident in Australia takes 

hold on this side of the Tasman.

RMLA Conference
25-27 September 2008

Dunedin

The Resource Management Law Association of New Zealand Inc (“RMLA”) 
is pleased to announce that the 2008 Conference will take place from 

25 to 27 September, 
at the Dunedin Centre, 

1 Harrop Street, Dunedin.

More details will be released over the coming months.

So, mark these dates in your diary now, and check out 
the RMLA website for future updates (www.rmla.org.nz).
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In this article, Michael Garbett, 

a partner at Anderson Lloyd, 

analyses the case law dealing 

with restricted discretionary activities. 

This article discusses the current 

approach of the Environment Court 

to such consents and explains how 

this approach can complicate the 

consent process. 

A “restricted discretionary activity” 

is a type of resource consent where 

a Council’s District Plan limits the 

range of relevant issues that can be 

considered.  An example is where a 

resource consent may be required for 

a house near to a property boundary, 

but the only relevant issue is the 

degree to which the neighbour is 

shaded.

In the Environment Court there have 

been decisions which have determined 

that restricted discretionary activities 

can be refused or have conditions 

imposed only if those matters are 

identified in the District Plan. 

There is a second recent line of cases 

which have determined that restricted 

discretionary activities need to be 

assessed under section 104 of the 

Resource Management Act (RMA) and 

are subject to a further assessment 

under Part 2 of the RMA. This recent 

line of cases allow a significantly 

wider range of relevant matters to be 

assessed than what the District Plan 

may have envisaged. This tends to 

undermine the purpose of a restricted 

discretionary activity. By doing so, 

this increases the range of relevant 

matters that need to be taken into 

account, the complexity of the issues 

to be considered  and the cost of 

hearings for restricted discretionary 

activities.

THE TRADITIONAL VIEW

Based on an Environment Court 

decision in 1999 Auckland City Council 

v Auckland Regional Council A28/99 

the traditional view concerning 

restricted discretionary activities, 

was that resource consents could 

be refused or conditions imposed, 

based only on the matters which the 

District Plan describes as relevant. 

The Environment Court in 1999 

described the position as follows 

in Auckland City Council v Auckland 

Regional Council [1999] NZRMA 167 

at paragraph 94:

We do not accept that 

this general provision was 

intended to add the broad 

matters stated in Part 2 to the 

matters expressly specified 

in a District Plan as relevant 

considerations for deciding 

applications for restricted 

discretionary activities. That 

would deprive restricted 

discretionary activities of their 

distinctive quality.

The point is: where a District Plan 

identifies relevant matters, the court 

when assessing a resource consent 

application, could consider only 

those matters . This had the effect 

of simplifying hearings for resource 

consent applications.

CURRENT POSITION OF 
ENVIRONMENT COURT

In two recent decisions, Stephenson v 

Auckland City Council A169/2005 and 

The John Wooly Trust v Auckland City 

Council A049/2007 the Environment 

Court determined that:

a. A restricted discretionary 

activity simply restricts the 

number of relevant matters 

contained in the District 

Plan to which the consent 

authority can have regard; 

and

b. All the matters set out in 

section 104 RMA remain 

relevant; and

c. Section 104 RMA is subject 

to Part 2, which sets out the 

purpose of the Act, which is 

also relevant and needs to 

be assessed.

The consequence of this interpretation 

is that even though the District Plan 

might limit the range of relevant 

matters, any submitter can challenge 

a resource consent on the basis that it 

is inconsistent with the wide ranging 

Restricted Discretionary 
Activities – Are They Really?

Michael Garbett, Anderson Lloyd
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and subjective matters contained 

in Part 2 RMA. This creates greater 

uncertainty and complexity in 

resource consent hearings. 

The arguments in favour of the 

Court’s current approach are:

a. Section 104 begins: When 

considering an application 

for a resource consent …. 

It is clear both from its 

position at the beginning 

of the “Decisions” part of 

the Act and the wording of 

section 104 itself, that every 

resource consent application 

is to be considered under 

s ec t ion  104 .  Th i s  i s 

important because it is 

section 104 which requires 

consideration of;

i.  The appl icat ion for 

r e s o u r c e  c o n s e n t 

(104(1))

ii. Any submissions (104(1))

iii Actual and potential 

effects on the environment 

(104(1)(a.)).

iv. Any relevant provisions of 

national policy statement, 

regional plan and the 

District Plan (104(1)(b.)).

b. There are other machinery 

provisions in section 104 that 

must apply to all resource 

consents, including those 

for a restricted discretionary 

activity. Examples include:

i. The permitted baseline 

now in section 104(2).

ii. D i s r e g a rd i n g  t r a d e 

competition (104(3)(a.)).

iii. Disregarding effects on 

those who have given 

written approval to an 

application (104(3)(b.)).

c. This is all subject to Part 2 

of the Act (ie the purpose, 

sections 6, 7 and 8) being 

relevant.

d. Section 104C is headed 

Particular restrictions for 

restricted discretionary 

activities (emphasis added). 

This signals that there are 

other general provisions 

which apply.

e. Section 104C(a). says that 

a consent authority “must 

consider only those matters 

specified in the plan or 

proposed plan to which it 

has restricted the exercise 

of its discretion”. This 

subsection ensures that 

when the decision maker 

considers the District Plan 

(as required by section 

104(1)(b.), only the relevant 

matters specified in the plan 

are considered. It does not 

exclude consideration of 

other relevant sections in 

the Act.

Accordingly restricted discretionary 

activities (and all resource consents) 

are processed under section 104 and 

thereby subject to Part 2 of the Act.

HIGH COURT 
AUTHORITY 

Recently, this position was argued in 

the High Court in Blueskin Projects 

Ltd v Dunedin City Council (CIV-

2007-412-669). The parties in this 

case argued for and against the 

proposition that when considering 

a restricted discretionary activity 

the Court could have regard to 

Part 2. The High Court upheld the 

decision of the Environment Court 

on jurisdictional grounds and did not 

go on to determine the substantive 

arguments raised. The High Court 

did not therefore make a ruling on 

this issue, but did offer the following 

comment Paragraph 44:

In a case where it is no longer 

relevant to the decision I 

prefer not to venture in any 

definitive way upon the 

section 104C/section 104(1) 

issue. I admit that the scheme 

seemed to me to contemplate 

that section 104C was a self 

contained provision that was a 

qualification of, and limitation 

on, section 104(1). 

This seems to suggest that the High 

Court may be inclined to adopt a 

different view to the current position 

of the Environment Court. 

CONCLUSION

The wording of the RMA leaves 

open the arguments for and against 

the diverging Environment Court 

decisions. The recent comment from 

the High Court seems to suggest that 

there remains room to argue whether 

or not the current approach of the 

Environment Court towards the 

statutory scheme is incorrect. 

Based on the law as it currently stands 

a consent authority is free to assess 

restricted discretionary consents 

under section 104 and Part 2 RMA. 

This tends to enable arguments on 

almost any environmental issues 

despite the intent of many district 

plans to restrict the scope of relevant 

issues. 

The fact that the Environment Court 

has issued conflicting decisions on 
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this issue highlights an issue of 

uncertainty in the RMA. It is not 

entirely clear whether Parliament 

intended restricted discretionary 

activities to be assessed under Part 

2. This is an issue that could easily 

be clarified by legislative change. 

Section 104C should state whether 

or not it is subject to section 104 

and Part 2 RMA.

SUMMARY

1. The Environment Court (and 

other consent authorit ies) are 

frequently required to consider 

a p p l i c a t i o n s  f o r  r e s t r i c t e d 

discretionary activities.  Many 

District Plans restrict consideration 

to only the standard that is breached 

by a proposal, such as maximum 

height.

2. When making this assessment, 

the  consent  author i t ies  have 

approached the matter on the basis 

that they can take into account only 

relevant matters that arise from the 

District Plan itself.

3. Recently, there has been a line 

of cases which suggests that the 

various consent authorities should, 

in addition, assess the application 

against the matters that arise from 

Part 2 of the RMA. 

4.  To give more certainty to 

applicants and the various consent 

authorities, this issue should  be 

resolved by legislation,

Postscript - Following this article 

being sent for publishing the High 

Court has issued its decision in 

Auckland City Council v The John 

Woolley Trust (CIV 2004-404-3787). 

This decision confirms the current 

Environment  Court  approach 

discussed in this article with one 

important qualification. The High 

Court has decided that a restricted 

discretionary activity is assessed 

under Part 2, but Part 2 can only 

be relied on to grant consent, not to 

refuse consent or impose conditions. 

This is a difficult distinction to 

make in practice, especially when 

determining what is, and is not 

relevant to a particular decision. 

This distinction will be discussed 

in a follow up article by Michael 

Garbett.
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This article is an abridged 

version of a paper that has 

been commissioned by 

the Ministry for the Environment 

in response to recent debate about 

how cumulative effects are dealt with 

under the RMA.  It is intended to 

provoke discussion.  This summary 

is intended as a guide as to what is 

discussed in the complete paper that 

is available on the Quality Planning 

website. 

What are cumulative effects? What 

is the issue?

CRITICISMS

Parliament recognised the need to 

address cumulative effects at the 

time the Act was passed.  Recently 

however, some have questioned 

the effectiveness of the legislation 

in addressing such effects and have 

called for amendments and/or 

improved implementation to deal 

with the issue. The stimulus for the 

debate has been increased urban, 

rural and coastal development, with 

consequential threats to natural 

resources.  

Criticisms of the way the Act deals 

with cumulative effects include the 

following:

• the “effects based” approach 

c a n  o n l y  c o p e  w i t h 

individual consents;

• environmental degradation 

b e c o m e s  a  q u e s t i o n 

of “when” rather than 

“whether”;

• a more strategic response 

is required to manage 

i n c r e a s i n g l y  s c a r c e 

resources;

• there is a perception that 

it is easier to get the 100th 

consent than the 1st;

• the plan process is too slow;

• the Act is not sufficiently 

precautionary; and

• there is an over emphasis 

on scientific certainty and 

proof.

I accept that some types of cumulative 

effects have not been adequately 

addressed under the RMA.  In my 

view, however, the problems are 

largely not with the Act itself, but 

with its implementation at national, 

regional and district level.  It is not 

my intention to be critical of how 

local authorities or government have 

dealt with cumulative effects.  I fully 

acknowledge the difficulties faced by 

resource managers in this area.  There 

are a number of practical, policy 

and political barriers to dealing with 

cumulative effects.  However, in my 

opinion there are adequate tools 

available under the RMA to address 

this issue.  I do not believe that there 

is a need for significant statutory 

amendment.  Rather there is a need 

to more effectively use the tools we 

already have.  

The view that the RMA is unable to 

handle cumulative effects is open 

to debate.  In a paper presented at 

the Environmental Defence Society 

Conference 2007 Hon Peter Salmon 

QC commented as follows (“Revisiting 

the Purpose and Approach to Resource 

Management”, Beyond the RMA 

Conference, 30-31 May 2007):

If one looks at the definition 

of effects, at s 5 and its three 

‘bottom lines’ and at the 

duties and responsibilities of 

regional councils set out in 

s 30, there is clear power to 

deal with cumulative effects.  

It is a question of identifying 

the resource, determining its 

capacity and then limiting its 

use so that the s 5 objectives 

can be met.  Cumulative 

effects may be difficult to 

identify in some instances 

but I cannot see how a better 

system for dealing with them 

can be provided.  Whatever 

Philip Milne, Partner, Simpson Grierson

When is enough, enough?
Dealing with cumulative effects under the RMA
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the system devised, the same 

problems of identification and 

control will arise.

These tasks highlight the fundamental 

issue of determining “the point in time 

or space where the accumulation of 

insignificant effects becomes significant” 

(Gargiulo v Christchurch City Council 

C137/2000).  Or put another 

way, how should decision makers 

determine when is enough, enough?  

WHAT ARE CUMULATIVE 
EFFECTS?

The leading case on cumulative 

effects is the Court of Appeal decision 

in Dye v Auckland Regional Council 

[2002] 1 NZLR 337.  Dye concerned 

an application for a non-complying 

activity to subdivide a rural section 

into five lots.  It was argued that 

granting consent would create a 

precedent effect that would result 

in adverse cumulative effects on the 

environment from similar subdivision 

proposals that would likely follow.  

The Environment Court found that 

the proposal would not result in either 

an actual or cumulative loss of rural 

character.  However on appeal, the 

High Court ruled that the cumulative 

waste water, stormwater, ecological, 

and roading effects that might result 

from the subsequent development 

proposals which might follow from 

the grant of consent, had not been 

appropriately considered.  

In overturning the judgment of the 

High Court, the Court of Appeal began 

by looking at the definition of “effect” 

in section 3.  The Court observed that 

a cumulative effect is not the same 

as a potential effect, based on the 

inclusion of potential effects separately 

within the definition.  Discussing the 

characteristics of cumulative effects, 

the Court concluded:

A cumulative effect is 

concerned with things that 

will occur rather than with 

something which may occur, 

that being the connotation of a 

potential effect…. The concept 

of cumulative effect arising 

over time is one of a gradual 

build up of consequence.  

The Court also noted that “potential 

effects” are effects which may happen 

or they may not.  Accordingly, it 

found that “precedent” effect resulting 

from the grant of a resource consent 

did not fall within the concept of 

cumulative effect:   

If the precedent effect of 

granting a resource consent 

is to fit within the definition 

at all, it must do so by dint 

of its potential effect and it 

would then have to satisfy the 

probability and, if applicable 

the potential impact criteria. 

The Court of Appeal held that the 

precedent of granting a resource 

consent is a relevant factor for a 

consent authority to take into account 

when considering an application for 

consent but is not a cumulative effect.  

The Court noted that the granting of 

a resource consent has no precedent 

effect in the strict sense, and “the most 

that can be said is that the granting of 

one consent may well have an influence 

on how another application should be 

dealt with”.  With respect, that was a 

predictable and sensible approach.

Dye is authority that precedent effects 

are not cumulative effects.  However, 

the implication that potential effects 

cannot be cumulative effects (if that 

was intended) was obiter and, with 

respect, is open to debate.  That case 

was not about actual versus potential 

cumulative effects, but rather, was 

about likely effects and speculation 

as to the potential cumulative 

effects arising from possible future 

discretionary or non-complying 

applications which might or might 

not be granted.

The approach in Dye has also been 

the subject of discussion by the 

Environment Court.  In Upper Clutha 

Environmental Society Inc v Queenstown 

Lakes District Council (C104/2002),  

Judge Jackson noted that the Court 

of Appeal’s statements concerning 

the distinction between “actual and 

potential effects” in section 104(1)(a) 

and “effect” in section 3 were obiter 

and not binding on the Environment 

Court.  The Court concluded:

[W]hen considering effects 

the consent authority (or 

on appeal, this Court) can 

disregard the monochrome 

‘effects’ of Dye and consider 

the full spectrum of effects 

that Parliament intended 

by applying paragraph (i) 

with paragraph (a) of section 

104(1).

Whilst the scope and meaning of 

cumulative effects is not settled.  

What can be stated about the current 

position under the RMA is as follows: 

• cumulative effects can and 

must be considered when 

determining a resource 

consent application;

• cumulative effects include 
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the effects that would 

result if the activity for 

which consent is sought is 

approved, in combination 

with the effects of other 

existing activities and/or 

effects which are likely to 

arise over time;

• cumulative effects require 

consideration on a case-

by-case basis and there are 

circumstances where such 

cumulative effects warrant 

the declining of consent;

• s o  c a l l e d  p r e c e d e n t 

effects are not cumulative 

effects but are a relevant 

consideration (Dye); and

• cumulative effects include 

the addit ive effects of 

other possible but not 

yet occurring permitted 

activities and the effects 

of granted but not yet 

implemented consents 

(Cashmere Park Trust v 

Canterbury Regional Council 

C48/2004).  

It remains open for debate as to 

whether cumulative effects should 

include the additive effects of not yet 

occurring but likely (non fanciful) 

controlled activities.  In the author’s 

opinion this would be a sensible 

extension of the concept since the 

consent authority has no discretion 

to decline such applications. 

I cannot see any need to redefine 

effects or cumulative effects.  The 

decision in Outstanding Landscape 

Protection Society Inc v Hastings 

Dis tr i c t  Counc i l  (W024/2007) 

demonstrates that the Courts can 

and will grapple with cumulative 

effects: 

If a consent authority could 

never refuse consent on 

the basis that the current 

proposal is … the straw that 

will break the camel’s back, 

sustainable management is 

immediately imperilled.

PREREQUISITES 
TO DEALING WITH 
CUMULATIVE EFFECTS

Identifying the resource (Where, 

what, how much?)

This sounds simpler than it is in 

practice.  Before one can determine 

the limits to resource use, one must 

identify the extent of the resource 

in time and space, its capacity at 

particular times and places, and its 

qualities and value (in a qualitative 

and quantitat ive sense).   The 

challenges of identifying the extent 

and depth of ground water resources 

and the values supported by surface 

water  resources  demonstrates 

the difficulties faced by resource 

managers.

Identifying the resource takes on a 

different dimension when dealing 

with resources with qualitative 

components. Take a windswept 

ridge.  The generator will tell you its 

value for a wind farm, but what is 

the landscape and amenity resource 

involved? And what is its value?   

What is a river valued for?

Determining capacity (What 

are the sustainable limits of the 

resource?)

How many wind turbines can be 

sustained in a valued landscape?  

None or some?  If some, how many?  

In what parts of that landscape 

should there be none?  What is the 

minimum sustainable flow for a 

river or the minimum sustainable 

level or pressure in an aquifer?

We need to look to both quantitative 

and qualitative assessment in order 

to determine what is available, 

before we can determine the 

sustainable limits to the resource.  

Science and economics both have a 

part to play.  Valuing intrinsics such 

as natural character, wilderness or 

landscape amenity, is difficult but 

still essential.  We can not determine 

the capacity of the resource without 

knowing what it is valued for and 

why. 

Establishing limits to the use of 

a resource 

Once it is clear what the resource in 

question is, how should the relevant 

council determine the sustainable 

limits for the resource?  I refer to the 

example of groundwater, because it is 

one of the more complex and topical 

situations, and one that I have had 

to grapple with in recent times.  The 

added complexity for groundwater 

is the three dimensional nature of 

the resource (location, depth and 

time).  

There are a series of relevant 

questions, but whether it is ground 

water or some other resource, 

ultimately one gets back to the 

purpose of the Act which leads to the 

critical question:  Are the effects of the 

proposed activity, in conjunction with 

the effects of existing activities and over 

time (after avoiding, remedying and 

mitigating by conditions) sustainable? 
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When is enough really enough?

Usually where sustainable limits are 

being approached, new activities 

will be (or in my view or should 

be) non-complying.  Assuming 

then that the plan discourages the 

grant of new consents, the relevant 

question is likely to be whether the 

cumulative effects of the proposed 

additional activity (after mitigation by 

conditions) will be more than minor. 

More generally, I suggest that the test 

is not: Are existing cumulative effects 

already more than minor?  But rather: 

Will the residual effects of the proposed 

activity (after mitigation by conditions) 

cause an unacceptable increase in 

cumulative adverse effects?

CHALLENGES AND 
BARRIERS

To effectively deal with cumulative 

effects, resource managers need to 

confront the following challenges 

and barriers that are discussed in 

the complete paper available on the 

Quality Planning website: 

• Death by a thousand cuts;

• Planning creep - the thin 

end of the wedge (or the 

bolting horse);

• The existing environment 

argument (“just a wincey bit 

more wont hurt…”); and

• The precedent argument.

A further difficulty often faced 

by consent authorities and the 

Environment Court in dealing with 

cumulative effects is the failure of 

some councils to erect stop signs or 

at least “go slow” signs in their plans 

before sustainable limits are reached.  

Although the failure to establish limits 

before it is too late is not necessarily 

a failure by Councils to do their job 

and there are a variety of reasons why 

adequate limits may not have been 

set in time.

Is there too much emphasis on 

proof? 

Faced with competing evidence, 

consent authorities and the Court 

can and do err on the side of caution, 

particularly where the planning 

framework supports that.  I do not 

agree with suggestions that the 

resource use regime is fundamentally 

permissive.  At the regional plan level 

the statutory prescription is in fact 

restrictive.  If it is permitted, it is 

because the plan provides for that.  

If the relevant plan has not set “hard 

limits” such as minimum flows or 

levels or maximum rates of take, or 

prohibited activities (eg areas where 

marine farms or wind farms are 

prohibited) then the hard decisions 

are left to the consent process.  Even 

if the plan has  put up warning signs 

by using non-complying activity 

status, the consent authority still 

needs to determine whether the 

likely cumulative effects are more 

than minor.  Unless the plan prevents 

consent applications, we are left 

with decisions being made by the 

consent authority or Environment 

Court which inevitably requires the 

balancing of evidence.

I certainly agree that the “first in, first 

served” system is an unsatisfactory and 

inefficient way of allocating valuable 

resources, however in my view, the 

first in system and the adversarial 

system are not the cause of the 

cumulative effects dilemma.  Rather, 

the problem relates to the difficulties 

faced by resource managers in setting 

limits in plans or through the consent 

process.  In my view this is not a 

problem with the legislation, but 

rather reflects the difficulty of the 

task, in terms of having sufficient 

information and science to persuade 

decision makers.  The failure to 

establish limits before the horse has 

bolted sometimes also reflects the 

political difficulties often inherent 

when limitations are mooted.

TECHNIQUES

In my view the tools are available 

under the RMA to deal more 

effectively with cumulative effects.  

More guidance could perhaps be 

provided by central government in the 

form of NPS and NES, but ultimately 

local authorities have to grapple with 

the critical questions.  

The use of the following techniques is 

discussed in the complete paper:

• Prohibited activities with 

appropriate exceptions;

• Non-complying activities 

c o u p l e d  w i t h  s t ro n g 

objectives and policies;

• Resource based l imits 

(minimum flow, maximum 

rates of use and minimum 

standards of quality);

• Deferred zoning/limits;

• Use limits (cap allocation);

• Zones of prohibition or non-

complying activity;

• I n v e n t o r i e s  f o r  k e y 

resources;

• Assessment criteria;
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• Strong object ives  and 

policies (integrity of the 

plan);

• Adaptive management;

• Section 32 cost benefit 

analysis;

• Economic instruments;

• National Policy Statements 

and National Environmental 

Standards; and

• R e v i e w  o f  r e s o u r c e 

consents.

CAN CONSENT 
AUTHORITIES AND THE 
COURTS DEAL WITH 
CUMULATIVE EFFECTS?  

There has been some suggestion that 

consent authorities and the Courts 

can not, or are not, giving enough 

weight to cumulative effects.  This 

relates to the claims that the Act is 

not sufficiently precautionary and 

that there is too much emphasis on 

the need for “probative evidence”.  In 

my opinion the legislation and the 

consent process is, on the whole, 

adequate.  

Avoiding, remedying or mitigating 

adverse effects is a key requirement of 

the purpose of the Act.  Cumulative 

effects  must  a lso factor into 

safeguarding life supporting capacity, 

preserving the natural character of the 

coastal environment and many other 

section 6 and 7 matters.  Accordingly, 

in my opinion there would be nothing 

to be gained from requiring consent 

authorities to have “particular regard” 

to cumulative effects.  There is no 

statutory barrier to such effects being 

given due weight according to their 

significance in a particular case.  

If a local authority considers that a 

particular activity may cause more 

than minor adverse cumulative 

effects, it can draft objectives, policies 

and rules which effectively preclude 

activities with more than minor 

cumulative adverse effects, where 

those effects cannot be mitigated by 

conditions.  Furthermore, where 

appropriate they can use prohibited 

activity status.  

CONCLUSION

I acknowledge that there are problems 

with the management of cumulative 

effects under the RMA.  In my view 

however, the issue is largely one of 

implementation, primarily at regional 

and district level, rather than with 

inherent deficiencies in the Act itself.  

I accept that there are a number 

of practical, policy and political 

barriers to dealing with cumulative 

effects.  In my opinion however, 

legislative amendment is not the 

answer.  Changing the RMA will not 

address the fundamental problems of 

identification and control:  

• What is the resource? 

• How do we determine its 

capacity and set sustainable 

limits?  

• What are the causes of 

particular adverse effects?

The challenge is for local authorities 

to use the tools available to them 

before  the horse has bolted.  

Unfortunately that requires hard 

decisions.  It is often easier to see 

the problem after sustainable limits 

have already been reached, however 

by then one is playing “catch up”.  

Ideally cumulative effects should be 

dealt with through the development 

of more directive objectives, policies, 

assessment criteria and standards in 

plans.  Ultimately however (except 

where the activity is prohibited) 

the final decision as to sustainable 

limits will come back to the consent 

process.  There is certainly a need for 

caution when dealing with potential 

cumulative effects, particularly 

where the science is uncertain.  

Ultimately (unless we want to throw 

out the baby with the bath water) 

there is a need for councils to base 

restrictions and consent decisions 

on assessments of the likely cause, 

effect and implications (risks) of 

granting consent.  Moratoriums and 

National Environmental Standards 

should be a last resort where 

planning at a local level can not deal 

with a problem.
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INTRODUCTION

One of the more vexed set of 

issues facing both applicants 

and consent authorities 

under the RMA involves cumulative 

impacts and,  in particular,  how to 

address the effects of a given proposal 

alongside those of other developments 

or activities – past, present or future, 

and as may take place within the 

relevant environment.

The issues at stake are by no means 

academic. Cumulative impacts on land 

and water resources can be profound, 

and are becoming of increasing 

economic and environmental concern 

with respect to (for example) the 

electricity generation and primary 

production sectors.

Bearing in mind the potential for 

such impacts to arise, should consent 

authorities trouble themselves 

over the first of a potential series of 

developments or activities, and out 

of concern over any precedent it may 

create if approved?  

Will later applicants then not only 

be able to request a similar outcome, 

but be able to say that the relevant 

environment is no longer in a pristine 

or unimpaired state (“first cut is 

the deepest”- “thin end of the wedge” 

arguments).

Conversely, can consent authorities 

ensure that any later applications 

that actually do arise do not create an 

overall effect which is too great; bearing 

in mind the effects of activities  already 

approved or established (avoiding the 

“straw that breaks the camel’s back”).  

What if two or more applicants for 

consent would be competing to use 

or develop the same resource, and 

with each seeking priority for their 

application to be decided first?  Would 

one applicant in fact be better to wait 

until the other has set any precedent 

(actual or perceived), or simply press 

on as fast as possible (to avoid a 

cumulative impact argument being 

raised against it)?  

These are the issues explored in this 

article along with the closely related 

issue of how we determine the correct 

environmental baseline against which 

consent applications should be 

assessed.

As will be seen, the issues can merge - 

even clash.  The potential consequences 

of their interrelationship need to be 

borne in mind in developing successful 

consenting strategies, and by consent 

authorities in determining how to 

address concerns about cumulative 

effects in any given context.  

BACKGROUND 
– PRECEDENT AND 
CUMULATIVE EFFECTS 
UNDER THE RMA

In order to introduce the issues 

addressed in the article I need 

to  br ie f ly  examine  the  lega l 

position as to the relevance of, 

and interrelationship between, 

precedent and cumulative effects 

under RMA.

The leading decision on the topic is 

of course that of the Court of Appeal 

in 2001 Dye v Auckland Regional 

Council ([2001] NZRMA 513).

The  Cour t  o f  Appea l  f i r s t ly 

conf i rmed tha t  the  g rant ing 

of resource consent creates no 

precedent in the strict (legal) sense.  

All resource consent applications 

must be decided in accordance with 

the correct understanding of legal 

principles, but a consent authority 

is not formally bound by a previous 

decision of the same or another 

authority.  Indeed, as the Court 

further noted (in factual terms) 

no two applications are ever likely 

to be the same; albeit one may be 

similar to another. 

The Court of Appeal then explored 

the relationship between precedent 

impacts and cumulative effects, 

by reference to section 104(1)(a) 

of RMA (dealing with actual and 

potential effects on the environment 

of allowing the activity). 

The Court noted that the definition 

of effect under RMA includes any 

“cumulative effect which arises over 

time or in combination with other 

effects”.  It went on to say:  

First In Best Dressed?
Martin Williams, Barrister, Quay Chambers
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The concept of a cumulative 

effect arising over time is 

one of a gradual build up of 

consequences.  The concept 

of combination with other 

effects is one of effect A 

combining with effects B 

and C to create an overall 

composite effect D.  All of 

these are effects which are 

going to happen as a result 

of the activity which is under 

consideration.  

…  The definition is such that 

any “precedent” effect which 

may result from the granting 

of a resource consent is 

not within the concept of a 

cumulative effect. 

Whi le  the  Court  found tha t 

precedent effects were not relevant 

under section 104(1)(a) of RMA, 

later in the decision the Court 

appeared to allow for such concerns 

to be addressed under what is now 

section 104(1)(c) of the Act.

Further clarification of the issues 

was obtained through the High 

Court’s decision in Rodney District 

Council v Gould ([2006] NZRMA 

217).

In its decision, the High Court 

noted that the RMA itself makes 

no reference to precedent impacts, 

nor to the related concept of plan 

integrity.  It then stated regarding 

these concepts:

…their absence from the 

statute strongly suggests that 

their application in any case 

is not mandatory.  

The Court nevertheless went on to 

observe that the Environment Court 

could in appropriate cases reference 

the concepts of plan integrity and 

precedent, especially (and in line 

with earlier appellate authority) 

where a proposal lacks an “evident 

unusual quality”.  

RELEVANCE OF 
PRECEDENT

So are precedent effects relevant or 

not?  Strictly speaking a resource 

consent sets no legal precedent.  A 

consent authority is legally entitled 

to reach a different decision even 

on the same (or certainly, a similar) 

set of facts.  Even the Environment 

Court does not consider itself 

bound by earlier decisions.  It is 

only bound by decisions of higher 

courts.

Furthermore, it is usually possible 

to find distinguishing features 

between a first and any second 

(third or fourth) proposal. Indeed, 

the consent authority may well 

find that precisely because a first 

application had been approved, the 

nature of the receiving environment 

had changed, and that granting 

a later application would create 

a cumulative effect within the 

meaning of that term under RMA 

(an effect arising over time or in 

combination with other effects). 

As I will explain later in this 

article, it is precisely that kind of 

cumulative effect that influenced 

the Environment Court to decline 

consent to a wind farm proposal.  

P r e c e d e n t  e f f e c t s ,  a n d  t h e 

conceptually related issue of plan 

integri ty,  nevertheless  can be 

considered in deciding applications. 

The point is that they do not have to 

be, as confirmed in Gould. 

The deeper issue of course, is 

whether and when such effects 

(precedent and cumulative) ought 

to be considered in RMA (resource 

consent) decision making.

In examining that issue, I now 

go on to consider the opposite 

perspective. That is, rather than 

looking to the future,  I  now 

consider the issue in looking back 

at decisions previously made. In 

particular, I address the relevance 

such decisions have in terms of 

setting the correct environmental 

baseline against which the effects 

of any later proposals then fall to be 

addressed.

THE ENVIRONMENT AS 
WE KNOW IT?

In this part of the article I touch on 

issues of “baseline” and “priority” 

with respect to the assessment of 

successive and potentially competing 

resource consent applications.  

In doing so, I  wish to f irstly 

distinguish the concept of an 

environmental baseline from the 

legal principle (well established 

and no doubt famil iar,  a lbeit 

controversial) of the so called 

“permitted baseline”.  

Consideration of the permitted 

baseline concept should be confined 

to an analysis of the effects of 

activities which can be undertaken 

as of right or under an approved 

resource consent on the subject site. 
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Of greater relevance to the discussion 

in this article are “environmental 

baseline” issues going beyond 

the subject site; and taking into 

account effects on the relevant 

receiving environment, including as 

might arise from activities allowed 

within that environment under 

the district plan, and/or resource 

consents granted to other parties; 

implemented or otherwise. 

This naturally leads me directly to 

the decision of the Court of Appeal 

in Queenstown-Lakes District Council 

v Hawthorn Estate Limited ([2006] 

NZRMA 424).  

The Court of Appeal judgment 

usefully analyses a number of 

the concepts which both consent 

applicants and consent authorities 

must grapple with in addressing 

baseline issues; cumulative effects 

and the like.  

First and foremost, the Court of 

Appeal confirmed by reference to 

the “forward looking” scheme of and 

including Part II of RMA, that when 

considering the actual and potential 

effects of allowing an activity, 

the environment against which 

such effects fall to be considered 

is correctly seen as that modified 

through the future implementation 

of district plan and resource consent 

entitlements.

Relevant to the overall theme of 

this article is the discussion within 

the Court of Appeal’s decision of 

concerns raised about the prospect 

of cumulative impacts; in this 

instance with respect to resource 

consents for  act ivi t ies  in the 

surrounding environment.

The Court of Appeal in Hawthorn 

appl ied  s imi lar  reasoning  to 

that adopted by that Court in 

the permitted baseline litigation 

regarding the issue of “environmental 

creep”, and in stating:

It will always be a question 

of fact as to whether or 

not an existing resource 

consent is going to be 

implemented.  If it appeared 

that a developer was simply 

seeking successively more 

intensive resource consents 

for the same site there 

would inevitably come a 

point when a particular 

proposal was properly to be 

viewed as replacing previous 

proposals.  That would have 

the consequence that all of 

the adverse effects of the 

later proposal should then be 

taken into account, with no 

“discount” given for consents 

previously granted.

As such, the manner in which 

consent authorities can avoid the 

prospect of environmental creep; 

or a strategy of successive consents 

with an applicant relying on the 

earlier grants (which have not been 

implemented) to justify approval 

for an overall larger proposal, is 

to ask the question whether those 

earlier consents are in fact going to 

be implemented? 

If not, they do not form (or need 

not be seen to form) part of the 

environment against which the later 

application falls to be assessed.  The 

correct environmental baseline is 

then the environment in its original 

state.

PRIORITY AND THE 
STATE OF THE FUTURE 
ENVIRONMENT

The decision of the High Court in 

Unison Networks Limited v Hastings 

District Council (Unreported. High 

Court. Napier. CIV 2006-441-

0810. 15 May 2007. Heath J) 

builds on the themes explored in 

Hawthorn, but adds another layer 

of conceptual analysis – relating to 

issues of priority between competing 

applications.  

As to the facts, one proponent 

(Unison Networks Limited)  had 

lodged an application seeking 

approval for 15 wind turbines on 

the Ranges above Napier in the 

Hawke’s Bay.  A rival company had 

lodged an application slightly later 

in time for 75 turbines on adjacent 

land.

For practical purposes, there was 

potential for a clash between the two 

proposals, in terms of utilisation of 

the wind resource.  

Specifically, if one of the turbine 

fields was located too close to the 

other, it could affect the efficiency 

of the down wind turbine field 

through producing a wake of 

disturbed airflow.

While the Environment Court 

actually proceeded to hear both 

applications at one sitt ing, i t 

determined that the Unison proposal 

had priority, as its application 

had been notified to public first 

(applying Fleetwing Farms Limited 

v Marlborough Distr ict  Counci l 

[1997] 3 NZLR 257, Geotherm 

Group Limited v Waikato Regional 

Council [2004] NZRMA 1). The 
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consequences of this finding as to 

priority were critical to the ultimate 

outcome of the case.  

Citing Queenstown-Lakes District 

Council v Hawthorn, the Environment 

Court had stated:

Therefore  we should 

consider the application with 

first priority (ie Unison) as if 

the second application did 

not exist (as per Fleetwing 

Farms).  If we decide to grant 

the Unison application we 

should then go on to consider 

[the other] application and 

include, among the other 

relevant issues, the effects on 

the Unison development that 

will have been, by that point, 

granted and is very likely to 

be implemented.  In terms of 

the Hawthorn Estate decision, 

it is part of the environment.

The  prac t i ca l  impl ica t ion  o f 

this approach was that the other 

applicant had to adjust the design 

of its proposal to maintain adequate 

upwind / downwind separation 

between the turbines. 

The High Court ultimately upheld 

this allocation of priority and the 

approach to the issue of separation 

between the two turbine fields.  

There is therefore an interesting 

o v e r l a p  i n  t h e  i s s u e s  o f 

environmental baseline and priority 

evident in this decision.  

But this decision is important for 

reasons extending well beyond the 

wind farm scenario, or indeed the 

use and “allocation” of wind as a 

resource. 

Specifically the High Court rejected 

an argument that the priority rule 

posited in Fleetwing Farms (first in, 

first served) is confined to finite 

resources.

At least arguably in the context 

of the case, wind is not a finite 

re source .  By  cont ras t ,  o ther 

decisions involving priority have 

related to resources such as space 

for marine farms, water and/or 

geothermal energy, with there being 

no capacity for a shared use between 

competing operations.

If, as the High Court found, priority 

is not confined to finite resources 

(such as water, or coastal space), 

the implications of the decision are 

potentially far reaching. 

They might extend into cases 

involving the utilisation of air sheds 

(capacity to discharge particulate 

matter within air quality standard 

thresholds- arguably finite in nature 

in any event) and/or to establish 

activities within acceptable noise 

limits, or even into cases involving 

access to constrained roading 

networks with respect to subdivision 

activity.

The broader implication of the 

Unison decision is that consent 

applicants should perhaps get in 

quickly on a “lolly scramble” basis 

to gain access to not only finite, but 

potentially non-finite (and certainly 

less finite) resources.  

In some situations this might 

counter or overcome  the converse 

temptation for an applicant to let 

another development “test the 

waters”, and set any precedent 

(such as there is or should be under 

RMA). That certainly appeared to 

be the case with the Marine Farm 

coastal occupation “rush” of the late 

1990s.

M u c h  w i l l  d e p e n d  o n  t h e 

circumstances; the nature and 

capacity of the resources at stake, 

and the original  s tate  of  the 

receiving environment. 

To conclude this discussion, I 

would like to return to the wind 

farm scenario, and with a warning 

about the potential implications for 

any “wait and see” approach, and of 

what can be described as cumulative 

impacts – properly so called.  

CUMULATIVE IMPACTS 
- SYNTHESIS

The sequel to the wind farm 

decision just described involved a 

subsequent application by Unison 

and for Stage two of its overall 

proposal – involving a further 37 

turbines (The Outstanding Landscape 

Protection Society (Inc) v Hastings 

District Council (W 24/07)).

When that second application 

later fell to be considered by the 

Environment Court, a principal 

ground of the Court’s decision to 

decline consent involved the issue 

of cumulative effects.

The specific concern of the Court in 

that respect was that the proposed 

wind farm would add to the 90 

turbines already granted consent 

(15 from Unison and 75 from the 

other operator) creating a total of 

127 turbines extending for about 

15 kilometres along the relevant 

ridge tops and ranges.  
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Recall in this context the discussion 

of cumulative impacts in the Dye 

decision addressed earlier in this 

article.  That is the concept of 

cumulative effects arising over 

time or in combination with other 

effects.  

The Environment Court was careful 

to address the statement of the Court 

of Appeal in Dye which appeared to 

hold that cumulative effects can only 

be ones arising from the proposed 

activity then at issue.

The Environment Court observed 

that if that were true, there could 

be no cumulative effects (properly 

so called) created by combining 

existing or permitted effects with 

effects arising from the proposal.  In 

turn, that would mean that so long 

as the adverse effects of the proposed 

activity are not of themselves more 

than minor a consent authority 

could never say …This site has 

reached saturation point; it can take no 

more.

The Court stated:

If a consent authority could 

never refuse consent on 

the basis that the current 

proposal is … the straw that 

will break the camel’s back, 

sustainable management is 

immediately imperilled.  

… Logically, it is an 

unavoidable conclusion that 

what must be considered is 

the impact of any adverse 

effects of the proposal on 

… the environment.  That 

environment is to be taken as it 

exists or, following Hawthorn, 

as it can be expected to be, 

with what ever strengths or 

frailties it may already have, 

which make it more, or less, 

able to absorb the effects of the 

proposal without a breach of 

the environmental bottom line 

– the principle of sustainable 

management.  

That then in a nutshell represents the 

synthesis of the various principles 

discussed in this article.

At the end of the day, and with respect 

to any series of resource consent 

applications, and whether earlier 

applications (once granted) have 

been implemented or not, there is the 

possibility that a consent authority 

can and will find that the overall 

cumulative impact is too great.  

Consent was declined in the wind farm 

case just discussed for this reason. As 

for landscape, presumably so as for 

water, air, or indeed any other set of 

natural or physical resources under 

pressure from current economic and 

development trends.

To a point, therefore, an earlier grant 

will make a subsequent approval as 

to resource use easier to achieve.  

Beyond that point (the straw that 

breaks the camel’s back – or a critical 

environmental threshold, no doubt 

as determined on the evidence) the 

cumulative impact may become the 

decisive factor against a proposal.

Taking into account issues of 

priority; and in devising a successful 

consenting strategy – whether it is 

best to be first in line, or to wait for 

others to “blaze the trail”, will very 

much depend on the nature of the 

resources involved and their overall 

capacity to absorb change or sustain 

the impact of human activity.

Suffice it to say, that in the writer’s 

opinion, it is by no means essential 

for a consent authority to consider 

from the outset whether approving 

a particular proposal will have a 

precedent effect, as it will not be 

bound by any earlier decision.  

It can decide later applications 

(should they in fact eventuate) so 

as to ensure that an unacceptable 

cumulative impact does not arise.  

It does not necessarily follow that 

an initial grant to a type of proposal 

not previously seen in the particular 

receiving environment will be the 

“thin of the wedge”, or create a 

“slippery slope”, to an irrecoverable 

degree or extent.
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In the December 2007 Newsletter, 

our President Camilla Owen noted 

that the roles and responsibilities 

for the appointed Project Leaders are 

currently being reviewed and once 

finalized, will be published in the April 

2008 RM Journal.  These roles have 

been developed to ensure that there 

is excellent communication with the 

regions, that there is every opportunity 

for member participation, and overall, 

that the best value for members is 

achieved.

These job descriptions have now been 

reviewed and updated and this short 

article provides an insight into each of 

the revised roles and the Committee 

member responsible.

AWARDS

Dave Brash is the Awards Project 

Leader.  It will be Dave’s job to ensure 

that the Call for Nominations is widely 

advertised; organize the appropriate 

judging of nominations; and make 

the award(s) (if any) at the annual 

conference dinner.

ROADSHOW

Blair Dickie’s role is to organise national 

presentations, with a commitment to 

ensure that the quality / interest content 

of a roadshow event is comparable to 

a keynote / plenary session speaker at 

an RMLA conference, and ensuring 

that each region have no less than three 

roadshows per year.  

LEGISLATION

Chris Fowler (together with Trevor 

Daya-Winterbottom and Martin 

Williams) is responsible for this 

portfolio.  Their role is to ensure that 

submissions are made that further the 

objects of the Association, but avoid 

addressing matters of policy because 

of the significant diversity of opinion 

within the Association.

SCHOLARSHIPS / 
FELLOWSHIP

Dave Brash (together with James 

Winchester) is responsible for ensuring 

that annual applications for the graduate 

Scholarship and annual Fellowship are 

assessed and a recipient chosen.

ANNUAL CONFERENCE

The new Project Leader for this role 

is Martin Williams who will ensure 

continuity with each year’s Conference 

Organising Committee so that the 

objective of a premier RMLA event 

is met.  He is assisted by the 2008 

conference organising committee.

MEMBERSHIP 
RECRUITMENT / 
RETENTION (PROFILE/
MARKETING)

Gael Ogilvie is responsible for the active 

recruitment of new members and the 

monitoring of membership satisfaction.  

Her role is also to ensure that the 

Association maintains and continues 

to improve upon its excellent profile 

as a high caliber Association providing 

a forum for resource management 

practitioners to interact and learn.

REGIONAL 
DEVELOPMENT AND CO-
OPERATION

The Regional Development Project 

Leader is James Winchester who is 

the point of contact for the Regional 

Chairs and is there to facilitate dialogue 

between them and the National 

Committee and to ensure that an 

appropriate level of service is being 

provided to members.

COURTS

James Winchester and Camilla Owen 

are responsible for liaison with the 

Courts but primarily the Environment 

Court on matters relating to practice 

notes, legislative issues and general 

issues of concern to the RMLA 

RMLA National Committee 
Project Leaders – Roles 
and Responsibilities
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membership. The role is seen as a 

channel for two way communication 

between the Courts and the RMLA.

QP WEBSITE

Helen Atkin’s role is to represent the 

Association as a member of the QP 

website Management Panel.  The QP 

website is owned and administered 

by the Ministry for the Environment 

and supported by the Association 

and other environmental bodies that 

provide the primary on-line help for 

resource management professionals. 

 

GOVERNMENT LIAISON

Dave Brash will maintain a watching 

brief on government policy and 

legislative initiatives relevant to 

the RMLA and brief the National 

Committee on these.

INTERNATIONAL 
RELATIONS / ELRANZ

Trevor Daya-Winterbottom’s role in 

this portfolio is to liaise with other 

bodies and organizations with the 

objective of developing strategic 

relationships that advance RMLA 

objectives or business plan goals, 

including: ELRANZ, NELA and QELA.

These above roles have been developed 

to ensure that there is excellent 

communication with the regions, that 

there is every opportunity for member 

participation, and overall that the best 

value for members is achieved.  The 

Project Leaders all have the power 

to co-opt, so if you are interested in 

assisting with any of these roles, please 

let us know.

For more detailed information, or a 

copy of the roles, please contact our 

Executive Officer, Karol Helmink at 

email: karol.helmink@xtra.co.nz or 

telephone (09) 626-6068.

The Resource Management Law Association (Auckland Branch) is pleased to 
announce that the 2008 Salmon Lecture will take place on:

“Human Rights and the Environment”

Professor Dinah Shelton

George Washington University

Thursday 8 May 2008, Auckland Museum

Contact: Karol Helmink, RMLA Executive Officer, for registration detailstration details

RMLA
Salmon Lecture 2008

Auckland
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The Environmental  Law 

Roundtable of Australia and 

New Zealand (ELRANZ) 

is a joint initiative of the National 

Environmental Law Association of 

Australia (NELA) and the Resource 

Management Law Association of New 

Zealand Inc (RMLA).

ELRANZ PIN Project has reached the 

implementation stage.

The Report on Penalty Infringement 

Notices (PINs) for Environmental 

Offences: a step towards consensus 

on the law across Australia and 

New Zealand is now available on the 

RMLA website at http//www.rmla.org.

nz/ NewsItems.aspx?id=17

There are 17 recommendations in the 

report. The NZ penalty infringement 

notices legislative and administrative 

framework should be assessed against 

the recommendations to see: 

(a) Where changes should be 

made in NZ; and 

(b) How can NZ influence the 

Australian jurisdictions?

We have kept the discussion paper on 

the website in case there is a need to 

refer to the background material at 

http//www.rmla.org.nz/NewsItems.

aspx?id=17

If you are interested in participating 

in the implementation phase please 

contact me.

The idea of investigating penalty 

infringement notices arose out 

of the paper given by Rosemary 

Martin, Principal, Martin & McLean 

Lawyers, Melbourne, Trends in 

Environmental Prosecution. The 

paper was presented to the National 

Environmental Law Association of 

Australia Conference in Canberra 

in July 2005. The paper was 

subsequently published in Resource 

Management Theory & Practice 

[2006] 172.

Environmental Law Roundtable 
of Australia and New Zealand: 
Penatlty Infringement Notices 
(PIN) Project

John Haydon, Convenor
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Planning for Sustainability 

prov ides  a  use fu l  and 

comprehensive analysis of 

both regional and local government 

plans that have been prepared under 

the RMA.    The book begins with a 

short historical perspective – covering 

the ground from the implementation 

of the RMA in 1991 through to 

issuing the “first generation” plans. A 

number of evaluation criteria are used 

to compare the quality of plans which 

have been prepared.   Case studies 

are used to highlight some of the key 

issues arising from the plan analysis.  

The informative concluding sections 

attempts to bring together the issues 

arising from the overall analysis and 

case studies, ending with a hopeful 

précis on “where to from here”.

Analysing the quality of plans being 

prepared under the RMA provides 

an essential input to any discussion 

on the effectiveness of the legislation 

and proposals for improvements.  

The plans are essentially the “RMA 

in action”.   To this extent, the 

book makes a useful and important 

contribution to the debate on the 

effectiveness of the RMA – more than 

a decade after its passing.   

The analysis is, however, restricted 

to the quality of the plans as defined 

by content (analysis of issues, link 

back through to central government 

policies etc) and processes (for 

example consultation, inclusion of 

maori perspectives).  The book has not 

attempted, nor been able to, address 

the more fundamental questions 

which are“To what extent do the 

plans allow for effects-based resource 

management decision making” and 

more importantly ‘Has the effects 

based approach resulted in better 

environmental outcomes”.  It is very 

difficult to comment on and analyse 

plan “quality” with this very restricted  

“ con ten t /p roces s ”  domina ted 

definition  of what constitutes a good 

quality plan.  In essence the initiative 

becomes an analysis in isolation from 

the real purpose of the plans – to 

support effects based decision-making 

and therefore better environmental 

outcomes.   

The bulk of the background “context 

setting” data used in the book (for 

example level of funding for regional 

and district councils, Sustainable 

management Funding) extends only 

up to 1999 and is therefore nearly 

10 years out of date.  This raises 

questions regarding the timeliness of 

the analysis and key conclusions. 

The book’s  concluding chapter 

provides a well structured analysis of 

the key challenges arising from the 

RMA (devolution of decision-making 

through to a local level, focus on effects 

rather than activities) in the political 

context – New Zealand moving from 

state welfarism to market liberalism.   

With the benefit of hindsight – the 

RMA was a bold move that needed 

to be substantively underpinned by 

effective and well resourced capacity 

building at all levels of government.  

The repercussions of this capacity 

building shortfall are now familiar 

to us all and are the genesis of New 

Zealand’s fraught difficult experiences 

with the RMA “in practice”.   The 

fundamental call – from the books 

analysis – is for greater capability 

building and central government 

guidance.   

Despite the understandably restricted 

scope of the plan analysis, the book 

provides a useful insight into first 

generation plans in New Zealand, 

prepared under the RMA and some 

Planning for Sustainability:  
New Zealand under the RMA

By Neil Eriksen, Philip Berke, Janet Crawford and Jennifer Dixon

Book Review by Gael Ogilvie, Senior Principal, URS New 
Zealand. 

This book is 350 pages; is published by International Global 
Change Institute (IGCI), the University of Waikato; and retails 
throught IGCI at $39.95
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The eagerly awaited decision of 

Randerson J in Auckland City 

Council v The John Woolley 

Trust and SJ Christmas (High Court, 

Auckland, CIV 2004-404-3787) 

was given on 31 January 2008.  The 

decision confirms that in determining 

a restricted discretionary consent a 

consent authority is entitled to take 

into account Part 2 of the Resource 

Management Act 1991 (“RMA”), 

but only when deciding to grant 

any such application. 

THE FACTS

The John Woolley Trust and S J 

Christmas (“Respondents”) owned a 

residential property in Remuera and 

had sought a restricted discretionary 

resource consent from Auckland 

City Council (“Council”) to remove 

a large Himalayan Cedar tree from 

the property.  The Council refused to 

grant consent and the Respondents 

appealed to the Environment Court.  

The appeal was allowed by the 

Environment Court with the Council 

subsequently appealing that decision.

The question of law appealed 

by the Counci l  was whether 

Part 2 of the RMA applies when 

assessing applications for restricted 

discretionary activities under Part 6 

of the RMA.

The provisions of the District Plan 

provide that trees of a certain 

height or circumference must not 

be destroyed without a restricted 

discretionary resource consent.  The 

District Plan then provides for certain 

matters to be considered in assessing 

whether to grant consent.  As noted 

in the Environment Court’s decision 

at paragraph 5:

The objectives and policies, 

together with criteria for 

assessment of applications, 

almost exclusively concern 

what, how, and why trees 

should be retained.  The plan 

is virtually silent about any 

assessment in connection 

with adverse effects, health 

and safety issues, social well-

being, and the like.

IN THE HIGH COURT

In the High Court proceedings, 

the Council argued that s104C 

amounted to a code relating to the 

grant or refusal of resource consents 

for restricted discretionary activities 

and that the wider provisions of s104 

therefore did not apply to applications 

of this type.

The Respondents contended that, 

by applying Part 2, the Council 

was entitled to take into account 

the health and well-being of the 

occupants of the property (who wish 

to see the tree removed) and that 

those considerations outweighed the 

provisions of the Council’s District 

Plan designed to protect certain trees 

from removal.

The High Court found that the 

Environment Court was right to 

conclude that matters relating to 

the social well-being and health of 

the inhabitants of the property were 

relevant considerations to the grant 

of the consent in the present case and 

that Part 2, in particular s5, did apply 

to such an application.  However, 

this conclusion was subject to the 

important proviso, as provided for by 

s77B(3)(c), that Part 2 matters may 

not be relied on to decline consent 

for a restricted discretionary activity.  

In a similar vein the Court held that 

Part 2 matters may not be relied 

upon to impose conditions on a grant 

beyond those to which the Council 

has restricted its discretion in the 

District Plan.

In its decision, the High Court set 

out some of the legislative history 

of restricted discretionary activities, 

and made some comments about 

their use.  In particular, the Court 

observed that the difficulties apparent 

in this case had come about from a 

Case Notes
Bal Matheson, Partner and Kristen Gunnell, Russell McVeagh

IS PART 2 RELEVANT WHEN ASSESSING APPLICATIONS FOR RESTRICTED 
DISCRETIONARY ACTIVITIES?
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total focus on tree protection to the 

exclusion of human factors (such as 

social well-being, health and safety), 

and that this case would have been 

unlikely to have caused difficulties if 

the Council had specified a broader 

range of considerations in the District 

Plan.

IMPLICATIONS

Restricted discretionary activities have 

always been a peculiar beast, dependent 

on what discretion particular councils 

have allowed themselves or have 

“restricted” themselves to.  Such 

discretion differs widely from district 

plan to district plan, ranging from the 

very broad, where it is difficult to tell 

how a council’s discretion has been 

restricted at all, to the very specific list 

of factors.  

Such an activity classification certainly 

has an important role in the RMA 

as it provides some certainty for an 

applicant as to exactly what matters 

are relevant for any assessment, and it 

allows a council the security of being 

able to decline consent to any such 

application where that was considered 

appropriate, unlike controlled 

activities.  

Those applying and assessing 

applications for restricted discretionary 

activities will now need to take 

account of Part 2 matters (subject to 

the limitations expressed in the High 

Court’s decision). In addition, those 

councils starting to prepare their 

second generation plans will no doubt 

have regard to the Environment Court 

and the High Court’s comments in 

this case about what matters should 

be reflected in restricted discretionary 

activity assessment criteria. 

While Part 2 matters are the touchstone 

of the RMA and those provisions 

should infuse all aspects of decision 

making pursuant to the RMA, it might 

be preferable for those Part 2 matters to 

be considered when setting the criteria 

for restricted discretionary activities 

rather than being drawn upon in any 

generic sense at the time of assessing 

any particular application.  Certainly 

those submitting against applications 

for restricted discretionary activities 

may find it peculiar that an applicant 

can rely on certain aspects of Part 2 to 

support the grant of consent, however, 

a submitter in opposition cannot rely 

on other aspects of Part 2 to argue that 

consent should be declined.  

However, unless this case is taken 

further, if a restricted discretionary 

activity is to be assessed in isolation 

from Part 2 matters then it is likely 

that some legislative amendment 

may be required to make that clear in 

s104C of the RMA. 

CONTEXT IS 
EVERYTHING - A 
DECISION SETTING 
ASIDE AN ABATEMENT 
NOTICE RELATING TO 
AIR DISCHARGE

Abatement notices can be set aside 

for a number of reasons, one reason 

being that the Court finds that there 

has been no breach of the resource 

consent condition as alleged.  In the 

recent case of Transform Minerals 

Limited v Canterbury Regional Council 

(C008/2008) the wording of the 

condition in question proved to be 

the difference between the abatement 

notice “sticking” or not.  This case 

highlights the importance of conditions 

being unambiguous and in particular, 

that consent conditions imposing 

any form of “annual” restriction or 

obligation should be clear whether 

that annual period is a calendar year 

or a 12 month rolling period. 

FACTS

Trans fo rm Minera l s  L imi t ed 

(“Transform”) operates a bentonite 

mine in Coalgate, Selwyn District.  

On 19 October 2007, Canterbury 

Regional Council (“ECan”) served 

an abatement notice on Transform 

prohibiting the company from 

discharging contaminants to air that 

resulted from “mining activities, 

including excavation of overburden; 

site placement and storage of 

overburden materials; transportation 

of overburden; transportation of 

betonite (sic) or site restoration”.  The 

abatement notice prohibited such 

activities until 21 March 2008.  The 

basis of the abatement notice was 

ECan’s belief that Transform was in 

breach of condition 3 of its resource 

consent for air discharge which 

provides that “mining may only occur 

over a period of up to four weeks per 

annum”.  

In reaching its decision the Court 

focused on this condition and in 

particular, the correct interpretation of 

mining and per annum.

INTERPRETATION: 
MINING AND MINING 
OPERATIONS

Transform and ECan disagreed as to 

whether “mining” as used in condition 

3 should be read to apply only to 

mining properly called, or whether 

it included ancillary activities such 
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as stripping, removal of overburden, 

transport of bentonite off-site, site 

restoration etc.  Transform argued 

that the only activity restricted to 

the four week period was the actual 

mining, and the ancillary activities 

were entitled to be carried out all 

year round.  In reaching its view, the 

Court considered the relationship 

between the RMA and the Crown 

Minerals Act 1991 (“CMA”) and the 

definitions of “mining” and “mining 

operations” contained in those Acts.  

The Court concluded that while the 

RMA adopts the definition of mining 

from the CMA, it does not define the 

term “mining operation”.  As such, 

while a distinction existed between 

“mining” and “mining operations” 

in the CMA, this distinction was not 

necessarily analogous to the RMA and 

the current resource consent.  

T h e  C o u r t  c o n s i d e r e d  t h e 

Interpretation Act 1999, the original 

resource consent and AEE, and case 

law in determining that while the use 

of the “mining” in the condition could 

arguably be confined to only the 

extraction process, that interpretation 

would not reflect the purpose of the 

consent and its conditions which are 

clearly intended to avoid, remedy or 

mitigate the potential adverse effects 

of dust emission to air.  Importantly, 

the evidence before the Court was 

that the majority of dust emitted as a 

consequence of the mining operation 

resulted from the ancillary activities, 

rather than the extraction process 

itself.  The Court concluded that 

for the purposes of this condition, 

“mining” should be read to include 

“mining operations”.  The Court 

considered that the condition did not 

make sense if it purported “to limit in 

time an activity which produces little 

or no dust, but place no limit at all on 

those associated activities which do 

produce it”.

INTERPRETATION: PER 
ANNUM

The second issue considered was the 

meaning of “per annum” as used in 

condition 3. The parties disagreed as 

to whether “per annum” means a 12 

month period (ie a rolling year) or 

alternatively a calendar year (January-

December).  The Court concluded that 

unless a specific contrary definition 

was included in the document, “per 

annum” means a calendar year.  The 

Court indicated that if the Council 

had intended for a rolling 12 month 

period to apply it could have, and 

should have, specified such a period.  

RESULT

While the Court agreed with ECan’s 

interpretation that mining included 

ancillary activities, it disagreed with 

the Council’s interpretation of per 

annum.  As a result the Council’s 

abatement notice was set aside 

because the Council did not have the 

power lawfully to restrict Transform 

from operating for all of the period 

from 19 October 2007 - 21 March 

2008 (ie a period spanning two 

calendar years). 

JURISDICTION TO 
AMEND A PROPOSED 
DEVELOPMENT 
THROUGH THE APPEAL 
PROCESS

Proposed developments are often 

re f ined through the  consent 

application process, and in some 

cases a development can emerge from 

the process in a somewhat different 

form than that which was originally 

sought.  While such amendments 

are often designed to ameliorate 

concerns of submitters or consent 

authorities, there are important limits 

on how much an application can 

change throughout the process.  If 

an application changes too much, 

this can undermine the rights of 

public participation in notified 

consent applications which are an 

important element of the RMA.  The 

extent of these limits on amending an 

application was again demonstrated 

by the recent case of Blueskin Projects 

Limited v Dunedin City Council (High 

Court Dunedin, CIV-2007-412-669, 

31 October 2007, Simon France J).  

FACTS

Initially, Blueskin Projects Limited 

(“Blueskin”) had applied to the 

Council for consent for a three lot 

subdivision and to construct building 

platforms.  The application was 

declined by the Council.  On appeal 

to the Environment Court, Blueskin 

sought to amend its application 

by abandoning its application for 

subdivision consent, instead seeking a 

land use consent to build two houses 

on the one site.  The Environment 

Court found there was no jurisdiction 

to amend the application, which 

Blueskin claimed was an error of law.  

ARGUMENT ON APPEAL

Blueskin argued that the Environment 

Court wrongly took into account 

the possibility that some time in the 

future there would be a subdivision 

application in relation to the proposed 



Resource Management Journal 36

two houses.  Blueskin also argued 

that the finding of no jurisdiction was 

“not open” to the Environment Court 

and was therefore unreasonable.

The High Court observed that the 

RMA is silent on the amendment 

issue and cited principles established 

in Waitakere City Council v Estate 

Homes Limited [2007] 2 NZLR 149 

(SC).  In Estate Homes the Supreme 

Court found that the Environment 

Court may permit an amendment 

to a consent application but not to 

the extent that the matter before it 

becomes in substance a different 

application.  In other words, 

permissible amendments must be 

reasonably and fairly contemplatible 

as being within the ambit of the 

original application.  The Supreme 

Court also commented that when an 

applicant seeks to have an application 

granted on a materially different basis 

from that put forward to the Council, 

considerable care is required before 

the Environment Court permits the 

matter to proceed on that basis.

The High Court considered the thrust 

of the Supreme Court’s reasoning 

has the effect of maintaining a 

proper process.  A further relevant 

consideration is the opportunity for 

public involvement in determining 

the amended application.  The High 

Court found that if the Environment 

Court  accepted the amended 

application a layer of review would 

be removed, potentially limiting 

public participation.  Furthermore, 

the fact the amended application 

engaged a different part of the district 

plan indicated it was a substantially 

different application.

Accordingly, the High Court held 

that there was no jurisdiction to 

amend the application in the manner 

proposed and the appeal on this point 

of law was dismissed.

IMPLICATIONS 

This case highlights the importance of 

an applicant who was unsuccessful at 

first instance carefully considering the 

effect of any proposed amendments.  

In some cases, if the proposed 

development is likely to change 

significantly in scope or nature, then 

an applicant might be better to re-

notify the application and avoid the 

risk of a subsequent finding that there 

was no jurisdiction to make those 

changes.  If an applicant is considering 

two different forms of development, 

then it is also possible for consent 

to be sought at the outset for both 

developments, as alternatives.  If, after 

the first hearing, one is seen as being 

particularly difficult, then that option 

could be surrendered and the other 

option pursued with no concern about 

jurisdiction.  If both are granted, then 

both consents are likely to be subject 

to a condition that only one form of 

development may be implemented. 

In addition, if there is any risk of 

an adverse finding on jurisdiction, 

then parties would almost always be 

better off to have this determined as a 

preliminary question before the time 

and expense of a full hearing of the 

merits. 
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Vale, Ramalans, as Julius Caesar 

might say. If he was alive. And 

needed a Resource Consent. 

Which he wouldn’t. Not with him being 

the Chief Senior Emperor and all.

Any tempus his Caesarness wanted 

a Resource Consent he’d have just 

appointed some hapless slave as Imperial 

Planner, reminded them how much 

fresh meat the lions at the Colosseum 

needed each day, and then politely 

asked the trembling wretch, “Now, can 

you think of any reason why my grand 

and spectacular condominial project in 

a Significant Natural Area 3 millennium 

outside the Regions Counciliae’s 

Urban Expansion Boundary cannot be 

consented forthwith, immediately and 

straight away?”

“None whatsoever, Sire”, the quivering 

Planner would reply, feverishly 

chiselling their approval. “My careful 

analysis indicates that the adversius 

effectae are non-existent and the entire 

development will significantly enhance 

the sustainable management of our 

precious indigenous biota, not least 

because it casts a protective mantle of 

concrete over ninety per cent of it!!”

Let’s be honest. That sort of outcome 

- or process - would not sit well with 

many of you. The Association’s legal 

members would instantly conclude it 

rendered them spectacularly irrelevant 

and fall, sobbing, into a slough of 

despond while the Plannertary persons 

would be seized by an even more 

oppressive sense of angst about the 

future of the planet than that which 

normally possesses them and take 

immediately to their beds with a damp 

cloth on their foreheads.

Nevertheless, it could seditiously be 

argued that our circumscribed age 

would actually benefit from a little 

more imperial high-handedness.

Well, yes, you say, of course it could 

be argued. Anything could be argued. 

It could be argued one day that the 

Bronte-esque qualities of a particular 

open space would be irrevocably 

compromised by a particular Non-

Complying application and, on 

another, equally confidently asserted 

that a Spanish hacienda on prominent 

ridgelines would add immeasurably to 

its character.

As Albert Einstein once said, the 

character of an argument is entirely 

determined by the employer of the 

arguer.

But that doesn’t mean we should tear 

up our framework of controls and 

allow those with Caesarian delusions 

of grandeur to do as they please.  

Those who have chosen a career in 

the magical realm of Planning would 

never endorse such laissez faire excess. 

Not least because they are, generally 

speaking, very worried about things in 

general. By inclination, planners are 

fretters. They walk in the shadow of 

global apprehension.

And would much prefer the Club of 

Rome to be a bunch of ‘60s pointy 

heads predicting doom in every 

direction than whopping big knobbly 

thing in Caesar’s right hand.

Discredited as apocalyptic worrywarts 

the ‘60s Club of Rome may be but, 

despite plummeting European 

birth rates and our own reliance on 

immigration to make up for babies 

unborn, we still cling with melancholy 

fervour to their alarmist notion of an 

over-populated world and that insist 

that things like Urban Expansion 

Boundaries are essential to prevent the 

pristine landscape being swamped by 

stampeding herds of great unwashed. 

Trouble is, it won’t happen. At least 

not according to British Professor 

James Tooley who recently responded 

to London Mayoral candidate, Boris 

Johnson’s published concerns about 

global overpopulation with a letter to 

The Daily Telegraph pointing out that 

“South-East England is three times 

more crowded than China, Mexico and 

Nigeria (137, 142 and 145 persons per 

sq km respectively). It is 30 per cent 

more crowded even than India (329 

per sq km). In fact, if you took every 

person on this planet and put them all 

in France, each person would have 100 

sq metres to themselves.”

Jim Hopkins

Off the Plan-et with Jim Hopkins

BEAT ME WITH THE CLUB OF ROME, I’M NOT MISERABLE ENOUGH
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Well, look, he’s either right or he’s 

not. Check it out. And while you’re 

at it, check out this variation on the 

theme, proposed by another gent much 

exercised by Mr Johnson’s gloom.  

“I calculated that the entire world’s 

population could live in 1000 sq ft 

houses on 3000 sq ft lots with roads, 

schools, and parks and this would take 

up one half of the province of Alberta.”

Add to that only that a mere 2% of New 

Zealand’s total land area is currently 

occupied by us greedy breeders and the 

case for Julie’s condo’s grows stronger 

by the moment.

The impact of the Australian general 

election has been significant in two 

ways.  First, the lead up to the general 

election provided the catalyst for in-

depth analysis of climate change and 

its impact on the natural and physical 

environment.  Second, in the period 

after the general election where the 

impact of the Kyoto Protocol and 

the need to establish an emissions 

trading scheme have focused sharply 

on the Australian economy.

The level of debate is rigorous and 

reflective.  Climate Law in Australia, 

edited by Tony Bonyhady and Peter 

Christoff is no exception to this 

pattern.  The book contains a cluster 

of 16 chapters from a series of leading 

experts.  The topics covered range 

from discussion of emissions trading 

markets by Martijn Wilder of Baker 

& McKenzie and emissions reduction 

targets by Professor Rob Fowler of 

the University of South Australia, to 

the spate of climate change litigation 

in mining cases such as the Xtrata 

decision charted by counsel involved 

in the case, Dr Chris McGrath of the 

Queensland Bar.

Of particular interest for New 

Zealand lawyers fol lowing on 

from the leaky buildings crisis, 

is the chapter by Professor Jan 

McDonald of Griffith University 

examining local authority liability 

for permitting building in erosion 

prone or flood prone areas given 

current knowledge about likely and 

potential climate change impacts.

Also of interest is the chapter 

on geosequestration by Allison 

Warburton of Minter Ellison, a topic 

of emerging interest in large projects, 

especially in Western Australia.

Overall, the book chapters are 

well researched and written, and 

provide the right degree of balance 

between practice and academy.  The 

book is commended to all resource 

management practitioners, as climate 

law has the ability to affect all areas 

of practice.

Members interested in climate 

law may also wish to check out 

the National Environmental Law 

Association of Australia website 

for papers from the 2008 National 

Conference, as the conference 

papers build on the Bonyhady & 

Christoff book and take the debate 

to new levels – including the impact 

of climate law for property and 

transaction lawyers, and the impact 

of climate law for banking and 

projects lawyers regarding director’s 

duties and stock exchange listing and 

disclosure rules.

Climate Law in Australia
Edited by Tony Bonyhady & Peter Christoff

The Federation Press (2007) 315pp

Book review by Trevor Daya-Winterbottom, Barrister



Resource Management Journal 39

RMLA Home page: www.rmla.org.nz       
Published on behalf of RMLA by T.P.L Media

Resource Management Journal ISSN No. 1175-1444
Resource Management Journal is produced three times a year by the Resource Management Law Association
of New Zealand Inc, c/- 4 Shaw Way, Hillsborough, Auckland, 1041 Ph/Fax (09) 626 6068.

The Journal’s mission is to facilitate communication between RMLA members on all matters relating to resource management. The views 
expressed in the Journal are those of the individual contributors and not necessarily those of the Resource Management Law Association or 
the Editorial Committee. Unsolicited material will be published at the discretion of the Editorial Committee. 

All enquiries to Karol Helmink, Editorial Assistant, Ph (09) 626 6068, Email: karol.helmink@xtra.co.nz

Editorial Committee

Trevor Daya-Winterbottom, Barrister Dr Mike Patrick
Helen Atkins, DLA Phillips Fox Dr Caroline Miller, Massey University
Dr Royden Somerville QC  Mercedes Lentz, Ministry for the Environment

Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all matters 

relating to resource management. It provides members with a public forum for their views, as articles are largely 

written by Association members who are experts in their particular field.

Written contributions to the Resource Management Journal are welcome. If you would like to raise your profile and 

contribute to the Journal, a short synopsis should be forwarded by email to the Executive Officer (contact details below) who 

will pass that synopsis to the Editorial Committee for their review. Accordingly, synopsis and copy deadlines are as follows:

 Publishing Date Synopsis Deadline

 August issue of RMJ ................................................9  June

 November issue of RMJ ..........................................15  September

 

 Publishing Date Copy Deadline

 August issue of RMJ ..............................................14  July

 November issue of RMJ .........................................13 October

Articles should be within 2,000-3,000 words in length and should be produced in Word format. The use of footnotes or 

endnotes is discouraged. All references should appear within the text of the article.

Letters to the Editor are also welcomed. 
Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by RMLA of the 

opinions expressed by authors. Authors remain responsible for their opinions, and any defamatory or litigious material and 

the Editor accepts no responsibility for such material.

Karol Helmink

Executive Officer 

Tel/Fax: (9) 626-6068 

Email: karol.helmink@xtra.co.nz



Resource Management Journal 40

RMLA Membership Form
TAX INVOICE GST No 60-742-715

When sending in your cheque please retain a copy of this tax invoice for your records
Post to: The Executive Officer, RMLA, C/-4 Shaw Way, Hillsborough, Auckland 1041

Surname ............................................................ First Name ........................................................................

Title ................................................................... Company / Organisation ...................................................

Postal Address .............................................................................................................................................

Street Address ..............................................................................................................................................

Suburb / Area ..............................................................................................................................................

City ................................................................... Region ..............................................................................

Telephone .......................................................... Facsimile ..........................................................................

Email ...........................................................................................................................................................

OCCUPATION CATEGORY - Please tick one of the following:

❑ Architect ❑ Engineer ❑ Environmental Manager ❑ Judge

❑ Planner ❑ Scientist ❑ Solicitor/Barrister ❑ Surveyor

❑ Other (please specify)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

EMPLOYMENT CATEGORY - Please tick one of the following:

❑ Government ❑ Industry ❑ Local Body ❑ Private Practice/Consultancy

❑ Other (please specify)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

SPECIAL INTEREST GROUPS -  To allow the Association to keep members up to date please indicate which Special 

Interest Groups you would like to participate in:

❑ Biodiversity ❑ New Zealand Coastal ❑ Electricity Transmission ❑ Electricity Generation
❑ Telecommunications ❑ Land Transport ❑ Freshwater ❑ Air Quality
❑ Biosolids ❑ Contaminated Sites ❑ Drinking Water ❑ Local Government

In order to facilitate discussion, we need your consent to distributing your email to the whole interest group.  If you do not consent to 
distribution of your email address to other members of your group, please tick the following box:  

❑ I do NOT consent to my email address being distributed to other SIG Groups

Annual Subscription = $125.00 ($60.00 for fulltime students) (This reduces to $60.00 from 1 April and to $30.00 for 
fulltime students) for a 12 month membership from 1 October.  Please make cheques payable to the Resource Management Law 
Association of NZ Inc.

Resource Management Theory & Practice is published annually.  The aim of the journal is to provide a vehicle for in-depth 
analysis of resource management issues relevant to the New Zealand scene.  Subscription to the journal for RMLA members resident in 
New Zealand is $30 per year.  Back volumes are also available.  If you would like to subscribe to this annual Journal, or order a back 
issue, please tick the relevant box.  An invoice will be sent to you together with the relevant Journal:

❑ RMT&P Annual Subscription ❑ Vol 1 (2005) ❑ Vol 2 (2006) ❑ Vol 3 (2007)  ❑ Vol 4 (2008)

PRIVACY ACT 1993 - You are free to access and correct any information we hold about you.  The RMLA holds a members’ list 
with contact details which is available to RMLA members and (on request) to selected other organisations which are involved in resource 
management issues.  If you do not wish your name to be included in the list, please tick the following box:  ❑


