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INTRODUCTION

In August 2006 the High Court set aside 

Hon Chris Carter’s decision as Minister of 

Conservation to decline applications from 

the Whangamata Marina Society Inc. for coastal 

permits relating to a marina at Whangamata.  

The Environment Court after 27 hearing 

days over a 10 year period on all the resource 

consents required for the project, including 

the restricted coastal activity aspects, granted 

the resource consents and recommended to 

the Minister that the coastal permits for the 

restricted coastal activities also be granted.  

The Minister’s decision to decline was contrary 

to the recommendation of the Environment 

Court.  

This is the only decision making power in 

respect of resource consents the Minister of 

Conservation has under the RMA, and one 

of only two quasi political processes for final 

decision making in the RMA, the other being 

in respect of Water Conservation Orders.  In 

our previous article on the Minister’s decision 

we commenced observation of the process to 

determine if such a procedure is workable and 

assists in achieving the purpose of the Act in a 

meaningful way (RM Newsletter Special Edition 

March 2006).  The High Court ruling analysed 

in detail the specific discretion conferred on the 

Minister by section 119 – a section that creates 

a unique situation within the Act.

The reasoning underlying the High Court’s 

decision is that all matters giving rise to reasons 

to grant or decline consent in accordance with 

section 119 have to be tested in an adversarial 

process (para 70).  The Minister must not 

rely on untested evidence or matters that the 

Environment Court did not expressly consider 

(para 85).

The High Court set aside the Minister’s 

decision on two grounds.  The first ground was 

in respect of the Minister’s admission that he 

read and considered the evidence presented to 

the Court and incomplete Court transcripts.  

The High Court found that the Minister is not 

entitled to reconsider evidence.  This was held 

to be a procedural error and an error of law.

Fish Hooks in the 
Marina Decision

Stephen Christensen/Maree Baker
Partner/Associate
Anderson Lloyd

April 2007 RMJ

 

WHANGAMATA 

MARINA DECISION
FRONT COVER

ESTATE HOMES
PAGE 8

SNAILS - 

ENDANGERED SPECIES 

ACT FOR NZ?
PAGE 12

WATER IN CRISIS
PAGE 18

AUSTRALIAN 

ENVIRONMENTAL 

LAW - OCEANS ACT
PAGE 23

CASE NOTES
PAGE 30

GOLD COAST 

ODYSSEY
PAGE 37

 

inside
this issue



Resource Management Journal 2

The second successful ground was 

in respect of the Minister’s private 

meetings with various parties 

such as Environment Waikato, 

Whangamata Ratepayers Association, 

Whangamata Surfers, Te Runanga 

O Ngati Puu Inc and others with 

conflicting vested interests for and 

against the marina at Whangamata, 

and then the Minister’s subsequent 

declaration that he disregarded any 

comments made to him.  The High 

Court found that the subsequent 

declaration was a procedural error 

(para 131).

UNSUCCESSFUL 
GROUNDS

The High Court found that the 

Minister was not biased by way of 

predetermination (para 142).

The Plaintiff, the Whangamata 

Marina Society, could not establish 

that the Minister gave “veto” 

weight to the considerations of the 

salt marsh and Tangata Whenua 

values.  The High Court cited the 

precedent that section 6 matters, 

while nationally important, are not 

intended to be interpreted as “veto 

provisions” (paragraphs 145 – 147, 

citing Court of Appeal in Watercare 

Services v Minhinnick [1998] 1 

NZLR 294).  The High Court found 

instead that the Minister identified 

the two key matters, and then made 

an overall evaluation in terms of 

section 104 and Part 2.  In doing 

so it was not apparent that the 

Minister gave a veto effect to these 

considerations (para 152).

The Plaintiff claimed that it had a 

legitimate expectation of approval 

by reason of having entered into a 

settlement with the then Minister 

of Conservation in 1998 and a 

subsequent memorandum of 

consent order lodged with the 

Environment Court in 1999.  The 

High Court stated that this claim 

was incorrect principally because 

it is not open to any Minister to 

contract out of section 119, and 

secondly, in any event, the original 

agreement contained no provision 

to contract out of section 119 (para 

157).

The Plaintiff was unsuccessful in 

making out a case of Wednesbury  

irrationality.  That ground failed 

(para 162).

FIRST SUCCESSFUL 
GROUND – 
RECONSIDERATION OF 
EVIDENCE

In the Minister’s decision he stated:

“I have also considered the evidence 

presented to the Court, the Court 

transcripts that were available and 

the comments that the applicant has 

provided to me on 24 February 2006 

and 3 March 2006” ( Minister’s letter 

of 7 March 2006, quoted at paragraph 

30).

The High Court found that the 

Minister “did not read the evidence 

in order to better understand the 

report of the Environment Court.  

He read it to reconsider the findings 

of the Environment Court” (para 

31).  In order to determine if this 

was lawful, the High Court went 

through the process of construing 

the statutory scheme of the RMA as 

a whole, to see to what degree, if any, 

Parliament intended the Minister 

assume the role given to the Court - 

to retest the evidence (para 36).  In 

doing so the High Court concluded 

that it is “abundantly plain” that the 

discretion conferred by section 119 

is “relatively confined”.  The effect of 

section 119 (3) and (4) is that all 

matters giving rise to reasons for 

granting or refusing a RCA permit 

must be tested in an adversarial 

process (para 70). In respect of 

what section 119 does, and does not 

specify, the High Court observed:

“The absence of any procedure to retest 

a matter already considered is striking.  

This is because the RMA envisages 

hearings replete with procedural 

safeguards to ensure a fair and 

rigorous process by which evidence and 

submissions are tested” (para 72).  

SECOND SUCCESSFUL 
GROUND - SITE VISIT 
AND MEETINGS

The actions of visiting the site and 

talking privately to parties resulted 

in a procedure that was unfair.  

However these two actions can be 

separated and it appears that the 

High Court has not criticised the 

action of visiting the site.  Indeed 

the High Court stated that “it was 

appropriate for the Minister to visit the 

site, inasmuch as a site visit enabled 

the Minister to understand better the 

issues which were being discussed by 

the report”(para 116).  Therefore 

it is the series of private meetings 

held with parties, and the Minister’s 

subsequent declaration that he did 

not take anything these parties said 

into account, that was the fatal flaw 

in the Minister’s procedure.

The High Court emphasised that 
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“a decision maker must not only 

endeavour to be fair, and be satisfied 

personally in that regard, his or her 

process must also appear to be fair 

to reasonable observers”(para 126). 

The High Court found that the 

meetings on 30 January were such 

that the Minister was likely to hear 

information that created a risk of 

prejudice, even at a subconscious 

level.  In such a case it was unfair 

to deny the person whose interests 

are being affected the opportunity 

to deal with the information. The 

High Court cited Brennan J in 

Kioa v West [1985] 159 CLR 550, 

and found that the meetings on 30 

January and subsequent declaration 

that they were not taken into 

account, was analogous to the facts 

in Kioa. The Minister is prohibited 

from considering new aspects as a 

reason for granting or declining the 

RCA permit. “This prohibition cannot 

be avoided in this case by a simple 

declaration that he was not taking 

the comments into account” (para 

130). The High Court stated that 

the declaration was “an inadequate 

resolution of the consequences of 

having the meetings” (para 131).  

The High Court does not specify 

what an adequate resolution would 

have been.  Presumably the best 

practice would have been for the 

meetings never to have taken place.  

Alternatively, if they had taken place 

then procedural error could have 

been avoided if the Minister had 

turned his mind to the additional 

aspects he became aware of at 

those meetings that inclined him 

to disagree with the Environment 

Court, and had then referred those 

matters or aspects back to the Court 

for consideration.

The High Court did not go so far 

as to say the Minister should not 

have met with any parties.  Indeed 

the Court acknowledged “it would 

therefore be quite natural for the 

Minister to take a political register 

of the character of the decision that 

he has to make by holding such 

meetings” (para 117).  The Court 

realistically acknowledges the 

practical difficulties of sequestering 

the Minister during the decision 

making period:

“While the meetings he held on 30 

January occupied an afternoon, it is 

not easy to distinguish those meetings 

from emails that might be sent to his 

office, telephone calls placed to him 

or simply being bailed up in the Koru 

Lounge at Auckland Airport.  From all 

such sources different views can be put 

to any Minister on the application of s 

119” (para 118).

While the High Court did not say as 

much directly, the implication is that 

the Minister will always be exposed 

to untested views and lobbying from 

interest groups, whether or not he 

seeks them out.  The Court seems to 

have no confidence in the Minister’s 

ability to sift out information that is 

irrelevant, or not otherwise tested 

by the Environment Court.  If this is 

the case, it seems that the Minister 

will never be able to make a different 

decision to the Court, without being 

subject to criticism or accusation 

that he has, either consciously or 

subconsciously, taken into account 

matters from private discussions, to 

which the affected party does not 

have the opportunity to respond.

However, we trust our judiciary to 

sift and disregard evidence that is 

not relevant  - why do we not trust 

our Ministers to go through the 

same process?

The High Court explicitly confirms 

that the Minister can differ from the 

Environment Court in the weight 

to be given to section 104 and Part 

II matters (para 92).  However, if 

the Minister is not to be trusted to 

disregard comments from interested 

parties, either behind closed doors 

or even via the media, then any 

decision contrary to the Court’s will 

be vulnerable to criticism that at 

some point the Minister was subject 

to new untested information giving 

rise to the different decision.

DISCUSSION

In summary therefore, for the 

Minister ’s  decision to be in 

While the High 

Court did not say 

as much directly, 

the implication is 

that the Minister 

will always be 

exposed to 

untested views 

and lobbying from 

interest groups, 

whether or not he 

seeks them out.
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accordance with the law, and correct 

procedure:

• The Minister may not reconsider 

evidence, although arguably he 

may re-read it in order to better 

understand the Court report. 

• The Minister may undertake 

a site visit in order to better 

understand the issues discussed 

in the report. 

• In undertaking either of these 

exercises (re-reading evidence, 

or a site visit) if the Minister 

becomes aware of aspects that 

he considers relevant, that were 

not on the face of the Court 

report considered by the Court, 

then the Minister must refer 

those matters back to the Court, 

if he considers they might be 

material to the final decision. 

• If the Minister considers that 

matters such as effects not 

addressed in the Environment 

Court report, or aspects relating 

to effects, not addressed in the 

report, are potentially relevant to 

determination of the issue, the 

Minister must refer questions 

in respect of those matters back 

to the Environment Court for 

consideration. 

• In applying the section 104 and 

Part II to the effects identified 

by the Environment Court, the 

Minister is entitled to place 

different weight on the relevant 

effects than the Environment 

Court, and in doing so may 

come to a different decision as 

to whether or not the proposal 

meets the purpose of the Act. 

Looking at these restrictions, we 

ask whether it is worth having this 

stage in the process at all - is there 

an opportunity for the Minister to 

add any value or meaning to the 

decision?  In reality, if the Minister 

makes a finding different to the 

Court, on the basis of applying 

different weight to the section 

104 and Part II matters, there is 

the risk that a disgruntled party 

will accuse him of subconsciously 

taking into account new matters 

raised in any number of venues or 

mediums.  Unless the Minister is 

isolated for the decision making 

period, including from his advisors 

arguably, it is inevitable he will be 

exposed to such new information 

or comments.  Therefore, unless 

the system acknowledges that the 

Minister, like the Judiciary, has the 

ability to sift and disregard irrelevant 

or inappropriate information, then 

it will be open to any party to assert 

that the Minister was influenced 

by uncontrolled sources.  Even if 

the Minister gives clear, meticulous 

reasons why he places different 

weight on section 104 and Part II 

matters, there will generally be the 

sniff of danger that he has been 

influenced at some level by other 

matters or opinions to which he has 

been exposed.  If we are not entitled 

to trust the Minister’s word that he 

has not taken such new information 

into account, then it will always be 

possible to mount an argument that 

where there is smoke, there is fire.

Technically,  the section 119 

anomaly could work, if the correct 

procedure is followed meticulously.  

There is scope for the Minister 

to play a meaningful role in the 

decision making process – it is not 

just a rubber stamping exercise.  

The Minister can add value both 

by identifying new matters for the 

Court to consider, and by applying 

section 104 and Part II in a manner 

more appropriate for restricted 

coastal activities.  However the 

procedural requirements and 

paranoia of outside influences may 

frustrate this potential.  The more 

opportunities the Minister has to 

be exposed to untested evidence 

and individual correspondence, the 

more likely he is to become aware 

of matters not addressed directly in 

the Environment Court report.  In 

such circumstances the safest and 

fairest option is to ensure that any 

matters that may potentially give the 

Minister reason to make a different 

decision to that of the Environment 

Court be fastidiously identified and 

referred back to the Environment 

Court for consideration. In the 

process of ensuring transparency 

and procedural fairness the process 

could potentially become protracted 

and complex.

It is not clear that there is a need for 

the Minister of Conservation to be 

the final decision-maker in respect 

of restricted coastal activities.  Given 

The Minister can 

add value both by 

identifying new 

matters for the 

Court to consider, 

and by applying 

section 104 and 

Part II in a manner 

more appropriate 

for restricted 

coastal activities.
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the right for all parties including 

the Department of Conservation 

to appeal to the Environment 

Court, combined with the nature 

of an Environment Court hearing 

(where the evidence is able to be 

tested) and the competence of that 

specialist Court, it is not clear what 

real value the Minister is allowed to 

add to the process.  The decision 

of the High Court reminds us that 

there are very tight bounds on what 

the Minister can and cannot do 

– in fact they are even tighter than 

previously anticipated as a result 

of this ruling.  These bounds place 

real constraints on the value of 

the Minister’s involvement in the 

process.  We suggest it may all be 

more trouble than it is worth.

However, a comparison with a 

similar process in the UK sheds light 

on how, with some amendments, 

the Minister could be empowered 

to add value to this decision making 

process.

A COMPARISON WITH 
THE UK

In the UK about 2% of appeals are 

finally decided by the Secretary of 

State rather than simply the Planning 

Inspectorate (the UK equivalent of 

the Environment Court). (Sector, 

Gary, New Law Journal 153(7082) 

May 2003:816-817, p 816).  These 

usually involve larger, controversial 

or more complex developments.  

The Secretary of State makes 

his/her decision after receiving a 

recommendation from the Planning 

Inspectorate, in a process very 

similar to the restricted coastal 

activity process.  In the cases where 

the Planning Inspectorate has held 

a public inquiry (which is not all 

appeals) clause 17 of the Town 

and Country Planning (inquiries 

Procedure) (England) Rules 2000 

sets out the process, just as section 

119 does in the RMA.     

P r o c e d u r e  a f t e r  i n q u i r y

      17.  - (1) After the close of an 

inquiry,  the Inspector shal l 

make a report in writing to the 

Secretary of State which shall 

include his conclusions and his 

recommendations or his reasons for 

not making any recommendations.

…

    (4)  When making his decision the 

Secretary of State may disregard 

any written representations, 

evidence or any other document 

received after the close of the 

inquiry.

 (5)  If, after the close of an inquiry, the 

Secretary of State - 

(a)  differs from the inspector on any 

matter of fact mentioned in, or 

appearing to him to be material 

to, a conclusion reached by the 

Inspector; or

(b)  takes into consideration any new 

evidence or new matter of fact 

(not being a matter of government 

policy),

and is for that reason disposed to 

disagree with a recommendation made 

by the Inspector, he shall not come to 

a decision which is at variance with 

that recommendation without first 

notifying the persons entitled to appear 

at the inquiry who appeared at it of his 

disagreement and the reasons for it; 

and affording them an opportunity of 

making written representations to him 

or (if the Secretary of State has taken 

into consideration any new evidence or 

new matter of fact, not being a matter 

of government policy) of asking for the 

re-opening of the inquiry.

Therefore, looking at subsection 

(4), the UK legislation specifically 

contemplates that the Secretary has 

the capacity to sift out and disregard 

information received after the close 

of the inquiry.  This contrasts with 

the situation in New Zealand under 

section 119 in accordance with the 

High Court ruling.

Clause 17 also sets out two 

alternatives for the Secretary.  If he/

she differs to the Inspectorate on a 

finding of material fact, the affected 

party must be given the opportunity 

to respond.  If the Secretary 

considers new evidence or facts to 

be relevant to the final decision, 

then the inquiry is to be re-opened.

In the UK about 

2% of appeals are 

finally decided by 

the Secretary of 

State rather than 

simply the Planning 

Inspectorate (the 

UK equivalent of 

the Environment 

Court). 
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There are subtle yet significant 

differences compared with section 

119 (3) and (4).  The UK legislation 

provides clearer direction on the 

ability of the decision-maker to 

disregard irrelevant or inappropriate 

information, on what occasions it 

is necessary to provide for a fair 

process by giving the affected party 

the opportunity to respond, and 

on what occasions it is necessary 

to instead re-open the inquiry.  A 

review of section 119 in light of 

this case, and similar legislation 

in different jurisdictions, may 

determine that there is a better way 

forward for achieving sustainable 

management of our coastal areas 

with significant conservation value, 

in a fair and robust way.

FINAL OUTCOME 

Rather  than recons ider  h i s 

original decision, the Minister 

of Conservation transferred his 

decision-making power under 

section 119 of the RMA to the Hon 

David Benson-Pope, the Minister 

for the Environment, in October 

2006.  The final decision was made 

by the Hon David Benson-Pope 

in December 2006, and from the 

written decision, appears to have 

been made in accordance with the 

procedure outlined above:

• He read the reports and ruling 

of the Environment Court. 

• H e  u n d e r t o o k  n o t  t o 

communicate with the Minister 

of Conservation, his office or 

his department until the final 

decision had been made. 

• He does not appear to have 

undertaken a site visit. 

• His  off ice  received some 

correspondence on the matter, 

but the Hon David Benson-

Pope states that he did not 

read any of it before issuing his 

decision. 

• He sent a series of questions 

to the Environment Court.  

The full panel of the Court 

were reappointed and a full 

response was provided within 

approximately 20 working days 

(paras 5 and 6). 

As a result of this process he stated 

in his decision “I consider that I 

had considerably more information 

than my colleague the Minister of 

Conservation had when he made his 

decision” (para 7).

Consequently, the decision issued 

by the Hon David Benson-Pope 

allows the applications, but adds 

further conditions relating to 

monitoring, archaeological sites, 

slipway removal timing and the 

involvement of the Department of 

Conservation with the operation 

of the consents.  In the Minister’s 

opinion the conditions he imposed 

“provide greater certainty that the 

positive benefits that the Environment 

Court considered would result from 

the marina will occur, and that the 

negative effects that the Court did not 

consider would result from the marina, 

are monitored.” (para 13).  In general 

terms, the additional conditions 

appear to increase the level of 

protection and safeguards for the 

environment, in a practicable and 

manageable way.

CONCLUSION

Without undertaking a detailed 

assessment of the merits of the final 

decision and suite of conditions, 

it appears on the surface that the 

Minister has played a meaningful 

role in the final outcome, albeit a 

modest one, in a manner that was 

not overly protracted, and that 

minimised the risk of an unfair 

process and consideration of 

untested evidence.

The potential for section 119 to 

assist in achieving the purpose of 

the Act means that it is arguably 

“worth the trouble”.  Section 119 

does enable the Minister to add 

to the process in a substantive 

way that would not otherwise 

occur. There is potential for the 

Minister to get hooked up and 

allow an unfair process to occur, 

but now with the explicit guidance 

from the High Court, this risk is 

reduced.  Furthermore, if section 

119 is reviewed in light of the UK 

legislation, and the processes and 

legitimate considerations more 

explicitly defined as a result, section 

119’s utility in enabling sustainable 

management of our valuable coastal 

areas may be further enhanced. 

Section 119 

does enable the 

Minister to add 

to the process in 

a substantive way 

that would not 

otherwise occur.
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This issue of Resource Management Journal has a focus 

on the marine environment.  The lead article on the 

Whangamata Marina by Stephen Christensen and Maree 

Baker analyses the High Court decision following judicial 

review of the Minister’s decision.  It considers whether 

political decision-making is appropriate on appeal in 

relation to environmental matters, and compares and 

contrasts the position in New Zealand with that in the 

United Kingdom where political decision-making is 

more prevalent.

Further out to sea, an article on proposals for an Oceans 

Bill provides a timely update on oceans policy from 

Australia and is published with kind permission of 

NELA.  The development of oceans policy has reached 

a more advanced stage in a number of common law 

jurisdictions with Australia and the United States of 

America having issued comprehensive policy documents, 

and Canada having enacted an Oceans Act at federal level.  

In the UK the Scottish Executive has also been active in 

preparing a policy document on spatial planning in the 

marine environment.  These initiatives will be useful and 

provide a guide for development of oceans policy in New 

Zealand.

Remaining in the aqueous environment Helen Atkins 

and Kathy Wilson provide a useful summary and update 

of the policy issues currently being grappled with by the 

Ministry for the Environment on water allocation.  So far 

the Ministry has consulted on a national environmental 

standard for water measuring devices (on which the 

RMLA made submissions), and further consultation on 

proposals for a national environmental policy statement 

and national environmental standards regarding water 

allocation is anticipated later this year.

The courts continue to deliver significant decisions 

and the provocative article by Teall Crossen provides a 

personal perspective on the issue of whether endangered 

snails should have legal standing in light of the policy 

debate regarding mining on the West Coast of the 

South Island.  New Zealand has some unique legislative 

provisions such as those found in the Environment Act 

1986 which enable the Parliamentary Commissioner 

for the Environment to intervene in legal proceedings, 

and in the Resource Management Act 1991 which allow 

the Environment Court to appoint special advisors.  This 

article raises the issue as to when it may be appropriate 

for such provisions to be used.

Case law analysis continues with a careful and thorough 

analysis of the Estate Homes decision by Shoshona 

Goodall regarding the nature of the discretion to include 

conditions on the grant of resource consent.  Further 

case law analysis is provided in the regular article on 

Recent Cases from Russell McVeagh which has now been 

a feature of the journal since 1993.

Last but certainly not least, this issue includes the first 

installment of an occasional column from Jim Hopkins.

Finally, the next issue of the journal will have a focus on 

procedure before the Environment Court with an article 

from Simon Berry and Helen Andrews on s 290A of the 

RMA, and an update from QELA on expert meetings in 

the Queensland court.  Submission of articles on this 

topic, and other matters of interest is welcomed from 

members.

Trevor Daya-Winterbottom

General Editor

RMJ April 2007
EDITORIAL
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INTRODUCTION

As expre s s ed  by  the 

Supreme Court  in  a 

unanimous decision (Elias 

CJ, Blanchard, Tipping, McGrath 

and Anderson JJ) delivered in 

the recent case of Waitakere City 

Council v Estate Homes Limited 

[2006] NZSC 112, “sometimes 

local authorities treat the consent 

process as an opportunity to secure 

the construction by developers 

of additional infrastructure that 

will  serve future community 

needs, even though they may 

go beyond what is required to 

serve the immediate needs of the 

development concerned” (para 1).

This is what the Waitakere City 

Council attempted to do nearly 

seven years ago when it granted 

consent to Estate Homes for a 

subdivision, giving rise to litigation 

as to the appropriate level of 

compensation, a case which 

eventually resulted in a Supreme 

Court decision.

The question that has arisen in 

the course of this litigation is how 

closely related to the proposed 

development do the conditions 

need to be?  Do the well known 

Newbury principles simply apply 

to require the conditions to be 

fairly and reasonably related to the 

development, or is a causal nexus 

also required?  The Supreme Court 

has now settled this issue.  In 

the context of section 108 of the 

Resource Management Act, a causal 

nexus is not required.

BACKGROUND

This issue arose when an application 

was made to the Waitakere City 

Council for subdivision consent.  

A designation for an arterial road 

through the middle of the land to 

be subdivided had been in place 

since 1989.  The application 

incorporated that road as part of its 

subdivision design.  The Applicant 

had been advised by Council 

Officers that if it had not done so 

it would not have been granted 

consent.

In its application for resource 

consent Estate Homes sought 

compensation for the extra cost 

associated with constructing an 

arterial road, rather than the road 

standard which would otherwise 

have been required.  Estate Homes 

also sought compensation for 

the extra width of road reserve 

required.

Consent was subsequently granted 

by the Council and the issue of 

compensation was addressed 

by way of a note to the roading 

condition.  This note provided that 

the extra cost of construction for 

the additional 2 metres width of 

carriageway required would be paid 

by the Council.  This reflected the 

difference between an arterial road 

and a collector road.  No reference 

was made to compensation for the 

additional road reserve. 

ENVIRONMENT COURT

In the Environment Court the 

applicant argued that there was 

no causative link between the 

subdivision and the requirement 

to construct the road and therefore 

it should be compensated for 

the land value and for  the 

construction costs of the whole 

road.  Alternatively, if it was found 

that there was a causative link the 

applicant claimed that it should 

be compensated for the cost of 

the land and construction of the 

road over and above the standard 

of road actually required by the 

subdivision, which the applicant 

claimed was a local road, rather 

than a collector road.

The Council accepted that Estate 

Homes should be compensated for 

both the construction costs and the 

value of the land, but only for the 

Consent Conditions after 
Estate Homes

Shoshona Goodall, Duncan Cotterill
Waitakere City Council v Estate Homes Limited [2006] NZSC112
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width over and above that required 

for a collector road.

The issue of a causative link was 

confused by the fact that the 

Environment Court found that 

the relevant sections under which 

the condition were imposed were 

sections 321A and 322 of the Local 

Government Act 1974.  Section 

321A requires the Council to pay 

a fair and reasonable contribution 

towards the forming or upgrading 

of roads because of new or 

increased traffic resulting from 

a subdivision.  This section has a 

“self contained” causative provision 

which provides that contributions 

cannot be required for the carrying 

out of work that exceeds the 

extent to which the road serves the 

subdivision.  This can be compared 

to section 108 of the Resource 

Management Act 1991 which does 

not expressly incorporate the need 

for a causal nexus.

The Environment Court referred to 

the Newbury principles formulated 

in the case of Newbury District 

Council v Secretary of State for the 

Environment [1980] 1 All ER 731:

a)   The condition must be imposed 

for a resource management 

purpose and not for some 

ulterior purpose;

b)   The condition must fairly 

and reasonably relate to the 

development in question;

c)   The condition must not be so 

unreasonable that no reasonable 

consenting authority could have 

imposed it.

The Environment Court considered 

that any condition imposed under 

sections 321A and 322 would be 

subject to the Newbury principles.  

The Court stated that the Council 

“cannot lawfully require any 

contribution at all unless the 

subdivision is at least a cause for 

requiring the road” (para 18).  As 

it would have been possible for the 

road to be located in an alternative 

location within the site, the Court 

was of the opinion that there was 

no causal nexus and therefore the 

Council acted unlawfully.

HIGH COURT

On appeal to the High Court, 

Venning J held that the condition 

fell within “works” under section 

108(2)(c) RMA. This was the 

empowering provision, not s 321A 

of the Local Government Act.

His Honour held that that the 

Newbury  p r inc ip le s  do  not 

incorporate a causal nexus test.  As 

section 321A did not apply, which 

does incorporate an element of 

causation, there was no basis for 

the application of this test.

The High Court then applied the 

Newbury tests and considered 

that the condition was fairly 

and reasonably related to the 

subdivision application.  The 

Applicant had incorporated the 

road into its subdivision plan 

and the fact that the development 

could have been designed so as not 

to have incorporated that road was 

not a relevant consideration.

COURT OF APPEAL

In the Court of Appeal, the 

majority (Baragwanth and Goddard 

JJ) overturned the decision of the 

High Court.  The Court discussed 

the principles relating to the 

taking of land and the entitlement 

to compensation.  The majority 

considered that there had been a 

taking of land and stated at para 

186:

“…we consider the Council cannot 

extort the creation of a public work 

without compensation by demanding it 

as a price of consent to subdivision.”

The majority considered that the 

condition could not have been 

imposed under section 108 and 

that the proper basis was section 

322.  The Court concluded that 

based on section 104 and common 

law principles, a causal l ink 

between the proposed condition 

and the subdivision was required.

Chambers J, dissenting, agreed with 

the High Court that the decision 

had been imposed under s 108.  

As the road automatically vests in 

the Council on the deposit of the 

His Honour 

held that that 

the Newbury 

principles do not 

incorporate a 

causal nexus test.
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Plan there was no requirement for 

compensation for the whole of the 

road.  The issue was only whether 

Estate Homes should have been 

compensated for the difference 

between a local road and an arterial 

road, rather than a collector road.

As to the causal  nexus test 

Chambers J considered that this 

was not incorporated by the 

Newbury principles.  He noted 

that the causal nexus test had 

arisen because of the belief of 

the Environment Court that the 

empowering provisions were 

section 321A and 322 of the Local 

Government Act.

SUPREME COURT

The Supreme Court held that the 

proper basis for the condition was 

section 108.  The Court clarified 

that a causal nexus is not required 

in this context.   The Court 

considered that such a narrow 

approach would be inconsistent 

with the wide power given in 

section 108.  The Supreme Court 

stated at para 66:

“…We consider that the application 

of common law principles to New 

Zealand’s statutory planning law 

does not require a greater connection 

between the proposed development 

and conditions of consent than that 

they are logically connected to the 

development.  This limit on the 

broadly expressed discretion to impose 

conditions under s108 is simply 

that the Council must ensure that 

conditions it imposes are not unrelated 

to the subdivision.  They must not for 

example relate to external or ulterior 

concerns.  The limit does not require 

that the condition be required for 

the purpose of the subdivision.  Such 

a relationship of causal connection 

may, of course, be required by the 

statute conferring the power to impose 

conditions, but s 108(2) does not do 

so.”

The Supreme Court emphasised 

the fact that Estate Homes chose 

to apply for a subdivision which 

incorporated the designated road.  

The Council’s requirement that it be 

constructed to an arterial standard 

did not lack the necessary degree 

of  relationship to the subdivision 

proposed.

The Court did not consider that 

there had been a taking of land.  

A taking involved the notion of a 

lack of choice by the landowner.  

If Estate Homes did not find the 

conditions acceptable it was not 

required to transfer the land.

The Supreme Court also differed 

from the lower Courts findings 

on the issue of jurisdiction, 

that in considering the basis for 

compensation the Courts should 

have been constrained by Estate 

Homes application, which only 

sought compensation for the 

additional width, not for the whole 

road.  Whilst it was accepted that 

the Environment Court can permit 

an amendment to an application, it 

may not do so when it then becomes 

in substance a different application.  

The Supreme Court also referred 

to the Resource Management 

Amendment Act 2005 which 

requires the Environment Court to 

have regard to the decision of the 

Local Authorities.  To  allow Estate 

Homes to now seek this additional 

compensation would make the 

issues on appeal substantially 

different from those raised in the 

application and addressed by the 

Council.  The Supreme Court 

noted the relevance of prejudice to 

other parties and the general public 

and concluded that the decision 

of the Environment Court was on 

a materially different basis which 

prejudiced the Council.  Therefore 

its decision could not stand.

The Supreme Court therefore 

considered the appeal on the basis 

that the matter before the Court 

was whether the appropriate 

compensation should have been 

based on a collector or local road 

standard.

The proper way in which to 

challenge the lawfulness of the 

position of the Council officers 

who persuaded Estate Homes to 

incorporate the design for the 

arterial road into its subdivision 

plan was through judicial review 

The Supreme 

Court 

emphasised the 

fact that Estate 

Homes chose 

to apply for a 

subdivision which 

incorporated the 

designated road.  
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in the High Court.  An appeal to 

the Environment Court was the 

wrong proceeding as the role of 

the Environment Court is confined 

to the Council’s decision on the 

application.  The Court noted 

that the bar under s296 of the 

RMA to bringing judicial review 

proceedings until the right of 

appeal to the Environment Court 

had been exercised did not apply 

in the current circumstances.  

In discussing the approach taken 

by Estate Homes the Supreme 

Court commented that:

“…matters will become needlessly 

complicated if, as in the present case, 

an applicant attempts to challenge 

conditions of consent on the basis of 

what it would have applied for had 

it not been concerned to comply with 

stipulations stated by Council officers.  

While the problem of delay may 

tempt applicants to act in a strategic 

way in order to expedite the process, 

this will not provide a justification for 

seeking to re-open the same terms of 

the consent application at the appeal 

stage” [para 41].

The Court concluded the condition 

was sufficiently related to the 

subdivision to meet common law 

standards.  Whether the condition 

was reasonable was referred back 

to the Environment Court.  This 

would turn on whether a collector 

road or a local road would otherwise 

have been required. In concluding, 

the Court commented that it would 

be open to the Council in future 

cases to deal with compensation 

by way of a side agreement, rather 

than by incorporating it into a note 

to a condition and thereby into the 

condition itself and the Council’s 

decision.

CONCLUSION

The Supreme Court has laid to rest 

the argument that the Newbury 

test imports a causative element.  

However there must, pursuant to 

the Newbury  principles, still be 

a logical connection between the 

condition and the consent applied 

for, but the condition need not 

be required for the purpose of 

the consent.  Thus although the 

Supreme Court has clarified the 

law there will no doubt still be 

difficult applications of the test in 

future cases.  In doing so the Court 

has provided some useful guidance 

as to the provision of public works, 

by private developers.

The Court noted 

that the bar 

under s296 of the 

RMA to bringing 

judicial review 

proceedings 

until the right 

of appeal to the 

Environment 

Court had 

been exercised 

did not apply 

in the current 

circumstances.  



Resource Management Journal 12

INTRODUCTION

Snails do not normally inspire 

litigation.  It is generally the more 

charismatic megafauna, such as 

whales or dolphins that motivate 

legal proceedings.  Yet, in a little over 

two years, the giant, carnivorous, 

endemic land snail Powelliphanta 

“Augustus” (“P. ‘Augustus’ ”) has been 

at the centre of:

•   Declaration proceedings in the 

High Court - Royal Forest and 

Bird Protection Society  v Minister 

of Conservation & Ors [2006] 

NZAR 265;

•   Judicial review proceedings 

- Save Happy Valley Coalition 

Inc v Minister of Conservation, 

(unreported), High Court, 

Wellington, 8 December 2006, 

France J, CIV 2006-485-1634; 

and

•   Declaration and enforcement 

p roceed ing s  be fo re  the 

Environment Court - Save Happy 

Valley Coalition Inc v Solid Energy 

New Zealand Ltd, C170/2006.

Arguably, snails already have standing 

in New Zealand courts.  The snail 

cases however, were not brought in 

the name of the snails themselves, 

as envisaged by Stone in Should Trees 

Have Standing? – Towards Legal Rights 

for Natural Objects (1996).  The snail 

cases were all filed in the names of 

non-governmental organisations, 

essentially seeking a legal forum 

to argue for the protection of P.  

“Augustus” from the impact of Solid 

Energy New Zealand Limited’s (“Solid 

Energy”) coal mining operations at 

the Stockton Mine.

The purpose of this article is to 

describe and examine the legal 

processes under the Wildlife Act 

1953 that enabled the granting 

of Ministerial consent to Solid 

Energy to “hunt, kill and possess” P. 

“Augustus.”  First, I summarise the 

factual context that underpins the 

snail litigation.  Secondly, I outline 

the legal framework that authorises 

Solid Energy’s mining on the 

Stockton plateau.  Thirdly, I describe 

the two High Court cases concerning 

P. “Augustus” under the Wildlife Act.  

Finally, I comment on the decision 

making processes under the Wildlife 

Act in relation to absolutely protected 

species.

My position is that the snail litigation 

demonstrates the inadequacy of the 

decision making processes under 

the Wildlife Act and suggests the 

need for urgent reform – possibly in 

the form of an Endangered Species 

Act.  My key criticisms are the lack 

of a process for public participation, 

the absence of a right of appeal, 

and a complete disconnect between 

the legislative framework and the 

Government’s policy direction on 

protecting indigenous biodiversity 

as provided in the New Zealand 

Biodiversity Strategy.

PART ONE 
– THE FACTUAL 
BACKGROUND

This  sec t ion  descr ibes  the 

conservation status of P. “Augustus,” 

the threats posed by Solid Energy’s 

coal mining operations, and the 

mitigation measures proposed to 

protect the snail.  At the outset, it is 

important to note that the snail cases 

concerning P. “Augustus” are separate 

from the litigation over the Cypress 

Mine, which involved concerns over 

Solid Energy’s proposal to destroy part 

of the habitat of a different species of 

Powelliphanta snail – Powelliphanta 

“patrickensis” (“P. “patrickensis””).  

While those cases are also examples 

of litigation seeking protection of a 

Should Snails Have Standing? 
– Towards an Endangered Species 

Act for New Zealand

Teall Crossen, Legal Counsel, Campaigns and Actions, 
Greenpeace International
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threatened snail species, the Cypress 

Mine litigation involves a different 

factual and legal matrix beyond the 

scope of this article. 

POWELLIPHANTA 
“AUGUSTUS”

Powelliphanta “Augustus” was first 

discovered in 1996 by the Nelson 

Botanical Society, east of Mt Augustus 

on the Stockton coal plateau, north 

of Westport.  The significance of 

the discovery of Powelliphanta shells 

at that location was not realised 

at the time, as the shells were 

mistakenly thought to belong to P. 

“patrickensis.”

The Department of Conservation 

examined the shells in 2003, 

and based on morphological 

evidence, determined the snail 

to be a distinctive new species 

or subspecies.  Subsequently, 

mitochondrial DNA analysis carried 

out at Massey University confirmed 

that P. “Augustus” is a separate 

species that diverged from its closest 

relative 1.5 million years ago.  The 

formal naming of P. “Augustus” as a 

new species is underway, but not yet 

complete.

The total known population of P. 

“Augustus” is restricted to a small 

area on the Stockton plateau – 600m 

long and approximately 7ha in 

area.  While experts disagree on the 

population estimate, 3000 snails is 

thought to be the upper limit (based 

on expert evidence in the Save Happy 

Valley Coalition case).  In the New 

Zealand Threat Classification System 

P. “Augustus” is listed as nationally 

critical. 

SOLID ENERGY’S 
STOCKTON OPENCAST 
COAL MINE

Most of the habitat of P. “Augustus” 

is located within the bounds of the 

Stockton Coal Mine area and will be 

removed by opencast mining.  It is 

estimated that about 2700 snails may 

live within the area to be destroyed.  

According to Solid Energy, the coal 

under the ridgeline, on which the 

bulk of the snail habitat is located, 

is high value coal and the company 

will suffer substantial economic 

losses if it cannot continue to mine 

the ridgeline.  

To protect the snail, Solid Energy has 

proposed, and is in the process of 

carrying out, a number of mitigation 

measures including:

a)   Retention of the snails’ existing 

habitat not destroyed by mining 

(approximately 10-35% of total 

known habitat);

b)   Predator control and protection 

of part of the existing habitat;

c)   Captive rearing of snails collected 

from the existing habitat by DOC, 

and funded by Solid Energy;

d)   Translocation of snails to similar 

habitat close to the existing 

habitat (not currently inhabited 

by snails); and

e)   Direct transfer of part of the 

existing habitat to a nearby site. 

PART TWO – THE LEGAL 
FRAMEWORK 

The key provisions of the primary 

statutes regulating Solid Energy’s 

mining operations at the Stockton 

Mine and proposed mitigation 

measures in relation to P. “Augustus” 

are described in the following 

section. 

Coal Mines Act 1979

The Stockton Mine is authorised by 

two coal mining licences granted 

under the Coal Mines Act 1979.  

Together the licences authorise Solid 

Energy to undertake coal mining 

operations and ancillary activities 

for a period of 40 years.  The Coal 

Mines Act was repealed, in part, by 

the Crown Minerals Act 1991; and 

then completely repealed by the 

Health and Safety in Employment 

Act 1992.  Coal mining activities 

are now authorised and regulated 

under the Crown Minerals Act.  

Solid Energy’s Stockton coal mining 

licences however, are existing 

privileges under the transitional 

Powelliphanta 

“Augustus” was 

first discovered 

in 1996 by the 

Nelson Botanical 

Society, east of 

Mt Augustus on 

the Stockton coal 

plateau, north of 

Westport.
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provisions of the Crown Minerals 

Act.  The licences operate as if 

the Crown Minerals Act and the 

Resource Management Act 1991 

(“RMA”) had not been enacted (see s 

107 of the Crown Minerals Act). 

Resource Management Act 1991

Holders of existing privileges under 

the Crown Minerals Act do not 

require land use consent under 

the RMA.  In Stewart v Grey County 

Council [1978] 2 NZLR 577, the 

Court of Appeal held that use of 

land for mining purposes pursuant 

to a mining licence granted under 

the Mining Act 1971 was not subject 

to land use control provisions under 

the Town and Country Planning 

Act 1953.  This proposition was 

applied to the Coal Mines Act in 

Solid Energy New Zealand Limited v 

Buller District Council, (unreported), 

High Court, Christchurch, 29 April 

1998, Chisholm J, CP174/97.  

However, other consents, relating 

to regional council responsibilities 

such as discharges to water and air 

are still required pursuant to the 

RMA (see Opoutere Ratepayers and 

Residents Association (Inc) v. Mining 

NL, A033/95).

Wildlife Act 1953

The Wildlife Act provides that 

all species of Powelliphanta are 

absolutely protected throughout 

New Zealand.  It is an offence under 

the Act to hunt, kill or possess 

absolutely protected species without 

lawful authority.  Lawful authority 

can be obtained from the Director-

General of Conservation under s 

53 of the Act to catch alive or kill 

for any purpose any absolutely 

protected wildlife.  Solid Energy’s 

proposal to mine the habitat of 

P. “Augustus,” and the proposed 

mitigation measures would involve 

all three prohibited acts and thus 

requires authorisation from the 

Director-General.

Section 71 of the Wildlife Act 

however, specifically provides for 

the relationship of the Wildlife Act 

with other specified Acts, including 

the Coal Mines Act.  Section 71 of 

the Wildlife Act provides:

71. Saving of other Acts—

Except where this Act otherwise 

provides, nothing in this Act shall 

derogate from any provision of any 

of the Acts specified in Schedule [9] 

to this Act:

Provided that, except with the 

prior consent of the Minister of 

[Conservation] and the Minister 

charged with the administration 

of the Act under which the act or 

authority is performed or exercised, 

and subject to such conditions as 

those Ministers may jointly impose, 

no person shall be entitled to do 

any act or exercise any authority 

under any such Act in respect of 

any wildlife (other than unprotected 

wildlife) or in respect of any land 

forming part of a wildlife sanctuary: 

…

The Coal Mines Act is included in 

the Ninth Schedule.  The extent to 

which s 71 of the Wildlife Act applies 

to Solid Energy’s mining operations 

at Stockton and associated snail 

mitigation measures was the key 

issue leading to the first round of 

snail litigation.

PART THREE – THE 
SNAIL LITIGATION

This section outlines the Royal Forest 

and Bird Protection Society and Save 

Happy Valley Coalition cases.

Forest and Bird v Minister of 

Conservation

Forest and Bird filed proceedings 

under the Declaratory Judgments Act 

1908 in relation to the interpretation 

of s 71 of the Wildlife Act.  The 

application sought a declaration that 

Solid Energy required consent from 

the Minister of Conservation and 

the Minister of Energy under s 71 

of the Act to transfer snails by hand, 

transfer snail habitat by digger and 

to destroy the habitat and kill snails 

by coal mining.  Forest and Bird’s 

case was that all of these mitigation 

measures were acts in respect of 

wildlife that amounted to hunting or 

killing, or being in possession of the 

The Wildlife Act 

provides that 

all species of 

Powelliphanta 

are absolutely 

protected 

throughout New 

Zealand. 
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snails contrary to the Wildlife Act.  

Accordingly, consent was required 

under s 71.  Solid Energy maintained 

the position that it had all requisite 

legal authority to mine the snails’ 

habitat, and that no further consent 

was required from the Ministers 

under the Wildlife Act.

The High Court declined to make a 

declaration in relation to the hand 

transfer of snails.  The issue was 

rendered academic as Solid Energy 

had applied for consent, albeit on 

a without prejudice basis, from the 

Director-General of Conservation for 

hand transfer, pursuant to s 53 of the 

Wildlife Act.  By agreement between 

the Department of Conservation and 

Solid Energy the application was 

assessed under s 71.

In relation to the direct transfer 

of habitat and mining the habitat, 

His Honour MacKenzie J made the 

following declaration: 

Consent of the Minister of 

Conservation and the Minister 

of Energy under s71 of the 

Wildlife Act 1953 is required 

by Solid Energy before Solid 

Energy is entitled to do any 

act or exercise any authority 

under Coal Mining Licence 

37 150 issued under the Coal 

Mines Act 1979 if that act or 

exercise of authority will have 

the effect that Solid Energy 

will:

(a)  hunt or kill (as that term 

is defined in s 2 of the 

Wildlife Act) or

(b)  have in its possession 

(as that term in defined 

in s 2 of that Act)

any animal of a species of 

Powelliphanta.

This decision is significant because it 

shifted the power to decide the fate 

of P. “Augustus” from a coal mining 

company to Government Ministers.  

While the Ministers declined to do so 

(as discussed below), the declaration 

clarified that the Ministers could 

have prevented Solid Energy from 

mining the habitat of P. “Augustus,” 

or delayed the mining, if necessary, 

to achieve the purposes of the 

Wildlife Act.  Further, the decision 

established that the incidental 

killing of absolutely protected 

species through habitat destruction 

was prohibited by the Wildlife Act, 

unless lawful authority is secured.  

Previously, the conventional view 

had been that these activities were 

beyond the reach of the Wildlife Act.  

Solid Energy has filed an appeal, but 

to date it has not been set down. 

Solid Energy applied for consent 

to hunt and kill P. “Augustus” 

the day the High Court issued its 

decision in Forest and Bird v Minister 

of Conservation.  The Minister of 

Conservation and the Associate 

Minister of Energy granted Solid 

Energy the “licence to kill,” subject 

to a number of conditions.  This 

decision was the subject of the 

second snail case.

Save Happy Valley v Minister of 

Conservation 

Save Happy Valley Coalition 

Incorporated (“Save Happy Valley”) 

filed judicial review proceedings 

in the High Court submitting that 

the Ministers had erred in reaching 

their decision issuing Solid Energy 

the wildlife permit.  The critical 

ground of appeal alleged that 

the Ministers misunderstood the 

decision making process they were 

required to follow under s71.  

The approach adopted by the 

Ministers was set out in the briefing 

document provided to the Ministers 

by the Department of Conservation 

– termed a decision making tree by 

the High Court.  The key paragraph 

of the decision making tree states 

(para 7):

Note that in making a 

decision both of you must 

weigh alongside each other 

the detriments to wildlife and 

the countervailing benefits in 

terms of the policy of the Coal 

Mines Act.  

It was the case for Save Happy 

Valley that it was wrong in law to 

balance the policy objectives of the 

Coal Mines Act and the Wildlife 

The Minister of 

Conservation 

and the Associate 

Minister of 

Energy granted 

Solid Energy 

the “licence to 

kill,” subject to 

a number of 

conditions.
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Act.  Rather, if the policy goals of 

both Acts cannot be met, then the 

Wildlife Act must prevail as this is 

the Act that confers the statutory 

decision making discretion.  The 

High Court rejected this argument.  

His Honour France J held it cannot 

be said that the purposes of the 

Wildlife Act must prevail.  Once you 

accept that both Acts are relevant it 

must be a question for a decision 

maker where the balance lies (para 

31). 

PART FOUR – A 
CRITIQUE OF THE 
WILDLIFE ACT 
DECISION MAKING 
PROCESS

Save Happy Valley’s attack on the 

Ministers’ decision was restricted 

to legal errors under administrative 

law principles.  This section goes 

beyond legally reviewable errors, 

and considers the legitimacy of 

the process for making decisions 

about absolutely protected species 

as provided for in the Wildlife Act 

and as adopted by the Ministers.  I 

have two major critiques.  First, the 

process adopted by the Ministers 

for determining Solid Energy’s 

permit to “hunt, kill and possess” 

P. “Augustus” excluded the public 

from participating.  Secondly, the 

balancing test approved by the High 

Court falls significantly short of the 

goals contained the New Zealand 

Biodiversity Strategy. 

Lack of a Public Process 

The Ministers did not allow public 

submissions or a public hearing on 

Solid Energy’s application to hunt, 

kill and possess P. “Augustus” under 

s 71 of the Wildlife Act.  Forest 

and Bird specifically requested to 

be consulted on the application, 

but this request was declined.  

In the briefing document from 

the Department of Conservation 

advising the Ministers on Solid 

Energy’s application, Forest and 

Bird’s request for consultation was 

noted.  The briefing document 

records however, that while Forest 

and Bird had not been directly 

consulted, the Department was 

aware of Forest and Bird’s position 

given it had been actively seeking 

that any permit be declined.  Yet, 

the reasons for Forest and Bird’s 

opposition to the destruction of 

the snail’s source habitat, and the 

solutions the Society proposed 

were not included in the briefing 

documents  provided to the 

Ministers.  

To be fair, the Wildlife Act does 

not expressly provide any right for 

the public to make submissions 

on wildlife permit applications, 

but neither does it preclude the 

possibility.  In contrast, under the 

RMA there are wide rights of public 

participation to ensure robust 

decisions are made about the use, 

development and protection of New 

Zealand’s natural resources.  In my 

view, the public should have a legal 

right to participate in decisions 

about absolutely protected species 

and a right of substantive appeal 

to test the robustness of such 

decisions. 

New Zealand’s Biodiversity 

Strategy

The decision making process 

provided for and adopted by the 

Ministers under the Wildlife Act 

should also be assessed against the 

New Zealand Biodiversity Strategy 

2000 and the continuing decline 

in New Zealand’s indigenous 

biodiversity.  In 1997 the Ministry 

for the Environment identified the 

loss of New Zealand’s indigenous 

biodiversity as the country’s most 

pervasive environmental issue in its 

report on the State of New Zealand’s 

Environment (“SOE Report”).  Ten 

years on from the SOE Report, the 

decline in biodiversity continues.  

The Department of Conservation’s 

latest threatened species list records 

an increase in the number of 

threatened species.

The Government’s policy response 

to biodiversity loss is the New 

Zealand Biodiversity Strategy.  The 

objective of the Strategy is “to 

establish a strategic framework for 

action, to conserve and sustainably 

use and manage New Zealand’s 

biodiversity.” Goal three of the 

Biodiversity Strategy is particularly 

relevant to the mining of the habitat 

of P. “Augustus”:

Goal Three: Halt the decline 

in New Zealand’s indigenous 

biodiversity  

Maintain and restore a full 

range of remaining natural 

habitats and ecosystems  to 

a healthy functioning state, 

enhance critically scarce 

habitats, and sustain the 

more modified ecosystems 

in production and urban 

environments; and do what 

else is necessary to
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Maintain and restore viable 

populations of all indigenous 

species and subspecies 

across their natural range 

and maintain their genetic 

diversity.

There is no indication that the 

Ministers considered goal three 

of the New Zealand Biodiversity 

Strategy when they approved Solid 

Energy’s proposal to translocate P. 

“Augustus” from their natural range 

and destroy most of the snails’ 

source habitat.  Arguably, achieving 

this goal would have reduced 

the amount of coal available to 

Solid Energy and risked economic 

losses. Under the Wildlife Act the 

Ministers were required in law to 

undertake a balancing exercise 

weighing up the benefits from 

mining the coal against detriments 

to the snails.  The Wildlife Act, 

which is essentially New Zealand’s 

endangered species legislation, 

clearly does not reflect current 

Government policy direction 

on halting the decline in New 

Zealand’s biodiversity.

Beyond Section 71 of the 

Wildlife Act

The P. “Augustus” litigation is 

restricted to the specific legal 

context of s 71 of the Wildlife Act.  

The requirement for Ministerial 

consent is l imited to certain 

activities governed by statutes listed 

in the Ninth Schedule that would 

otherwise breach the requirements 

of the Act.  As noted above 

however, the Director-General also 

has a general discretion to authorise 

the catching alive or killing of 

absolutely protected species under 

s 53 of the Act.  Presumably, 

decisions under s 53 will solely 

consider the protection of wildlife, 

given there are no other statutory 

imperatives to consider as required 

in s 71 decisions.  Nevertheless, like 

s 71, under s 53 there are no rights 

of public participation, no right of 

appeal from the Director-General’s 

decision and no requirement for 

the Director-General to consider 

the New Zealand Biodiversity 

Strategy.  The process suffers from 

many of the same deficiencies as s 

71.

CONCLUSION

While the jury is still out as to 

whether or not P. “Augustus” will 

survive the ongoing coal mining 

of their habitat, the snail litigation 

illustrates serious inadequacies with 

the current statutory process for 

making decisions about threatened 

species in New Zealand.  The key 

flaws include:

1. No statutory rights of public 

participation in decisions about 

absolutely protected species; 

2. No substantive rights of appeal 

arising from those decisions; 

and

3. No  l eg i s l a t i v e  d i re c t i on 

for protecting indigenous 

biodiversity.

My argument is not that snails 

should have standing, but that 

there should be a transparent and 

legitimate process for members of 

the public to argue for the protection 

of indigenous species; and that the 

protection of biodiversity should 

be a legal imperative, rather that 

a policy directive.  Of course, 

whether or not an Endangered 

Species Act is the answer requires 

a more comprehensive assessment 

of the Wildlife Act beyond the 

issues discussed in this article. But, 

unless we commit as a country 

to meaningful legal protection of 

our indigenous species, we will 

continue to lose them.  

The author was counsel for Forest 

and Bird in one of the cases discussed 

in this article (Royal Forest and 

Bird Protection Society v Minister of 

Conservation & Ors [2006] NZAR 

265).  This article is written in 

her personal capacity. The author 

understands that 4733 snails have 

now been captured.

The requirement 

for Ministerial 

consent is 

limited to 

certain activities 

governed by 

statutes listed 

in the Ninth 

Schedule that 

would otherwise 

breach the 

requirements of 

the Act. 
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INTRODUCTION

The Aus t r a l i an  wa t e r 

crisis is providing a stark 

message for New Zealand 

Ministers charged with improving 

the sustainable management of 

New Zealand’s freshwater resources.  

The chronic drought conditions in 

Australia may leave Queenslanders 

with no choice but to introduce 

recycled waste water into the drinking 

supply.  Queensland Premier, Peter 

Beattie, put the message bluntly 

when he said ‘[t]hese are ugly 

decisions, but you either drink water 

or you die’ (New Zealand Herald, 

Australia will embrace recycled water 

says Beattie, 29/01/2007).

While Australia and New Zealand 

do offer stark contrasts in water 

availability and demand (New 

Zealand is often considered to have 

an abundant supply of fresh water) 

both jurisdictions face increasing 

competition for freshwater resources 

leading to disputes over allocation 

policy and water rights.  Like New 

Zealand, Australia faces problems 

with the poor quality of riverine 

environments, although Australia 

also has salinity problems to 

manage.

Having recognised the problem, 

the Australian’s have commenced 

initiatives aimed at improving water 

planning, catchment management, 

water allocation and the tradability 

of water entit lements.  The 

National Water Initiative represents 

recognition by the Commonwealth 

Government and the states of the 

need for significant policy reform to 

address the chronic over allocation 

of surface and groundwater.  

Similar initiatives are now being 

considered in New Zealand in 

the form of the Sustainable Water 

Programme of Action.  

NEW ZEALAND’S 
RESPONSE

The Sustainable Water Programme 

of Action - Implementation Package 

(Cabinet Paper, released April 2006) 

is a joint initiative by the Ministry for 

the Environment and the Ministry of 

Agriculture and Forestry.  It contains 

a package of actions aimed at 

improving New Zealand’s freshwater 

policy and management.  

The programme identifies actions 

that are needed to address the two 

key problems facing New Zealand’s 

freshwater resources.  The first 

problem is increasing demands 

on a decreasing quantity of water.  

Regional councils require guidance at 

a national level as well as improved 

tools, to assist when making 

allocation decisions and to enable 

councils to encourage efficient use 

of freshwater.  The second problem 

is the declining quality of freshwater 

and the Programme recognises 

that improving management of 

the undesirable effects of land-use 

on water quality, is a key national 

outcome.

Key developments since the 

Water in Crisis - 

Improving water allocation and water 

pollution policy in New Zealand

Helen Atkins, partner, DLA Phillips Fox and Kathy Wilson, 
lawyer, DLA Phillips Fox

In this paper we provide an overview of and comment on the 
proposed changes in water allocation and water pollution policy 
in New Zealand.  
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Programme’s release include 

formation of the Advisory Group, 

which will advise the Government on 

the priority that should be accorded 

to various water management issues 

and methods to address them.  The 

Advisory Group has already met 

with the Ministers to discuss water 

management issues, and a draft 

National Environmental Standard for 

Water Measuring Devices has already 

been released for consultation.

The measuring devices standard will 

set minimum requirements for the 

water measuring devices (such as 

continuous measurement and data 

storage capacity) and installation of 

measuring devices will be required 

as a condition of water permits.  The 

standard will apply to all water takes 

that require resource consents under 

operative or proposed regional 

plans.  A summary of submissions 

on the draft water measuring devices 

standard, and a cost benefit analysis 

is due in March 2007.

The Programme also recommends 

two further planning instruments 

in order to improve guidance at a 

national level, being a National Policy 

Statement on managing increasing 

demands for water and a National 

Environmental Standard on methods 

for establishing environmental 

flows.  The Advisory Group will 

also consider the potential value of 

and options for a National Policy 

Statement on nutrients and microbial 

contaminants and sediment. 

At a regional level, the following tools 

will be developed to assist regional 

councils: 

• Investigate current practice and 

develop enhanced methods for 

transferring water consents. 

• Investigate the role of water 

user groups in managing water 

under cooperative management 

regimes. 

• Improve methodologies for 

applying environmental flows to 

water bodies. 

• Develop methods to assist 

regional councils to recover costs 

for water management. 

• Develop methods for identifying 

and protecting natural character 

and biodiversity values. 

• Develop methods for managing 

over-al located catchments 

including examining the possible 

effectiveness of alternatives to 

first-in-first-served allocation 

mechanisms. 

• Develop model resource consents 

and consent conditions for water. 

• Develop strategies for better 

alignment of science priorities 

and the Programme.

The Advisory Group will also 

consider whether improving the 

transferability of water permits is a 

workable option for encouraging 

efficient use of water and increasing 

access to water, particularly in 

catchments that are already at or 

near full allocation.  While there 

were originally concerns expressed 

that increasing the transferability of 

permits was inevitably a step towards 

privatisation, the Government has 

distanced itself from such suggestions.  

The Programme suggests introducing 

a cap and trade system, whereby 

permit holders must use a certain 

amount of their permitted take (for 

example at least 80%) and can only 

transfer the remaining allocation (for 

example 20%).  At this stage there is 

no indication of what, if any, changes 

will be made to the RMA provisions 

relating to transferability of water 

permits. 

Several key reports are due to be 

reported to Cabinet in the first 

quarter of 2007, including progress 

in respect of the proposed national 

policy statements, a report back on 

the current practice and options for 

improving transfer of water consents, 

and on the potential effectiveness of 

model resource consents and consent 

conditions for water.  Following 

these we should see a great deal 

of movement in the area of water 

policy.

The measuring 

devices standard 

will set minimum 

requirements 

for the water 

measuring devices 

(such as continuous 

measurement 

and data storage 

capacity) and 

installation of 

measuring devices 

will be required 

as a condition of 

water permits.
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DRINKING WATER 
STANDARDS

Two National Environmental 

Standards are already in the 

pipeline.  As mentioned above a 

National Environmental Standard 

for Water Measuring Devices has 

been released in draft and will be 

reported to Cabinet in early 2007, 

and the National Environmental 

Standard for Human Drinking-water 

Sources is now at the stage where 

regulations are being drafted and 

the Ministry for the Environment 

expects the regulation to be 

gazetted early in 2007.  The new 

standard will take effect six months 

after gazetting.  The Ministry will 

also produce an implementation 

package to assist regional councils 

with applying the new standard.

The  s t andard  i s  a imed  a t 

complementing Ministry of Health 

legislation.  It focuses on ensuring 

that new consents in drinking 

water catchments will not result 

in drinking water becoming 

unwholesome.  All  resource 

consents within drinking water 

catchments will have a condition 

requiring that any unauthorised 

discharges be notified to the water 

supplier.  In addition, all resource 

consents for drinking water takes 

must include a condition that in 

the event of accident or emergency 

which could render the water 

supply unwholesome, the consent 

holder will take appropriate action 

(such as turning off the supply).

The Health Select Committee is also 

due to report back on the Health 

(Drinking Water) Amendment Bill 

2006 at the end of 31 March 2007. 

REGIONAL WATER 
ALLOCATION PLANS

In New Zealand regional councils 

are responsible for allocating water 

in accordance with the objectives 

policies and rules in the relevant 

regional plan.  Most regional plans 

contain rules allowing water takes 

only if minimum water flows or 

minimum lake levels are being met 

and specifying allocation limits for 

the water bodies. 

Many regional plans contain 

substantial information on surface 

and groundwater flows and aquifer 

levels but specific guidance in respect 

of allocating freshwater resources 

between different types of uses, 

in the form of policies and rules in 

regional plans, is a relatively recent 

phenomenon.

The Waitaki Catchment Water 

Allocation Regional Plan (September 

2005) and Environment Waikato’s 

Proposed Variation 6 - Water 

Allocation to the Proposed Waikato 

Regional Plan (October 2006), are 

two examples of regional water 

plans that provide policies aimed at 

reducing over allocation.

The Waitaki Catchment Plan contains 

policies and rules that (among other 

things) prevent any one activity 

from being allocated all of a water 

resource.  It does this by setting 

annual volume maximums according 

to the type of activity the water is 

required for.  There are six categories 

of activities, town and community, 

industrial and commercial , tourism 

and recreational, agricultural and 

horticultural, hydro-electricity and 

other.

The Waitaki Catchment Plan provides 

guidance on how applications to 

replace existing consents should be 

considered, including consideration 

of whether all reasonable attempts 

have been made to meet technical 

efficiency standards, and it also 

provides locality specific policies.  

For example in the most sensitive 

water bodies taking, using, damming 

or diversion of water is prevented and 

the Plan gives the Council an ability, 

during times of low water availability, 

to require all consent holders to 

restrict the rate of taking or diverting 

of surface water or ground water.  

However, even when regional plans 

specify policies for allocating water 

between competing uses, allocation of 

the available resource will still be on 

a first-come, first-served basis to any 

applications that meet the policies 

and rules contained in the relevant 

plan.  This is because applications 

for water permits follow the usual 

resource consent processes under 

s.104 of the RMA, which involves 

the consent authority having regard 

to any actual and potential effects 

on the environment of allowing the 

activity.  The consent authority will 

also have regard to the following 

considerations:  

•   Avoiding, remedying or mitigating 

adverse effects.

•   Determining whether there will 

be any impact on existing permit 

holders. 

•   Allocating resources on a ‘first 

come, first served’ basis to 

successful applicants.

•   That water permits may be 

granted for a duration of up to 

35 years.

•   When there are competing 
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applications for the same water 

supply, councils must recognise 

the priority in time.

FIRST-IN, FIRST-SERVED

Councils must process applications 

in the order they are received and the 

High Court has confirmed that the 

‘first-in, first-served’ principle applies 

even where there is competition for 

a water resource (Aoraki Water Trust 

v Meridan Energy Limited [2005] 2 

NZLR 268).  The Aoraki decision 

also noted that, once a permit has 

been granted, a regional council 

must ensure that the grant of any 

future permits will not derogate from 

an existing permit holder’s allocation.  

The first-in, first-served principle 

significantly hinders consent 

authorities ability to compare the 

merits of competing applications, 

before granting or declining 

applications for water permits.

THE RESOURCE 
MANAGEMENT 
AMENDMENT ACT 2005

The 2005 amendments to the 

Resource Management Act clarified 

that regional councils can establish 

specific rules for the allocation of 

water within their boundaries (except 

for coastal water).  

Regional plans may also contain rules 

allocating water among competing 

types of activities.  While a plan 

cannot attempt to re-allocate the 

amount of a resource that has already 

been allocated to existing consents, it 

may provide rules for allocating that 

resource in anticipation of a consent’s 

expiry (s.30(4) RMA).  This gives 

councils some ability to plan ahead 

and to make decisions about which 

activities should be given priority for 

future allocation.

When considering applications by 

existing consent holders for renewals, 

it is now mandatory for consent 

authorities to have regard to the value 

of investment made by the existing 

holder (s.104(2A) RMA).  This may 

give rise to difficulties for regional 

councils when processing competing 

applications.  For example, a plan 

may provide policies specifying that 

priority is to be given to a certain 

activity (for example irrigation), 

but an application for renewal of 

an activity with a high degree of 

investment may be granted over the 

preferred activity.

The 2005 amendments also 

contain a new process for renewals 

of existing consents.  This new 

process (contained in s.124B which 

commences on 9 August 2008), will 

give existing consent holders priority 

over new applications.  Councils 

will be able to override the default 

process in sections 124A to 124C by 

expressly stating in the relevant plan 

that sections 124A to 124C do not 

apply, or alternatively by creating an 

allocation plan for that resource.

FLOOD MANAGEMENT 
POLICY

Territorial authorities and regional 

councils both have inter-related roles 

and responsibilities relating to flood 

management.  Territorial authorities 

must control the effects of land use, 

development and protection to avoid 

or mitigate flooding (s31(1)(b)(i) 

RMA), and regional councils must 

control the use of land to avoid 

or mitigate flooding (s30(1)(c)(iv) 

RMA).

The Ministry for the Environment is 

currently undertaking a review that 

will examine the adequacy of New 

Zealand’s current approach to flood 

risk management.  The review is wide 

ranging and will cover topics such as 

the adequacy of existing legislation, 

the respective roles of local and 

central government, best practice 

flood risk management, funding 

and affordability, and understanding 

current and future flood risk and 

what mitigation is required.

To date the Ministry has undertaken 

case studies with 17 councils in 

respect of how they manage flood 

risk, and has summarised and 

distributed the case studies to local 

government.  It has reviewed existing 

legislation for flood risk management 

and researched information needs 

around flood risk management.  

The Government has agreed to 

provide more guidance on managing 

flood risk, including in relation to 

the effects of climate change.  The 

Ministry notes that the next steps will 

include examining good practice and 

establishing tools that can be used 

to manage flood risk  (Ministry for 

the Environment Information Sheet, 

Managing Catchments and Flood Risk, 

October 2006, available from www.

mfe.govt.nz).

Some regional  counci ls  are 

undertaking their own reports on 

flood risk management within their 

catchments.  Environment Waikato 

is undertaking a study aimed at 

identifying and assessing the flooding 

hazard around the foreshore of Lake 
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Taupo and its tributaries.  A report 

on the study is expected early in 

2007.

WATER POLLUTION

Land use management practices 

and in particular, excessive nutrient 

inputs, are a major contributing 

factor in the decline of New 

Zealand’s freshwater quality.  

Although managing the undesirable 

effects of land use on water quality 

is identified as one of the key 

issues in the Sustainable Water 

Programme of Action, at this stage 

no formal decision has been made 

as to whether a National Policy 

Statement on nutrients and microbial 

contaminants and sediment will 

be included.  The potential value 

of such a policy statement will be 

considered and reported back to 

Cabinet in early 2007. 

LAKE TAUPO - 
ENVIRONMENT 
WAIKATO’S RESPONSE

Part of Environment Waikato’s 

response to improving water quality 

was to release the Proposed Waikato 

Plan Variation 5 - Lake Taupo 

Catchment.   This variation relates 

to managing the land use and the 

nutrient discharges around the lake.  

Variation 5 is part of ‘Protecting Lake 

Taupo’ which is a joint initiative 

between Environment Waikato, the 

Taupo District Council, the Ministry 

of the Environment, tribal groups, 

local interest groups and scientific 

and research organisations. 

The variation is based on establishing 

rules that will create a ‘cap’ on the 

amount of nitrogen that is currently 

leached from rural property.  Farming 

activities will require resource 

consents and a nutrient management 

plan is required to ensure that there 

is no increase in nutrient leaching.  

Other land uses such as lifestyle, 

forestry, indigenous vegetation and 

undeveloped land will not need to 

apply for resource consent (subject 

to certain rules). 

The estimated cost to implement 

the whole variation is $83.5 million 

dollars.  This cost does not include 

the loss to private landowners 

for lost opportunity and nitrogen 

restrictions.  It is estimated that to 

maintain the water quality at the 

current levels the amount of nitrogen 

leaching into the lake must be 

reduced by 20%.  In order to achieve 

this reduction the Council aims 

to upgrade community sewerage 

systems, change farm management 

practices and change rural land 

use.  Environment Waikato, central 

government and Taupo District 

Council have established an $81.5 

million fund to achieve the land 

uses change.  In order to do this a 

Council-Controlled Organisation, 

set up as a non-profit trust, will 

administer the fund. 

One of the twelve non-regulatory 

methods proposed to implement the 

variation is the establishment of a 

landowner catchment management 

group.  This group would have a 

formal reporting and advisory role 

to Environment Waikato on matters 

that relate to sustainable rural land 

uses in the Lake Taupo catchment.

CONCLUDING 
REMARKS

National guidance is definitely 

required in this crucial policy area 

around our most important resource.  

While there have been no formal 

statements it is understood that work 

has already begun on a National 

Policy Statement.  

What is clear for all of us is that the 

days of free water may be numbered.  

Whilst we do not have the same 

pressures as are faced across the 

Tasman our water resources are 

facing some considerable challenges.  

Significant regulation and different 

pricing mechanisms are inevitable in 

our view. 
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ENVIRONMENTAL 
LAW HARMONISATION 
PROGRAM

The National Environmental Law 

Association’s principal mission, set 

out in its articles of association, is 

to obtain and exchange information 

on issues relevant to environmental 

law and policy”. At its annual 

general meeting in Broken Hill in 

October 2003, a program of work 

was adopted within this mission, 

to promote discussion of inter-

governmental harmonisation of 

environmental law at the national 

level.  Such harmonisation is 

desirable, not simply to level the 

playing field, but to lift the level of 

play by highlighting and adopting 

best practice. This approach has 

supported dramatic advances in 

environmental law in the European 

Union, and has been attempted 

in Australia through the national 

Criminal Code. 

NELA is in a position of unique 

r e l e v a n c e  t o  p ro m o t e  t h e 

progress ive  deve lopment  o f 

environmental law at the truly 

national level in Australian, i.e. 

across the nine jurisdictions that 

make Australian environmental law. 

Harmonisation is feasible within a 

cooperative federal framework in 

some generic and some sectoral 

areas. For example, in a generic 

area of environmental law, such 

as ‘environmental democracy’, 

NELA might seek to promote 

harmonised rules for public access 

to information, consultation, 

standing, and costs. Other generic 

areas for attention include guiding 

principles, directors’ liability, 

criminal penalties and compliance 

systems. Current examples of 

sectoral harmonisation in Australia 

are the National Environment 

Protection Measures adopted 

through the National Environment 

Protection Council (NEPC), on 

matters such as air quality and 

transboundary movements of 

wastes. NELA might promote their 

extension to environmental sectors 

such as coastal water quality, 

threatened species criteria and 

wetlands management. 

To progress the program for 

harmonisation of environmental 

law, the Environmental  Law 

Roundtable of Austral ia and 

New Zealand (ELRANZ) was 

established at the NELA annual 

general meeting, held in July 2005 

in Canberra, and then extended 

to include New Zealand at the 

Natural Resources Management 

Law Association in Wellington in 

October 2005. Its purpose is to 

facilitate structured and informed 

dialogue across jurisdictions on 

environmental law standards, 

procedures  and ins t i tut ions 

with a view to promoting their 

harmonisation.

A  compara t i v e  ana l y s i s  o f 

environmental penalties was the 

topic tackled by ELRANZ at a well-

attended meeting held in Sydney 

in November. The presentation 

of a survey paper by Matthew 

Baird produced discussion among 

practitioners and built upon a 

conference paper on a related 

topic delivered by Rosemary 

Martin at the 2005 NELA Annual 

Conference. Both are now available 

on the NELA website at www.nela.

org.au. 

Fish, amphibians and marine 

mammals are notorious for their 

common inability to read maps 

accurately. To ensure that they 

are treated the same way on both 

sides of jurisdictional boundaries, 

in March 2006 the harmonisation 

of marine management became 

the second topic for discussion 

of national harmonisation of 

Harmonising Australian 
Environmental Law: 

An Australian Oceans Act for Australia’s Oceans

Gregory Rose and Christopher Smyth
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environmental laws. Together 

with the Australian Conservation 

Foundation, which has led work 

on this project, NELA has prepared 

and launched a discussion paper 

about the future of Australia’s 

laws for its oceans. It canvasses 

an adventurous new national 

approach to marine management: 

an Australian Oceans Act and an 

Australian Oceans Authority. It is 

one view among what are likely 

to be many on this issue.  Some 

may argue that there is no need for 

change, or that existing legislation, 

such as the Environment Protection 

and Biodiversity Conservation Act 

1999, could be made use of in its 

current or a strengthened form, or 

they may see an Australian Oceans 

Act needing to be very different 

from that described.  We expect 

that these views will be a part of 

the public discussion process and 

we welcome them. The following 

pages set out a synopsis of the 

Australian Oceans Act discussion 

paper. To facilitate your feedback 

and consultation, details on access 

to the full discussion paper together 

with the project coordinator’s 

contact details are set out at the 

end of this article. 

AUSTRALIAN OCEANS 
ACT DISCUSSION 
PAPER SYNOPSIS 

The Austra l ian Oceans  Act 

discussion paper is organised 

into seven chapters, concerning: 

(1) The use and management 

of Australia’s oceans; (2) The 

limitations of current administrative 

and legislat ive arrangements 

in our oceans; (3) Australia’s 

Oceans Policy development and 

implementation; (4) An Australian 

Oceans Act, Agreement and Fund; 

(5) The Australian Oceans Act and 

regional marine planning; and (6) 

The Australian Oceans Act and 

the Commonwealth Environment 

P l a n n i n g  a n d  B i o d i v e r s i t y 

Conservation Act. The seventh and 

last chapter contains a detailed 

draft of the proposed Act itself. The 

chapters are outlined here:

Chapter 1 brief ly summarises 

the development of the use and 

management of Australia’s oceans and 

the environmental impacts associated 

with that use.

As the twenty-first century begins, 

Australia has a complex statutory 

and regulatory framework for oceans 

management based on multiple 

jurisdictions and sector-based 

management.  The implementation 

of Australia’s Oceans Policy, adopted 

by the Commonwealth Government 

at the close of 1998, could force 

changes to that framework.  So too 

might the responses to the current 

marine environmental issues – such 

as global warming and climate 

change, habitat destruction and 

species loss, overfishing, land-based 

and marine-based pollution and 

introduced marine pests. These 

are discussed in this introductory 

chapter.

Chapter 2 considers the nature of 

existing administrative and legislative 

arrangements and their limitations, 

with special reference to the fisheries 

sector and to marine protected area 

development.

This chapter reports on the findings 

of the ACF Marine legislative review, 

a comprehensive review of 250 

existing Commonwealth and state 

marine-related environmental laws 

and regulations that apply to the 

conservation, fisheries, petroleum, 

shipping and tourism sectors.  The 

Review concluded that the statutes 

inadequately provide for integrated 

marine management, ecologically 

s u s t a i n a b l e  d e v e l o p m e n t , 

ecosystem-based management and 

multiple-user management. Two 

case studies are considered, one on 

Australia’s fisheries, and the other on 

the implementation of the National 

Representative System of Marine 

Protected Areas (NRSMPA), to 

analyse their current arrangements 

and implementation.

The first case study reveals that, 

although ecologically sustainable 

development is now a goal of 

fisheries statutes and there has been 

progress in sustainable fisheries 

assessment, fisheries legislation 

in general includes barriers to 

ecosystem-based management and 

multiple-user management and the 

number of overfished species is 

growing. The second case, on the 

NRSMPA, indicates that there is a 

diversity of processes and outcomes 

for marine protection, with different 

timetables, targets, consultation 

processes, zonings and commitments 

The Australian 

Oceans Act 

discussion paper 

is organised into 

seven chapters.
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to high levels of protection across 

the Commonwealth, states and 

territories.  These tend to produce 

inconsistent processes and outcomes 

across a mult i- jurisdict ional 

framework.  

Chapter 2 outlines how the proposed 

Australian Oceans Act would help 

overcome the general limitations 

to coordination, and those revealed 

by the case studies, by giving 

legislative force to regional marine 

planning processes and integrated 

ecosystem-based management with 

measurable operational objectives, 

indicators and targets. Under the 

Australian Oceans Act, regional 

marine plans would also provide 

multiple-user and cross-sectoral 

management frameworks that 

allocate resources, effectively engage 

stakeholders and the community, 

work to resolve conflict, and provide 

greater transparency and certainty 

in fewer but more consistent and 

effective processes, including those 

for marine national parks across 

Commonwealth, state and territory 

waters.

Chapter 3 discusses the development 

of Australia’s Oceans Policy and 

issues associated with its ongoing 

implementat ion,  inc luding the 

lack of effective intergovernmental 

arrangements

The ultimate success or failure 

of  Austral ia ’s  Oceans Policy 

will be strongly influenced by 

the institutional arrangements 

established for its implementation. 

The paper considers whether 

Austral ia ’s  Oceans Pol icy is 

‘comprehensive and integrated’, 

and whether the administrative 

and institutional arrangements 

and processes for regional marine 

planning are sufficient to achieve 

the policy’s ecosystem-based vision 

for oceans planning, protection 

and management. It concludes 

that  a l though the pol icy is 

comprehensive it is not integrated, 

that the institutional arrangements 

are insufficient, and that the regional 

marine planning process has failed 

to establish integrated, inter-sectoral 

and ecosystem-based planning and 

management.

Key to the successful implementation 

of Australia’s Oceans Policy is 

the effective engagement of the 

states and territories.  However, 

the institutional arrangements 

established by the Commonwealth 

Gove r nmen t  t o  imp l emen t 

Australia’s Oceans Policy have 

been largely intra-governmental 

in nature, due to the states and 

territories refusal of involvement.  

This chapter draws on the analysis 

of various commentators on these 

issues to conclude that stronger 

inter-governmental arrangements 

are needed to ensure state and 

territory engagement in Australia’s 

Oceans Policy implementation and 

regional marine planning.

Chapter 4 briefly argues the case 

for an Australian Oceans Act, and 

proposes an Intergovernmental 

Agreement on Australia’s Oceans 

to overcome the lack of effective 

intergovernmental arrangements and 

an Australian Oceans Fund to resource 

the implementation of the Act and the 

Agreement.

The creation of an Australian Oceans 

Act and an Australian Oceans 

Authority, with strong and clear 

directive and enforcement powers, 

would pilot Australia’s oceans 

planning and management, and 

industry and government agencies, 

on a course that is new but one 

that is implicit in Australia’s Oceans 

Policy. 

The success of Australia’s Oceans 

Policy will be judged by how well 

we ‘protect and preserve our marine 

environment’ while providing 

progress certainty, a sustainable 

resource  base  and e ff ic ient 

regulatory framework or marine-

based industries whose futures 

depend on integrated and effective 

management.

An Australian Oceans Act would 

enable the coordination of existing 

legislation within a nationally 

consistent legislat ive regime 

using the proposed Australian 

Oceans Authority to oversee the 

implementation of Australia’s 

Oceans Policy and to provide 

certainty, equity and security for 

Key to the 

successful 

implementation 

of Australia’s 

Oceans Policy 

is the effective 

engagement of 

the states and 

territories.
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stakeholders. Similar national 

frameworks have been established 

under Commonwealth legislation 

for the regulation of corporations, 

trade practices, certain transactional 

crimes and the National Competition 

Policy.  Further, national approaches 

can be achieved through agreement 

between the Commonwealth and 

the states to legislate in a nationally 

consistent manner.

This chapter summarises the 

contents of the proposed Australian 

Oceans Act, which is divided into 

four parts: Preliminary; Australian 

Oceans Authority; Regional Marine 

Plans; Management and enforcement. 

The Act includes five schedules 

that cover operationally related 

acts, international conventions 

relating to ocean protection and 

management, proposed activities 

that require advice or direction from 

the Australian Oceans Authority in 

assessments and approvals process, 

and criteria for the identification 

and selection of marine national 

parks.

Across Australian governmental 

ju r i sd ic t ions ,  complex  and 

occasionally conflicting or disputed 

adminis tra t ive  arrangements 

could undermine future oceans 

management and planning and the 

operation of an Oceans Act.  To 

overcome this, the discussion paper 

proposes an Inter-governmental 

Agreement on the Oceans (IGAAO). 

Through the Council of Australian 

Governments, the Commonwealth 

and each of the states and territories 

would sign on to the IGAAO, 

with the Commonwealth passing 

the Australian Oceans Act and 

each State agreeing to pass a 

complementary Australian Oceans 

Authority Act (eg. Australian 

Oceans Authority (New South Wales) 

Act). This would create nationally 

consistent legislative protection, 

p l ann ing  and  managemen t 

provisions across state, territory and 

Commonwealth waters, thus driving 

forward integrated management 

and a breakdown of the historic 

but dysfunctional three-nautical-

mile maritime jurisdictional and 

administrative barrier.

By  s igning the  IGAAO the 

Commonwea l th ,  s t a t e s  and 

territories would agree to the 

establishment of national assessment 

and approvals processes for certain 

proposals in their waters, for the 

conduct of which they would be 

accredited.  These assessment and 

approvals processes would be 

regularly audited by the Australian 

Oceans Authority to ensure that they 

effectively enforce the requirements 

of the relevant regional marine 

plan.  

By signing the IGAAO the states 

and territories would also be given 

access to the Australian Oceans 

Fund, which would be established 

by the IGAAO to provide the 

funding for the Australian Oceans 

Authority and the new planning, 

protect ion and management 

arrangements.  Through a number 

of programs the Australian Oceans 

Authority would use moneys in the 

Australian Oceans Fund to provide 

financial assistance to the IGAAO’s 

participating states and territories to 

improve their oceans planning and 

management processes to achieve 

national standards, benchmarks 

and milestones.  Ongoing funding 

would be conditional on these 

improvements being made.

The moneys available in the 

Australian Oceans Fund would 

be an incentive for the states and 

territories to sign the IGAAO.  

Such funding was lacking in the 

process for the development and 

implementation of Australia’s Ocean 

Policy, with the states and territories 

coming to view that if they were 

to become involved they would be 

giving up authority with no financial 

return. The Australian Oceans Fund 

would include financial assistance 

for such matters as: 

Across Australian 
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•      Authority, state and territory 

marine and coastal mapping, 

consultation and planning 

processes and actions for 

marine, coastal and catchment 

areas that are integrated with 

Commonwealth processes 

•      state and territory costs for 

institutional arrangements 

and assessment and approvals 

processes

•      structural adjustment for fishing 

industries and associated regional 

communities

•      individuals ,  communit ies 

and sectors working towards 

stronger oceans protection and 

sustainability outcomes

•      expanded public good marine 

research

•      communications and education 

programs to increase community 

knowledge and understanding 

of Australia’s oceans and their 

values.

States and territories not party to the 

IGAAO would be unable to source 

moneys from the Australian Oceans 

Fund or be accredited to conduct 

assessment and approvals processes.

Chapter 5 discusses the nature of 

regional marine planning under 

the Australian Oceans Act and also 

considers Indigenous community 

engagement in planning, as well as 

assessments and approvals processes.

In the proposed Australian Oceans 

Act, the Australian Oceans Authority 

would coordinate the preparation, 

review, monitoring and auditing 

processes of regional marine 

planning, as well as the identification 

and selection processes for marine 

national parks. 

The Authority would begin its 

preparation of a regional marine 

plan by releasing a scoping paper 

and a public notice of its intention 

to prepare the plan and inviting 

comment.  The Regional Marine Plan 

Working Group, established by the 

Authority and comprising marine 

planners from the Authority, the 

Commonwealth and participating 

state and territory government 

agencies, would prepare the scoping 

paper and draft plan for public release 

and public comment.  A report 

outlining how the public comments 

received on the scoping plan had 

been dealt with would accompany 

the draft plan. The Working 

Group would also prepare the final 

plan for Authority, Ministerial, 

Natural Resources Management 

Ministerial Council (NRMMC) and 

parliamentary approval.  From the 

beginning of the plan’s preparation, 

the Working Group and the Authority 

would consult with the Regional 

Marine Advisory Committee and 

Regional Marine Planning Technical 

Group that had been formed by the 

Authority.

It is essential that Indigenous 

communities be allowed to play 

a vital role in the preparation and 

implementation of ecosystem-

based regional marine plans to 

ensure socially, culturally and 

environmentally sustainable use 

and management of ‘Sea Country’.  

Indigenous communities have 

developed a deep and profound 

knowledge of their environment, 

a strong sense of ownership and 

stewardship, and effective and 

sustainable management strategies 

to sustain their lives and the 

environment of coastal and marine 

regions and mechanisms should be 

established within regional marine 

planning to incorporate their 

knowledge, rights, responsibilities, 

perspectives and participation.

Wi t h o u t  c o o rd i n a t i n g  t h e 

management  of  the  mar ine 

environment under a single legal 

framework, difficulties will arise 

as individual agencies implement 

regional marine plans in accordance 

with their own regulatory objectives.  

Under the Australian Oceans 

Act, and during the preparation, 

monitoring, performance evaluation  
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and review of a regional marine 

p lan,  Commonweal th ,  s ta te 

and territory departments and 

agencies with oceans management 

responsibilities would meet with the 

Australian Oceans Authority and the 

Regional Marine Planning Working 

Group for that region to assess 

how the plan would influence their 

responsibilities.  The final regional 

marine plan would culminate 

their initial considerations, with 

Commonwealth, state and territory 

management agencies then given 

the task, and supporting resources, 

of ensuring that individual sectors 

meet the plan’s targets and operate in 

a manner consistent with the plan.

The preparation process of a regional 

marine plan under the Australian 

Oceans Act would assess existing 

and proposed uses.  During the 

period between the proclamation 

of the plan and its nine-year review, 

the Authority would report annually 

on the performance assessment 

of the plan and would review 

triennially the plan’s resource-use 

and compliance levels, allocations 

and activities. These annual and 

triennial reviews would underpin the 

adaptive planning approach implicit 

in ecosystem-based management.  

The final section of this chapter 

considers what the outcome of a 

regional marine planning might be, 

with reference to the Representative 

Areas Program for the Great Barrier 

Reef Marine Park in Queensland, 

and the Spencer Gulf Marine Plan in 

South Australia.  Both are examples 

of spatial management at the regional 

scale and contain elements that are 

consistent with the regional marine 

planning outcomes envisaged under 

the Australian Oceans Act. 

Chapter 6 analyses provisions of the 

EPBC Act and determines that they can 

be used to complement but that they do 

not substitute for the Australian Oceans 

Act.

This  chapter  considers  key 

provisions of the Environment 

P ro t e c t i o n  a n d  B i o d i v e r s i t y 

Conservation Act 1999 (EPBC Act): 

bioregional planning and bilateral 

agreements: listing of threatened 

species, ecological communities and 

key threatening processes; approvals 

and assessments; Matters of National 

Environmental Significance; and 

the significance of impact test. Its 

purpose is to determine whether 

the EPBC Act could be used to 

complement the comprehensive and 

integrated ecosystem-based regional 

marine planning and management 

provided by the proposed Australian 

Oceans Act or obviate the need for 

it at all. It concludes that, although 

the EPBC Act does not provide a 

platform for integrated national 

marine management, it does provide 

many useful tools that could 

complement an Australian Oceans 

Act if they were applied to the ocean 

realm.

Under Section 176 of the EPBC 

Act the Minister may prepare a 

bioregional plan for a region that 

includes provisions and strategies 

relating to the components of 

biodiversity, their distribution and 

conservation status, important 

economic and social values, heritage 

values of places, objectives relating 

to biodiversity and other values, 

and priorities, strategies and actions 

to achieve the objectives, as well 

as mechanisms for community 

involvement in implementing the 

plan and measures for monitoring 

and reviewing the plan. The 

discussion paper concludes that the 

recently announced Commonwealth 

intention to apply Section 176 to 

the marine environment recognises 

the need for a legislative basis 

to regional marine planning and 

provides a useful tool for marine 

planners. However, although it will 

highlight the natural values and 

limits of an area, it will not provide a 

framework for integrated ecosystem-

based regional marine planning.

The use, to date, of the listing of 

key threatening processes under the 

EPBC Act has been very limited when 

it comes to protecting Australia’s 

ocean life. It could become a useful 

adjunct to an Australian Oceans 

Act if threatening processes, such 

as overfishing, beach netting for 

sharks, seabed trawling, land-

based pollution, habitat conversion 

a s s o c i a t e d  w i t h  n e a r s h o re 

reclamation and invasive marine 

pests, were listed. The same can be 

said of the need for an expansion of 

the lists for threatened species and 

ecological communities. Currently, 

The preparation 

process of a 

regional marine 
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Australian Oceans 

Act would assess 

existing and 

proposed uses.
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there are no marine ecological 

communities listed as threatened, 

and the list of species does not 

include any marine invertebrates or 

commercial fish species.

Bilateral agreements under the EPBC 

Act between the Commonwealth and 

the states and territories currently 

add limited value in the marine 

environment, but that it is more a 

function of their content than the 

concept.  Environmental approvals 

based on national standards in a 

federal system could reduce the 

complexity, increase the efficiency 

and improve the environmental 

protection of oceans planning and 

management processes.  It could also 

provide improved integration and 

very useful performance incentives 

for the states and territories. The 

processes for referral of actions for 

assessment and approval under the 

Act have had limited value for oceans 

protection also due to the limited 

coverage of Matters of National 

Environmental Significance in state 

waters.  A listing of the activities that 

require assessment in a schedule of 

the EPBC Act would provide greater 

certainty and integrate well with 

spatial management of the zoning 

process (there is listing of this type 

in the proposed Australian Oceans 

Act).

The EPBC Act also has provisions 

relating to the development and 

planning of a representative system 

of MPAs in Commonwealth waters, 

sustainable fisheries assessments 

and state of the environment 

reporting that can be used to 

provide indicators of ecosystem 

health.  Each of these provisions 

can contribute to oceans protection 

but will require some adjustments 

based on the proposed Australian 

Oceans Act which would give the 

Australian Oceans Authority the role 

of coordinating the establishment 

of a comprehensive, adequate and 

representative network of marine 

national parks within regional 

marine planning processes, and 

conducting state of the marine 

environment reporting.  This would 

progress Australia towards an holistic 

approach to oceans protection and 

planning.

The current EPBC Act lacks the 

holistic nature of the proposed 

Australian Oceans Act.  Thus, 

limitations within the structure 

and purpose of the EPBC Act 

preclude it from being used as an 

alternative to the proposed Act.  

In essence, proactive integrated 

oceans planning and management 

are not part of its design or 

operation. Through a number of 

amendments, broad interpretation 

of provisions, expansion of lists, and 

a strengthening of the assessment 

and approvals processes, the EPBC 

Act could be used to complement 

oceans planning, protection and 

management under the proposed 

Australian Oceans Act.  

Chapter 7 sets out a draft of the 

proposed Australian Oceans Act

The detailed draft of the full 

Australian Oceans Act in this chapter 

sets out the functions, powers 

and procedures of the Authority 

and subsidiary organs, together 

with provisions on interpretation, 

marine planning, compliance and 

enforcement and the Oceans Fund. 

It is supplemented by five schedules 

that set out: (1) operationally related 

Commonwealth, state and territory 

legislation; (2) international, treaties 

influencing marine management in 

Australia; (3) a list of actions that 

are to be referred to the Australian 

Oceans Authority for advice; (4) a 

list of actions that are to be referred 

to the Australian Oceans Authority 

for direction; and (5) criteria for 

the identification and selection of 

marine national parks.
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EXISTING USE RIGHTS 
NOT TO PREVAIL OVER 
CERTAIN STATUTORY 
DUTIES

Balfour v Central Hawkes Bay District 

Council (CA174/06) involved an 

application for leave to appeal to the 

Court of Appeal.  In a decision on 27 

June 2005 the Environment Court 

had granted enforcement orders and 

awarded costs against David Balfour, 

Neil Moir and Kirsty Reid (the 

applicants) relating to the keeping of 

dogs on their property.   On appeal, 

the High Court (Justice Miller) 

concluded that the enforcement 

order made against the applicants 

had been inappropriately extensive 

and reduced the costs award.  

The applicants sought to appeal 

this decision in the hope to have 

enforcement orders (in their entirety) 

and the costs award set aside.

In the Environment Court and again 

in the High Court, the applicants 

had argued that their existing use 

rights enabled them to keep up to 

160 dogs on their property.  The 

applicants had obtained resource 

consent in 1983 to erect a dwelling 

house and keep up to forty dogs for 

breeding and showing.  Between 

1992 and 1999 the keeping of dog 

kennels was a permitted use and 

there was no scale limitation.  The 

Environment Court had concluded 

that the existing resource consent to 

have 40 dogs was not the decisive 

consideration in light of section 16 

of the Resource Management Act 

1991 (Section 16 of the Act requires 

that every occupier of land and every 

person carrying out an activity shall 

adopt the best practicable option to 

ensure that the omission of noise 

does not exceed a reasonable level.) 

It also rejected, on the facts, the 

claim to existing use rights.  

The applicants argued that their 

alleged existing use rights to 

accommodate up to 160 dogs and 

the noise they generated, formed a 

“permitted baseline”.  In any event, 

they argued it was not open to the 

Environment Court to make an order 

which in effect terminated existing 

use rights.

The Court of Appeal held that the 

expression “permitted baseline” 

was not material or helpful in this 

context.  It held that section 10 

does not provide that existing use 

rights prevail over statutory duties 

such as those imposed by section 

16.  Accordingly, section 10 does 

not, in itself, provide an answer to 

enforcement action associated with 

an alleged breach of section 16.

Any defence to a breach of section 

16 must be found in section 319 

(Decision on application).  The 

Court stated that this section does 

not explicitly provide for a defence 

based on existing use rights (as is 

the case in respect of current rules, 

resource consents and designations).  

There was also no evidence that 

those who approved the 1992 plan 

“expressly recognised” the “adverse 

effects” of excessive noise from 

keeping dogs.  The application for 

leave was dismissed.

ABATEMENT NOTICE 
STAY EXTENDED FOR 
SILLY SEASON PATRONS

In Maths Plus One Limited vs 

Queenstown Lakes District Council 

(C165/2006) the Environment Court 

considered an application for the 

extension of a stay to an abatement 

notice.  The notice related to the use 

of an outdoor area attached to the 

Frankton Arms Tavern which was 

said to be giving rise to adverse noise 

effects, and on one occasion, the 

presence of “intimidating” people in 

the neighbourhood.  

The Court dealt with the application 

on the basis that it was required 

to take into account the existing 

environment, and find a balance 

between protecting the neighbours’ 

amenities and allowing the Tavern 

to trade at an important time of year 

(over the Christmas and New Year 

holidays).  The Court also noted that 

there was some doubt as to whether 

the noise effects were actually 

being generated by the Tavern, its 

courtyard garden, or its patrons.

The Court granted the extension, but 

imposed a series of conditions on the 

stay by way of an order under section 

Case Notes
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325(3E) of the Act.  These included 

a requirement that the Tavern carry 

out 24 hour surveillance of the 

courtyard and, so far as possible, 

the adjacent road while the stay was 

in force using two digital cameras 

located in the courtyard area.  The 

Tavern was also required to provide 

copies of information stored on the 

cameras to the Council’s Noise Offices 

periodically.  This requirement 

was intended to provide objective 

evidence of movements in and out 

of the Tavern, and of the use of its 

courtyard area so that the source of 

noise could be easily confirmed in 

the event of any further disputes.

Other conditions included a 

requirement that signage be erected 

within the premises to:

Notify patrons of the noise 

issues, the site management 

being undertaken, and the 

need for patrons to reduce 

noise and avoid congregating 

in the outdoor area after 8pm.

The Court also provided for differing 

hours of operation to apply in respect 

of the outdoor area for specified 

periods during the stay. The hours of 

operation were longest for the period 

of Friday 28 December through to 

Monday 31 December.

EFFECT OF 
TRANSMISSION 
LINE UPGRADE ON 
PROPERTY RIGHTS 
CONSIDERED

Fer nwood  Da i r i e s  L imi t ed  v 

Transpower New Zealand Limited 

(C171/2006) involved a rare 

decision by the Environment Court 

on section 23 of the Electricity 

Act 1992.  (Section 23 authorises 

‘replacement or upgrade’ as part of 

maintenance provided that “… the 

land will not be injuriously affected 

as a result of the replacement or 

upgrade”.)  Transpower wished to 

improve the part of the national 

grid that crossed the Fernwood’s 

land by replacing each of the three 

single conductors with a double 

(duplex) conductor.  Fernwood 

claimed that the improvements 

would damage its land, and were 

therefore impermissible under the 

Electricity Act.  The question for 

the Court to decide was whether 

the proposed work, either during 

construction, or when completed 

and be ing opera ted,  would 

“injuriously affect” Fernwood’s land 

in terms of section 23 of the Act.  

Fernwood alleged various injurious 

affects including visual effects, 

effects on health of occupiers 

and workers, interference with 

farm operations, decreasing land 

values, effects on proposed farm 

development, and encroachment 

on the Fernwood land from an 

extension of line width.  

The Court examined section 23 

and concluded that in relation to an 

“upgrade”, maintenance includes 

the improvement of existing works 

provided that it does not adversely 

effect or harm the underlying 

land.  The Court  also considered 

various other provisions of the 

Electricity Act and concluded that 

Transpower has a statutory interest 

in Fernwood’s land under section 

22 of the Act (which protects 

Transpower’s existing works on 

another person’s property), and that 

the exclusive occupation of land by 

Transpower (including the area on 

which the pylons are situated and 

the airspace occupied by the lines) 

gives it an interest in land beyond a 

mere easement.  As a result this was 

a dispute between two competing 

set of property rights.

The Court specifically acknowledged 

the “stigma effect” arising from the 

presence of the works on land 

values.  This was described as the 

market perception of health risks 

associated with a transmission line.  

The reasonableness of the public’s 

fear (in terms of whether the effects 

have been scientifically proven to 

exist) is irrelevant.  If the public’s 

fear depresses market value, then 

the loss should be compensated 
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for.   Therefore an injurious 

affection includes any loss in value 

of the land including losses caused 

by public fear of the proposed 

upgrade.

The Court considered this a 

situation where neighbouring 

owners (including owners of 

existing works) have to put up with 

reasonable amounts of noise, smell, 

visual effects and shading arising 

from the use of each other’s land so 

long as the effects are allowed by the 

Resource Management Act 1991.  

Reasonableness is to be measured 

having due regard to the context 

of the existing environment and 

the future environment.  Therefore 

under section 23 the Court must 

consider what potentially annoying 

but reasonable effects (short of 

nuisance) are being caused by 

the existing lines.  It must then 

look at whether the proposed 

upgrade will cause a significant 

and unreasonable increase in such 

effects.  The important point is that  

not all increases in adverse effects 

will qualify as unreasonable. 

On the facts the Court concluded 

that there was no evidence of 

adverse effects.  While the stigma 

effect and loss of values were 

relevant, these effects were not 

actually quantified in this case by 

the expert evidence and therefore 

were rejected, and there was no 

reduction in the farm value as a 

whole.

NO RIGHTS LOST TO 
PROTECT ECOLOGICAL 
FEATURES

In Roberts vs Western Bay of Plenty 

District Council (A163/2006) the 

Environment Court considered 

a reference in respect of two 

plan changes which provided for 

various properties to be listed 

as “significant ecological areas” 

and “significant heritage features” 

respectively in the District Plan.  

The appellant, Mr Roberts, was 

concerned that the relevant plan 

provisions had the result that 

landowners of sites included in 

the schedules were, “required to 

sacrifice economic opportunity in 

terms of development potential” 

without receiving appropriate 

compensa t ion .   He  sought 

changes to overcome this position 

including introducing criteria for 

the assessment of significance 

into the plan, and the subsequent 

protection of high priority sites 

by way of heritage orders (he 

appeared to consider that the 

imposition of a heritage order 

would necessarily result in the 

payment of compensation to the 

affected landowner). 

The Court noted at the outset 

of its discussion of the appeal 

that the relief sought by the 

appellant, “may have significant 

effect (sic) on landowners and it 

is not clear to us that landowners 

would have appreciated… that a 

heritage border overlay could be 

an outcome from his appeal or his 

submissions on the Plan Changes”.  

More particularly, “the constraints 

imposed under the Heritage Order 

provisions are significantly greater 

than those involved in the current 

plan provisions.  In short, nothing 

could be undertaken which may 

partly or wholly nullify the effect 

of the Heritage Order.  In practical 

terms this appears to mean that 

consent would need to be obtained 

for almost all activities, potentially 

including existing uses…”.

In considering the effect of the 

current plan provisions, the Court 

noted that the appeal was based 

on a presumption that the listing 

of ecological features and heritage 

features would prevent the utilisation 

or development of the relevant land.  

However, the Court was of the view 

that there were both practical and 

legal “objections” to that proposition.  

From a practical point of view, 

ecological features generally seemed 

to be situated on less useable land, 

such as land with a slope of greater 

than 15°.  In terms of the legal 

objections, the Court noted that there 

are many other constraints which 

may apply to land under the relevant 

District Plan.  For instance, rural 

zoning provisions might constrain 

the number of houses that can be 

built on a lot.  There was no reason 

why the Council could not impose 

constraints upon a landowner as to 

the future development of his or her 

land without compensation.  

The Court also examined the 

incentives for the preservation 

of ecological features which the 

Council had included in the District 

Plan.  These included transferable 

On the facts the 
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development rights for the creation 

of protection lots, rates rebates, and 

fencing grants.  It concluded that:

Mr Robert’s suggestion 

that there is a constraint 

on the landowner without 

compensation is unsupported 

by the terms of the Plan.  It is 

clear that the District Council 

has gone to considerable 

lengths to encourage 

landowners to retire ecological 

features and protect the natural 

environment.  They are the 

most proactive provisions that 

this Court has come across in 

relation to ecological features.

Notably, these incentives appear to 

become payable where a landowner 

vo luntar i l y  accepts  fur ther 

constraints on the use of the site in 

issue rather than being payable upon 

the inclusion of land in one of the 

schedules.  The Court however did 

not deal with this issue.

It concluded by stating that the 

appellant had not established 

that introducing heritage order 

overlays into the plan was necessary.  

Furthermore, the appellant ’s 

expectation that the imposition 

of heritage orders would lead to 

compensation of landowners did 

not follow from the wording of 

the relevant provisions of the Act.  

Therefore the Court concluded that, 

“it would be seen as a draconian and 

heavy-handed method imposing 

significant constraints on landowners 

with intangible and uncertain 

benefits.”  

The Court also made the general 

observation that it suspected that 

Councils would only be likely to 

utilise heritage protection orders as 

a, “last resort in particular cases”.  

The appeal was dismissed.

It concluded by 
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In Rodney District Council v Eyres 

Eco-Park Limited [2007] NZCA 13 

the Court of Appeal undertook a 

comprehensive analysis of existing 

use rights under section 10 of the 

RMA.  The Court’s decision will 

be of particular significance in 

situations where there is a temporary 

reduction in the adverse effects of 

an activity which is authorised by 

way of an existing use right, since 

it suggests that those rights may be 

lost either where:

• A change in effects brings the 

activity “within the range of 

permitted uses” under the 

relevant planning instrument, so 

that the existing use right is no 

longer being “utilised”; or

• The effects of the activity have 

decreased temporarily at the 

point in time when a new rule 

comes into force, but return to 

previous levels later on.

As a consequence of the decision, 

existing use rights have become 

something of a “moveable feast”, 

which afford significantly less 

ongoing certainty than resource 

consent s  o r  ce r t i f i ca t e s  o f 

compliance.

FACTUAL 
BACKGROUND

The case involved a proposed 

nine lot subdivision.  Among 

other things, the implementation 

of the proposal would entail the 

removal of vegetation, which was 

of particular concern because part 

of the subject land was situated 

within a Significant Natural Area 

under the district plan.  However, 

the applicant contended that the 

subdivision would ultimately result 

in enhanced protection of native 

vegetation in that the current use 

of the land for grazing activities 

(pursuant to an existing use right) 

would cease.

The complicating feature of the case 

was that the scale of grazing (and 

vegetation clearance) had reduced.  

During the 1980s there had been 

some 200-300 cattle farmed on 

the property.  By 2004 there was 

only 1 cow and 35 goats.  In those 

circumstances the Council sought to 

argue that the scope of the existing 

use right  had reduced accordingly.

SECTION 10

The relevant provisions of section 

10 read:

10 Certain existing uses in 

relation to land protected

(1) Land may be used in a 

manner that contravenes a rule 

in a district plan or proposed 

district plan if—

(a) Either—

(i) The use was lawfully 

established before the rule 

became operative or the 

proposed plan was notified; 

and

(ii) The effects of the use 

are the same or similar in 

character, intensity, and scale 

to those which existed before 

the rule became operative 

or the proposed plan was 

notified:

(b) Or—

(i) The use was lawfully 

established by way of a 

designation; and

(ii) The effects of the use 

are the same or similar in 

character, intensity, and 

scale to those which existed 

before the designation was 

removed.]

(2) Subject to sections 357 

[to] 358, this section does not 

apply when a use of land that 

contravenes a rule in a district 

plan or a proposed district 

plan has been discontinued 

for a continuous period of 

more than 12 months after 

the rule in the plan became 

operative or the proposed plan 

was notified unless—

(a) An application has been 

Eyres Echo Park 

Vivienne Holm, Russell Mcveagh
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made to the territorial authority 

within 2 years of the activity 

first being discontinued; and

(b) The territorial authority 

has granted an extension upon 

being satisfied that—

(i) The effect of the extension 

[will not be contrary to the 

objectives and policies of the 

district plan]; and

(ii) The applicant has 

obtained approval from every 

person who may be adversely 

affected by the granting 

of the extension, unless in 

the authority’s opinion it 

is unreasonable in all the 

circumstances to require 

the obtaining of every such 

approval.

Notably, the statutory intention 

appears to be that existing use 

rights will only be lost where they 

are “discontinued”  for the period 

specified under subsection 2. 

Further, the provisions ostensibly 

focus on limiting the degree to 

which existing use rights may 

expand in scope over time.  It seems 

clear that the statutory intention is 

that the scope of an existing use right 

should remain largely unchanged as 

time goes by.

If so, existing use rights provide 

equivalent protection to resource 

consents (and certif icates of 

compliance).  There appears to 

be no reason in principle why this 

should not be the case.

Nonetheless, the Court of Appeal’s 

analysis establishes that the scope 

of an existing use right, unlike a 

resource consent, can in fact change 

substantially over time.

COURT OF APPEAL 
DECISION

The Court of Appeal focussed on 

the “precise wording” of sections 9 

and 10, noting in particular that the 

word “rule” must mean a rule which 

is currently in force, and that a land 

use cannot contravene a rule which 

is no longer in force.

On that basis, the Court concluded 

that, “the existing use right must 

be assessed by reference to the 

activity on the land, and the effect 

of that activity, at the time the 

current rule…came into force, not 

at the time the initial rule [being 

the first district plan rule the use 

contravened, and in this case a rule 

which came into force in 1988]…

came into force”.

Therefore, the scope of an existing 

use r ight  is  determined by 

comparing the effects of the activity 

in issue prior to the “enactment” of 

the most current district plan with 

the effects it will generate after the 

rule comes into force.  The extent 

and effects of the use at the date it 

was first established, or at the date 

of enactment of the “initial rule” do 

not delimit the existing use right. 

(Although the effects of the activity 

at the time the “initial rule” was 

enacted will still be of some relevance 

in that this will determine whether 

it required a resource consent, and 

was “lawfully established” under 

subsection (a)(i)).

The Court also noted that where 

a number of relevant rules have 

been in force since a use was first 

commenced it may be necessary to 

consider its extent and effects before 

and after each and every one of 

them was enacted, stating:

In the context of the present 

case, the use would have been 

“lawfully established” as at 

the coming into force of the 

2000 rule only if it was in 

accordance with the existing 

use right applying as a t the 

coming into force of the 1995 

rule, which in turn would have 

been lawfully established only 

if it complied with the existing 

use arising on the coming into 

force of the 1988 rule.

In terms of subsection (a)(ii) the 

Court’s approach has the result 

that where the effects of a use have 

temporarily decreased at the time a 

new district plan comes into force, 

the applicable existing use right will 

The extent and 

effects of the use 

at the date it was 

first established, 

or at the date of 

enactment of the 

“initial rule” do 

not delimit the 

existing use right. 
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henceforth be limited to activities 

which are the same or similar in 

character, intensity, and scale to 

those which were being generated 

at that time. (Although it should be 

noted that the Court did recognise 

that  uses which are subject to 

significant seasonal variations 

should be assessed, “on the basis of 

the normal year round operation, 

not the point in the operational 

cycle existing on the day the new 

rule takes effect). It may not be 

possible for the existing use right to 

be relied on if the effects of the use 

subsequently return to the levels 

generated at an earlier time, such as 

when it was first established.

On the other hand, the Court’s 

approach could also lead to 

“environmental creep” where the 

effects of  activities protected by an 

existing use right increase over time.  

A use generating increased effects 

which is nonetheless the same 

or similar in character, intensity, 

and scale to the use being carried 

out before the latest rule became 

operative will meet the test in 

subsection (a)(ii) regardless of any 

constraints which applied  when it 

was first established.  Hence, every 

new rule will provide an opportunity 

to extend the scope of the existing 

use right a little further.

In addition to its discussion of 

subsection (a) (ii), the Court also 

considered subsection (2), and 

confirmed that it agreed with an 

observation made by the High Court 

Judge that:

If [a] change is such as to 

bring the use at any given time 

within the range of permitted 

uses [under the relevant plan], 

then ipso facto, the respondent 

will at that time simply be 

carrying on a permitted use 

rather than utilising its existing 

use rights.  If that situation 

continues throughout the 

period described by s10(2) 

then the existing use rights 

would be lost.

Again, this interpretation of 

the provision creates a point of 

difference between existing use 

rights and resource consents. 

SUGGESTED RESPONSE

As a result of the decision those 

establishing activit ies which 

currently enjoy permitted activity 

status under the relevant plan may 

wish to consider seeking a certificate 

of compliance for them rather 

than simply relying on existing use 

rights.

Certificates of compliance were of 

course originally intended simply 

to provide reassurance to those 

uncertain that their proposals had 

permitted activity status.  However, 

they appear likely to be more widely 

used in response to this decision due 

to their status as deemed resource 

consents, and the increased security 

they will now provide over existing 

use rights in circumstances where 

the effects of a use do not remain 

constant.

Those who are unable to seek 

certificates of compliance will 

simply be forced to maximise their 

existing use rights or risk losing 

them.  Somewhat ironically, this 

may have unnecessary and serious 

consequences for the environment 

where adverse effects are generated 

for no other reason than to avoid 

this result.

Those who are 

unable to seek 

certificates of 

compliance will 

simply be forced 

to maximise their 

existing use rights 

or risk losing 

them. 
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GOLD COAST ODYSSEY

Truth can be found in the strangest 

places - and there aren’t many places 

stranger than the Gold Coast.

Apologies for that. The mere 

mention of vulgarity’s vestibule 

will have induced a state of gentile 

apoplexia in some of the more 

sensitive souls reading this.

Tell them to take two Smart 

Growths and call me in the 

morning – Ed.

Assuming they can wait that long, 

your Grace. The nightmare of 

Dream World et al can produce 

some very, very adverse effects.

Because it is a nightmare, the whole 

place. Hordes of Size 5 people in 

Size 4 clothes everywhere you look 

(including 130,000 New Zealanders 

who ought to know better) a 

carbon footprint that would make 

your average Sasquatch look petite, 

no height restrictions whatsoever in 

the CBD, Meter Maids without so 

much as an infringement notice to 

shield them from the sun, entire 

cities springing up overnight, many 

boasting daft names like Robina, 

for heaven’s sake. “Strewth, cobber! 

Over here, that’s a blackcurrent 

drink !!!!”

From a planning perspective, the 

Gold Coast looks like a drive-

by shooting where Good Taste 

copped both barrels. If there is an 

underlying order, a master plan or 

vision as is evident in Auckland, it’s 

not apparent.

Yet people keep on flocking in!!!  

Which isn’t surprising, since they 

can buy a new house and land for a 

bit over $A300,000.

But what’s appalling is that they 

seem to be welcome!!!  We need 94 

new houses every fortnight - says 

the newspaper headline.

And, pass the smelling salts please, 

there’s every indication they intend 

to build them Plus roads. And 

malls. And desalinisation plants, if 

needs be. Whatever people want, 

heedless of amenity, sustainablity, 

smart growth, urban corridors or 

any of the other proper constraints 

to preserve bio-diversity and 

protect fragile eco-systems.

Now, you might say, “It doesn’t 

mat te r.  I t ’s  on ly  Aus t ra l i a . 

Everything over there is flat and dry 

and covered with scrawny trees”. 

But it’s the principle that counts. It 

all seems so depressingly rampant!!!

Mercifully, in the midst of this 

chaotic abundance - and here’s 

where the truth comes in - a forlorn 

sign on an unhappy building did 

at least suggest there was a better 

way.

Architerior Ltd said the message 

and seeing it, this particular bare of 

little brain (well, you don’t wear a 

lot over there) thought, “Hallelujah! 

There is hope!”

It was a noble name, a universal 

name, the sort of name an architect 

should have. There’s something 

impressive about names l ike 

Domus or Datum Group or Vista 

Architects or Archaus or CONTEXT 

Architects.

These are names as distinctive 

and defining as the Stacey’s and 

Dwayne’s and Sonny Bill ’s of 

Rugby League. They murmur taste 

and discernment, elegance and 

erudition - things the hoi polloi 

will never understand. 

The same applies in Planning. 

Here again you find classy names 

like Urbis, terra nova planning, 

Cityscape Consultants, Expanse Ltd 

and Context Urban Design.

Nothing crass or vulgar there, only 

the astringent whiff of the very 

finest minimalist restraint. It has 

been said that the Anglican Church 

is the Conservative Party at prayer. 

And if that is so, then planners are 

the Fabian Society in the garden.

Bringing a little utopian order and 

refinement of vision; hoeing into 

the weeds and giving people what’s 

good for them - whether they like it 

or not. If only there were a few more 

Architeriors and terra novas, Urbii 

and Ctyscape Consultants hoeing 

into the weeds in that uncorsetted 

wilderness across the ditch.

Off The Plan-et with Jim Hopkins
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