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OVERVIEW

It is nearly one year since the New Zealand 

Supreme Court gave its first major resource 

management decision.  The landmark case 

of Westfield (New Zealand) Limited v North Shore 

City Council [2005] NZSC �7 gave some strong 

directives to decision-makers regarding the 

appropriate steps to be taken when considering 

whether or not a resource consent ought to be 

notified.  These directives related to the adequacy 

of information consent authorities ought to receive 

before a decision on notification is reached, and 

those parties that might be considered to be 

“affected persons” for notification purposes under 

the Act.

At the time it was unclear how some of those 

directives should be understood given that the 

2003 amendments to the notification sections 

of the Act were not directly considered in the 

Supreme Court’s decision.  Since the decision’s 

delivery in April 2005, there have been a series of 

judgments which provide glimpses as to how this 

decision is to be applied by the courts following the 

2003 amendments.  These can be summarised as 

follows:

•  There now seems to be unanimous consent 

that the statements by the Supreme Court 

regarding the need for consent authorities to 

ensure that they are in possession of adequate 

information at each stage of their decision-

making process still remain apt, despite the 

amendments to s93 of the Act.  

•  There is also more congruity regarding those 

parties that fall to be considered as “affected 

persons” under the Act, although this is yet to 

be settled.  By in large this is as a result of the 

removal of the references to “direct effects” and 

to “adjacent owners and occupiers of land” in 

ss93 and 94 of the Act, which have opened up 

the possibility for individuals or bodies to be 

considered to be “adversely affected” without 

the need for a proprietary interest.  Whether or 

not an individual or body, such as a Mainstreet 

organisation, can be adversely affected in 

circumstances where they have an interest 

or concern in a matter that is not created or 

recognised by an external source remains 

unsettled, however. 

•  Finally, the institutional competence and the 

nature of the decision under review continue 

to determine the intensity of the review 

adopted by the courts. In the context of a 

consent authority’s decision on notification, 
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its role as a gatekeeper to 

wider public involvement in 

the decision making process 

carries some sway as against the 

specialist function that has been 

entrusted by the legislature upon 

such authorities. This, it would 

appear, is because the decision 

on review goes to the satisfaction 

that adequate information on the 

effects of a proposal has been 

considered, rather than the merits 

of a proposal itself.

backgROund TO 
SuPREME cOuRT 
dEcISIOn

The factual background to 

the Supreme Court decision 

is probably well known.  In 

short it concerned the establishment of 

a discount outlet shopping centre by 

Discount Brands on Auckland’s North 

Shore.  Importantly the proposal was 

not located in an established retail 

centre and the application was lodged 

against a background of district 

plan provisions which established a 

‘centres-based’ strategy for the location 

of business activities in the district.  

Discount Brands, possibly recognising 

these planning objectives, sought to 

distinguish its proposal from these 

existing centres on the basis that the 

proposed centre would operate in a 

different economic market.  

Notwithstanding this focus in the 

district plan, the Council’s hearing 

committee decided that the application 

for consent should be processed on a 

non-notified basis.  This was despite 

repeated Council officers’ concerns 

over the adequacy of the information 

supplied by the applicant on the 

environmental effects of the proposal, 

and the robustness of their underlying 

assumption that there would not be 

an impact on existing centres because 

the proposed centre would operate 

in different economic markets.  In 

addition the committee overrode a 

s92 request by Council officers for 

further information regarding the 

potential effects.

The decision not to notify the 

application and the subsequent 

resource consent was set aside by 

the High Court, but subsequently 

reinstated by the Court of Appeal.  

At issue before the Supreme Court 

was the lawfulness of the decision by 

North Shore City Council not to notify 

the application for resource consent.  

This question turned on the answers 

to two key points of inquiry: whether 

or not the Council had adequate 

information for it to be satisfied that, 

without notification, the effects on the 

environment of the proposal would be 

minor, and whether or not the Council 

could be satisfied that all persons 

who could be adversely affected by 

the consent had given their written 

approval for the application. In the 

process of considering these issues the 

Court was also drawn to comment on 

the appropriate standard of judicial 

review in the circumstances.

ThE adEquacy 
Of InfORMaTIOn 
REcEIVEd

A key aspect of the Supreme 

Court’s decision concerned 

i t s  comments  on  the 

adequacy of the information received 

on resource consent applications by 

authorities prior to their decision 

on notification under the Act.  As 

noted by Blanchard J, the adequacy 

of the information received should 

be understood as relating to both its 

reliability and comprehensiveness.

At the time, however, practitioners 

were understandably reticent in 

their views about the significance 

of these comments given that they 

were made with respect to the pre 

2003 amendments.  Before these 

amendments a decision as to whether 

or not an application should be served 

or notified could only be made once 

the consent authority had first been 

satisfied that it had received adequate 

information on the application.  

This “statutory pre-condition to the 

substantive notification decision”, as 

it was described by Tipping J, was 

subsequently removed as part of the 

2003 amendments.  Section 88(3) of 

the amended provisions now requires 

a local authority to determine if an 

application for consent includes an 

adequate assessment of environmental 

effects or other information required 

by regulations.  In cases where 

an application is considered to be 

incomplete in this regard, a local 

authority may, within 5 working 

days after the application was first 

lodged, return the application along 

with a written explanation for the 

determination.  With regard to the 

notification requirements, s93 of the 

Act still contains a presumption in 

favour of notification except where the 

application is for a controlled activity, 

or where the consent authority is 

satisfied that the adverse effects in the 

environment will be minor.

In Northcote Mainstreet Incorporated v 

North Shore City Council (CIV-2004-

404-6062, High Court, Auckland 

Registry, 3� January 2006), which was 
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the judicial review of a subsequent 

consent obtained by Discount Brands 

for the same activity, the High Court 

noted that despite amendments to 

the language of these sections, the 

comments of the Supreme Court were 

still apt.

The Court noted that the new 

requirement for the Council to decide 

within five days whether or not to 

return the application for want of 

adequacy must be seen to be an 

administrative obligation imposed 

on councils and their officers to form 

a preliminary view regarding the 

adequacy of information provided 

in support of an application.  As the 

Court reasoned:

The legislature cannot have 

intended that consent authorities 

would be required to commit 

themselves to a final view 

regarding the adequacy of the 

information provided in support 

of an application within just five 

days of receiving it.  A final view 

regarding that issue could not 

possibly be reached until such 

time as the application has been 

properly evaluated.  That would 

take much longer than five days 

(para 84).

However, Lang J went on to note: 

In my view the legislature must be 

taken to have intended the altered 

wording of the legislation to have 

some effect.  I consider that the 

effect of the amendments is that 

the consent authority is not now 

required to make a preliminary 

decision regarding the adequacy 

of the information that has been 

provided to it in support of the 

application.  The adequacy of the 

information with which it has 

been provided falls instead to be 

considered as part and parcel of 

the decision as to whether or not 

to require the application to be 

notified.  The issue is therefore 

one of timing (para 90).

Later in the decision Lang J concludes 

that, notwithstanding the 2003 

amendments, consent authorities 

remain under an obligation to ensure 

that at each stage of their decision-

making process they are in possession 

of adequate, or sufficient information 

to ensure that they are able to make 

their decision on an informed basis.  

The Court was diffident in specifying 

what this test of adequacy should 

be, however, noting that while 

information provided to a consent 

authority is not required to be all-

embracing or conclusive, the test will 

be whether or not it is sufficiently 

comprehensive and reliable in the 

circumstances of the case to enable the 

authority to consider the issues raised 

by the application on an informed 

basis.  Specifically he noted:

It is obviously impossible to 

prescribe any all-embracing test 

of adequacy or sufficiency.  If the 

object of the test is to ensure that 

consent authorities reach their 

decision on an informed basis, 

the measure of the information 

provided in any given case will 

be whether or not it is sufficient 

to properly inform the consent 

authority regarding the particular 

issues raised by the application in 

question.

The scope of material that must 

be provided in order to achieve 

that objective will vary according 

to the circumstances surrounding 

the application.  It will, however, 

obviously need to properly 

advise the consent authority 

regarding the nature and context 

of the application and the issues 

that it raises from a planning 

perspective.  Having identified 

those issues, the material will 

need to address them in an 

appropriately comprehensive 

manner.  The material will also 

need to be reliable; information 

that is not reliable will not pass 

the test of adequacy (para �08-

�09).  

Of some note is Lang J’s rejection of an 

argument foreshadowed in comments 

made by Elias J and Tipping J in the 

Supreme Court, to the effect that a 

Notwithstanding the 

2003 amendments, 

consent authorities 

remain under an 

obligation to ensure 

that at each stage 

of their decision-

making process they 

are in possession of 

adequate, or sufficient 

information to ensure 

that they are able to 

make their decision 

on an informed basis.  
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consent authority had an additional 

duty to satisfy themselves that 

notification would not be likely to 

result in further relevant information 

coming to light that might affect their 

preliminary view that the application 

did not have to be notified.  In such 

cases Lang J, with respect, appears 

to take a pragmatic view of the need 

for adequacy, stating that there are 

dangers inherent in any absolute 

requirement that a consent authority 

must be “certain”, or “clear”, that 

notification is unlikely to elicit any 

new information or perspective that 

may cause it to alter its preliminary 

view.  He went on to note that it could 

safely be assumed that the notification 

process was likely to elicit additional 

information relevant to a proposed 

activity, but it would be impossible 

for a consent authority to be able to 

anticipate in advance the nature of that 

information or its likely source.  In 

an effort to be risk adverse, he noted 

consent authorities would therefore be 

encouraged to require virtually every 

application to be notified, particularly 

where the consent authority knows 

that others have an interest  in the 

outcome of the application (whether 

that interest is legitimate or not).  Lang 

J went on to note that while such an 

approach might provide the authority 

with a greater protection from review 

of its decision, it would negate one of 

the fundamental principles underlying 

the present statutory regime, namely 

that an applicant should not be put to 

unnecessary cost and delay associated 

with an application being processed 

on a notified basis.

Importantly, Lang J states that:

…where, as here, a third party 

provides a consent authority 

with information relevant to an 

application, that information 

should be taken into account 

by the authority in considering 

whether or not to require the 

application to be notified.  The 

fact that information has been 

provided in that way does 

not mean, however, that the 

application should automatically 

be notified.  If the information 

leads the authority to conclude 

that its preliminary view may 

be wrong, notification will be 

warranted.  If the information 

does not alter the authority’s 

preliminary view, notification 

is not justified merely by virtue 

of the fact that it will provide 

the third party with a further, 

and fuller, opportunity to place 

relevant facts before the authority 

(para �23).

In Sawmill Workers Against Poisons 

Inc v Whakatane District Council 

(CIV 2006-463-32, High Court, 

Rotorua Registry, �3 February 

2006) Heath J adopted Lang J’s 

approach to the interpretation of 

the amended notification provisions 

of the Act, agreeing that although 

the effect of the 2003 amendments 

was to remove the ‘gateway’ function, 

the test for adequacy or sufficiency 

of information on which a consent 

authority could make a notification 

decision had not changed.  

However, at para 43 of the decision, 

Heath J introduces an important 

qualifier to Lang J’s observation that 

the ‘material before the authority 

will not need to be conclusive or all 

embracing’, by noting that differing 

types of cases with which a consent 

authority may be faced may warrant 

differing levels of comprehensivity.   

Specifically he notes that public 

health issues of the type raised in 

that case may require a more detailed 

appraisal than, say amenity issues, 

when considering whether or not 

an application should be notified.  

As he stated “To be ‘sufficiently 

comprehensive and reliable’ to justify 

non-notification in the context of 

possible public health issues, the 

material will need to be cogent and 

negate any need real (as opposed to 

speculative) risk of harm” (para 45).  

In that case the Court was facing a 

challenge by Sawmill Workers Against 

Poisons Incorporated against the 

grant of resource consent to discharge 

water from a site formerly operated as 

a sawmill and timber treatment plant.

In summary, it might be said that Lang 

J’s approach could in fact encourage 

de facto hearings at notification stage 

while highly contestable matters 

are allowed to proceed non-notified 

provided the applicant has provided 

robust evidence in support of its 

application. The risk is that the s94 

threshold becomes emasculated as 

consent authorities are emboldened to 

determine matters without any public 

input.

An applicant 

should not be put 

to unnecessary 

cost and delay 

associated with an 

application being 

processed on a 

notified basis.
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Lang J ’s  approach should be 

contrasted with the approach taken 

by Baragwanath J in Progressive 

Enterprises Limited v North Shore City 

Council (2005) �� ELRNZ 42�. Unlike 

Lang J, Baragwanath J adopted a ‘real 

doubt’ test, having regard to the nature 

of the decision, namely that it is a 

decision to exclude the public from 

participating in the process. Clearly 

the Baragwanath J approach is driven 

by the Act’s underlying policy of 

public participation, whereas the Lang 

J approach echoes the pragmatism 

and efficiency emphasis of the Court 

of Appeal decision in round one of 

the Discount Brands litigation.

adVERSEly affEcTEd 
PERSOnS

The Supreme Court also turned its 

mind to who might be an adversely 

affected person in the context 

of the decision on notification.  

In circumstances where public 

notification is not required under s93 

of the Act, s94 provides that a consent 

authority must still serve individual 

notice upon “all persons who, in the 

opinion of the consent authority, may 

be adversely affect by the activity, even 

if some of those persons have given 

their written consent”.

The key issue before the Supreme 

Court was whether or not Northcote 

Mainstreet was an affected person 

in terms of s94(2)(b) of the 

Act.  Northcote Mainstreet was a 

community organisation established 

to protect and enhance the vitality of 

the nearby Northcote shopping centre, 

and consisted of both retailers with 

proprietary interests in the potentially 

affected land and interested members 

of the local community. 

The opinions of the Supreme Court 

as to this party’s ability to claim it was 

affected differed rather significantly. 

Blanchard J, upon whom both Keith 

and Richardson J relied, emphasised 

the specific reference to “adjacent 

owners and occupiers of land” in s 

93(e) and the use of the term “directly 

affected by the application” in s94(2).  

This led Blanchard J to the view that a 

proprietary right was essential in order 

for there to be a statutory obligation 

to obtain written approval. Hence 

where those members of Northcote 

Mainstreet may have been affected 

persons at the individual level, their 

rights could not be subsumed by the 

broader group, and consequently 

Northcote Mainstreet could be said to 

have been affected.

In contrast Tipping J concluded that 

a body of persons, such as Northcote 

Mainstreet, should be regarded as 

capable of being adversely affected 

if at least some of its members have 

a proprietary interest in the property 

affected. Elias J adopted an even 

broader approach stating that a 

society set up to protect the amenity 

values of an existing centre was a 

person capable of being affected by a 

proposal to develop a new centre. 

The elements of sections 93-94  

concerning affected persons were 

modified by the 2003 amendments, 

notably the references to “direct effects” 

and to “adjacent owners and occupiers 

of land” in s93(e) were removed.  

This was central to Baragwanath J’s 

reasoning in Progressive. In his view 

the removal of the expression “directly 

affected by the application” removed 

the proprietary requirement and left 

only what he refers to as Blanchard 

J’s “functional test” in place.  This test 

seeks to protect those who particularly 

suffer from an adverse effect even 

though the overall environmental 

effects of the activity may be no 

more than minor.  In relation to the 

circumstances of the case before 

him, Baragwanath J concluded that 

on any functional test Transit, as the 

statutory roading authority, along 

with Northcote Mainstreet, must 

be “affected” by the establishment 

of a Pak ‘N Save supermarket along 

Wairau Road. 

Lang J in Northcote Mainstreet 

Incorporated v North Shore City Council  

agreed with Baragwanath J’s analysis 

that the change in the wording of the 

relevant sections of the Act necessarily 

impacted upon how the words 

“adversely affected person” under s94 

should be understood.  As he noted:

The removal of the reference 

Northcote 

Mainstreet was 

a community 

organisation 

established 

to protect 

and enhance 

the vitality of 

the nearby 

Northcote 

shopping centre.
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to “direct” effects means that a 

person will now qualify if they 

are potentially adversely affected 

either directly or indirectly.  

Blanchard J’s interpretation of 

s94 was also coloured, in my 

respectful view, by the express 

reference in s93 to “adjacent 

owners and occupiers of land”.  

As Parliament has removed these 

words from the relevant sections, 

the restrictive interpretation 

endorsed by the majority of 

the Supreme Court must now 

be revisited in light of the new 

provisions (para �87).

While Lang J confirmed that eligibility 

to qualify as a person adversely 

affected need not derive from the 

ownership or occupation of proximate 

land, he was careful to note that in 

general most people are likely to be 

adversely affected because they live, 

or carry out an activity, on land that 

is proximate to the proposed activity.  

However, Lang J went on to note that 

Northcote Mainstreet’s right and ability 

to organise and manage the Northcote 

centre would not be affected in an 

environmental sense by the proposed 

Discounts Brands centre.  Rather 

Lang J concluded that to include 

within the ambit of the term “affected 

persons” an individual or body with 

a self-proclaimed interest or concern 

in a particular matter, in the absence 

of some ‘interest’ or ‘right’  which is 

externally created or recognised, 

would produce logistically difficul ties 

for consent authorities in ascertaining 

those persons who might be affect by 

an application.

unREaSOnablEnESS

Whilst the Supreme Court decision 

is of obvious relevance to those 

practising in the resource management 

field, its application also extends 

beyond this field.  The application 

of Wednesbury unreasonableness in 

judicial review proceedings is such an 

example.  

On this point the Supreme Court 

decision had suggested that in cases 

where important interests are at 

stake, such as human rights, or in 

that particular case as a gatekeeping 

decision, the so-called Wednesbury 

review should be abandoned in favour 

of a less deferential ‘reasonableness’ 

inquiry.  Specifically, Keith J said;

The Court of Appeal decided 

that the standard of review of 

what it saw as a discretionary 

decis ion was Wednesbury 

unreasonableness (Associated 

Provincial Picture Houses Ltd v 

Wednesbury Corporation Ltd [�948] 

� KB 223) and, to the extent that 

the review was of the sufficiency 

of evidence, all it was concerned 

with was whether there was some 

material of probative value.

With respect, I do not agree.  The 

power to review a gatekeeping 

decision such as that in issue 

in this case is an aspect of 

determining the scope of the 

right  to be accorded natural 

justice affirmed in s27 of the New 

Zealand Bill of Rights Act �990, 

a power which the Courts have, 

traditionally, directly and fully 

exercised. It was not enough for 

the public body to show that 

its procedural direction was 

reasonable or that it was based 

on some material of probative 

value. We are not here concerned 

with the review of a substantive 

decision taken by the body 

authorised by statute, where the 

reviewing court will not in general 

be in a position to substitute its 

assessment for that of the body 

by making, for instance, a de 

novo decision. But the cases 

on which the Court of Appeal 

principally relies for its essentially 

deferential position do concern 

such substantive decisions 

taken by public bodies with 

relevant expertise, democratic 

accountability or both. In some of 

the cases moreover there had been 

a hearing before the substantive 

decision was made and in others 

the decision in question involved 

the allocation of scarce resources. 

(para 53-54).

As the above suggests, the nature 

of the decision (in that case as 

a preliminary enquiry into the 

sufficiency of information available 

to support a determination) was 

relevant to the unreasonableness test 

adopted by the Court. This finding 

has now been confirmed in the cases 

of Dallison v Complaints Assessment 

Committee (CIV-2003-484-2�83, 

The Court of 

Appeal decided 

that the standard 

of review of 

what it saw as 

a discretionary 

decision was 

Wednesbury 

unreasonableness.
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High Court, Wellington Registry, �0 

November 2005) and Progressive.

In Dallison the High Court was dealing 

with proceedings seeking judicial 

review of the process by which, 

and the formulation of, charges laid 

against an Ophthalmologist by the 

Medical Practitioner Disciplinary 

Tribunal.  The question as to the 

appropriate intensity of review to 

be adopted was in this case raised 

where the institutional competence 

and nature of the inquiry were a 

factor. It was argued (in reliance 

on comments made by Keith J in 

Discount Brands) that the decisions 

in question were not policy type 

decisions, but rather decisions as to 

whether or not there was sufficient 

evidence for a medical practitioner to 

face disciplinary charges, and as such 

were not of the nature of a decision 

requiring specialist input.  In such 

circumstances the Court accepted this 

view, rejecting the counter-argument 

that the medical disciplinary body 

was a specialist body dealing in this 

case with a topic best understood by 

itself, namely medical ethics.  The 

Court noted that although it was a 

specialist tribunal, in this case its duty 

was one of general inquiry in which 

the Court had competence, in that it 

was required to find the established 

facts and to compare these against the 

elements of the charge.

Concerned with the same issue 

of notification faced in Discount 

Brands, but this time under the 

2003 amendments, Baragwanath J in 

Progressive also adopted a standard in 

line with the preliminary nature of the 

decision. Baragwanath J surveyed the 

range of approaches available towards 

a finding of unreasonableness, 

noting that two overlapping factors 

- institutional competence and 

the nature of the issues - go to the 

intensity of the review.  However, 

Baragwanath J stepped down from 

the intensive test adopted by Keith J 

that “it was not enough for the public 

body to show that its procedural 

decision was reasonable” (para 54), 

instead adopting the view that the 

relevant test is whether or not there is 

basis to sustain a reasonable ground 

for the “satisfaction” that, in that case 

was a condition of the decision. 

This Court claims no expert 

competence in evaluating the 

mix of factors that go to inform 

a policy judgment by a council 

or the Environment Court.  But 

it understands very well the 

difference between ex parte and 

inter partes hearings, the former 

entailing feelings of unfairness, 

dashed hopes and risk of error, 

eloquently expressed in the 

judgment of Megarry J in John 

v Rees [�970] Ch 345, 402 to 

which the Chief Justice alludes 

at para [27] of Discount Brands. 

Here as in Ports of Auckland, 

Bayley v Manukau City, Urban 

Auckland v Auckland City Council 

AK CIV 407/04 2 December 

2004 and Discount Brands it is 

also capable of discerning what 

kind of evidence can safely be 

disregarded by a council when 

making its s 93 judgment and 

what cannot safely be evaluated 

except at a notified hearing 

or even by cross-examination 

on appeal to the Environment 

Court.  While the present 

decision is to be made within a 

specific statutory scheme, it may 

be remembered that this Court 

exercises jurisdiction every day 

to restrain a variety of forms of 

alleged unlawful conduct.  Unlike 

the case following substantive 

decision, at the procedural stage 

lack of specialisation is not a 

significant bar to intensive review.  

(p 452).

In contrast to the above decisions, 

Lang J in Northcote Mainstreet 

Incorporated v North Shore City Council 

was concerned not with the review 

standard to be adopted in relation to 

the adequacy of information before the 

consent authority, but the appropriate 

level in respect of the determination 

as to whether the potential adverse 

effects on the environment were 

likely to be more than minor.  Lang 

J held that the appropriate standard 

of review for this substantive decision 

remains that enunciated by the Court 

of Appeal in Pring v Wanganui District 

Council [�999] NZRMA 5�9.  In that 

case the Court stated:

It is well established that in 

judicial review [proceedings] the 

Court does not substitute its own 

factual conclusions for that of 

the consent authority. It merely 

determines, as a matter of law, 

whether the proper procedures 

were followed, whether all 

relevant, and no irrelevant 

considerat ions were taken 

into account, and whether the 

decision was one which, upon 

the basis of the material available 

to it, a reasonable decision maker 

could have made. Unless the 

statute otherwise directs, the 

weight to be given to particular 

relevant matters is one for the 

consent authority, not the Court, 

to determine, but, of course 

there must be some information 

capable of supporting the 

decision.  (p 523). 
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The method of citation for the journal will be 

changed in 2006.  The journal will now be cited 

as [month] [year] RMJ – e.g. April 2006 RMJ 

– which should be more user friendly than the current 

referencing system.

RMJ will be �4 years old in 2006 and to mark this occasion 

the RMLA has decided to publish a Consolidated Index 

and Tables to assist those members who use the journal 

as a research tool.  This publication will be available on-

line on the RMLA web site and bound copies will also be 

available to members on a print on demand basis from 

our publishers TPL Media.

Finally, to overcome what has always been a tight turn 

around between the Christmas and New Year holiday 

period and the copy deadline for our first journal issue 

of the year, the Editorial Committee has decided to 

stagger the publication of RMJ.  Issues of the journal 

will now appear in April, August, and November.  Copy 

deadlines for RMJ will now be as follows:

SynOPSIS dEadlInE

•  April issue of RMJ – �5 February

•  August issue of RMJ – �5 June

•  November issue of RMJ – �5 September

fInal cOPy dEadlInE

•  April issue of RMJ – �5 March

•  August issue of RMJ – �5 July

•  November issue of RMJ – �5 October

Trevor Daya-Winterbottom 

Chairperson, RMLA Editorial Committee

rmJ april 2006
EDITORIAL 
 
2006 heralds a number of new developments for the Resource 
Management Journal.

Articles should be within the range of 2,000-3,000 words in length and should be produced in Word 

format.  The use of footnotes or endnotes is discouraged.  All references should appear within the text of 

the article.  Written contributions to the journal are welcomed.
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InTROducTIOn

The Urban Development Strategy 

for Greater Christchurch is 

being developed through 

a non-statutory process. This non-

statutory process is more akin to the 

philosophy of the Local Government 

Act than the Resource Management Act. 

The Local Government Act is designed 

to encourage proactive, collaborative 

approaches to sustainable development 

in order to achieve community 

outcomes. This contrasts with the 

practice (although not necessarily the 

intent) of the RMA which has been to 

follow the statutory requirements and 

processes set out in the Act.

This paper discusses how it has been 

proposed by Environment Canterbury 

to use the Regional Policy Statement 

process to provide statutory backing 

to the agreements reached through 

the non-statutory Urban Development 

Strategy process. The Paper is set out as 

follows:

•   the typical steps using a 

regulatory approach and the 

stakeholder reaction to this 

approach;

•   the shift in emphasis in achieving 

sustainability in the Local 

Government Act compared to 

the Resource Management Act;

•   the Urban Development Strategy 

as an example of a non-statutory 

process;

•   the need to link the outcomes of 

the UDS to a statutory process;

•   the flexibility provided in 

the Resource Management 

A c t  i n  d e v e l o p i n g  a 

Regional Policy Statement; 

•   the character is t ics  of  a 

collaborative approach to 

strategy development;

•   other examples of non-statutory 

processes that will  need 

statutory backing;

•   the proposed approach to the 

development of the revised 

Regional Policy Statement.

TyPIcal REgulaTORy 
aPPROach

The typical steps in a regulatory 

approach to policy development are 

set out in Figure � showing the main 

steps undertaken by the regulator and 

the usual response from stakeholders 

participating in the process. The 

process occurs along the following 

lines:

•   the regulator defines the issues 

and concerns and prepares 

a draft policy document for 

comment;

•   stakeholders react negatively 

to the imposition of new rules 

giving statutory backing to 
non-statutory strategies 

through regional policy 
statements 

a case study of the urban development 
strategy for greater christchurch  

presented at the rmla 2005 conference in christchurch

Dr Bryan Jenkins, Chief Executive, Environment Canterbury
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and submit comments on the 

draft policy;

•   submissions are received and 

modifications made by the 

regulator and the final policy 

and rules promulgated;

•   stakeholders react that concerns 

not addressed and rules should 

be changed;

•   the regulator attempts to enforce 

the rules which is met with 

resistance and political and legal 

challenges to the rules;

•   there is then either legal defence 

or political accommodation in 

relation to the rules.This style 

of approach is characterised 

by adversarial relations and 

compromised policy.

ShIfT In EMPhaSIS 
In achIEVIng 
SuSTaInabIlITy

The 2002 Local Government Act 

introduces a shift in emphasis in the 

approach to achieving sustainability 

compared to the pract ice  of 

i m p l e m e n t i n g  t h e  R e s o u rc e 

Management Act. The RMA practice 

has focused on managing the adverse 

environmental effects of applicants’ 

proposals either through rules in a 

plan or through consent conditions. 

The LGA requires local government to 

show how its activities contribute to 

community outcomes and encourages 

partnerships of the public sector 

with community interests and the 

private sector to achieve community 

outcomes. 

The LGA is less prescriptive than 

the RMA but introduces new 

requirements on local government 

to prepare Long Term Council 

Community Plans. These Plans 

are to be based on achieving 

community outcomes derived from 

four sustainability well beings: 

economic, social, cultural and 

environmental. Councils have to 

describe its activities in relation to 

service levels for contributions to 

community outcomes. It enables 

local government to add a proactive 

strategic role to the reactive 

regulatory role.

udS IS an EXaMPlE Of 
a PROacTIVE STRaTEgy

The Greater Christchurch Urban 

Deve lopment  S t r a t egy  i s  a 

collaborative initiative involving 

the Christchurch City Council, 

the District Councils of Banks 

Peninsula, Selwyn and Waimakariri, 

Environment Canterbury and Transit 

New Zealand. The process is guided 

by the Greater Christchurch Urban 

Development Forum which includes 

representatives of the government 

agencies and a cross section of local 

leaders.

While the Forum is guiding the 

strategy development, it is considered 

important that everyone participates 

to create the future they want for 

themselves and their families. 

The organizations responsible for 

managing growth and providing 

services wanted clear direction from 

the community on its preferred 

choices for the future.

Three opportunities have been 

provided for the community to 

have their say. Stage � developed 

an issues awareness booklet to 

prepare community members for 

participation. Stage 2 invited feedback 

on possible options for urban 

development strategies for Greater 

Christchurch and received over 3250 

feedback forms. This feedback is 

currently being used to shape a draft 

strategy to manage growth. Stage 3 

will be the community evaluation of 

draft strategy with Stage 4 being the 

adoption of the final strategy. The 

strategy will be used as input into 

participating council’s Long Term 

Council Community Plans.

nEEd TO lInk TO a 
STaTuTORy PROcESS

Non-statutory processes provide 

greater flexibility in procedure and 

encourage collaboration among 

The 2002 Local 

Government 

Act introduces a 

shift in emphasis 

in the approach 

to achieving 

sustainability 

compared to 

the practice of 

implementing 

the Resource 

Management Act.
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stakeholders. However, for the 

agreements reached during non-

statutory processes to endure beyond 

the original participants’ willingness 

to voluntarily abide by the process 

outcomes, there is a need to give 

statutory backing to at least key 

elements of the outcomes if the 

strategy is to be implemented.

The LGA may provide the vehicle 

through Long Term Counci l 

Communi ty  P l ans  f o r  l oca l 

government to commit resources 

to implementation of non-statutory 

processes; however, it cannot require 

others to implement outcomes from 

non-statutory processes nor give local 

government the authority to enforce 

the outcomes to be implemented by 

others even where agreement has 

been reached.

The RMA does include mechanisms 

to give statutory backing to such 

statutory processes. While there may 

not have been much practice to use 

the RMA this way, it would appear 

that the potential is there in both the 

intent and the provisions of the RMA.

flEXIbIlITy aVaIlablE 
In REgIOnal POlIcy 
STaTEMEnTS

Practice in the contents of Regional 

Policy Statements has been to address 

the functions of Regional Councils set 

out in Section 30 of the RMA. The 

chapters in the Canterbury Regional 

Policy Statement cover each of the 

regional council functions such as soil 

conservation, water quantity, water 

quality, natural hazards.

While a Regional Policy Statement 

would need to address all of the 

functions described in Section 30, 

a Regional Policy Statement is not 

limited to just those functions. 

Section 6� requires a regional council 

to prepare and change its regional 

policy statement in accordance 

with its functions under Section 30. 

Section 6� also requires the regional 

council to prepare its regional policy 

statement in accordance with the 

provisions of Part 2 which includes the 

purpose and principles of sustainable 

management. Furthermore, Section 

62, which specifies the contents of 

regional policy statements, requires 

the statement to state “the significant 

resource management issues for the 

region”.

There is clearly the ability under 

the RMA for covering a broad range 

of issues within the principles of 

sustainable management.

cOllabORaTIVE 
aPPROach

For the regional policy statement to 

be accepted as a suitable instrument 

for covering more than the Section 30 

functions of regional councils, it needs 

to be developed using a collaborative 

approach rather than a regulatory 

approach. The framework for such an 

approach is set out in Figure 2.

The basic steps in a collaborative 

approach are: 

•  the facilitation of meetings 

and other means of engaging 

stakeholders for identifying 

and discussing issues, for 

facilitating the expression 

of views, and for receiving 

requests for information; 

•   the compilation of information 

by the agency for stakeholder 

discussion and evaluation of 

information with the aim of 

seeking agreement on issues 

and the search for options to 

address issues;

•   the gathering of information 

on options by the agency 

for  the development of 

options in consultation with 

stakeholders;

•   t h e  d i s c u s s i o n  w i t h 

stakeholders on agreed actions 

and areas of difference;

•   the response by the agency 

to requests for analysis of 

actions and means of resolving 

differences;

•   the reaching of agreements 

on actions or negotiating 

While a Regional 

Policy Statement 

would need to 

address all of 

the functions 

described in 

Section 30, a 

Regional Policy 

Statement is not 

limited to just 

those functions.
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compromises on preferred 

policies and rules;

•   The giving of statutory backing 

to agreed policies and rules.

IncORPORaTIOn Of 
OThER nOn-STaTuTORy 
PROcESSES

The Urban Development Strategy 

is one example of non-statutory 

processes that could be given 

statutory backing by a Regional Policy 

Statement. Another non-statutory, 

collaborative approach that could 

inform the RPS is the Canterbury 

Strategic Water Study. Stage 3 of 

this study is a multi-stakeholder 

consultation approach to evaluate 

storage options in a sustainability 

framework.

Other non-statutory strategies, 

such as the Christchurch public 

passenger transport strategy, could 

also have key components given 

statutory backing. The combination 

of the flexibility in non-statutory 

approaches and the formalisation of 

critical elements through statutory 

backing can be a useful blend for 

addressing sustainable management 

issues.

aPPROach TO REVISEd 
REgIOnal POlIcy 
STaTEMEnT

Figure 3 sets out how it is conceived 

that the integration of the non-

statutory strategies such as the UDS 

can be blended into the statutory 

process for the Regional Policy 

Statement. The left hand side of the 

figure gives examples of existing 

processes that would inform the 

RPS with the issue identification and 

strategy completion steps highlighted. 

For other issues not being addressed 

by existing processes other multi-

stakeholder collaborative processes 

would need to be established.

Three key aspects of the regional 

policy process are shown on the right 

hand side. These are:

•   the agreement on process for 

developing the RPS;

•   the identification of issues 

from the existing strategic 

p r o c e s s e s  a n d  o t h e r 

collaborative processes;

•   the incorporation of agreed 

elements from the non-

statutory processes in the 

statutory framework of the 

RPS.

This approach is consistent with the 

trend of developing strategies for 

sustainability that have the following 

characteristics:

•   t h e  i n v o l v e m e n t  o f 

stakeholders in decisions 

through  processes  tha t 

facilitate participant buy-

in, have mechanisms for 

collaboration not conflict and 

emphasise motivation not 

regulation;

•   the integration of science into 

decision making as the basis 

for strategy while recognising 

the need to manage scientific 

uncertainty;

•   the development of proactive 

strategies which focus on 

ag reement  fo l lowed  by 

implementation and are given 

the necessary statutory backing 

but are statutory driven.

For other 

issues not being 

addressed by 

existing processes 

other multi-

stakeholder 

collaborative 

processes would 

need to be 

established.
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REgulaTORy aPPROach

Regulator 
Action

Regulator defines 
issues and 
concerns

Draft Policy 
circulated for 

comment

Submissions 
received and 
modifications 

made

Final Policy/ 
Rules 

promulgated

Attempts to 
enforce policy/ 

rules

Legal defence 
and political 

accommodation

Negative reaction to 
imposition of rules

Reaction that 
concerns not 

addressed and 
rules should be 

changed

Resistance to adoption: 
Political and Legal challenges to rules

Stakeholder
Action

Figure 1

cOllabORaTIVE aPPROach

Regulator 
Action

Facilitate 
meetings of 
stakeholders

Compilation 
of information 
for Stakeholder 

discussion

Information on 
options

Respond to 
requests for analysis 

of actions and 
means of resolving 

differences

Agreed policies 
and rules given 

statutory backing
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issues Search for 
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agreed actions 
and areas of 
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Agreements or 
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on preferred 
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Stakeholder
Action

Discussion of 
Issues Expression 
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PROPOSEd REgIOnal POlIcy STaTEMEnT aPPROach
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Christchurch
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InTROducTIOn

‘Finding Common Ground’ is the 

title given to a breakout session at 

the RMLA Conference 2005. The 

first half of the session deals with 

strategies to help people find ways 

to come together when there are 

different views in the community. The 

second half of the session provides 

tips for people who have lodged 

appeals to the Environment Court 

and hope to find common ground 

through mediation of their dispute. 

The tips are based on observation 

and experience from Environment 

Court mediations. The first eight 

tips below refer to preparation 

that should be undertaken prior 

to mediation. This is where greater 

attention should be focused. The final 

tips are to assist participants during 

the course of mediation. Some of the 

tips are simply aspects that could be 

considered rather than being strongly 

recommended. There are many ways 

to achieve a positive outcome, just 

as there are a myriad of types of 

disputes. These tips are to serve as a 

stimulus for further ideas for finding 

common ground.

PREPaRaTIOn 
 
1. circulate relevant information

An Environment Court Appeal would 

generally follow on from a Council 

hearing. Plans, documents and 

technical reports may well have been 

circulated to all those involved at that 

earlier hearing. However, some may 

not have received copies and so it is 

helpful to make sure that each person 

has a copy of all the relevant material. 

There may also be an opportunity 

to check comprehension of plans 

as many people are not familiar 

with plan interpretation, and may 

misunderstand the proposal. 

Concerns raised at an earlier hearing 

may suggest ways a proposal could be 

modified. If that is the case it may be 

helpful to circulate new plans so that 

people have time to consider them 

well before the mediation. Common 

practice is that if this occurs it is often in 

the last day or so before the mediation 

when people have insufficient time to 

consider the changes. People tend to 

feel ambushed if they are presented 

with a new proposal the night before 

or at the start of the mediation, 

so early review allowing time for 

consideration is recommended. 

Experience has been that some people 

spend many hours reviewing plans, 

not appreciating that this may not be 

the final solution. Then when changes 

are made, they are surprised and 

dismayed. As a participant it may be 

helpful to keep an open mind about 

plans, considering how they might be 

changed to respond to your concerns. 

Participants should also make 

sure they have seen a copy of the 

Environment Court Practice Notes 

2005, which provide guidance on 

conduct of mediations. In summary, 

early preparation and research are 

strongly recommended.

2.  Identify and prioritize values, 

interests and needs

There are a number of  ways 

to systematically identify your 

interests and needs, and those of 

other participants. The chart below 

illustrates one way, which compares 

different parties’ interests so that 

areas of commonality and conflict 

can be identified, along with the 

risks perceived in each issue and the 

strategies that might be adopted by 

the various participants. The chart 

presents interests and other factors 

in a very simple way. Generally 

interests are not so straight-forward 

and may usefully be brainstormed 

by advisers to deal effectively with 

options and risks. In addition, 

interests and needs are different 

from positions and thinking beyond 

the obvious is encouraged. Values 

can present barriers to arriving at a 

consensus even though people are 

willing to compromise in order to 

achieve a settlement. These are the 

sort of issues where you may hear the 

phrase ‘over my dead body,’ spoken 

vehemently. Again, identifying what 

aspects may be value conflicts, how 

these might be addressed and how 

they could affect the outcome is 

useful preparation.

tips for mediation
presented at the rmla 2005 conference in christchurch

Dr Diane Menzies,  Commissioner, Environment Court
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Interests Shared Conflict Risk Strategy

Applicant

Council

No. units

Cost

No of units

Noise

Yes 

No

Yes

No

Yes 

No

Yes 

Yes

Court

Not considered

Court

Information conflict

Different heights?

Prioritize options

Configuration?

Get report

Other Open space Yes No Not considered Develop ideas

3.  Identify barriers and how 

they can be overcome

A significant barrier to settlement 

may be participants’ experience of 

the dispute over a lengthy period 

of time. In addition, experience of 

conflicts with the same or similar 

parties may also have hardened 

views, and may make agreement 

more difficult. Often trust has been 

eroded between parties. In addition 

there may be particular personality 

issues, which have exacerbated or 

given rise to the dispute. It may 

be, particularly when neighbours 

are in dispute, that an earlier non-

related issue is part of the reason 

the dispute has not been resolved. 

When this barrier is present, a 

great deal of tact is necessary and 

a client will need to be made aware 

that a very cautious approach to 

discussion is needed.

Another frequent barrier is the 

complexity of an issue and the 

difficulties in forecasting the future. 

Information may be missing, and 

perhaps impossible to obtain in 

the time, or with the budgets that 

participants have available. Some 

participants may hold the belief 

that everything must be known. 

This is not necessarily the case, but 

mediation presents the opportunity 

to try to find agreement without the 

assistance of a wide range of experts. 

However, if lack of information is a 

barrier, early preparation may enable 

extra research and dissemination of 

that information.

S i m i l a r l y,  b a r r i e r s  s u c h  a s 

miscommunication and cultural 

barriers may be addressed as part of 

preparation. These barriers can be 

seen as banana skins: they may trip 

up participants who have not noticed 

and considered them.

4.  develop creative ideas for 

settlement

Energy is frequently put into 

clarifying what participants dislike 

about a proposal, but not what they 

would like to see happen. If focus is 

on what participants do want then 

there may be better opportunity to 

satisfy them. This often needs much 

more creative thought. In addition 

if participants are able to identify 

aspects about which they do agree, 

(that is, the common ground) this is a 

useful starting point. It will also help 

to clarify areas where work is needed. 

There are often many ways to achieve 

an end and people tend to focus on 

the one proposed. Creative thought 

about ways to achieve an agreement is 

time that is well spent. If considered 

carefully as part of preparation, other 

options might be investigated. While 

the mediator may have ideas, the 

parties to the dispute live with the 

outcome so it is preferable for them 

to develop and explore the options.

5.  Prepare your client (and 

experts) for settlement

Many participants to a dispute 

believe that their view is the correct 

and most acceptable one. They need 

to appreciate that agreement will 

generally involve compromise and 

a modification of their view, and to 

prepare themselves for the end of 

the dispute. This will enable them to 

get on with their lives. In most cases 

an explanation of the advantages of 

settlement may assist a participant. 

Some parties arrive at mediation 

full of aggression and keen to trade 

insults. Time taken beforehand, 

to consider the effect of continued 

sour relationships, and to review 

techniques for remaining calm and 

focused, may be beneficial. Experience 

has shown that not only may clients 

be unprepared for settlement but 

experts may also be unprepared. An 

expert may be invaluable for advice 

at mediation but in their attention 

to what may be best in a situation, 

may thwart progress to settlement. 

They also need to understand that 

mediation is not a contest, but a way 

Interests chart: an aid
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to reach an understanding.

6.  negotiate to advance matters 

pre-mediation?

This is an option that needs to be 

considered with respect to risk of 

escalation of a dispute. If there have 

been long-standing personality 

conflicts then perhaps pre-mediation 

negot ia t ion may be counter-

productive. However, many appeals 

do not have underlying personality or 

other conflicts and parties may make 

progress over time while waiting for 

the agreed mediation. Again, which 

parties enter into negotiation may be 

a sensitive issue so consideration of 

the history of the matter, and what 

has been successful in the past is 

suggested. In cases where there are 

a large number of parties, there may 

be considerable benefit in exploring 

grouping with others so that clearer 

options can be explored at the 

mediation, or before it. This may also 

save parties time and money. This is 

likely to require organization, and so 

should be initiated promptly so that 

parties can start talking. A measured 

approach to these discussions is 

suggested, taking issues step by step, 

so that some understanding can be 

reached. Gains may also be made 

by encouraging experts to clarify 

technical matters among themselves.

7.  Try to ensure unfettered 

authority to settle

Some mediators do not commence 

mediation until this decision-making 

authority is agreed. Environment 

Court mediators accept that it is 

difficult to obtain delegated authority 

in some cases. The risk of not 

having authority to settle is that the 

mediation may fail, and parties then 

go to Court. Often if a Council, for 

instance, has with held delegation, 

all other parties have the opportunity 

to withdraw their approval. Having a 

decision-maker at the end of a phone 

is a helpful strategy but a better one 

is to have them at the mediation as 

observers, if limited in number. This 

needs to be organized in advance. 

8.  Review the process so that 

expectations are clarified

This aspect follows directly on from 

the preparation for settlement but 

may be helpfully reviewed just prior 

to mediation so that all participants 

feel comfortable about what is 

likely to happen. Some participants, 

experience has shown, do not 

understand the mediation process: do 

not realize that they will be expected 

to sign an agreement if settlement is 

reached, do not appreciate who might 

attend and how long it might last. All 

these aspects can inhibit agreement 

being reached and a careful review of 

what will take place and mediation 

process and protocols will be useful 

preparation. 

Sometimes parties are anxious to get 

to the ‘heart of the matter.’ They get 

very frustrated that the mediation 

appears to go so slowly. However, 

the pace speeds after careful first 

steps and letting clients know that 

mediations have a certain pace may 

avert that frustration.

Caucusing is often a very useful 

technique, that is talking privately 

on a one to one basis, or with various 

groups. This is generally done in 

separate rooms but anyone can do 

it during mediation at any time and 

knowing that this can be used is also 

helpful.

aT MEdIaTIOn

By the time parties reach mediation 

they will be well prepared. Parties 

should be punctual and plan to 

stay for the duration set aside for 

the mediation. This is because the 

mediation, through the negotiation 

process, will move towards an 

agreement and what is considered at 

an early stage may not be important 

for the final settlement. A party 

arriving at a later time tends to want 

to traverse matters already discussed 

and this is frustrating, and counter-

productive for all involved. 

Parties should be open minded and 

prepared to listed carefully and watch 

others’ body language for guidance.  

While there may have been acrimony 

during earlier stages of the dispute, 

patience and courtesy at mediation is 

essential. A willingness to put oneself 

in other parties’ shoes may enable 

better understanding of options for 

settlement. If discussions ‘get sticky’ a 

break can be taken. Any person can 

ask for a break at any time, and the 

interval can be used to discuss an 

option which a participant may not 

want to raise directly.

Mediation is not an easy option. It 

can be grueling and may require 

cherished goals to be modified. 

Feelings may be bruised. While a 

mediator may understand this, if 

parties appreciate that this may occur 

prior to the mediation, they may be 

more likely to emerge feeling satisfied 

with the result.
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As the mediation progresses towards 

settlement, participants can help the 

mediator by ensuring that a draft 

consent order is within jurisdiction. 

Whether a consent order is the 

outcome, or a memorandum of 

understanding is drafted as a first 

step, parties should establish what 

has been agreed, and make sure 

that the agreement is signed before 

leaving the mediation. These are all 

matters that a good mediator will 

be considering in the course of the 

mediation but if participants are all 

assisting the process then the chances 

of finding common ground are greatly 

enhanced. 

TIPS fOR MEdIaTIOn

The tips below are not for everyone 

for all mediations. They may though 

serve as useful discussion points 

to enable participants to be better 

prepared prior to mediation, and 

to be able to take part in mediation 

more effectively.

�.  Circulate relevant information.

2.   Identify & prioritise values, 

interests, needs.

3.   Identify barriers & how they can 

be overcome.

4.   Develop creat ive ideas for 

settlement.

5.   Prepare your client (and experts) 

for settlement.

6.   Negotiate to advance matters pre-

mediation?

7.   Try to ensure unfettered authority 

to settle.

8.   Review process so that expectations 

are clarified.

at mediation:

9.     Be punctual and prepared to stay 

for the duration of the mediation.

�0.  Listen carefully.

��.  Be patient and courteous.

�2.   If discussions ‘get sticky’, take a 

break. 

�3.    Sign an agreement before the end 

of the mediation (that is within 

jurisdiction).

�4.   Maintain confidentiality.

acknOWlEdgEMEnTS

Judge J Bollard and Environment 

Commissioners Mills and Grigg.
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abSTRacT

Recent amendments to the RMA have 

strengthened mediation provisions 

at Council pre-hearing stages.  Now 

parties have the opportunity to avoid 

Council hearings altogether, if issues 

are resolved at mediation.  These 

new processes have the potential 

to introduce savings, speed and 

certainty to consent applications and 

plan changes.

InTROducTIOn

As a successful and cost effective 

process for resolving complex issues, 

mediation is gaining prominence 

with all types of RMA disputes.  The 

Environment Court has taken a lead 

in this area, and now, a substantial 

portion of the cases filed in the Court 

are at least offered, if not resolved, 

at  mediat ion by Environment 

Commissioners.  

The Court’s recent practice note (3� 

March 2005) provides details of 

the process followed by Court led 

mediation.  The 2005 amendments 

to the RMA have augmented the 

previous mediation section (s268) 

by adding new provisions which 

now allow pre-hearing mediation at 

the Council level for both resource 

consent applications (s99A) and 

plan changes (First Schedule clause 

8AA).

PRE-hEaRIng 
RESOuRcE cOnSEnT 
MEdIaTIOn

Prior to the 2005 amendment, 

mediation “sneaked” in as one of 

the process options available at pre-

hearing meetings.  The other options 

were “clarifying” and “facilitating” 

– s99(�).

Now, a new section (s99A) gives 

mediation prominence in its own 

right.  The consent authority may 

now refer to mediation an applicant 

and some or all of the submitters.  

The parties, or the consent authority 

on its own initiative can initiate this 

referral.

The mediation is conducted by a 

person delegated under s34A, or 

an appointee if the authority is the 

applicant, and the mediator must 

report the outcome to the consent 

authority.  S34A(2) provides for 

delegation to a person such as an 

independent mediator, with decision-

making powers being retained by the 

local authority.  

On the face of it, s99A does give 

broad opportunities for issues 

and matters surrounding resource 

consent applications to be dealt with 

by mediation.  Such matters could 

include establishing common factual 

and technical frameworks, resolving 

differences in parties’ perceptions 

and positions and establishing 

appropriate conditions.  This has 

the potential of saving parties’ time 

and expense by allowing issues to be 

resolved outside contested hearings.  

If agreement is reached at mediation, 

then the mediator will report this 

result to the consent authority.  

Although the power of decision-

making remains with the consent 

authority, nothing would restrict the 

parties negotiating a draft consent 

memorandum or report which if 

agreed to by the consent authority 

would form the basis of its decision.

The report could well conclude that 

consent be granted (with or without 

conditions), or declined.  A hearing 

need not be held unless the consent 

authority or a party considers one 

mediation in the spotlight? 
*Bill Rainey - RMA Barrister and Mediator

s99A does 

give broad 

opportunities 

for issues 

and matters 

surrounding 

resource consent 

applications to 

be dealt with by 

mediation. 
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is necessary – s�00 RMA.  There 

would be little need for a hearing if 

all parties had reached agreement at 

mediation.

Although there are similarities 

between these new provisions 

and the mediation process that is 

currently adopted at Court level, 

one major difference is the role to 

be played by Councils at pre-hearing 

mediations.  In the Court process, 

consent authorities are parties 

and are therefore able to be fully 

involved in mediations (although 

they may take a “back seat” role).  

At Council pre-hearing mediations, 

consent authorities are not obliged 

to participate.

This is an area where best practice 

protocols need to be developed.  For 

the new mediation provisions to 

work well, it is preferable that full 

participation by Councils be enabled 

and encouraged.  This would avoid 

the situation where interested 

participants (including Council 

reporting officers and consultants) 

may “hijack” negotiated agreements 

at a later date.

Plan changE 
MEdIaTIOn

The other relevant change to the 

RMA is the introduction of mediation 

into the First Schedule Part One 

provisions relating to preparation 

and change of policy statements and 

plans.  

Clause 8AA provides that the local 

authority may, with the consent of 

the parties, refer to mediation the 

issues raised by submitters on a 

proposed plan or policy statement.  

The process is to be conducted by 

an independent mediator.  There is 

provision for pre-hearing reports to 

be given back to the local authority.  

Regard must be had to such reports 

in decision-making.

The mediation processes in s99A and 

clause 8AA are essentially the same 

– referral by the local authority of 

issues to mediation, with the consent 

of the parties.  

OPPORTunITIES

RMA advisers need to be familiar 

with the new mediation provisions 

at the pre-hearing Council stage for 

both resource consent applications 

and plan changes.  Opportunities 

now exist to provide the public with 

real alternatives to the costly and 

uncertain adversary processes, which 

characterise Council application and 

hearing procedures.  The benefits 

from mediation of cost and time 

savings and certain results are now 

possible.  With the advent of these 

changes to the RMA, Councils 

and RMA practitioners should 

encourage effective environmental 

mediation, just as the Court has 

done in recent years.  

  

*Bill Rainey is a RMA barrister and 

mediation specialist.  He is on the 

National Board of LEADR NZ and 

co-authored the ADR section of DSL’s 

Environmental Handbook.  Bill can be 

contacted at brainey@resolution.co.nz
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A worldwide Green Building Council 

network is growing.  Starting in the 

United States, there is now a World 

Green Building Council with member 

councils from Australia, Canada, India 

Mexico and Taiwan.  Other countries 

including Brazil, Germany, Greece, 

Israel and the United Arab Emirates are 

looking at forming their own councils.  

A Green Building Council has recently 

been established in New Zealand�.  The 

timing, therefore, is right to consider 

what ‘green’ means in the context of 

the building industry.  

gREEn buIldIng 
cOuncIlS

The World Green Building Council 

has as its mission the “sustainable 

transformation of the global property 

industry.” 2  The World Council 

and various member Councils are 

market focused and their vision of 

a sustainable property industry is 

one which “balances environmental, 

social and economic issues to ensure 

a viable and valuable industry for 

future generations.”  As well as an 

advocacy and knowledge sharing role, 

the World Green Building Council 

is also concerned with encouraging 

the development of market based 

environmental rating systems for 

buildings.

SuSTaInabIlITy

A sustainable building is a green 

building but the reverse may not 

necessarily be true.  A building that 

was truly sustainable would provide, in 

a Brundtland Report sense3, the perfect 

balance between present needs and 

the needs of future generations.  Using 

current technology and materials, it is 

unlikely that standard would be met.  

As with sustainability, the concept of a 

green building is aspirational.  That is 

why commentators have talked about 

green buildings as being ‘less bad’ than 

the type of buildings to which we are 

accustomed.4  

It is more helpful to consider what it 

is hoped green buildings will achieve.  

A report prepared for the Ministry for 

the Environment5 characterised green 

buildings as exhibiting:

•    radically reduced energy 

consumption

•   improved resource efficiency

•   reduced environmental impacts

•   improved indoor environment

•    lower  impact  on  loca l 

infrastructure

•   being easier to manage

These characteristics clearly indicate a 

movement from the types and styles 

of buildings we are familiar with to 

something with a lower impact on 

the environment.  That movement is 

not something isolated to the building 

industry but part of the much wider 

global efforts to encourage broad based 

sustainable development.

buSInESS caSE

Without strong Government direction, 

perhaps through regulation, a move 

to building green is likely to be 

the greening of the 
building industry
James Hassall, Senior Solicitor, Phillips Fox, Auckland

�   The New Zealand Green Building Council (www.nzgbc.org.nz) is an organisation independent of Government although it has received some 
Government funding.  It is currently seeking further establishment funding by way of foundation membership with general membership to 
open in June 2006

2  See www.worldgbc.org.

3   The often quoted definition of sustainability agreed to by the World Commission on Environment and Development (the Brundtland 
Commission) in �987.  Sustainable Development is development that meets the needs of the present without compromising the ability of future 
generations to meet their own needs.

4   The Economics of Green Buildings in Canada, a moderated electronic dialogue conducted by Royal Roads University, 7 October 2004, www.
e-Dialogues.ca.

5  Value Case for Sustainable Building in New Zealand, December 2005 updated February 2006, Ministry for the Environment.
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slow.  Establishing a business case 

for changing the existing approach 

to building may encourage a more 

voluntary movement.  

In an industry where costs are highly 

visible in terms of construction, market 

value and leases, it is fitting that the 

first two characteristics on the list 

above are ones where a tangible benefit 

can readily be obtained.  Assessments6 

of the business case for green buildings 

are clear that significant savings in 

energy and water costs are achievable.  

Those are both tangible and measurable 

operating costs and for the occupier 

of the building, may prove a great 

incentive.  For the developer of a 

building who may face increased up-

front capital costs, the benefit is not 

immediately apparent.

However, for building owners and 

managers, tangible and measurable 

benefits supporting the business case 

for green buildings have also been 

identified.  These include higher 

returns on assets and increased 

property values.  

Less tangible benefits are also likely 

to accrue, including increased 

marketability, reduced liability and 

risk (in New Zealand in the context of 

Health and Safety in Employment), the 

ability to attract government tenants 

and improved public profile and 

community relations for businesses 

which are involved in the green 

building industry.  It has also been 

suggested that for those occupying a 

green building productivity of staff is 

increased.  Such benefits are less able 

to be measured.

RaTIng SySTEMS

From investors and developers to 

tenants and other end users, knowing 

with certainty that you are dealing 

with a building of appropriate green 

standards is important.  A wide range of 

different buildings could be held up as 

being green but without a standard to 

identify whether a building is green, or 

to what extent a building is green, the 

concept is in danger of being hijacked 

and painted with a green wash.

There are a large number of different 

rating systems throughout the 

world.  Since �990, the UK has 

had BREEAM (Building Research 

Es tabl i shment  Environmenta l 

Assessment Methodology); the US has 

had LEED (Leadership in Energy & 

Environmental Design) since �999; 

Australia is developing ‘Green Star’ as 

an environmental rating system for 

buildings.  

The Australian system, which is 

comparable to the Energy Star system 

used increasingly in relation to 

household appliances, has as its goals 

to:

•   establish a common language

•    set a standard of measurement 

for green building

•    promote integrated, whole 

building-design

•    recognise environmental 

leadership

•    identify building life-cycle 

impacts

•    raise awareness of green building 

benefits

•    reduce the environmental 

impact of development

In New Zealand, one of the first tasks 

of the fledgling Green Building Council 

is to settle on an appropriate rating 

system which achieves the above in the 

New Zealand context.

nEW ZEaland cOnTEXT 
central government

In New Zealand, a focus on green 

buildings is not unexpected nor 

is it occurring in a vacuum.  The 

Government, for some time, has been 

putting in place a policy framework 

to implement its various international 

commitments to sustainability.

Among other policies, in January 

2003, the New Zealand Government 

published a Programme of Action for 

Sustainable Development for New 

Zealand.  The document references 

the United Nations Conference on 

Environment and Development in �992 

(Rio Earth Summit) and the World 

Summit on Sustainable Development 

in Johannesburg in 2002.  The focus 

of the Programme for Action includes 

the quality and allocation of freshwater, 

energy and sustainable cities, all matters 

of relevance to green buildings.

The National Energy Efficiency and 

Conservation Strategy7 more specifically 

includes buildings as an area of focus.  

In relation to buildings, the Strategy 

notes that buildings and the appliances 

used in them account for 22 percent 

of consumer energy.  To reduce that 

energy use, the Strategy has as its 

objectives, among others, upgrading 

the existing building stock to make it 

more energy efficient and ensuring best 

energy performance is achieved in new 

6   See, for example, Value Case for Sustainable Building in New Zealand, Ministry for the Environment and The Dollars and Sense of Green Buildings 
2006, Green Building Council Australia.
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residential and commercial buildings.

EECA’s (Energy Efficiency and 

Conservation Authority) briefing paper 

to the incoming Minister after last year’s 

election repeats those objectives and 

notes it is working with the Department 

of Building and Housing to ensure its 

objectives are recognised in the review 

of the Building Code.

The review of the Building Code is 

taking place within the framework of 

the 2004 Building Act which takes a 

lead from the Resource Management 

Act and has in section 3 the purpose of 

ensuring that, ‘buildings are designed, 

constructed, and able to be used 

in ways that promote sustainable 

development’.  What that means is 

expanded on in section 4 which sets 

out principles to be followed by those 

administering the Act including in the 

last 4 paragraphs of section 4(2) taking 

into account:

(m)  the need to facilitate the efficient use 

of energy and energy conservation 

and the use of renewable sources 

of energy in buildings:

(n)  the need to facilitate the efficient 

and sustainable use in buildings of 

     (i)  materials (including materials 

that promote or support human 

health); and

     (ii) material conservation:

(o)  the need to facilitate the efficient 

use of water and water conservation 

in buildings:

(p)  the need to facilitate the reduction 

in the generation of waste during 

the construction process.

As well as taking into account the 

Act’s requirements for sustainable 

development, the Department’s 

Statement of Intent for 2005/20088 

includes a focus on resource use and 

energy efficiency.  How this manifests 

itself remains to be seen.  Work 

is currently being under taken on 

reviewing and drafting a new Code 

with consultation and finalisation 

scheduled to take place in 2007.

It is not evident that the Government, 

despite the various policies and 

reviews, will achieve results insofar as 

changing the building environment in 

concerned.  Its progress on sustainable 

issues in general has been called into 

question.9  Nonetheless, it is clear 

there is some impetus from central 

government to ‘green’ the building 

industry.  The growing number of high-

profile ‘green’ buildings�0 and their 

surrounding publicity and acceptance 

by the public will ensure increasing 

public pressure on Government to 

maintain that impetus.

On top of its various policy and 

regula tory  measures ,  centra l 

Government (and to some extent 

local government) is also able to exert 

pressure on the building industry 

through its procurement of office space 

and construction of buildings.  The 

Government is in a unique position 

with its own use of New Zealand’s stock 

of buildings of being able to foster and 

develop an expertise in building green.  

In doing so, a track record will be 

developed which in turn will provide 

the hard facts for those in the building 

industry who remain unconvinced of 

the merits of building green.  

cOMPanIES

As well as the indications from 

Government, there are also subtle 

changes in the business environment 

which are increasing pressure on 

companies to consider green buildings 

and other sustainability issues.

F o c u s  o n  c o r p o r a t e  s o c i a l 

responsibility is increasing and has 

seen companies adopt triple bottom 

line reporting which expands the scope 

of a company’s obligations to include 

consideration of broader impacts 

of the business on the economy, 

the environment and society.  The 

push for companies to become good 

corporate citizens is likely to come 

from consumers of the company’s 

products, investors, shareholders and 

employees.  International experience 

indicates a growing demand for 

socially responsible investing by 

funds managers.  In New Zealand, 

socially responsible investments have 

also recently become available.��  

7    September 200�, Ministry for the Environment.

8    www.dbh.govt.nz/soi/soi-strategic-overview-environment-sustainable.html.

9     A National Sustainable Development Strategy: How New Zealand measures up against international commitments, August 2005, 
Sustainable Future Limited, www.sustainablefuture.info

�0  For example, the South Christchurch Library and Service Centre and the Waitakere Hospital.

��  For example, Asteron (formerly RoyalSun Alliance) Socially Responsible Investment Trust Fund.
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Such investment funds will begin to 

demand that the companies in which 

they invest exhibit good corporate 

citizenship.

A growing body of companies view 

part of being a good corporate citizen 

as protecting the environment.  To live 

up to this ideal, the premises from 

which they operate will also have 

to exhibit environmentally sound 

attributes contributing to a demand 

for green buildings.

The Financia l  Report ing Act 

�993 requires that companies 

add information to their financial 

statements outside of generally 

accepted accounting practice if the 

statements do not give a true and fair 

view of the company’s position.  That 

requirement and the definition of 

‘generally accepted accounting practice 

is broad enough, in appropriate 

circumstances, to include issues of 

sustainability as they relate to green 

buildings.  That is not to suggest 

reporting on such matters takes place 

or is required to take place at the 

moment.  A change in the business 

community’s view of corporate social 

responsibility, perhaps brought about 

by the voluntary reporting of such 

matters by an increasing number of 

companies, may change that.

The Fair Trading Act �986 could be 

used against anyone misleadingly 

describing their business or property 

as ‘green’.  Specifically in relation 

to buildings, the Act makes it an 

offence to make false or misleading 

representations concerning ‘the 

existence or availability of facilities 

associated with the land’.

EMPlOyEES

‘Stress’ and ‘fatigue’ are now included 

in the definitions of ‘harm’ and 

‘hazard’ in the Health and Safety in 

Employment Act �992.  Providing a 

pleasant physical working environment 

(and in the green building context 

this may include more natural light, 

better air flows and materials with 

a low potential for toxic emissions) 

may lead to a reduction in stress 

and related employee issues such as 

absenteeism.  This was in the minds of 

the Transport and Industrial Relations 

Select Committee in amending the Act 

which stated:

‘[health and safety] costs should 

be seen as an investment in well-

being and productivity.  Investing 

in health and safety will result 

in lower costs through less lost 

time, less absenteeism due to 

illness or injury, and increased 

employee empowerment …’

It may be difficult to argue that not 

providing a workspace in a green 

building has led to stress or fatigue but 

increasing awareness among employees 

of the issue may increase demands on 

employers to look carefully at their 

business premises.

WhaT dOES ThIS MEan 
fOR ThE buIldIng 
InduSTRy In nEW 
ZEaland?

There is a growing move, both by 

Government and participants in the 

building industry, towards ensuring 

sustainability in New Zealand’s built 

environment.  Reports suggest there 

is a strong business case for building 

green, especially in relation to reduced 

energy and water costs.

A significant vulnerability exists in 

the identification of what is green 

and comparing ‘greenness’ across 

buildings.  The Green Building 

Council movement has been a driver 

in various countries throughout the 

world for developing rating tools to 

address this issue and for educating 

the building industry about green 

buildings.  It is likely to be so in New 

Zealand.

Change in building practices will 

happen.  However, without stronger 

direction from Government, the 

uptake of green building practices will 

be slow.  
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InTROducTIOn

Planning Under Co-operative Mandates 

(PUCM) is an ongoing FRST-funded 

Research programme based in the 

International Global Change Institute 

(IGCI) at The University of Waikato 

(www.waikato.ac.nz/igci/pucm). PUCM 

has proceeded through four phases of 

research, beginning in �995.  Details 

and publications are available on the 

The University of Waikato website.   

The collaborative PUCM team has 

provided a range of information on 

planning and governance under the 

RMA to various end-users.  A key 

publication is the book Plan-Making for 

Sustainability: New Zealand Under the 

RMA (IGCI, 2003).  Most references 

below are to this book.

PuRPOSE Of 
cOMMEnTaRy

Given publications from the PUCM 

research programme, it is timely 

to ask what their findings and 

recommendations might mean for 

Judges and Commissioners of the 

Environment Court. That is the purpose 

of this commentary. 

Plan qualITy

“Plan quality” refers to regional policy 

statements and district plans made 

pursuant to the Resource Management 

Act �99�. Eight criteria were established 

for the assessment of quality.  The study 

used �6 regional policy statements and 

a selection of 34 district and combined 

plans from the 58 notified by March 

�997.

aSSESSMEnT cRITERIa 
fOR Plan qualITy

The PUCM conclusion overall on plan 

quality is summed up by the statement 

Quality of regional policy statements 
and district plans: implications for 
the environment court 

�   Dr Tom Fookes (MNZPI®) is an Associate Professor in Planning at the University of Auckland and a Deputy Commissioner of the 
Environment Court. He is also PUCM Leader of Research Objective 4 (Practice Development Programme). The content of this paper is 
personal to the author and does not represent any view that might be taken by the Environment Court in any case after due argument.
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Figure 1: Comparison of scores for regional policy statements and district 

plans by plan quality principle (maximum possible score is �0)

Source: Ericksen, N., Crawford, J., Berke, P. and J. Dixon (200�). Resource 

Management, Plan Quality, and Governance. Hamilton:  International Global 

Change Institute, University of Waikato, First PUCM Report to Government.

Dr Tom W. Fookes�
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“Most councils produced inferior 

policy statements and plans” (Ericksen, 

Crawford, Berke and Dixon, 200�p. 

vii).   Of the eight Plan Quality criteria 

the lowest scoring were ‘interpretation 

of the mandate’, ‘facts base’, ‘issue 

identification’, and ‘monitoring’. Figure 

� summarises the plan quality scores for 

regional policy statements and district 

plans by plan quality principle.

The study identified organizational 

capability as one of the determining 

factors for plan quality.  It concluded 

that when capability is strong the 

quality of plans is significantly greater.  

PUCM defined “capability” as a 

combination of “commitment” (i.e. 

dedication of councilors and staff to 

plan) and “capacity” (i.e. quality and 

quantity of resources available for 

planning).  The study reported that it 

found many troubling gaps throughout 

the local government planning process.

lESSOnS lEaRnEd and 
POSSIblE IMPlIcaTIOnS 
fOR ThE EnVIROnMEnT 
cOuRT

The identification of lessons learned, 

as reported by the various PUCM 

documents, does not claim to cover 

all findings or conclusions.  Only 

those which the author considers 

have implications for the Court are 

included.

From the analysis of the plan quality 

criteria PUCM concluded that, at best 

the policy statements and plans scored 

only 6 out of �0 (i.e. ‘B’ quality).  The 

question that remains to be addressed 

is, “What can we learn from each of the 

aspects that were assessed?”

fact base

When regional and district issues are 

identified and prioritized it is expected 

that this will be through the use of 

supporting empirical data.  Furthermore 

this data should be generated through 

research and be subject to systematic 

analysis, the results of which will be 

evident in the document.  Interviews 

by PUCM revealed that little significant 

research was undertaken, and State of 

the Environment Reporting paid scant 

attention.    An implication of this weak 

fact base could be that people will 

question the justification of particular 

issues and their relative importance.  It 

also means:

(a)  uncertainty about the potential 

effects of future land use change will 

be introduced; and

(b)  being able to clearly define issues 

and set up appropriate monitoring 

of environmental outcomes for 

evaluating plan performance will be 

made more difficult.

These implications of a weak fact 

base have consequences for the Court 

because they mean the policy statement 

or district plan is:

(a)  a less effective reference on the 

pertinent issues (and change in those 

issues) the document is intended to 

address; and

(b)  more likely to be subject to a 

Reference. 

A related question is whether the Court 

can respond to an inadequate facts 

base. Should the Court be given the 

authority to require a council to address 

any inadequacies in its fact base where 

these emerge through cases?

Interpretation of the Mandate

The mandate introduced through 

the RMA includes regulatory goals 

rather than prescribed contents, 

and looks to the organizational 

capability of local government to do 

the mandated planning. The PUCM 

reports to government point to severe 

shortcomings across government for 

providing leadership, resulting in a 

poor interpretation of the mandate.

The expectation that the functions of 

a regional policy statement or district 

plan would be clear was usually 

met.  However, the need to provide 

clear explanations of the application 

of the Act to local physical and social 

conditions was generally not met.  

This included explaining the way the 

provisions on ”matters of national 

importance, Treaty of Waitangi, duties 

to assess costs and benefits, and duties 

to gather information and monitor” 

would be applied in the particular 

policy statement or district plan.

The study’s evaluation of how well plans 

address the role of Maori in land use and 

resource management resulted in low 

scores.  This finding is consistent with 

the conclusion about understanding 

the philosophy behind the Treaty of 

Waitangi and Maori interests (under 

Organisation Capability), where a little 

over half of councils understood 

the mandate but did not follow this 

through because of a lack of political 

commitment and capacity.

The study introduces the question 

whether central government should 

leave the interpretation of the mandate 

entirely to local government, or not.  

The conclusion is that higher levels of 

government must not only make the 

purpose of environmental legislation 
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clear, but also assist in interpretation 

by providing leadership, support, 

and direction.  The scope of this 

question could equally be extended 

to the Environment Court, given its 

interpretative role.

Implications for the Court may be 

found in:

(a)  shortcomings in the connection 

between the Act’s purposes and 

principles (Part II, RMA) with local 

physical and social conditions

(b)  insufficient treatment of matters 

of concern to Máori.

Both of these are of concern because 

they suggest policy statements and 

plans could be lacking in the degree 

of detailed needed by the Court when 

considering legal counsels’ submissions 

and related evidence.  Furthermore it 

can be argued that these are important 

shortcomings because the Court is not 

in a position to develop its own content 

as though it were the “at source” 

Planning body.

Monitoring

The need to provide indicators which 

can be used to monitor the performance 

of policies is critical.   The absence of 

indicators means the intention in the 

Act that the effectiveness of policies will 

be checked (and if necessary, fine tuned) 

cannot be complied with. The danger 

here is that without the monitoring 

expected, plan change proposals may 

be the result of a knee jerk reaction 

with a strong political component, 

rather than a rational weighing up of 

advantages and disadvantages across 

policy options.

The implications for the Court stem 

from plan changes being brought 

before it. With the lack of a solid base 

of monitoring-derived data and analysis 

but an implicit political agenda, the 

Court may be asked in effect to weigh 

up the arguments based on emotion 

rather than facts on policy strengths or 

weaknesses.

Integration with other plans/policy 

statements

The expectation in this criterion is that 

key actions of other plans and policy 

instruments that are produced within 

the agencies or by other agencies 

should be integrated in plans.   In its 

First Report to Government (200�) it was 

reported that clear explanations of how 

these documents are accounted for in 

the policies were lacking in the plan.   

The implication for the Court is similar 

to those identified previously.  A lack 

of explanation means the Court is 

not being provided with adequate 

information to help make the necessary 

judgements.  In particular, an effective 

explanation of the way other policies 

and plans can be connected to a policy 

in a plan will help determine whether 

such a  document should be adverted 

to as an “other matter” as provided for 

in section �04, RMA. 

Identification of issues

The PUCM study reported on the 

absence of analytical rationales for 

defining and prioritising issues, and 

selecting policy alternatives.  This is a 

worrying deficiency because defining 

and prioritizing issues is a key step in 

the policy/plan-making process.  If the 

Council does not spell out the rationale 

it has for an issue being of such 

significance in the district it requires 

attention in its plan, then how does the 

Court proceed with questions about 

that issue?

PUCM considered the need for 

rational forethought for plans and their 

outcomes.  While it assumed that the 

rational planning process has been 

applied, there is no confidence that the 

regional policy statements and district 

plans it studied will result in sound 

environmental outcomes.  Furthermore 

it raises doubt whether policy statements 

and plans will serve as a focal point for 

co-ordinating decision-making and 

helping diverse stakeholders reach 

consensus about desired environmental 

outcomes.

An implication of these conclusions 

could be that the Environment Court, if 

it is involved, may find itself correcting 

this shortcoming. 

Organisation and presentation

This criterion is based on plans being 

readable, comprehensible and easy 

to use for both lay and professional 

people, as well as needing to be straight 

forward.   This means policy statements 

and plans need to include supporting 

evidence in the form of documents or 

databases (e.g. mapped information, 

tabular summaries of data) to help 

understand the rationales for issue 

identification or policy selection.  

PUCM concluded that most policy 

statements did not meet this criterion.  

It was also found that users’ guides were 

absent, as were detailed indexes; both 

limited the degree of user-friendliness.  

(The latter is now acknowledged by the 

Court as a necessary requirement for 

copies of plans tabled for cases before 

the Court).
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The implication of not explaining 

the rationale for an issue discussed 

previously under Identification of issues 

applies equally for this criterion.  

Also of particular importance to the 

Court is the conclusion in the study 

that policy was often not written in a 

rigorous fashion.  In addition people 

writing plans appeared to lack the 

technical skills to conduct research 

as indicated by the weak fact-base 

in plans.  This raises the questions 

whether it is the role of the Court to 

draw attention in its decisions to such 

shortcomings, and should it be able to 

require a change in the Plan?  If so, the 

corollary is whether that is an effective 

means of  achieving improvements in 

a plan.

Internal consistency

The question for this criterion is 

whether issues, objective, policies and 

methods are consistent and reinforcing.  

The expected linking was reasonably 

well done, probably reflecting past 

experience under town and country 

planning legislation.  However, the 

explicit link between objectives and 

anticipated environmental results (or 

AERs) was found to be weak.  This 

was attributed to the AER being a new 

requirement.  It was concluded that 

many writers had neither:

(a)  a clear understanding of what 

the plan was trying to achieve; 

and

(b)  the skills to express this via 

a rigorous cascade of highly 

crafted policies and rules.

Once again the implication here 

for the Court is whether the policy 

statement or plan is providing an 

adequate basis for the Court to make 

judgements, or not.  If it is not, is it 

sufficient that this weakness can be 

drawn to the attention of a Council 

on a case by case basis in the written 

decision?  Should it be possible for 

the Court to require a Plan Change to 

address the problem?

clarity of Purpose

This criterion refers to policy 

statements and plans having a  

comprehensive overview, preferably 

early on, of the outcomes the plan 

attempts to achieve.  Two explicit 

questions in the criterion sharpen its 

intentions:

(a)  “Does the overview consist 

of a coherent explanation of 

environmental outcomes?”

(b)  “Does the overview contain a 

discussion of social, cultural, and 

economic matters affecting those 

environmental outcomes?”

For both regional policy statements 

and district plans this scored the best, 

even if it only reached a high ‘B’ level 

(6.8 out of �0).  

The implications of this result for 

the Court are positive because a 

reasonable achievement of clarity of 

purpose suggests that the Court will 

be able to develop a reasonable degree 

of understanding of environmental 

outcomes to be achieved through the 

statement or plan.  

cOncluSIOnS

The PUCM findings do have 

implications for the Environment 

Court.  Whether the Court is able 

to respond to them is another 

matter: what is the role of the Court 

in improving the quality of policy 

statements and plans?

Several of the criteria discussed 

identified a lack of information for 

the Court  within the policy statement 

or plan as a consequence of poor Plan 

Quality.  An implication of this for 

the Court is that, where it occurs, the 

Court is made more dependent on 

the Submissions of Counsel, expert 

evidence, and cross-examination, 

for the information, and, at the last 

resort, the effectiveness of the Court’s 

own questions.  This means ensuring 

good quality plans is important for 

the Court.

The discussion of the fact base criterion 

acknowledges the connection between 

criteria. For example the importance 

of the fact base helps explain the 

absence of analytical rationales for 

selecting policy alternatives reported 

below, and why without a strong fact 

base, the subsequent lacklustre scores 

for Identification of issues.  The question 

here is whether there is an effective 

role for the Court in addressing this 

shortcoming in policy statements and 

plans.

Another question concerns the 

importance to the Court of the finding 

about the role of commitment and 

capacity for achieving quality plans.  

Are there things about commitment 

and capacity which could be ascribed 

to the Court, taking the concepts 

beyond their application to councils?  

What might they be?  Should they sit 

alongside the interpretation of the 

terms “commitment” and “capacity” 

when applied to the Court as a judicial 

institution (i.e. commitment to the 

Law; capacity to function fairly and 

efficiently, etc).
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InTROducTIOn

D e v e l o p m e n t  c o n t r i b u t i o n s 

are quickly replacing financial 

contributions as the growth funding 

mechanism of choice for territorial 

authorities� (Councils).  One of the 

primary attractions of development 

contributions is Councils’ ability to 

impose development contributions on 

new developments using the special 

consultative procedure under the 

Local Government Act 2002 (LGA02) 

without risk of judicial appeal.2

The purpose of this article is to 

provide professional advisors with an 

understanding of the statutory context 

for development contributions 

(and how they differ from financial 

contr ibut ions) ,  introduce the 

Development Contributions Policy 

(DCP) framework, explore some of 

the topical issues arising, and means 

of challenging the imposition of 

development contributions.  

However, before going any further, I 

will briefly outline the basic concepts 

behind development contributions 

and financial contributions. 

In a nuT ShEll

Development contributions emanate 

from the LGA02 and are used to fund 

growth related capital expenditure for 

community facilities (which includes 

network infrastructure, community 

infrastructure and reserves)3 as a 

result of demand generated from 

development.  

If Councils wish to use development 

contributions, Councils must have 

a DCP (which is both a policy 

document and mechanism for 

requiring development contributions) 

in its Long Term Council Community 

Plan (LTCCP).

Financial contributions emanate 

from the Resource Management Act 

�99� (RMA9�) and are used to avoid, 

remedy or mitigate the adverse effects 

of an activity on the environment.  

This means financial contributions 

may be used to fund growth related 

capital infrastructure for community 

facilities (namely, to address the 

cumulative effects of activities on the 

environment) and to avoid, remedy 

or mitigate the localised effects of 

activities on the environment.  

If Councils wish to use financial 

contributions to fund growth related 

capital expenditure for community 

facilities, Councils must have a 

Financial Contributions Policy 

(FCP) (which is a policy document) 

in its LTCCP and have appropriate 

provisions in its District Plan (which is 

the mechanism for requiring financial 

contributions).  Councils do not need 

a FCP to take financial contributions 

for the localised adverse effects of an 

activity on the environment.  

For the purpose of this paper, I 

am only concerned with funding 

growth related capital expenditure for 

community facilities.

SPEcIal cOnSulTaTIVE 
PROcEduRE and 
dEVElOPMEnT 
cOnTRIbuTIOnS 
POlIcIES

A DCP is one of the policies within 

the LTCCP and will generally be 

adopted at the same time as the 

LTCCP.  This means developers need 

to take notice of Councils’ LTCCPs as 

there will not necessarily be a further 

indication that a DCP is included 

development contributions - 
What you need to know
Shaun McAuley, Lawyer, Phillips Fox

�   Including unitary authorities, but excluding regional authorities (who not able impose financial contributions or development 
contributions).

2   By the Environment Court under the Resource Management Act �99�, as opposed to judicial review by the High Court under the Judicature 
Amendment Act �972 which is the only way to challenge a Development Contributions Policy 

3  Section 2 LGA02
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within the LTCCP.  

All Councils are required to adopt a 

LTCCP for the period commencing 

� July 20064 so it is likely many 

Councils will adopt a DCP for the first 

time, or revise and update existing 

policies, as part of this process using 

the ‘special consultative procedure’. 5  

P rac t i t i oner s  accus tomed  to 

RMA9� procedures will need to 

familiarise themselves with the 

special consultative procedure.   In 

brief, Councils will give public 

notice of the DCP/LTCCP and the 

public will have at least one month 

to make submissions.  Councils 

will then hold a public hearing, or 

hearings, and adopt the DCP/LTCCP, 

with or without amendments, for 

commencement on � July 2006. 6 

hISTORIcal 
dEVElOPMEnT

Prior to the commencement of 

the RMA9�, or more particularly, 

financial contributions provisions in 

District Plans becoming operative, 

Councils  were able to levy a 

development contribution under 

Part 20 of the Local Government 

Act �974 (LGA74).  

The development contribution 

allowed Councils to recover a 

‘fair and reasonable’ contribution 

towards the cost of upgrading 

certain network infrastructure.  

The liability of a developer to pay 

the development contribution was 

limited to the extent that the network 

infrastructure serves or was intended 

to serve the land.7  Councils also 

had the ability to recover a reserves 

contribution which was subject to a 

statutory maximum of 7.5% of the 

value of the allotments shown the 

scheme plan.8 

The advent of the RMA9� promised 

a new era of effects based planning 

which offered Councils greater 

f lexibil i ty to impose f inancial 

contributions to avoid, remedy or 

mitigate the adverse effects of an 

activity on the environment.  As 

stated above, financial contributions 

could be used to fund growth 

related infrastructure and to address 

the localised adverse effects of an 

activity on the environment.  

Part 20 of the LGA74 was repealed 

from � October �99�, although 

certain provisions continued to 

have effect as transitional provisions 

under the RMA9�9 until Councils 

could use their new financial 

contributions provisions. 

Although the RMA9� has been 

amended a  number  o f  t imes 

since i t  came into effect,  the 

basic requirements of financial 

contributions have remained the 

same.  Essentially, a f inancial 

contribution can only be imposed:�0

•   In accordance with the purposes 

specified in the District Plan; 

and 

•  Must not exceed the level of 

contribution determined in the 

manner described in the District 

Plan.

In respect  o f  growth re la ted 

capital expenditure for community 

facilities, a submitter on a financial 

contribution plan change may refer 

the plan change to the Environment 

Court by lodging an appeal.  This 

results in an examination of the 

merits of the plan change, including 

a thorough investigation into the 

underlying methodology, by the 

Environment Court. ��

When the financial contributions 

plan changes come into effect, 

Councils may impose a financial 

contribution on an activity as 

a condition of consent.  Here, 

jurisprudence adds three further 

requ i rements :   the  f inanc ia l 

contribution must:�2

�.  Be for a resource management 

p u r p o s e ,  n o t  a n  u l t e r i o r 

purpose;

2.  Fairly and reasonably relate to 

the activity in question; and

3.  Not be so unreasonable that no 

reasonable Council could have 

imposed it.

4     Section 280 LGA02
5     In accordance with sections 83 - 84 LGA02
6      In most cases, Councils will give public notice in February to April, submissions will close from March to June, and public hearings will 

take place in May and June.  This means the DCP/LTCCP will be adopted in June and commence on � July 2006.
7     Section 283 LGA74
8     Section 285 LGA74
9     Section 409 RMA9�
�0   Section �08(�0) RMA9�
��   See Turvey Company Limited v Rodney District Council (2004) �0 ELRNZ 63 for a case in point 
�2   Newbury District Council v Secretary of State for the Environment [�98�] AC 578 
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The effect of these requirements 

mean that Council must, each time 

it imposes a financial contribution, 

ensure that there is a sufficient nexus 

between the activity being undertaken 

and the need for the financial 

contribution both in terms of the 

purpose of the financial contribution 

and the purposes in the District Plan.  

Indeed, a developer may claim 

that the objectives and policies 

of the District Plan do not justify 

the imposition of the financial 

contribution at the levels sought by 

Council and the Environment Court, 

or superior courts on appeal, may 

require the Council to reduce the 

level of financial contribution sought 

in any given case.�3

In short, Councils have experienced 

more problems and substantially 

more delays, resulting from the 

appeal rights (described above), 

in implementing their financial 

contribution provisions in the District 

Plan than was anticipated by the 

architects of RMA9�.  Indeed, it took 

Rodney District Council over nine 

years  to achieve operative financial 

contribution provisions in its District 

Plan.�4

It was these sort of delays and the 

easy ability of developers to challenge 

financial contributions, both at the 

plan change stage and as conditions of 

resource consent, that led Parliament 

to enact a statutory revolution in the 

form of development contributions 

under the LGA02.

STaTuTORy 
backgROund

The LTCCP has become the primary 

governance document for Councils 

and includes a large number of 

relevant governance statements and 

policies, including a number policies 

concerning financial management.

The financial management provisions 

are contained in Part 6, Subpart 3 of 

the LGA02.  Of prime importance is 

section �0� LGA02 which requires 

Councils to ‘manage their financial 

dealings prudently and in a manner 

that promotes the current and future 

interests of the community.’  Councils 

achieve this requirement by ensuring 

that the LTCCP contains adequate and 

effective provision to meet Councils’ 

long term expenditure needs by 

identifying appropriate sources of 

funding.

To do this, Council must adopt a 

number of specified policies as part 

of its LTCCP including a Revenue and 

Financing Policy�5 and a DCP and/or 

FCP.�6  The Council must also state 

how it expects to fund the operating 

expenses and capital expenditure in 

the LTCCP in relation to the various 

sources of revenue specified in section 

�03(2) LGA02, which includes a DCP 

and/or a FCP.�7

Once this has been done, Council can 

turn its attention to the DCP or FCP 

which must include the following 

matters in accordance with section 

�06 LGA02: 

•   A summary and explanation of the 

capital expenditure identified in 

the LTCCP that Council expects 

to incur to meet the increased 

demand for community facilities 

resulting from growth.

•   State the proportion of that capital 

expenditure that will be funded 

from development contributions 

or financial contributions.

•   Explain why Council has decided 

to use development contributions 

or financial contributions to fund 

this capital expenditure.

•   Identify separately each activity 

or group of activities for which 

a development contribution or 

financial contribution will be 

required and specify the total 

funding to be sought from 

development contributions or 

financial contributions.

•   If development contributions are 

to be used, Council must comply 

with sections 20� and 202 LGA02 

(which relate to the contents of a 

DCP).

•   If financial contributions are to 

be used, Council must summarise 

the provisions relating to financial 

contributions under the District 

Plan (which is the FCP).

These matters link into Council’s 

capital works programme, which 

emanates from its various asset 

management plans, and explain 

�3  Retro Developments Limited v Auckland City Council [2003] NZRMA9� 360 (Court of Appeal).
�4  Supra Turvey
�5  Section �02(4)(a) LGA02
�6   Section �02(4)(d) LGA02.  The express statutory reference allows Councils to adopt a DCP or a FCP.  However, this provision should be 

interpreted to allow Council to adopt both a DCP and FCP or neither a DCP nor a FCP, as appropriate.
�7  Section �03(�) LGA02
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why Council has decided to use 

development contributions or 

financial contributions to fund growth 

related capital expenditure.  

The machinery provisions for the 

DCP are contained in Part 8, Subpart 

5 (sections �97 to 2��) of the LGA02.  

Regardless of what the DCP might 

actually say, the DCP only applies: 

•   If the statutory trigger for capturing 

a development has been met;

•   If it is consistent with the provisions 

in Part 8, Subpart 5 LGA02; and

•   To the extent that it incorporates all 

the elements from Part 8, Subpart 

5 LGA02 which Council wishes to 

rely on.

That is to say, whilst the LGA02 

provides the tools which Councils 

may use in their DCPs, it is for 

Council to design a sufficient robust 

and lawful DCP to meet its needs. 

ThE ESSEnTIal 
ElEMEnTS Of a dcP

A DCP must comply with sections 

20� and 202 LGA02.  These sections 

require the DCP to include the matters 

outlined by section �06 (as discussed 

above) and:

•   An explanation and justification 

for the way the development 

contributions are calculated;

•   The significant assumptions 

underlying the calculations of 

the development contributions 

(including outlining where there is 

uncertainty);

•   The conditions and criteria (if any) 

which will apply in relation to 

remission, postponement or refund 

of development contributions; 

•   The basis on which additional 

allotments or land will be assessed 

for the purposes of reserves 

contributions; and

•   Schedule in the DCP, the following 

matters in relation to each 

activity for which a development 

contribution is sought:

•   The development contributions 

that are payable in the District;

•   The event that will give rise to 

the development contribution; 

and

•   W h e t h e r  d e v e l o p m e n t 

contributions will be required 

on a district wide or catchment 

basis.

A number of issues arise.  First, how 

to determine the growth related 

proportion of capital expenditure.  In 

many cases, especially where new 

assets are required, this is clear, but 

when a project contains a mixture of 

deferrals, maintenance and improved 

levels of service the proportions may 

be contestable.

Secondly, there is the matter of how to 

apportion the demand.  For residential 

development, the unit of demand will 

generally be the household unit .  For 

non-residential development, the unit 

of demand will be determined by a 

mathematical formula based on an 

assumption to represent the demand 

of an equivalent household unit.  The 

assumptions of demand generated by 

non-residential activities should be 

justified by Council’s methodology and 

may vary according to the different 

activities for which a development 

contribution is required.  Councils 

should ensure that they are not 

double-dipping by capturing demand 

from non-residential development 

which has already been captured from 

residential development. 

Thirdly, whether a district wide 

catchment or a sub-district catchment 

for each activity is more appropriate.  

This particular issue will largely be 

policy based and will depend on the 

amount of cross-subsidisation Council 

considers appropriate for its District.

In the end, however, these issues are 

largely circumvented as Councils 

are entitled to make significant 

assumptions, which as long as they 

are reasonable, will be difficult 

to challenge.  Indeed, a potential 

challenger will need to carefully 

examine Council’s asset management 

plans, capital works programme, 

s i gn i f i can t  a s sumpt ions  and 

methodology before even considering 

referring a DCP to the High Court for 

judicial review.

baSIS On WhIch 
dEVElOPMEnT 
cOnTRIbuTIOnS May bE 
REquIREd 

The power to impose a development 

contribution is contained in section 

�99(�) LGA02, which states:

Development contributions 

may be required in relation to 

developments if the effect�8 of 

the developments is to require 

new or additional assets or 

assets of increased capacity 
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and, as a consequence, the 

territorial authority incurs 

capital expenditure to provide 

appropriately for—

(a) reserves:

(b)  network infrastructure:

(c)  community infrastructure.

The key element is that a development 

contribution is payable, where there 

is an effect from the development 

which requires new or additional 

assets, or assets of increased capacity, 

for which the Council incurs capital 

expenditure to provide for reserves, 

network infrastructure or community 

infrastructure.

The term ‘development’ is defined by 

section �97 LGA02 as follows:

‘development’ means—

(a)  any subdivision or other 

development that generates 

a demand for reserves, 

network infrastructure, or 

community infrastructure; 

but

(b)  does not include the pipes 

or lines of a network utility 

operator

The key element of a development is 

that it creates a demand on reserves, 

network infrastructure or community 

infrastructure.

The effect of these provisions is that 

Council may require a development 

contr ibut ion to fund growth 

related capital expenditure for 

network infrastructure, community 

infrastructure and reserves as a 

result of demand generated from 

development.

Conversely, if there is no demand 

from the development on network 

i n f r a s t r u c t u r e ,  c o m m u n i t y 

infrastructure and reserves, for which 

Council has incurred or will incur 

capital expenditure, no development 

contribution will be payable.  Existing 

development will usually be covered 

by an existing use credit in the credits 

procedure in the DCP.

POWER TO REquIRE 
a dEVElOPMEnT 
cOnTRIbuTIOn 

The LGA02 does not specify when a 

development contribution is payable.  

It does, however, state when the power 

of Council to impose a development 

contribution arises.  This leaves 

Council the ability to stipulate in 

its DCP exactly when and how the 

development contribution is to be 

paid.

The power to require a development 

contribution arises when Council 

grants a:�9

•   resource consent under the 

RMA9�;

•   building consent under the 

Building Act 2004 (BA04); or

•   an authorisation for a service 

connection.

A service connection is defined to 

mean a physical connection to a 

service provided by or on behalf of the 

Council20.  This includes stormwater, 

water supply, wastewater and vehicle 

crossing connections.

Council may also exercise the 

power to impose a development 

contribution more than once2� and 

at each subsequent event to ensure 

the correct level of demand has been 

captured.

A development that does not require 

a resource consent, a building consent 

or an authorisation for a service 

connection is not a ‘development’ in 

terms of Part 8, Subpart 5 LGA02 and 

will not be subject to development 

contributions.  It remains to be 

seen whether Councils will amend 

their District Plans to convert some 

permitted activities to controlled 

activities in order to capture the 

demand from these developments.  

In practice, however, most new 

development will be caught at the 

building consent or service connection 

stage (if not at the resource consent 

stage).

lIMITaTIOnS On 
REquIREMEnT TO 
Pay a dEVElOPMEnT 
cOnTRIbuTIOn

Councils cannot require the payment 

of a development contribution 

�8   The term ‘effect’ includes a cumulative effect that the development may have in combination with another development (section �99(3) 
LGA02).

�9  Section �98(�) LGA02
20  Section �97 LGA02
2�  Section �6 Interpretation Act �999
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where22:

•   The Council has already imposed 

a condition on a resource consent 

requiring a financial contribution 

in relation to the same development 

for the same purpose.

•   The developer will fund or 

otherwise provide for the same 

reserve or network infrastructure 

or community infrastructure.

•   The Council has received, or will 

receive, the funding from the third 

party, for example: a subsidy from 

Land Transport New Zealand in 

respect of roading.

These matters will generally be 

incorporated into a credits procedure 

in the DCP to ensure all previous 

contributions are recognised and 

should minimalise the risk of  ‘double 

dipping’ from developers.  

However, it is not clear, in relation to 

the first ground, when a development 

contribution has been obtained for 

the same purpose.  A development 

contribution based on a revised capital 

works programme from the financial 

contribution may include a number 

of projects not originally included 

in the calculation of the financial 

contribution.  It is arguable, in that 

circumstance, a further contribution 

may be required from the developer.

Where a developer has relied on the 

previous level of contributions to 

determine the financial viability of 

the development, it is appropriate 

for Council to apply its remissions 

procedure accordingly.

STaTuTORy MaXIMa

The statutory maxima for development 

contributions are prescribed by 

section 203 LGA02.  

For  re se rves ,  the  max imum 

development contribution that can be 

levied is the greater of: 

•   7.5% of the value of the additional 

allotments created by a subdivision; 

or

 •    the value equivalent of 20m   of 

land for each additional household 

unit created by the development.

For network infrastructure and 

community infrastructure, the 

maximum development contribution 

that can be levied is calculated by 

multiplying the cost of the relevant 

unit of demand calculated under 

Clause �, Schedule �3 LGA02 by 

the number of units of demand as 

assessed for the type of development 

under Clause 2, Schedule �3 LGA02.  

For example:  if the growth related 

capital expenditure for a new 

wastewater treatment plant that 

will serve 2,500 households is 

$�0M, the maximum development 

contribution per household will be 

$4,000 (subject to the credits and 

remissions procedures in the DCP).  

This calculation assumes the Council 

has decided that �00% of this cost 

should be borne by new developers 

and the 2,500 households form a 

distinct catchment.

This means that Councils need to 

justify the level of development 

contribution having regard to their 

capital expenditure requirements.  

For network infrastructure the design 

capacity of the infrastructure and costs 

of new capital is easily obtainable and 

relatively objective.  For community 

infrastructure and reserves, the design 

capacity of the assets can be largely 

subjective.  

Again for these matters, Councils may 

rely on their significant assumptions 

which, as long as they are reasonable, 

will be difficult to challenge using 

judicial review.

uSE Of dEVElOPMEnT 
cOnTRIbuTIOnS 

Development contributions are used 

to fund community facilities (which 

means ‘network infrastructure’, 

‘community infrastructure’ and 

‘reserves’).  The terms ‘network 

infrastructure’ and ‘community 

infrastructure’ are defined in section 

�97 LGA02 as follows:

‘network infrastructure’ means 

the provision of roads and other 

transport, water, wastewater, 

and stormwater collection and 

management.

‘community infrastructure ’ 

means -

(a)  land, or development assets 

on land, owned or controlled 

by the territorial authority to 

provide public amenities; and

(b)  includes land that  the 

territorial authority will 

acquire for that purpose.

22   Section 200 LGA02
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The term ‘reserves’ is not defined, 

but its meaning can be determined 

by reference to section 205 LGA02 

which sets out the matters for 

which Council may use a reserves 

contribution.  There is clearly 

an overlap between community 

infrastructure and reserves and 

Councils may require a reserves 

contribution to acquire new reserves 

and a community infrastructure 

contribution to develop those 

reserves.

For network infrastructure and 

community infrastructure, there is no 

requirement for Councils to spend 

the development contributions on 

their own projects.  As long as the 

development contribution links 

in with the capital expenditure 

identified in the LTCCP, Councils 

may transfer the benefit of the 

development contribution to another 

service provider.

In time, agencies such as Transit 

New Zealand and ARTA wil l 

likely encourage Councils to levy 

development contributions to fund 

the growth related proportion of their 

capital expenditure programmes for 

new roading and public transport 

infrastructure. 

For  re se r ve s ,  Counc i l s  may 

also transfer the benefit of the 

development contribution to third 

body agencies, but must first satisfy 

the statutory requirements in 

sections 205 and 206 LGA02.

Given the wide language used by 

these definitions, it is clear that 

the LGA02 contemplates that 

development contributions can 

be employed for a large range of 

purposes.

POWERS Of cOuncIl 
WhERE dEVElOPMEnT 
cOnTRIbuTIOn nOT 
PaId

As stated above, the LGA02 does 

not state when  a development 

contribution is payable, but until the 

development contribution is paid, 

Councils may:23

•   In the case of a subdivision 

resource consent, withhold the 

section 224(c) certificate;

•   I n  the  c a s e  o f  a l l  o the r 

resource consents, prevent the 

commencement of the resource 

consent;

•   In the case of a building consent, 

withhold the code compliance 

certificate;

•   In the case of an authorisation for 

a service connection, withhold 

the service connection; and

•   In addition, in all cases, Councils 

may register the development 

contribution as a statutory charge 

against the subject land.

Unfortunately, the RMA9� and BA04 

have not been amended to recognise 

these  enforcement  measures .  

Section 2�� LGA02 states that Part 

8, Subpart 5 LGA02 is ‘in addition’ 

to the provisions of the BA04 and 

RMA9� but this statement is unclear 

in its meaning and is, therefore, 

unhelpful.

There is an argument that the 

specific provisions in the LGA02 

override both the general powers 

in the RMA9� and BA0424.  More 

problematic, however, is taking 

enforcement action under the 

RMA9� or BA04 in respect of 

matters contained in the LGA02.

For example: if the DCP stated 

that a land use resource consent 

did not commence until the 

development contribution is 

paid, there is a direct conflict 

between the DCP and section 

��6 RMA9� which otherwise 

23  Section 208 LGA02
24  Particularly when you consider that all local government decision making is subject to Part 6, Subpart � LGA02
25  Section 209 LGA02
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provides when a resource 

consent  commences  and , 

therefore, lapses under section 

�25 RMA9�.

To avoid such issues arising, Councils 

will need to ensure that they exercise 

their powers under the RMA9� 

and BA04 in a complementary and 

consistent manner with Part 8, 

Subpart 5 LGA02.

REfund OR RETuRn 
Of dEVElOPMEnT 
cOnTRIbuTIOnS

If a development does not proceed, 

for what ever reason, or Council does 

not provide the community facilities, 

Council must refund the monies 

paid or return the land transferred 

under a development contribution.  

Council may also deduct a reasonable 

adminis t ra t ion fee  f rom this 

amount.25 

Reserves contributions obtained for 

a specified reserves purpose must be 

applied for that purpose within �0 

years of receiving the contribution 

or be refunded/returned.  There 

is no such restriction for network 

i n f r a s t r u c t u r e ,  c o m m u n i t y 

infrastructure or other reserves.

fuRThER ISSuES 
aRISIng 

Notwithstanding section 20�(�)(c) 

LGA02 (described above), there 

is no statutory entitlement for 

postponement or remission of 

development contributions or for the 

refund of monies paid or return of land 

transferred.  However, a DCP must be 

reasonable in the administrative law 

sense as an unreasonable DCP risks 

judicial review. 

Unlike financial contributions levied 

under the RMA9�, the Crown is not 

bound by Part 8, Subpart 5 LGA02.  

This means Crown development is 

exempt from paying development 

contributions and results in Crown 

development being subsidised by 

ratepayers.  This issue may cause 

funding problems for Councils who 

may be subject to substantial Crown 

development.  However, in order to 

mitigate this issue, many Councils 

are entering into memoranda of 

understanding with Crown entities 

which ensure the Crown entities pay 

a contribution towards the demand 

on community facilities resulting 

from their development.

cOncludIng 
cOMMEnTS

Development contributions are an 

equitable and robust means to fund 

growth related capital expenditure 

for community facilities as a result of 

demand generated from development.  

The regime is now firmly entrenched 

and needs to be understood by 

Councils’ and developers’ professional 

advisors.  This will be even more 

important from � July 2006 when 

more DCPs will likely come online.  

As with all statutory functions, duties 

and powers exercised by Councils, 

Councils will need to ensure that 

they have warrants, delegations 

and standard operating procedures 

in place, as appropriate, before the 

commencement of its DCP to ensure 

that their development contributions 

regime operates smoothly and 

consistently.  

Developers will also need to ensure 

that they are involved in the special 

consultative procedure and examine 

the LTCCP, DCP and supporting 

policies and methodologies carefully 

to ensure the significant assumptions 

and capital works programmes made 

by Councils are reasonable and 

defensible.  

If there is any doubt, Councils and 

developers need to consult their 

professional legal advisors before 

the DCP is adopted to ensure the 

statutory and administrative legal 

requirements have been satisfied.

Crown 

development 

is exempt 

from paying 

development 

contributions and 

results in Crown 

development 

being subsidised 

by ratepayers.
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abSTRacT

The Environmental Law Roundtable 

of Australia and New Zealand 

(ELRANZ) is a joint initiative of 

the Resource Management Law 

Association of New Zealand (RMLA) 

and the National Environmental 

Law Assoc ia t ion of  Austra l ia 

(NELA).  This article is part of a 

series aimed at developing a greater 

understanding of and interest in 

consensus building.  This article 

will outline some of the legal issues 

that can arise in consensus building 

and ways that ELRANZ can address 

them.  

InTROducTIOn

The Consensus Building Handbook� 

identifies five legal issues which 

commonly ar ise in consensus 

building act ivit ies.   They are 

d e s c r i b e d  a s  c o - o rd i n a t i o n 

difficulties; procedural requirements 

imposed by laws and regulations; 

substantive restrictions on the power 

of government representatives; 

d i sc losure  requ i rements  and 

confidentiality protections; and 

implementation concerns2.  These 

issues invite  a  more detai led 

consideration.   

1. co-ordination difficulties

When disputes are simultaneously 

the subject of a consensus building 

process and the focus of legal 

proceedings before the courts, 

questions may arise over whether 

these processes will interfere with 

the other.  The adversarial tone of 

litigation can undermine the more 

cooperative sprit of consensus 

building.  

While a consensus building process 

can not usurp the function of the 

courts in resolving matters before 

them, if all parties to a dispute are 

willing to attempt to seek resolution 

through consensus ,  they can 

request the formal court process be 

put on hold for a specified period 

while they undertake a consensus 

building strategy. However, if legal 

proceedings are simply delayed, 

the time and energy involved in 

preparing for court can diminish 

the energy devoted to reaching 

consensus.    On the other hand, 

the fact that legal proceedings are 

pending can be used to add urgency 

to the consensus building process.  

In general ,  the possibi l i ty  of 

environmental law round 
table of australia and new 
Zealand: legal issues in 
consensus building  
John Haydon, Barrister at Law, ADR Consultant & Convenor 
of ELRANZ, Brisbane, Australia and Gemma Ayriss, Fifth year 
Bachelor of Law and Bachelor of Economics (Environmental), 
Young Professional and Research Consultant to EcoDirections 
International Pty Ltd

�  Susskind L, McKearnan S and Thomas-Larmer J (�999) The Consensus Building Handbook, SAGE publications, California
2  Susskind et al (�999) at 496-497
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negotiating a consensual outcome 

increases the likelihood of a more 

stable solution, which will not be 

subject to appeals by disgruntled 

parties.  

2.  Procedural  requirements 

i m p o s e d  b y  l a w s  a n d 

regulations  

Consensus building commonly 

involves public officials who are 

often subject to special constraints 

due to their role in government.  

This can cause difficulties which 

may prevent binding commitments 

being finalised during a negotiation.  

Whi l e  ind iv idua l s  c an  b ind 

themselves to a settlement by a 

signature, procedural requirements 

often require government agencies to 

solicit and consider comments from 

the public before the agreement can 

be formalised.  Parties to a consensus 

building process should be aware of 

any such procedural requirements 

at the onset of the consensus 

building process which may effect 

the time in which a settlement can 

be implemented.  As Associates to 

ELRANZ, local governments and 

regional councils will be invited to 

actively participate in the consensus 

building activities implemented 

through the Roundtable.

3.  Substantive restrictions on 

the power of government 

representatives

There are legal constraints which 

can place significant limitations on 

government negotiators.  Limitation 

of powers issues’ can occur in three 

instances:-

i.  undue delegation – where, if a 

government joined a consensus 

building process it would be 

improperly handing over its 

official powers to a private group; 

ii.  separation of powers – where, 

it is implied that an official or 

agency would be acting outside 

the limits of its legal powers to 

pursue a consensus building 

activity;

iii.  usurpation of power – where 

an outside group, such as the 

part ic ipant in a consensus 

building process, would be 

taking over a role properly 

reserved for the government3. 

These problems can have simple 

solutions.  The best response is 

usually to bring all relevant branches 

of government to the table to ensure 

the necessary decision-making 

authority is present.  Further, 

phased or conditional agreements 

can be implemented if required.  

Phased implementation allows 

private parties to carry out their 

obligations after the government 

has satisfied theirs.  Conditional 

settlements mean that no party is 

legally bound until the terms of 

the settlement have been formally 

ratified.  Moreover, there is a case 

for law reform to empower public 

officials to negotiate more freely 

than they can now (e.g. something 

like the Negotiated Rulemaking Act 

�990 (US)).

As part of the assessment process 

undertaken by ELRANZ, limitations 

on government negotiators are 

identi f ied early and solutions 

mapped to ensure implementation of 

consensus agreements are fulfilled.  

This is necessary for the credibility 

of any consensus building process.     

4.  disclosure requirements and 

confidentiality protections

Parties involved in disputes generally 

have the right to negotiate privately.  

This presumption may be reversed 

when consensus building activities 

involve public issues and therefore 

government agencies.  Thus, the 

desire to keep sensitive negotiations 

private must be reconciled with the 

fact that some discussions which 

involve public officials or public 

funds must be accessible by the 

public.  Generally, the existence of 

certain privileges permits officials 

to discuss sensitive topics in private 

and shield documents that deal with 

these matters from public review 

3  Ibid, at 506

Consensus building 
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constraints due 

to their role in 

government. 
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while still meeting their disclose 

requirements.  Individual parties 

or stakeholders in a consensus 

building process may also sign 

confidentiality agreements.

The nature and scope of each issue 

referred to ELRANZ will determine 

the scope and degree of public 

participation required to reach 

consensus.  ELRANZ advocates for 

increasing, in a meaningful way, 

participation of citizen stakeholders 

in environmental law.  

5.  IMPlEMEnTaTIOn 
cOncERnS 

W h e n  c o n s e n s u s  h a s  b e e n 

reached, participants often require 

assurances that the settlement will 

be implemented as planned and 

no obligations will be reneged 

upon.  The key terms of the 

settlement should be written out 

in an agreement or memorandum 

of understanding.  Formal legal 

terminology should be avoided, 

and rather, the obligations of each 

participant should be recorded in 

plain English.  If the agreement is in 

writing and sets out the key terms, 

it will be enforceable as a legally 

binding contract upon ratification 

by all participants.    

cOncluSIOn

Legal issues in consensus building 

cannot be ignored.   ELRANZ 

acknowledges that these issues will 

differ between jurisdictions.  The 

early identification of legal issues 

relevant to each environmental 

and planning issue referred to 

ELRANZ allows for the design of a 

consensus building process which 

is transparent and flexible and 

which aligns with jurisdictional 

requirements.   

REfEREncES 

Susskind L, McKearnan S and 

Thomas-Larmer J  (�999) The 

Consensus Building Handbook, 

SAGE publications, California
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In 200� ERMA held a day-long 

seminar entitled “Precaution in 

Environment Risk Management’, 

an excellent affair where the topics of 

scientific uncertainty, and application 

of a precautionary principle/approach, 

were addressed by a number of 

luminaries in the field.  The brief 

introductory paper by Rt Hon Sir 

Geoffrey Palmer on the development 

of the precautionary approach in 

international law, despite a significant 

citing error, makes for very useful 

reading.

This book takes these matters further, 

in a “weightier”, more-legal context, 

and hits the mark superbly.

The book is neatly divided into 

logical sections – what is scientific 

uncertainty;  how to anticipate 

threats, and evaluate the likely 

seriousness of potential  damage;  

and implementing precaution in 

decision-making frameworks – and 

where relevant uses case studies 

and examples of these, such as in 

fisheries management, cell-phone 

towers (and yes, New Zealand gets 

more than one mention), genetically-

modified organisms, and ends 

up with a look at how the use of a 

precautionary approach can and 

should be worked into environmental 

impact assessments (our AEEs) for 

development projects.  Much of the 

latter discussion focuses on how 

Courts have dealt with uncertainty 

in these frameworks, and as such 

provides very valuable information 

and guidance.

One criticism, perhaps the only 

one, is the author’s somewhat harsh 

treatment of science and the decline 

of societal acceptance of science as 

the means to answer all things, yet 

it still makes for fascinating reading 

and illuminating insight, particularly 

for the scientific community.  In 

particular:

“For precautionary purposes, 

an understanding of uncertainty 

limited to that arising within science 

is too narrow.  The precautionary 

principle is forward-looking in 

nature;  it requires decision-

makers to attempt to anticipate the 

potential harms that may arise if 

present understandings of ecological 

or disease processes are incorrect.”

The issue in a nutshell – far easier to 

read than understand and implement, 

but a very real issue nonetheless.

The author provides more than 

sufficient support for what is 

generally-accepted nowadays as a 

context-dependent nature of that 

beast referred to as the precautionary 

principle, within  a far wider 

framework where the principle is 

all-pervasive, whether specified 

in mandatory terms or not within 

environmental (and other) legislation 

or rules, concluding (as I believe we 

all now realise):

“Even where a decision-making 

instrument does not refer to the 

precautionary principle, or refers 

to it only in non-mandatory terms, 

decision-makers are still likely 

to find themselves called upon to 

justify decisions taken regarding the 

existence of health or environmental 

threats and the nature of any 

uncertainties.”

Whilst it is easy to point to areas 

where one could quibble over detail – 

for example, the author’s explanation 

of a definition of “sustainable 

book review: 
dr mike patrick

The Precautionary Principle in Practice:  Environmental 
Decision-making and Scientific Uncertainty

Author: Jacqueline Peel 
The Federation Press, September 2005, ISBN �862875�97
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development”;  or her historical 

review of the precautionary approach 

which notes that its first international 

expression was in the �980s, when in 

fact it first appeared in basic form in 

the “London Dumping Convention” 

of �972 and the Helsinki Convention 

of �974 – but these in no way detract 

from what will assuredly become 

an essential reference work, one 

which should become mandatory 

reading for the legal profession, 

the expert witnesses they brief, 

decision-makers, and anyone else 

with an interest and/or involvement 

in environmental decision-making.  

The chapter explaining the vagaries 

of scientific and “non-scientific” 

uncertainty alone is worth the price 

of the book, whilst the simple, almost 

hidden from view “how to” section 

for decision-makers is a gem.

Other more-erudite reviewers 

have noted that this book is “an 

outstanding contribution to the 

literature on the precautionary 

principle”, “a lucid and insightful 

overview of the law and policy 

of regulatory precaution”, with a 

central theme “that there is a need 

for a more critical and realistic 

approach to decision-making in the 

face of scientific uncertainty” and 

which will become “an extremely 

useful book for practitioners and 

regulators…. especially those who 

work in a decision-making capacity.”. 

– comments with which I can only 

agree.

Very highly recommended.
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ESTablIShIng 
ThE ScOPE Of IWI 
MOnITORIng

Ngati Rahiri Hapu O Te 

Atiawa (Taranaki) Society 

Incorporated v New Plymouth 

District Council (ENVW208/05 Oral 

Judgment of Environment Judge D.F.G. 

Sheppard, New Plymouth, 3 February 

2006) involved declaration proceedings 

brought by Ngati Rahiri concerning 

the interpretation to be given to a 

monitoring condition for hapu during 

construction works for the Pohokura 

Gas Field.   In short there had been 

disagreements between the parties 

over some time as to the circumstances 

in which hapu were entitled to have 

a representative present to monitor 

excavation and earthworks for the 

field.  

The consent condition in question 

required that: “At all times as is 

reasonably practicable during 

construction earthworks and excavation, 

a representative of Ngati Rahiri Hapu 

shall monitor all earthworks and 

excavation”.   The consent holder, Shell 

Todd Oil Services Limited, believed 

that the condition only required hapu 

monitoring in circumstances where the 

excavation or earthworks was more 

than minor.   In contrast Ngati Rahiri 

believed that under the condition of 

consent they were entitled to monitor 

all earthworks and excavation.

In reaching its decision the Court 

noted that its role was confined to the 

legal interpretation to be given to the 

condition, rather than a review of the 

appropriateness of the condition itself.   

This interpretation, the Court noted, 

was to be determined with reference to 

the text of the condition and in light of 

its purpose.   

Within this frame of reference the 

wording of the condition was held to 

entitle hapu to monitor construction 

earthworks and excavation at all 

times unless it was not reasonably 

practicable.   The Court went on to 

state that there was nothing in the text 

of the condition to support adding to 

the reasonably practicable qualification, 

a further qualification limiting the 

monitoring entitlement to earthworks 

or excavations beyond a certain extent 

or to virgin soil.   As the Court stated 

“Even soil that has previously been 

disturbed may still contain relics of 

earlier occupation”.  The Court did 

accept, however, that where earthworks 

or excavation were of a truly trivial 

nature, under the principle of ‘de 

minimis non curat lex’ monitoring would 

not be required.   

ESTablIShIng ThE 
aPPROPRIaTE PlannIng 
PROVISIOnS

Freda Pene Reweti Whanau Trust v 

Auckland Regional CounciI, CIV-2005-

404-356, High Court, Auckland 

Registry, Courtney J, 9 December 2005 

concerned an application by the Freda 

Pene Rewiti Trust to the Auckland 

Regional Council (“ARC”) for a coastal 

marine permit to allow a marine farm 

on the western coast of Great Barrier 

Island.  The ARC refused to grant 

the consent sought and the Trust 

subsequently failed in its appeal to the 

Environment Court.

On appeal to the High Court �6 

grounds were raised and all ultimately 

rejected.  Of some interest are the first 

three grounds which concerned the 

planning provisions against which a 

resource consent should be assessed 

in circumstances where a proposed 

regional plan is subject to proposed 

variations.  In this case the application 

was assessed under the proposed 

Auckland Regional Plan: Coastal, 

under which aquaculture was classed 

as discretionary.   At the time though, 

the plan was subject to variations 

making aquaculture in Stony Bay a 

prohibited activity.  The Trust argued 

that although the Environment Court 

said it was treating the application 

as a discretionary activity, by giving 

weight to the proposed variations, the 

application was in fact being treated as 

a prohibited activity.

Adopting the approach in Awley 

Investments Ltd v Christchurch City 

Council (ENVC C�03/2002, 29 August 

2002, Judge Allin), Courtney J held that 

the consent authority must have regard 

to the aquaculture provisions as if they 

were altered by the variations, rather 

than having regard to the proposed 

plan as it was prior to the variations.    

ThE EffEcT Of ThE 
2003 RMa aMEndMEnTS 
On ThE duRaTIOn Of 

case notes
Bal Matheson and Claire Kirman, Russell McVeagh 
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cOnSEnTS

Art Deco Society (Auckland) Incorporated 

v Auckland City Council, CIV-2005-404-

�729, High Court, Auckland Registry, 

Asher J, �5 December 2005, is the 

latest development in the controversy 

surrounding BNZ’s  proposed 

development at the site of the Jean 

Batten State Building in downtown 

Auckland.  

In this case the Art Deco Society sought 

to prevent further work on the site by 

arguing that BNZ no longer held a valid 

resource consent.  Section 5� of the 

Resource Management Amendment 

Act 2003 amended s�25 of the 

RMA by altering the period between 

commencement of a resource consent 

and its lapsing from two years to five 

years.  BNZ’s consent was granted in 

December 2002 prior to the 2003 

amendments.

The central question for Asher J was 

whether or not the amendment which 

extended the lapsing period from two to 

five years would have effect immediately 

on all extant resource consents, or 

would apply only to those granted after 

the amendment.  Affirming the findings 

of the Environment Court Asher J 

held that the amendments to s�25 

had retrospective effect.  He placed 

emphasis on a consideration of the 

text, noting that the plain words of the 

amended s�25 included consents such 

as the one held by BNZ.  This finding 

was further supported by adopting a 

purposive approach which revealed 

that the legislative intention behind 

the amendment was the reduction of 

costs, and delays of administration 

and implementation.  In Asher J’s 

view, this made it only logical that the 

extended five-year period would apply 

to resource consents granted, but not 

lapsed, at the time of the amendment.  

This left Asher J with the need to 

rebut the presumption that statutory 

provisions do not have retrospective 

effect.  Noting that the requirements 

against retrospectivity in ss6 and 7 of 

the Interpretation Act are not absolute 

rules, he found that “ultimately the 

issue is one of construction, in which 

the plain words in the text of the 

section, the purpose and scheme of the 

legislation, and the overall fairness of 

giving the provision retrospective effect 

are relevant”.  Asher J drew attention to 

the existence of a distinction between 

a change to law on which people have 

ordered their lives and accrued interests 

from, and a change which makes a new 

law and  which applies and changes 

rights and obligations at a past date.  

In the present case the alteration to 

s�25 as it affects existing consents did 

not have a degree of unfairness that 

would militate towards a finding that 

Parliament could not have intended the 

provision to have retrospective effect.  

BNZ was the only party whose rights 

were directly affected and their position 

was not adversely affected, but rather 

improved.

aSSESSIng ThE 
accEPTablE lEVEl Of 
RISk

Exide Pollution Action Group Incorporated 

v  Wel l ington Regional  Counci l 

(ENVW09/2006), concerned an appeal 

by a local community group, Exide 

Pollution Action Group Incorporated 

(“EPAG”), against conditions imposed 

by Wellington Regional Council 

(“WRC”) on an air discharge consent 

for a Petone battery recycling plant.  

In 200� the WRC granted Exide 

Technologies Limited (“Exide”) an 

air discharge consent containing 

conditions relating to monitoring, 

plant upgrades and also a specific 

review provision which was activated 

in 2005.  After hearing evidence on the 

review the Council imposed limits for 

boundary lead emissions that differed 

according to each boundary.  EPAG 

felt these were not stringent enough 

and argued to have a standard limit 

across all boundaries.  In contrast 

Exide claimed that the limit along the 

western boundary of the site was overly 

precautionary and impracticable to 

consistently meet.

The Court identified the appropriate 

approach to the review of conditions as 

a consideration on the same basis as an 

application for a discretionary activity, 

noting that all factors in s�04 and Part 

2 of the RMA apply.  It was further 

emphasised that the power of review 

under s�28 does not allow the consent 

to be terminated, and in reviewing a 

condition the Court must have regard 

to whether or not an activity allowed by 

the consent will remain viable after the 

proposed change.

There was a considerable amount of 

agreement between the experts with 

the exception of the expert provided 

by EPAG.  This disagreement centred 

on whether or not a precautionary 

approach was appropriate in the 

circumstances.  In deciding that there 

was sufficient information to set limits 

with enough probability to reduce 

impacts to an acceptable level the 

Court stated, “we do not accept that the 

RMA requires limits to be set at such 

a conservative level that any risk at all 

can be said to be virtually eliminated; 

and the law does not allow limits to 

be set at such a conservative level that 

the viability of the consent is removed” 

(p8).
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