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Outstanding PersOn award 
2008 

Derek Nolan  was  awarded  the 

Outstanding Person Award of 2008 

for his leadership and commitment 

to excellence in resource management practice, 

his support for the RMLA, and his editorship of 

Environment and resource management law.

Derek was a foundation member when the 

RMLA was formed in June �992 and served 

on the National Committee until �998.  Derek 

was President of the RMLA for two years in 

�996 and �997.  During that period he lead the 

Association through a period of rapid growth, 

oversaw successful conferences in Wellington and 

Queenstown and was the Editorial consultant for 

the Resource Management News.

Derek was the Deputy Editor of the second edition 

of Environmental and Resource Management 

Law, published in �997, and then Editor of the 

third and recently published fourth edition.  As 

Principal Environment Judge Bollard stated, “The 

development of environmental and resource 

management law in New Zealand has continued 

apace,…represent(ing) an immensely challenging 

task for the select panel of contributing authors”.  

The Judge went on to state that if the goal of 

obtaining the broadest understanding of the 

relevant law and related disciplines may well seem 

beyond reach, then ‘this thorough treatise must 

surely obviate the need to look further”. 

As a legal practitioner, Derek has led the Russell 

McVeagh team on many large and complex 

projects for a wide range of clients.  To name a 

few:

• Auckland International Airport – second 
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accepts his award from Dave Brash
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Jenny Parker - Documentation Award Recipients 2008
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runway designation and 

district plan provisions.

• Many projects relating 

to Auckland’s waterfront 

redevelopment including 

acting for a major interest in 

the redevelopment of Tank 

Farm and the new reclamation 

at Axis – Fergusson container 

terminal.

• A large number of projects for 

Westfield shipping centres.

Derek has been a partner at Russell 

McVeagh since �984 and mentored 

many aspiring resource management 

practitioners.

Derek is also the current convenor 

of the New Zealand Law Society 

Environmental Law Committee. 

documentation award 2008

Queenstown Lakes District Council, 

Arrow Resource Management, 

Mount Cardrona Station Ltd, Brown 

& Pemberton Planning Group and 

Anderson Lloyd Lawyers, were 

awarded the documentation award. 

The award was for the development 

of the Mount Cardrona Station Plan 

Change (Plan Change �8) – a joint 

venture to change the Queenstown 

Lakes district Plan to enable the 

community vision for the best practice 

development of a new alpine village.

Plan Change �8 is a joint venture plan 

change between Queenstown District 

Council (the Council) and Mount 

Cardrona Station Limited (MCSL). 

Plan Change �8 came about in late 

2005 with the idea of instigating a 

plan change to relocate the existing 

Rural Visitor Zone (RVZ) away from 

Cardrona Valley Road onto a nearby 

terrace to avoid adverse landscape 

effects from the existing RVZ.  The 

proposed zone relocation stemmed 

from a Cardrona community 

workshop held in 2002.

Plan Change �8 is intended to enable 

the development of an alpine village 

– located at the base of two existing 

ski fields.  The village will provide 

for a mix of permanent residential 

and  v i s i to r  accommodat ion , 

commercial and retail facilities, as 

well as opportunities for community, 

educational and recreational facilities. 

The documentation was prepared 

by a group of specialised resource 

management practitioners contracted 

to the Council.  The practitioners 

included planners, urban designers, 

landscape architects, engineers, 

ecologists, geotechnical experts, 

economists, and transport planners.  

A key focus of Plan Change �8 has 

been urban design, with extensive 

design and planning input into 

the village configuration, building 

layout, parameters for external 

appearance, public realm aspects 

such as pedestrian networks and 

village squares etc.  The Structure 

Plan and plan provisions, along with 

a detailed set of Design Guidelines 

aim to ensure a very special alpine 

village character is created. 

Project award 2008

Transit NZ, Beca, Chapman Tripp 

and Zomac Planning Solutions Ltd 

was the project award winner for 

best practice in the investigation and 

reporting stage of the Victoria Park 

Tunnel Project, Auckland.

In particular the project demonstrates 

how the Resource Management Act 

(RMA) consenting processes can 

accommodate the timeframes, and 

design innovation and flexibility 

required for a major infrastructure 

provision in New Zealand. The 

project went through appropriate 

consultation with Iwi, the community 

and effective negotiations with 

affected parties, and resulted in a 

decision subject to limited appeals, 

which were easily resolved (partially 

th rough  Env i ronment  Cour t 

mediation).

Project Award 2008 winners Mike Foster, Georgina Hamilton, (Dave Brash, Award 

Convenor), Bryce Julyan and Patrick Kelly
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Liquid gOLd

When a f i gh t  ove r 

water breaks out, the 

battleground in New 

Zealand is usually the RMA.  This 

is nothing new.  People have been 

arguing over water for centuries.

To many, water is a precious public 

resource that is not to be privately 

owned and which must be preserved 

for its many instream values.  A 

reasonable level of protection is 

keenly sought by a wide range of 

recreationalists and public interest 

groups.

To others, water is liquid gold and 

provides vital input to various forms 

of economic activity.  As noted by 

Professor Joseph Sax at the recent 

RMLA conference, industry requires 

property-like entitlements to the 

water resource.  Abstractors need to 

know how much water is available 

now and in the future, in order to 

develop schemes and invest wisely.  

Any grant, by its very nature, reduces 

the amount of water that remains 

available.  This is where arguments 

about priority arise.  As the RMA 

does not make specific provision for 

establishing priority, it has been left to 

the Courts to devise rules and come 

up with a workable solution.

The decision of the Court of Appeal 

in Central Plains Water v Ngai Tahu 

Properties Limited [2008] NZCA 7� 

has brought this issue sharply into 

focus.  These proceedings went before 

the Supreme Court in October 2008 

and, at the time of writing, a decision 

has yet to be issued.  The outcome 

of this case may be highly relevant 

to applicants, councils and interest 

groups dealing with competing 

applications for finite resources.

First cOme, First 
served

The prior appropriation doctrine - 

under which available water is generally 

allocated on a “first come, first served 

basis” - is a concept that has been used 

in other jurisdictions, such as North 

America.  The dry inland states of the 

West follow this approach.  When a 

water shortage occurs, the “senior” 

rights (that is, the earliest granted) have 

priority to available water.  

In New Zealand, the Water and Soil 

Conservation Act �967 vested the sole 

right to the management of water in the 

Crown (section 2�).  This effectively 

extinguished the common law rights 

of riparian owners to take natural 

water and laid the basis for the prior 

appropriation framework for water 

allocation.  The mandate for making 

decisions on allocation of freshwater 

resources was then devolved to regional 

councils through the enactment of the 

RMA in �99�.  

At that time, the issue of priority was 

not expressly debated and the general 

assumption, it would seem, was simply 

that there was enough water to go 

around.  Today’s reality is that freshwater 

is under pressure.  Competition has 

intensified as a particular resource 

reaches a point of being fully allocated.  

The “first come, first served” principle 

was expressly recognised by the Court 

of Appeal in Fleetwing Farms Ltd v 

Marlborough District Council [�997] 

NZRMA �85 (CA) and has been 

supported by the body of case law 

that has subsequently developed.  As 

the case law developed, the issue then 

turned to the practical application in 

order to determine priority.  

Fleetwing Farms postulated a trigger 

point based on “receipt and/or 

notification”, but did not express a 

concluded opinion.  

The Environment Court and High 

Court in the Waitakere Forestry Park 

([�997] NZRMA 2�� (EC) and 

[2005] � NZLR 208 (HC)) litigation 

considered the effect of section 9� 

on the processing of an application.  

Section 9� provides the council with 

a mechanism to defer notification or 

hearing of an application, if it considers 

on reasonable grounds that other 

resource consents are required, and 

that it is appropriate, for the purpose 

of better understanding the nature of 

the proposal, that application is made 

for these consents before proceeding 

further.

The Environment Court in Kemp 

v Queenstown Lakes District Council 

first dibs to the last drop
Jen Crawford, Partner, Anderson Lloyd Lawyers
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[2000] NZRMA 289 expressed the view 

that priority was secured by the making 

of a “complete” application – that is, 

when it is notifiable as opposed to 

actually notified.  In order to reach that 

point, there must be a full application, 

an adequate AEE and answers to any 

requests by the Council for further 

information.

In Geotherm Group v Waikato Regional 

Council [2004] NZRMA � (HC), 

Salmon J. determined (at para [29]) 

that priority must be established at 

the point at which the applications 

were “ready for notification”.  To pick 

an earlier date would run the danger 

of giving priority to an applicant who 

had filed an inadequate application.  To 

choose a later date would cause priority 

to be lost for reasons outside the control 

of the applicant.  

Since that time, the “ready for 

notification” test had generally been 

assumed to represent the trigger point 

for determining priority – that is, until 

the Central Plains Water litigation.

centraL PLains water

The parties to the Central Plains Water 

litigation did not directly confront the 

“first come, first served” principle.  

Rather, at issue was the trigger point 

for securing priority – does it depend 

on which application is first to be filed, 

first ready for notification, or some 

other test?  The effect of section 9� 

on priority was also at stake in these 

proceedings.  

The facts

Central Plains Water and Ngai Tahu 

Property both proposed to develop 

irrigation schemes in Canterbury.  

Each party sought rights to take and 

use the remaining (limited) Class A 

permit water from the Waimakariri 

River.  The Waimakariri River 

Regional Plan is administered by the 

Canterbury Regional Council and 

provides for Class A and B permits 

to take water from the river.  The 

contest between the applicants was 

for the remaining 2.72 cumecs of 

Class A permit water still available to 

be allocated.

In December 200� Central Plains 

Water filed an application for 

resource consent to take this Class A 

water.  The application was couched 

in terms of a water take only and 

expressly recognising the need to 

obtain consent for the use of the 

water, as well as other regional 

council consents.  The Regional 

Council advised Central Plains Water 

that the water take application met 

all the necessary criteria of section 

88 and was, in itself, sufficient to be 

publicly notified without the need for 

further information.  The application 

was however placed on hold by the 

Regional Council under section 9�, 

until the remaining applications 

(including water use) were lodged.  

Central Plains did not apply for 

resource consent for the use of the 

water and other related regional 

consents until November 2005.

Meanwhile, in January 2005 an 

application by Ngai Tahu Property 

was file to take and use the same Class 

A water.  This application was also 

placed on hold under section 9�.  In 

June 2005 Ngai Tahu Property lodged 

all remaining regional council consent 

applications.  The applications were 

notified in September 2005.  A 

council hearing was held and the 

consents were ultimately issued by 

way of an Environment Court consent 

order.

Ngai Tahu Property lodged declaration 

proceedings to clarify the priority 

issue prior to the Council hearing 

its applications for resource consent.  

The path followed by the declaration 

proceedings through the Courts is 

summarised below.

Environment Court

Ngai Tahu Property obtained a 

declaration from the Environment 

Court in August 2006 that its 

application was entitled to priority (Re 

an Application by Ngai Tahu Property 

Limited C�04/2006).

The Environment Court held (at 

para [79]) that the key point in time 

for determining priority is the stage 

at which applications are “ready 

for notification”, referring to the 

decision of Salmon J. in Geotherm.  

The Court held (at para [84]) that if 

a consent authority requires further 

consent applications for the purpose 

of better understanding the nature 

of an intended proposal, then that 

application is not notifiable because it 

is not ready for notification.  

High Court

Randerson J. agreed with the 

Environment Court, dismissing the 

appeal (Central Plains Water Trust 

v Ngai Tahu Properties Limited CIV 

2006-409-2��6, � December 2006, 

HC Christchurch).  

The High Court held (at para [76]) 

that priority between competing 
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applications is generally determined 

by which one is first ready for 

notification.  When a consent 

authority decides under section 9� 

not to proceed with notification or 

seeks further information under 

section 92, then the application is 

not ready.  Some qualifications to that 

general approach were expressed by 

the High Court (at para [77]).  

Central Plains sought, and was 

granted, leave to appeal to the Court 

of Appeal.

Court of Appeal – first to file

A majority of a Court of Appeal, 

Baragwanath and Hammond JJ., 

allowed the appeal, preferring a first 

to file rule.  Notwithstanding this, the 

majority did not expressly overrule 

the “ready for notification” test.

The majority judgment was given in 

the following terms: 

An application for resource 

consent to take water 

which is not disqualified 

by unreasonable delay and 

which, although recognising 

the need for subsequent use 

applications, could not as filed 

be rejected as a nullity, takes 

priority over an application 

which relates to the same 

resource and which, although 

complete in itself, was filed 

later by a party with knowledge 

of the earlier application.

The Court recognised the obvious 

public interest that the law should not 

frustrate a proposed development in 

the course of the statutory processes.  

The majority also expressed a concern 

about a major development being 

“trumped” or significantly interfered 

with by smaller, simpler proposals 

that need not be undertaken in 

stages.

Robertson J dissented, supporting 

the approach in the Courts below, 

and observing at para [��2] that it 

is “bereft of reality” to suggest that 

a consent authority would not give 

consideration to the use to which 

the water was going to be put.  The 

minority judgment also emphasised 

that councils and the public ought 

to have the benefit of all relevant 

information, before a matter is heard 

or determined.

Supreme Court

Ngai Tahu Property was granted leave 

to appeal to the Supreme Court.  

The approved grounds of appeal 

were expressed by the Court in the 

following terms:

�. Is priority as between 

competing resource consent 

applications determined by 

which application is lodged 

f irst  with the consent 

authority, or by which is 

first ready for notification; 

or by some other test?

2. Whatever the test, is priority 

lost by:

a. A decision of the consent 

authority under section 9� of 

the RMA to defer notification 

of the application pending 

applications for additional 

consents?

b. Delay while an applicant 

makes additional applications 

required by the consent 

authority under section 9�?

c. The grant of an 

application by another 

applicant relating to the same 

resource?

Meridian Energy and a group 

comprising TrustPower, Rangitata 

Diversion Race Management Limited 

and Mackenzie Irrigation Limited 

applied for leave to intervene as 

interested parties in the proceedings.  

At the Supreme Court, Ngai Tahu 

Property’s primary submission was 

that priority depends on which 

application is first ready to be 

notified.  It was argued that this 

approach is supported by the case 

law prior to the Court of Appeal 

decision, prevents “placeholder” 

applications locking up a resource 

for an indefinite period, is consistent 

with the statutory timetable, reflects 

integrated management and avoids 

the grant of contingent consents.

In the alternative, Ngai Tahu Property 

submitted that any priority based on 

the date on which an application is 

filed or notified, is simply a process 

priority which can be lost when, 

in accordance with the statutory 

scheme, a competing application is 

considered, determined and granted 

consent.

Central Plains Water argued that 

priority should be determined by 

the lodging of a valid application (in 

terms of section 88) and that this 

is not affected by the exercise of a 

discretion under sections 9� or 92.  It 

was said, by Central Plains Water, that 
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the thrust of sections 9� and 92 is to 

get to hearing with all the necessary 

information, not to change the status 

of a particular application.

Trustpower et al. emphasised the 

need for a “bright line” to determine 

priority, the argument being based on 

broader administrative law principles 

including the legitimate expectation 

that applicants may have.

Meridian submitted that a notifiability 

test places applicants in a situation 

of uncertainty and means they are 

vulnerable to being “gazumped” 

due to circumstances not of their 

making.  This was said, by Meridian, 

to introduce unsatisfactory elements 

of unfairness into the process.

The Regional Council did not strongly 

favour one approach over the other.  

The first to file test was considered 

by the Regional Council to be more 

straightforward.  However, the 

Regional Council also recognised that 

the ready for notification approach 

may be perceived as fairer.

where to from here?

As signalled by Hammond J. in 

the Central Plains Water litigation, 

“there can scarcely be a difficult and 

important issue in this day and age 

than the allocation of priority to 

water rights.”

All New Zealanders have an interest 

in ensuring that the country’s 

freshwater resources are managed 

wisely and sustainably.  People have 

been arguing over water for centuries 

and the debate will no doubt 

continue, as practitioners grapple 

with the complexities of competing 

demands for scarce resources under 

the RMA.

In circumstances where the legislation 

does not make specific provision 

for managing priority issues, yet 

prescribes strict timeframes for 

decision-making, there is no result 

that is entirely free of practical 

difficulties.

It remains to be seen whether, and 

to what extent, the future course 

of water law will be shaped by the 

decision of the Supreme Court.  

Resource management practitioners 

around the country will await the 

outcome of the Court’s deliberations 

with interest.  A further article on 

this topic will follow in due course, 

once the decision has been released.

Note: the author appeared, with 

David Goddard QC, as counsel 

for Ngai Tahu Property before 

the Supreme Court in the Central 

Plains Water litigation and does not 

express a view in this article on the 

likely or appropriate outcome of that 

proceeding.
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natiOnaL POLicy 
statement 

In August 2008 the New Zealand 

Government released a proposed  

National Policy Statement for 

Renewable Electricity Generation 

for public comment. The proposed 

National Policy Statement (NPS) 

seeks to promote renewable energy 

developments but also introduces 

a reversibility clause. The Energy 

Minister, David Parker commented at 

the release of the proposed NPS: 

Obviously, the effects of 

damming a river are far 

greater than erecting wind 

turbines.  Large dams usually 

mean major permanent 

changes to water courses, with 

significant impacts on wildlife 

and ecosystems. (emphasis 

added)

So are the adverse effects of hydro-

electric developments permanent, or 

might they be reversible?

The proposed NPS is going through 

a formal process of public comment 

to a Board of Inquiry, who will 

then make recommendations to the 

Minister for the Environment on the 

proposed policy. Once a final NPS 

is adopted, under sections 67 and 

75 of the Resource Management Act 

(RMA) regional councils and local 

authorities must amend the policies 

and rules in their plans to give effect 

to it. The NPS also becomes a matter 

that a local authority must have 

regard to when considering consent 

applications (s.�04) and when 

considering a Notice of Requirement 

(s.�68 and �7�).

Policy � of the proposed NPS requires 

that: 

  When considering proposals to 

develop new renewable electricity 

generation activities, decision-

makers must have particular regard 

to the relative degree of reversibility 

of the adverse environmental effects 

associated with proposed generation 

technologies.

The concept of reversibility can be seen 

in the context of the intergenerational 

equity considerations in Part 2 of the 

RMA.  Reversibility is expected to 

become more important in resource 

management decisions due to the 

threats posed by irreversible habitat 

loss, extinction and climate change. 

FunctiOnaLLy 
irreversibLe

Section 5.2.�.� of the Section �2 

analysis, which accompanied the 

release of the proposed NPS, makes 

the following statement:

Focusing decision-makers’ 

attention on the relative 

reversibility of effects 

associated with particular 

generation technologies could 

prove prejudicial against those 

technologies with functionally 

irreversible effects, such as 

hydro-generation.(emphasis 

added)

The Section �2 report is only a 

statutory report on the NPS, and 

does not necessarily determine how 

the NPS should be interpreted. 

Nevertheless it provides context to 

the draft policy formulation.  So what 

does functionally irreversible mean? 

The phrase is not commonly used 

and, in the vast majority of usage in 

the literature, it has exactly the same 

meaning as irreversible. 

However a more nuanced usage is 

found in a notice concerned with 

threats to salmon and steelhead trout 

in the Columbia River estuary, issued 

in the January 2008 US Federal 

Register:

Identifying management 

actions that could reduce 

threats to salmon and 

steelhead as they rear in 

or migrate through the 

estuary is an important 

step toward improving 

conditions for salmonids 

during a critical stage in 

their life cycles. However, 

Are hydro-electric 
developments reversible?
Kevin Oldham , Director, SPX Consultants Limited
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actual implementation of 

management actions is 

constrained by a variety of 

factors, such as technical, 

economic, and property rights 

considerations. In fact, in some 

cases it will be impossible to 

realize an action’s full potential 

because its implementation is 

constrained by past societal 

decisions that are functionally 

irreversible. (emphasis added)

This suggests an altogether different 

meaning for functionally irreversible.  

In this usage functionally irreversible 

means reversible but with societal 

consequences which are so onerous 

that reversal is very unlikely to occur.  

As such functionally irreversible is a 

societal construct, not a physical or 

ecological factor. This later usage is 

assumed to be the meaning intended 

in the Section �2 comment. 

cOuLd nZ HydrO 
scHemes be 
FunctiOnaLLy 
irreversibLe?

It is assumed that decommissioning 

of a hydro-electric power scheme in 

New Zealand would be accompanied 

by increased generation from other 

sources, or by reduced demand, at an 

affordable cost. Therefore the social 

benefits of the electricity generated 

can be disregarded for the purpose of 

this analysis. 

A hydro scheme could become 

functionally irreversible if other parties 

become dependent on benefits 

that the hydro scheme brings. For 

instance development downstream 

of a hydro dam may encroach onto 

the former flood plain and may 

be at greater risk of flooding if the 

dam is removed.  Some recreational 

uses of the impoundment would 

also disappear should a dam be 

decommissioned.

However in New Zealand natural 

hazards are generally identified 

and taken into account in planning 

documents, which are reasonably 

well enforced.  The nation is also 

lightly populated, and wealthy by 

international standards. So it is 

difficult to conceive of examples where 

a particular dam in New Zealand 

may have functionally irreversible 

effects due to the dependence of 

downstream communities.  

tyPes OF HydrO 
scHemes 

Hydroelectric schemes can be 

classified into two main categories: 

storage hydro and run-of-river hydro 

schemes. 

Storage hydro schemes are the 

classic major dam, blocking a river 

and forming a large lake behind. 

In contrast a run-of–river project 

typically has only a low weir and 

diverts water into a canal. The canal 

runs at a slight grade along the flanks 

of the river to a point where it can 

be dropped down through turbines 

to generate power. The water then 

returns to the river. 

This distinction between types of 

hydro scheme matters, as run-of-river 

hydroelectric schemes involve less 

flow regulation and less ecosystem 

fragmentation. They also generally 

retain much less sediment than 

storage dams.

adverse eFFects OF 
HydrO scHemes

Significant ecosystem impacts may 

arise when a dam is built because 

of changes to flow regimes, water 

temperature, sediment loads and 

connectivity.   Fragmentation of 

river ecosystems by dams is also a 

significant issue.

Water is also central to Maori cultural 

and personal identity and well-being 

and these values can be adversely 

affected by dams and diversions. 

Cultural matters of concern to Maori 

include:

• the mauri and wairua of 

rivers

• adverse effects on mahinga 

kai 

• protection of wahi tapu and 

other taonga 

• special  s ignif icance of 

particular water bodies 

Sediment is a key issue in the life cycle 

of a storage hydro-electric scheme 

and it dominates adverse effects at 

the end of the project life.   Once the 

storage reservoir fills with sediment 

the operator may choose to remove 

sediment and continue operating. 

However operating costs are much 

higher and wear on turbines and 

penstocks increases sharply due to 

abrasion from the sediment.  Hydro-

electric schemes may continue 

for several decades in this mode, 

but they eventually wear out and 

need substantial reconstruction or 

removal.

If the dam is simply removed, the 

sediment that has accumulated over 

decades will suddenly be released 

back into the river.  Such releases 
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of sediment can cause significant 

downstream ecological  effects 

and changes in the downstream 

river bed levels. This in turn can 

affect downstream flood levels, 

transportation and water supplies.  

remOvaL OF dams in 
tHe us

It is believed that more dams have 

been removed in the United States 

than any other country.  Over 467 

dams had been completely or 

partially removed in the US by the 

year 2000.

A desire to reduce ecosystem 

fragmentation to restore fisheries 

such as salmon, which require 

access to headwaters for spawning, 

has accelerated the removal of 

redundant dams in the US.  Many 

of New Zealand’s native fish species, 

including eels, must also access the 

sea for part of their life cycle. 

Using natural stream processes to 

remove sediment gradually has 

garnered more favour in recent 

years, coupled with processes to 

manage the amount of sediment 

released over the critical first few 

years. For example, at the Stronach 

Dam on the Pine River in Michigan, 

the powerhouse was demolished 

and stoplogs were inserted. One 

�50mmm stoplog was then removed 

each � months until the river was 

back down to its natural level.   

There is a dearth of long term 

studies on reversing the adverse 

effects of dams, in part because 

larger dams have only recently 

begun to be removed.  Observers 

have been surprised by the speed 

of recolonisation of the habitat by 

fish. However it is recognised that 

recovering the ecological health of 

the rivers depends on management 

of the whole watershed, not just 

removing dams.   Some adverse 

effects, such as increased water 

t e m p e r a t u r e s ,  a r e  r e v e r s e d 

immediately once the dam is 

removed, while and others take 

some years to restore.  

Activists have been quick to hail the 

success of dam removals but, in the 

absence of long term studies, the 

scientific literature is more cautious. 

However, in the scientific literature 

on dam removals there appear to 

be few, if any, suggestions that the 

adverse effects caused by dams are 

irreversible in the long run. 

From the US case studies there 

appear to be no apparent technical 

limitations to the removal of dams, 

and the consequent reversal of 

adverse effects. 

cOsts OF dam 
remOvaL

Up until �999 the costs of removing 

hydro-electric dams in the US 

were typically less than �0% of 

the cost of building an equivalent 

hydro-electric scheme of the same 

electricity generation capacity.   This 

is remarkably low. However, the 467 

dams removed represent less than 

0.5% of the total stock of significant 

dams in the US. So it is reasonable 

to expect that these early removals 

represent the “low hanging fruit” 

- where the costs are low and the 

benefits of removal are high. 

 Since �999 the cost of dam 

removals in the US has increased 

significantly, to between 20-40% of 

new construction costs. The dams 

concerned were up to �8m high 

and generally had straightforward 

sediment management issues. 

Dam removals are getting larger: 

the owner of the �8m high Condit 

Dam on the White Salmon River 

in Washington State has agreed to 

remove the dam, and removal of 

taller dams is planned. 

A cause celebre for dam removal 

activists, is removal of the Elwha and 

Glines Canyon storage hydro Dams 

on the Elwha River, in Washington 

State. For comparison, at 65m high, 

the Glines Canyon dam is taller 

than all but one of the Waikato 

hydro dams, but the river flow and 

power produced are much less. The 

dams were built in �9�0 and �926, 

predating the promulgation of the 

Olympic National Park in which 

they are now located.  The US 

National Parks Service is proposing 

to spend a total of $US�08 million 

to purchase and remove both dams 

by 20�2. The Parks Service has 

already begun letting contracts for 

the works. 

The  f i r s t  con t r a c t s  a re  f o r 

improvements to water supplies to 

downstream communities which 

could be adversely affected by high 

sediment loads in the first three 

to five years after dam removal.  

Removing the Elwha dams is 

projected to cost over �00% of the 

estimated cost of building equivalent 

new hydro-electric power plants. 

Most of that removal cost is due 

to downstream mitigation works. 

While the Elwha case is currently 

an outlier in dam removal costs, it 

illustrates that sediment management 
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and mitigation can make removing 

storage hydro-electric projects very 

expensive where the conditions are 

unfavourable. 

A large number of dams have been 

removed in the United States, but 

this has started from a very large 

base in a country with a long history 

of industrialisation. This does not 

mean that all dams will be removed, 

or that no new dams are being 

built in the US, but it does signal 

a rebalancing of the relative weight 

given to electricity generation and 

environmental considerations. The 

average age of dams removed in 

the US is over �00 years, and the 

removal of some dams recognises the 

fact that not all resource decisions 

made a century ago are wise by 

modern standards. Fortunately the 

evidence from the US experience is 

that those decisions can be reversed, 

and the dams can be removed.   

risks 

Most elements of removing hydro-

electric projects have low risk, but 

three items with potentially higher 

risks are hazardous wastes, removal 

of  earth dams, and sediment 

management. These three items 

would most likely require additional 

risk treatment to reduce the risks 

to an acceptable level. Such risk 

treatments could include pre-

removal of hazardous wastes as a 

separate contract before general 

demolition, peer review of dam 

removal proposals, and staged 

removal of dams combined with 

intensive monitoring to enable an 

adaptive management approach to 

sediment removal. 

In summary the risks associated 

with removing hydro-electric power 

projects are manageable to an 

acceptable level of risk.  

bOnds

Another risk with such long-lived 

facilities is that the facility owner 

will no longer be solvent when the 

time comes to remove the facility 

and to restore the site. A mechanism 

to address this risk is to use financial 

instruments such as bonds. 

Section �08A of the Resource 

Management Act allows for bonds to 

be required as a condition of consent 

to cover the cost of any remediation, 

restoration, removal of structures 

and monitoring of long-term effects. 

Bonds have already been applied 

to private landfills in New Zealand 

and information on the use of bonds 

is available in Ministry for the 

Environment guidelines.

The purpose of this discussion 

is not to suggest the widespread 

application of bonds to renewable 

energy projects, but to observe 

that, if intergenerational equity is a 

concern, financial instruments such 

as bonds can be considered.

summary and 
cOncLusiOns

It is concluded that dams are 

not permanent, nor functionally 

irreversible. Neither is it likely that 

adverse effects will be irreversible 

for any new dam consented under 

the RMA.  While reversing the 

adverse effects storage hydro-electric 

projects can present a significant 

cost burden for future generations 

to bear, financial instruments such 

as bonds can be used to address this 

concern. 

It is concluded that the adverse 

effects of hydro-electric electricity 

generation have the same degree 

of reversibility as other renewable 

energy technologies such as onshore 

wind farms: they are completely 

reversible.  Where these renewable 

technologies differ, is in the ease 

of reversibility in terms of cost, 

timeframe and risks. 

While  these technologies  are 

completely reversible, the timeframes 

differ.  With the current wording 

of the NPS Policy �, determining 

the weight to be accorded to the 

temporal nature of reversibility 

could be a matter of considerable 

debate before Councils and the 

Courts.

FurtHer 
inFOrmatiOn

For further information on the 

proposed National Policy Statement 

for Renewable Energy Generation 

please refer to the Ministry for the 

Environment website www.mfe.

govt.nz/rma/central/nps/generation.

html   

This article is drawn from a report 

Reversibility of Renewable Energy 

Developments. The report, which 

also covers several other forms of 

renewable energy generation, is 

available for free download from 

www.spx.co.nz 
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intrOductiOn

The introduction of the Land 

Transport Management Act (“LTMA”) 

in 200� and the amendments in 2008 

have brought about a greater focus on 

integrating transport with land use 

planning. The LTMA has recognised 

the inter-relationship between 

transport and land use and contains a 

number of provisions which mandate 

and encourage this approach. 

The 2008 amendments have also 

introduced s t ronger  l inkages 

between the LTMA and the Resource 

Management Act �99� (“RMA”).  This 

will have implications for resource 

management practitioners.

This article will look at the recent 

amendments to the LTMA, the 

integrated planning approach, and 

the relationship between the LTMA 

and the RMA. In particular, the 

article will consider the potential role 

being suggested for regional policy 

statements (“RPS”) in promoting land 

use and transport integration. 

tHe 2008 
amendments tO tHe 
Ltma

The LTMA governs the way the 

New Zea land l and t ranspor t 

system is developed, managed and 

funded. The purpose of the Act is to 

contribute to the aim of achieving 

an affordable, integrated, safe, 

responsive, and sustainable land 

transport system. 

The Land Transport Management 

Amendment Act became law in 

2008. These amendments have 

involved some significant changes 

including reserving fuel excise 

duty for land transport purposes, 

enabling regions to put in place a 

regional fuel tax scheme, providing 

for a 6 year government policy 

statement (“GPS”) on transport 

funding, changing to a � year 

funding cycle, introducing �-yearly 

regional land transport programmes 

(“RLTP”), increasing the term of 

a regional land transport strategy 

(“RLTS”) to �0 years, and merging 

Land Transport NZ and Transit NZ 

into a single Crown entity - the 

New Zealand Transport Agency 

(“NZTA”). 

THE RELATIONSHIP 
BETWEEN THE RMA 
AND THE LTMA

The 2008 amendments to the 

LTMA have brought about a closer 

alignment between the RMA and 

the LTMA, in the following ways:

• A national land transport 

strategy and the GPS must 

both take into account any 

relevant national policy 

statement (“NPS”) under 

the RMA.

• A RLTS must be consistent 

with any NPS, a RPS and 

regional plans. A RLTS 

must also take into account 

district plans.

• The national land transport 

programme and RLTPs 

must take into account 

any NPS, RPS and regional 

plans.

• The activity approval process 

must take into account any 

NPS and a RPS.

• A RLTS must take into 

a c coun t  t h e  r e l e v an t 

regional council’s function 

under section �0(�)(gb) of 

the RMA.

These amendments provide an 

explicit link between land use 

planning under the RMA (NPS, RPS, 

and regional and district plans) and 

transport planning under the LTMA 

(RLTS and RLTP).

The following diagram illustrates the 

integrating Land use And transport – 
implications of the 2008 Amendments to 
the LtMA

Nichola Lennard, Senior Legal, Planning and Policy Analyst, Ken 
Tremaine Consulting



Resource Management Journal �2

relationships between the key land use 

and transport documents.

Under the 2008 amendments to the 

LTMA, the relationship between the 

documents prepared under the LTMA 

and documents under the RMA has 

been strengthened. The requirement 

for RLTSs to take into account district 

plans is new, as is the linkage between 

the RMA and the activity approval 

process.

There is an expectation that documents 

prepared under the LTMA and the 

RMA will be more closely aligned. 

There are also more references to NPSs 

in the LTMA as a result of the 2008 

amendments. It can be inferred from 

this that there will be NPSs in the future 

that will have relevance in terms of land 

use and transport planning.

The RMA also provides some linkage 

with the LTMA in terms of its 

requirements under sections 6�, 66 

and 74 of the RMA which states that 

RPSs, regional plans and district plans 

shall have regard to any management 

plans and strategies prepared under 

other Acts. These provisions mean that 

a RLTS should be considered when 

councils prepare policy statements and 

plans.

THE MOVE TOWARDS 
INTEGRATION

Central government is moving 

towards more land use and transport 

integration set within a wider integrated 

planning framework. This is being 

undertaken through initiatives such as 

the Integrated Approach to Planning 

project (transport sector agencies and 

the Ministry for the Environment) and 

the Planning Alignment Project (Transit 

NZ and Local Government NZ). 

There are a number of national policy 

approaches, strategies and legislation 

where more land use and transport 

integration is expected. These include:

• The New Zealand Transport 

Strategy 2008

• The GPS on Land Transport 

Funding 

• Transport funding – which is 

increasingly dependent upon 

sustainable land use patterns

• The NZTA’s Planning, 

Programming and Funding 

Manual (councils and the 

NZTA are encouraged to 

follow this manual in order to 

receive funding)

• The Local Government 

(Auckland) Amendment 

Act 2004 – this Act provides 

a very clear statement of 

central government’s land 

use and transport integration 

intentions which includes 

aligning the Auckland RPS 

and various District Plans 

with the Auckland Regional 

Growth Strategy.

It is interesting to note that nearly all of 

these land use and transport integration 

initiatives have come from the transport 

sector.

There are also a number of local 

government initiatives being undertaken 

on land use and transport integration. 

This is occurring through growth 

management strategies, integrated land 

use and transport corridor plans and 

studies, and improved structure plans.

All of the work being undertaken in this 

area points to an increasing desire to 

produce better land use and transport 

outcomes that complement one another. 

It is also becoming increasingly evident 

that land transport funding for large 

projects will not be approved unless 

the project is consistent with a land 

use strategy. Transport activities that 

align with land use plans are now the 
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preferred approach. If there is no land 

use pattern in place, large transport 

projects are increasingly being seen 

as unsustainable and uncoordinated, 

and are therefore unlikely to attract 

funding.

wHy tHis aPPrOacH?

There are a number of reasons why 

we have seen such a strong focus on 

land use and transport integration 

over the last five years. Several factors 

have converged which have put the 

spotlight on integrated planning. These 

factors include increased demands and 

pressure on transport infrastructure 

and the funding available, increasing 

traffic congestion in larger urban areas, 

concerns about urban sprawl, climate 

change and higher fuel prices. 

In short, the key reasons behind taking 

a more coordinated approach to land 

use and transport planning include:

• Optimising the use of 

networks

• Extending the life of existing 

transport projects

• Achieving modal shift from 

cars to more sustainable 

modes

• Managing travel demand

• Achieving better transport 

outcomes

• The increasing cost of transport 

infrastructure, particularly 

roading

• Pressure on the national land 

transport fund

• Greater awareness of the costs 

of growth

• Moves towards long-term 

planning and strategic 

thinking

• Unsustainable land use 

patterns

• An increased focus on urban 

design

• Achieving development 

densities which can support 

public transport, walking and 

cycling

There are a number of international 

trends which have influenced the 

approach taken in New Zealand. 

Such trends include the growth and 

expansion of cities and the resultant 

changing physical landscape, growing 

concerns about our reliance on the 

private car, particularly in the context of 

climate change, and rising infrastructure 

costs.

This long-term planning approach 

is now mandated by the LTMA, 

particularly as a result of the 

2008 amendments. This will have 

implications for land use under the 

RMA.

HOw wiLL integratiOn 
be acHieved?

Most of the policy, strategy and other 

documents in the integrated planning 

area point to a need for both central 

government and local authorities to 

make the best use possible of existing 

documents available under the LTMA, 

the RMA and the Local Government 

Act 2002 (“LGA”). 

Integration will occur at three levels:

• Greater statutory alignment 

(between the RMA, LTMA 

and the LGA)

• Document alignment (for 

example, between RPSs and 

RLTSs)

• Practical coordination of land 

use and transport planning 

(on the ground integration, 

such as growth nodes 

being supported by public 

transport)

tHe strategic 
integratiOn OF 
inFrastructure witH 
Land use

As a result of the Select Committee 

report back on the Land Transport 

Management Amendment Bill, a 

change to the matters that RLTSs must 

take into account was introduced that 

went relatively unnoticed.

This change now requires RLTSs to 

take account of a regional council’s 

function under section �0(�)(gb) of 

the RMA (the strategic integration of 

infrastructure with land use). 

Section �0(�)(gb) was introduced as 

a result of the Resource Management 

Amendment Act 2005. The supporting 

cabinet policy paper on Improving the 

Resource Management Act 1991 (Cab 

Min (04) �0/�0) which led to the 

introduction of the Bill is quite telling 

in terms of what Cabinet was trying to 

achieve.

The cabinet policy paper stated that 

the interpretation of the RMA had 

led to a diminished role for RPSs.  

This was inconsistent with central 

government’s current application of the 

instrument. Regional policy needed to 

be more influential and strategic in its 

direction to address land use conflicts, 

provide increased certainty to promote 
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sustainable urban form, manage 

infrastructure and its integration with 

land use activities and allocate natural 

resources. 

There does not appear to have been 

much written about the changes to 

section �0 of the RMA as a result of 

the 2005 amendments. The addition of 

the strategic integration of infrastructure 

with land use through objectives, policies, 

and methods as a function of regional 

councils could end up being one of 

the more significant amendments to 

the RMA that we have seen. It is likely 

to change the role of many regional 

councils and encourage them to actively 

participate in the land use area. 

The intention behind section 

�0(�)(gb) of the RMA is for regional 

councils to have a defined role in the 

strategic management of land use and 

infrastructure.  The long-term goal is 

to provide regional councils with better 

tools for dealing with growth issues. The 

challenge set by section �0(�)(gb) is to 

achieve strong linkages between future 

development and key infrastructure 

needs in a broad spatial sense.

Infrastructure as defined under the 

RMA includes structures for transport 

on land by cycleways, rail, roads, 

walkways or any other means. This 

provides a broad focus for any transport 

infrastructure considerations under 

section �0 of the RMA. 

a diFFerent rOLe 
FOr regiOnaL POLicy 
statements?

Some may argue that regional councils 

have no role in land use planning, and 

therefore RPSs should not delve into 

this area.

However, it is likely that regional 

councils will increasingly take on 

this role. As discussed earlier section 

�0(�)(gb) of the RMA encourages 

this approach. This is consistent with 

the key function of regional councils 

and the purpose of RPSs to achieve 

integrated management of natural and 

physical resources. The definition of 

natural and physical resources includes 

land and all structures.

A significant driver behind this shift to 

a greater focus on long-term land use 

planning is the transport legislation. In 

particular, RLTSs are now required to 

cover a period of �0 years and include 

a statement of any relevant land use 

considerations (section 77(d)). This is 

very difficult to achieve without having 

a clear view about long-term land use 

patterns for a region.

The LGA also features because all 

councils are required to promote the 

social economic, environmental and 

cultural well-being of their communities 

as well as to put in place long-term 

council community plans (“LTCCPs”), 

which must consider the impact of 

growth on infrastructure.

Regional councils are responsible for 

overseeing and approving RLTSs, RLTPs 

and any proposed regional fuel tax 

scheme. Their responsibilities are now 

much wider than what was originally 

provided for under the RMA and as a 

result of the transport reforms. 

The functions outlined in the RMA, 

the LTMA and the LGA cannot be 

adequately performed without a clear 

land use picture. It is expected that this 

land use pattern will be anchored in a 

RPS and integrated with infrastructure 

provision and funding.

It is also becoming increasingly clear 

that unless regions have a clear direction 

for land use they will find it difficult to 

receive funding for transport projects. 

The NZTA, which has the responsibility 

for transport funding, is beginning 

to require a greater commitment 

from districts and regions to land use 

patterns which are better integrated 

with transport. This commitment is to 

be demonstrated by:

• Anchoring the general land use 

pattern in the RPS

• Including specific transport 

policy in the RPS

• Supporting this at the district 

plan level

• Aligning RLTPs and LTCCPs 

with this approach (ie 

through funding)

For areas with growth management 

challenges this will mean that the role 

of RPSs will broaden. They will no loner 

solely focus on matters like soil, water, 

air, natural hazards and biodiversity. 

This is already happening in Auckland, 

the Bay of Plenty and Canterbury.

The government also appears to be 

looking for one organisation that can 

represent all of the interests of a region. 

Regional councils are a natural focal 

point for this endeavour. Whether 

these councils, particularly in the more 

rural parts of the country, are resourced 

and well supported to take on this role 

is another matter.

imPLicatiOns

There are a number of implications 

for resource management law that 

arise out of the 2008 amendments 
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to the LTMA. In the future, we can 

expect:

• A changing role for regional 

councils who now have more 

transport responsibilities 

and are likely to have a 

greater focus on strategic 

land use.

•  RPSs to contain more 

references to strategic land 

use and infrastructure.

•  Regional councils and 

territorial local authorities 

to develop long-term land 

use plans that are integrated 

with infrastructure and 

funding. These are likely to 

influence RMA documents.

• Central government to take 

a greater interest in growth 

management and urban 

sustainability issues.

There are a number of initiatives 

underway that we need to be 

cognisant of. These include:

• Department of Internal 

Affairs discussion paper on 

Building Sustainable Urban 

Communities

• A proposed NPS on urban 

design 

• Discussions around a NPS 

on integrating land use and 

transport

These all point to a much greater focus 

on urban issues, growth management, 

integration and sustainability. 

cOncLusiOn

The 2008 amendments to the LTMA 

have introduced closer links between 

transport and land use planning. The 

focus is widening and it is no longer 

sufficient to consider resources in 

an isolated manner. It will become 

increasingly important for resource 

management practitioners to be aware 

of legislation like the LTMA and the 

LGA as well as the various documents 

produced under these statutes. 

RMLA conference
1-4 october 2009

wellington

the resource management Law association of new Zealand inc (“rmLa”)  
is pleased to announce that the 2008 conference will take place from 

1 to 4 October,  
at the wellington convention centre,  

111 wakefield street wellington

so, mark these dates in your diary now, and check out  
the rmLa website for future updates (www.rmla.org.nz).
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intrOductiOn

In the recent Upland Landscape 

Protection Society v Central Otago 

District Council  decision (High 

Court, Dunedin, �6 September 

2008 CIV 2008-4�2-�02), the High 

Court adopted a practical approach 

to the issue of public notification 

and restated the legal test regarding 

sufficiency of information prior to 

notification.

T h e  d e c i s i o n  a d d re s s e d  a n 

application for judicial review by 

the plaintiff society (ULPS) against 

decisions of Central Otago and 

Clutha District Councils, and Otago 

Regional Council to publicly notify 

the resource consent applications of 

TrustPower and Meridian Energy for 

the Mahinerangi and Project Hayes 

wind farms respectively.  

In striking out the proceedings, his 

Honour Fogarty J confirmed that 

a consent authority receiving and 

examining an application for resource 

consent is entitled to rely on what 

appear to be professionally prepared 

assessments of environmental effects. 

For there to be a reviewable error 

by a consent authority, information 

accompanying an appl icat ion 

must be patently inadequate, and 

not simply something on which 

reasonable persons might differ in 

opinion. 

backgrOund

Resource consent was granted to 

both TrustPower and Meridian for 

their respective wind farms, and 

ULPS appealed both decisions to the 

Environment Court.  

At the time of the High Court 

hearing, the Environment Court had 

issued an interim decision confirming 

the grant of resource consents for 

TrustPower’s Mahinerangi wind farm 

(subject to conditions relating to 

numbers and siting of turbines). The 

Environment Court hearing on the 

Project Hayes wind farm appeals had 

been adjourned until early 2009, to 

allow the parties to examine an issue 

relating to cumulative effects.

envirOnment 
cOurt decisiOn - 
maHinerangi

One of the main concerns raised 

by ULPS during the Environment 

Court hearing was its contention 

that the visual simulations prepared 

for TrustPower did not adequately 

demonstrate effects other than the 

turbines themselves, such as tracking, 

cut and fill batters, platforms for 

turbines, and lay-down areas. The 

Environment Court heard evidence 

and cross-examination testimony 

on landscape and visual issues.  The 

Court’s interim decision confirmed 

TrustPower’s consent, and on the issue 

of the visual simulations it stated:

“We accept that there are 

circumstances where the 

combination of these effects 

could increase adverse effects 

on visual amenity impact 

beyond those produced by 

views of turbines alone. To 

that extent, we acknowledge 

that the photo simulations 

provided for this Court did not 

show any combined effects. 

... There can be no doubt 

that on reading the AEEs, 

any reasonable person would 

have been aware that there 

was potential for tracking, 

cut and fill batters, and for 

earthworks to have visual 

effects in addition to those of 

the turbines themselves. We 

do not consider it is necessary 

that they be displayed in photo 

simulations and, to date, we 

have seen no evidence to 

establish whether the public 

attribute importance to photo 

simulations in influencing 

their reaction to projects.”

(Upland Landscape Protection 

Society v Clutha District Council 

C85/2008, Judge Smith, 

Environment Court, Dunedin, 

25 July 2008 at [�95] and 

[�96])

Adequacy of information prior to 

notification: A question of degree

Chris Simmons, Senior Associate, ChanceryGreen



Resource Management Journal �7

HigH cOurt 
PrOceedings

ULPS sought orders from the High 

Court setting aside the resource 

consents granted to TrustPower and 

Meridian; ceasing the Environment 

Court appeal hearing against the 

consents in favour of Meridian; 

and requiring the local authorities 

to reconsider the adequacy of 

the  informat ion provided by 

the applicants and re-notify the 

applications.

ULPS al leged that  the visual 

simulations did not truly represent 

the effects on the environment, 

and were inadequate, insufficient 

and misleading. As a result, ULPS 

claimed that the decisions to notify 

the applications were flawed, and 

should be declared invalid and set 

aside.

In response, all five defendants filed 

interlocutory applications seeking 

security for costs and/or strikeout 

of the proceedings. The essential 

questions for the High Court to 

answer were, first, whether or not 

ULPS had raised a reasonable cause 

of action (i.e. was there a reviewable 

error with the applications as 

notified?); and second, was there 

any real prospect of ULPS obtaining 

the remedies sought?

was tHere an 
exercise OF 
discretiOn?

A preliminary issue determined by 

the Court was whether the local 

authorities had in fact exercised 

a statutory power of discretion in 

notifying the applications. It was 

argued by counsel for the defendants 

that because the applicants had 

requested that the applications be 

publicly notified under s94C, the 

local authorities had no discretion 

whether or not to notify.

The Court agreed that, on its 

face, s94C appeared to impose an 

absolute obligation on a consent 

authority to notify an application 

once  the  reques t  was  made.  

However, the Court considered that 

s94C had to be read in context with 

the scheme of the Act. The Court 

found that it was never Parliament’s 

intention that a consent authority 

would notify a wholly inadequate 

application simply because of 

a request under s94C. To do so 

would, in the Court’s view, make a 

nonsense of informed participation 

by submitters. The Court instead 

inferred that Parliament plainly 

intended decisions made under 

ss9�-94C to be reviewable.

was tHere a 
reviewabLe errOr? 

ULPS argued that the depiction of 

the visual effects of the proposed 

wind farms contained in the 

applications was misleading, and 

so was not an adequate assessment 

of the environmental effects of the 

proposal on the landscape.

To  a s c e r t a i n  w h a t  l e v e l  o f 

information is required to make 

a notification decision, the Court 

looked first at s88(�) RMA, which 

allows a local authority, within 

5 working days of receiving an 

application, to deem it incomplete 

and return it to the applicant if it 

does not include an “adequate 

as sessment  o f  env i ronmenta l 

effects”. The Court considered this 

requirement in some detail. It noted 

that a local authority receiving 

and examining applications for 

resource consent is not expected 

to conduct a hearing. Instead the 

Court recognised that a judgment 

as to adequacy is required to be 

made in a practical fashion. The 

Court recognised that in some cases 

whether or not an AEE is adequate 

can be a reasonably sophisticated 

judgment and, for that reason, local 

authorities employ qualified staff 

and are entitled to rely on what 

appear to be professionally prepared 

AEEs. The Court further recognised 

that ‘adequacy’ poses a question 

of degree, on which there is room 

for reasonable persons to differ. 

It determined that the fact that 

reasonable persons may differ does 

not and cannot mean that the local 

authority has fallen into reviewable 

error.

Turning to the issue of adequacy 

of information and the use of s92 

requests prior to notification, the 

Court cited the earlier Wakatu 

decision, where Mackenzie J set 

out what his Honour considered 

was the legal test for sufficiency of 

information:

“What was relevant here 

was whether the application 

c o n t a i n e d  s u f f i c i e n t 

information to enable 

recipients of the notice to 

assess their own position in 

relation to the application 

and to decide whether or 

not they wished to make 

submissions... What will 

be relevant for potential 

submitters is whether the 



Resource Management Journal �8

information is sufficient to 

enable them to ascertain the 

effect of the application on 

them... It is not whether the 

information is sufficient to 

enable the consent authority 

to determine the effect on 

the environment.”

(Wakatu Incorporation v 

Tasman District Council 

[2008] NZRMA �87 at [�2])

Fogarty J agreed with the position 

as expressed by Mackenzie J, with 

one important qualification. His 

Honour noted that a submitter may 

be interested in an application and 

be concerned about the effects on 

the environment whether or not 

that submitter is personally affected 

by the application. Therefore, 

before an application is notified, 

the consent authority must be 

satisfied that it contains sufficient 

information to enable recipients of 

the notice to assess not only their 

own position, but also the effects on 

the environment “to the extent that 

they take a more general interest in 

that”.

Fogarty J noted that in order to 

succeed, an application for review 

has to show, at the least, that the 

local authority was unreasonable. 

On this point he found the ULPS 

arguments fell short. His Honour 

pointed out that, on the face of it, 

the local authorities were presented 

with sophisticated visual depictions 

prepared and supported by expert 

landscape architects. Because the 

alleged sources of error involved a 

detailed and sophisticated challenge 

to professional work undertaken by 

experts, they at the very best invited 

a different decision on a question 

of degree.  There was no readily 

apparent deficiency.

The Court noted that anyone taking 

an interest in the applications 

(including potential submitters) 

wou ld  be  ab l e  t o  re ad  the 

supporting information contained 

in the applications, or infer from the 

visual simulations that there would 

be numerous other infrastructural 

works involved. While the Court 

acknowledged there was room 

for reasonable disagreement as to 

whether these should have been 

depicted in the visual simulations, 

such disagreement could not be a 

reviewable error.

nO reasOnabLe 
PrOsPect OF reLieF

Fogarty J found it “inconceivable” 

that the High Court would intervene 

and set the whole process back 

several years, to start over. This 

position was based on a number of 

factors:

• The  subs tant ia l  de lay 

by ULPS in f i l ing the 

application for judicial 

review: it was not filed 

until both applications for 

resource consent had been 

granted.

• This delay (exacerbated by 

the lengthy Environment 

Court hearings) would 

result in prejudice to the 

other parties, and to the 

large number of submitters 

on both  appl ica t ions , 

should the relief sought be 

granted.

• It is a long established 

principle of judicial review 

that the Courts do not 

encourage review where 

there are hearing processes 

that can examine the merits 

of any defect and address 

them.  

• The public interest factor 

i n  h a v i n g  e l e c t r i c i t y 

genera t ion  compan ie s 

i n c r e a s e  g e n e r a t i o n 

capacity.

The Court’s decision was therefore 

that the proceedings should be 

struck out, with the defendants 

entitled to costs.

cOmmentary

The legal test expressed by Fogarty 

J echoes comments made by the 

former Planning Tribunal in the 

much earlier decision AFFCO NZ 

Ltd v Far North District Council 

[�994] NZRMA 224. On the issue 

of adequacy of information, the 

Tribunal said: 

“In summary, good resource 

management practice requires 

that sufficient particulars are 

given with an application to 

enable those who might wish 

to make submissions on it to 

be able to assess the effects 

on the environment and on 

their own interests of the 

proposed activity”.

The AFFCO decision concerned an 

application for consents relating 

to an abattoir facility. The Tribunal 

was critical of the applicant’s failure 

to provide full plans and other 

details at the time of making the 

application. There were particular 

criticisms that the applicant failed 

to specify design, size and location 
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of the wastewater treatment system 

(the applicant contended those 

details were unnecessary as they 

were covered by other legislation 

and would be submitted to MAF 

for approval). The Tribunal was 

also critical of local authorities for 

not refraining from notifying and 

assessing applications, let alone 

hearing or considering them, until 

al l  necessary information was 

provided.

The issue of adequacy of information 

was also addressed by the Environment 

Court in Mahuta v Waikato Regional 

Council (A09�/98), where the Court 

recognised the inherent tension 

between an applicant’s wish to avoid 

the cost of detailed design (at least 

until it knows resource consent will 

be granted) against the requirement 

of opponents to have sufficient 

information to assess adverse effects 

on the environment. In that decision, 

the Court noted that, while “adequate 

information for potential submitters 

is therefore integral to the functioning 

of the Act”, the requirements of an 

AEE “must be kept in proportion to 

the potential effects of the proposal”.

Were an application similar to 

AFFCO filed today, it is not credible 

that a matter as integral as wastewater 

treatment from an abattoir would be 

left unspecified. That sort of basic 

detail would surely fall within the 

level of information required by s88, 

or would at the very least be subject 

to a request for further information 

pursuant to s92. More importantly 

it is, in the writer’s opinion, easily 

distinguishable from the alleged 

shortcomings in the Meridian and 

TrustPower applications criticised by 

ULPS. Those applications contained 

numerous volumes of expert reports, 

data, tables, and visual simulations. 

The alleged sources of error included 

issues as specific as camera focal 

length and the amount of overlap 

between ‘stitched’ panorama images.  

These micro-level issues influenced 

Fogarty J’s finding in the Upland 

Landscape decision that, at best, 

they invited a different decision on a 

question of degree.  

While the RMA is largely silent 

as to what level of information is 

required (beyond s88 and the Fourth 

Schedule), we do have a body of case 

law as to the level of information 

that is appropriate for notification 

purposes.  Pr ior  to the 200� 

amendments to the RMA, the issue 

of adequacy of public information 

was largely settled, as expressed in 

Geotherm Group Ltd v Waikato Regional 

Council [2004] NZRMA � and Gulf 

District Plan Association Inc v Auckland 

City Council (A�0�/200�).

Forgarty J’s expansion of the legal test 

for sufficiency of information prior to 

notification represents an important 

addition to the test as expressed in 

Wakatu. It reflects a more pragmatic 

approach to public notification, as it 

is somewhat artificial to attempt to 

separate a potential submitter’s ability 

to assess the effect of an application 

on that submitter, as compared to the 

effect on the environment generally.  

In any event, so far as the potential for 

submissions is concerned, the effects 

on the environment are seldom if 

ever a purely objective matter, being 

influenced by the views and values of 

the individual.

A practical effect of the Upland 

Landscape decision is that we may 

see consent authorities separately and 

specifically record that applications 

for resource consent contain an AEE 

sufficient to meet this revised test. 

This might be at the time of receiving 

applications and exercising their 

discretion under s88(�) (although 

this is unlikely given the short time 

frame provided by that section), or 

prior to notification.  

Another possible consequence is 

that we may see local authorities 

using s92 to request still further 

information from applicants, in 

an attempt to avoid being dragged 

into legal challenges concerning 

adequacy of information. The writer 

is already aware of instances where 

local authorities are requesting 

information from applicants that, 

even on a conservative review, appears 

unnecessary, particularly prior to 

notification.  This “information 

overload” increases time and cost 

delays to applicants and may in 

future lead to more appeals to the 

Environment Court pursuant to 

s92A(4).
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Following on from the article 

in the most recent Journal 

with regard to matters mainly 

maritime (fishing, aquaculture in 

particular), the following recent 

developments may be of interest 

(again with thanks to various 

sources as noted).  Note also the 

accompanying article in this issue 

on the forthcoming regime for 

environmental consents for New 

Zealand’s Exclusive Economic Zone 

(by Daniel Brown, Ministry for the 

Environment).

Fisheries act – setting total 

allowable catch:

[The Bite, October 2008]

Government has now passed 

amendments to the Act 

in response to the Court’s 

decisions re setting TACs 

–  coming into force on 28th 

September, the amendments 

allow the Minister greater 

flexibility in mechanisms used 

to set TACs, given that the 

level of information to produce 

these estimates, as deemed 

required by the Court, is not 

currently available for many 

of NZ’s fisheries, and in the 

words of the Ministry “…. may 

often be unreasonably difficult 

and expensive to obtain.”

aquaculture act amendments:

[Minister Trevor Mallard media release, 

24 September]

The  Aquacu l ture  Leg i s l a t ion 

Amendment Bill (divided into the 

Aquaculture Reform (Repeals and 

Transitional Provisions) Amendment 

Bill, Fisheries Amendment Bill, Maori 

Commercial Aquaculture Claims 

Settlement Amendment Bill, and 

Resource Management Amendment 

Bi l l )  was recent ly passed by 

Parliament.  As noted in the previous 

issue of RMLA Journal, clarifies the 

policy intent of the aquaculture 

reforms by ensuring that applications 

for the occupation of the coastal 

marine area for aquaculture activities 

cannot be made unless they relate 

to aquaculture management areas in 

operative regional coastal plans. 

The issues with existing legislation 

arose from a May 2006 decision of 

the Environment Court, in the case of 

SMW Consortium Limited v Tasman 

District Council.

Still to come is the passage through 

Parliament of the Aquaculture 

Legislation Amendment Bill (No 

2 (refer previous issue of RMLA 

Journal), although this received 

its First Reading before Parliament 

rose, and was referred to the Primary 

Production Select Committee.

aquaculture and iwi

[Minister Jim Anderton media release, 6 

October]

Iwi Maori and the Crown have reached 

an early agreement over resolution of 

‘pre-commencement’ (�992-2004) 

aquaculture interests in the South 

Island and the Coromandel.

The Agreement in Principle is for 

a one-off cash payment of $97 

million in full and final settlement 

of the current Crown obligations for 

“pre-commencement space”, that is 

aquaculture space that was approved 

between 2� September �992 and �� 

December 2004 under the previous 

marine farming regime.  The Act had 

obliged the Crown to provide iwi, 

before 20�4, with the equivalent of 

20% of existing aquaculture space 

(called “pre-commencement space”) 

created between 2� September 

�992 and �� December 2004. That 

equivalent could take the form 

of a percentage of newly-created 

aquaculture space, marine farming 

permits purchased by the Crown 

for the purpose, or the financial 

equivalent value. With the first two 

options looking unlikely, iwi faced 

the prospect of waiting until 20�4 to 

receive the financial equivalent. 

The Act also provided iwi with 20% 

of all new aquaculture space created 

from � January 2005. New space will 

continue to be dealt with under the 

Act as it arises. 

More salty tails – oops, tales
Dr Mike Patrick & Justine Inns, OceanLaw
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This Agreement in Principle covers 

the vast majority of New Zealand’s 

aquaculture development areas 

including the Marlborough Sounds, 

Tasman Bay, and Hauraki Gulf along 

with the rest of the South Island.  

The Agreement was reached by 

Government and leaders representing 

the iwi of Hauraki, Ngati Apa ki Te 

Ra To, Ngati Koata, Ngati Kuia, Ngati 

Rarua, Ngai Tahu, Ngati Tama, Ngati 

Toa, Rangitane and Te Ati Awa (Te 

Tau Ihu). 

Minister Anderton noted 

that “….. settling claims for 

commercial aquaculture space 

would give the aquaculture 

industry certainty.  With 

no new aquaculture space 

currently being developed, 

iwi would have had to wait 

another five years to receive 

the financial equivalent. In 

effect, this Agreement brings 

delivery of that forward by 

five years.”

To quote Harry Mikaere 

(Hauraki Maori Trust Board), 

“……the agreement was fair 

and reasonable, being based 

on industry realities.  The 

key baseline in reaching the 

agreement has been ‘What 

would it take to buy space 

in the market?”  The deal 

will withstand scrutiny. 

The valuation methodology 

provided a rigorous process 

with solid data, a consistent 

approach to good economic 

theory and an enduring 

valuation methodology. The 

fact that it is grounded in the 

realities of the aquaculture 

industry we owe in large part 

to the support and assistance 

of Te Ohu Kaimoana (Trustee 

of the Maori Commercial 

Aquaculture Trust) and 

industry leaders.” 

With the signing of the Agreement in 

Principal parties will now work toward 

a Deed that will allow for legislation to 

be introduced to Parliament next year. 

 

marine mammal reserves

The recent establishment of marine 

mammal reserves to ensure the 

continued survival of the endangered 

Hector’s and Maui’s dolphins has 

taken two parallel (and sometimes 

controversial) paths – one involving 

Notices made under the Marine 

Mammals Protection Act aimed at 

the offshore petroleum exploration 

and seabed mining industries; the 

other involving rules made under the 

Fisheries Act which will restrict certain 

types of fishing activities:  

 

mmPa notices:

[Minister Steve Chadwick media release, 

25 September; & PEPANZ]

Marine mammal reserves have 

recently (25 September) been 

Gazetted for four areas of dolphin 

habitat, namely:

• The west coast of the North 

Island from near Oakura in 

Taranaki to Maunganui Bluff 

north of Kaipara Harbour;

• Clifford and Cloudy Bays in 

Marlborough;

• Porpoise Bay/Fortrose in the 

Catlins;  and

• Te  Wa e w a e  B a y  i n 

Southland.

Changes were also to be made to 

the boundaries of the existing Banks 

Peninsula sanctuary.  

The Gazette Notices emplace a 

stricter set of mandatory rules for 

the undertaking of seismic data 

acquisition by the offshore oil 

exploration industry (out to the 

limits of the Territorial Sea) compared 

with the current voluntary industry-

Government agreed Code of Practice; 

and prohibit all seabed minerals 

mining other than “minimal impact 

activity” (as defined within the Crown 

Minerals Act) from the baseline of the 

Territorial Sea out various distances 

from the shore.

A major area of concern would appear 

to be the reserve along the west coast 

of the North Island, currently part 

of New Zealand’s only petroleum 

production area, an area abounding 

with petroleum exploration activity, 

and where several large  areas of the 

reserve closed to minerals mining are 

in fact under minerals prospecting 

permits (issued pursuant to the 

Crown Minerals Act) Both industries 

are working through just what 

issues arise from the Gazettal of 

these new reserves.  

 

Fisheries act restrictions:

[Minister Jim Anderton media release, 

30 September; MFish web site;  & 

SeaFIC]

New fishing rules to protect these 

dolphins also came into force for 

recreational and commercial fishers 

on Wednesday � October 2008. 

The new rules are a variety of regional 

prohibitions and other restrictions on 
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set netting, trawling and drift netting 

in coastal waters. They apply on the: 

• North Island west coast—

from Maunganui Bluff 

north of Kaipara Harbour to 

Pariokariwa Point north of 

New Plymouth 

• South Island east coast—

from Cape Jackson in the 

Marlborough Sounds to 

Slope Point in the Catlins 

• South Island south coast—

from Slope Point in the 

Catlins to Sand Hill Point 

east of Fiordland 

• S o u t h  I s l a n d  w e s t 

coast—from Farewell Spit 

Lighthouse in the north 

to Awarua Point north of 

Fiordland. 

Set netting will now be banned 

around much of the South Island’s 

coast, with new trawling restrictions 

close to shore on the east and south 

coasts. On the upper North Island’s 

west coast existing set net bans will 

be extended, and there will be new 

trawling and drift netting bans.

However a consortium of commercial 

fishing interests has obtained interim 

relief orders from the High Court 

forestalling the coming into force 

of selected elements of these new 

restrictions, pending a judicial review 

of the Minister’s decision to emplace 

the new restrictions on commercial 

fishing (but the restrictions on 

recreational fishing are not affected, 

and have come into force) – the Court 

has ordered that the  proposed bans 

be temporarily lifted for some areas 

of the west coast of the North Island, 

the Marlborough Sounds and at Te 

Waewae Bay in Southland.  Watch 

this space!  

 

and another appeal re kahawai 

allocation……..

[refer Justine Inns article in RMLA 

Journal August 2007]

The Supreme Court has granted 

representatives of recreational fishers 

leave to appeal aspects of the Court 

of Appeal’s June 2008 decision on 

the setting of the total allowable 

commercial catch for kahawai by 

the Minister of Fisheries in 2004 

and 2005.  The hearing probably 

won’t occur until next year some 

time.  Application for leave to appeal 

was opposed by the Crown and the 

commercial fishers.  

 

and how’s your biosecurity then?

[PEPANZ &  Biosecurity NZ]

The offshore petroleum industry is 

currently working with representatives 

of relevant Government Departments 

to draw up voluntary Guidelines 

for the protection of New Zealand’s 

marine biosecurity from risks 

associated with biofouling on overseas 

vessels, drilling rigs and other 

maritime craft and structures used by 

the industry.  Inter alia it addresses 

the matter of  vessels de-fouling in 

New Zealand waters, something of 

significant interest following the 

recent incident involving the South 

African brown mussel discovered in 

Tasman Bay after an offshore rig was 

de-fouled there.Anyone interested 

in the details should contact the 

Petroleum Exploration & Production 

Association of NZ at email pepanz@

xtra.co.nz (Executive Officer John 

Pfahlert).

Associated with this is the recent 

announcement by Biosecurity NZ that 

Government has decided to accede 

to the International Convention for 

the Control and Management of 

Ships’ Ballast Water and Sediments 

2004 – this will emplace far stricter 

controls on the discharge of ballast 

water and associated sediments into 

New Zealand waters than the current 

Import Health Standard and regime, 

including a requirement for all new 

ships, and eventually all ships, to 

operate ship-board treatment systems 

to disinfect ballast water taken up 

in foreign ports.  Of course, a new 

levy system will also be established 

to pay for the administration of the 

Convention’s requirements, and any 

enforcement activity!  The Convention 

will be administered by Maritime 

NZ via amendments to the Maritime 

Transport Act �994. Anyone interested 

in details should email Allan.

Bauckham@maf.govt.nz   

 

meanwhile, back ashore…

[announced by Minister Steve Chadwick 

on 9 October; & Crown Minerals Group 

MED]

All national parks will now be 

protected from mining.

“The Labour-led government 

is updating the law to extend 

protection to Kahurangi and 

Rakiura national parks, as well 

as several additions to other 

national parks, 24 marine 

reserves, two wilderness areas 

and three reserves,” Steve 

Chadwick said.

“While the primary reason for these 

changes is to protect our unique 

natural heritage, this update will also 

provide local communities and the 
Continued on  page 27 > 
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intrOductiOn

This article discusses proposed 

new legislation for managing 

the environmental effects of 

activities in New Zealand’s Exclusive 

Economic Zone (EEZ). 

New Zealand’s EEZ is the area from 

�2 to 200 nautical miles offshore. It 

includes the water, the seafloor, and 

the “subsoil” below.  Our EEZ is one 

of the largest in the world, covering 

approximately 4.� million square 

kilometres. 

New Zealand’s EEZ has a wide range 

of biodiversity and habitats, such 

as iconic species like whales and 

dolphins, or seafloor hydrothermal 

habitats where ecosystems draw their 

energy from superheated water.

The EEZ is frontier territory for 

a range of new activities. Seabed 

mining is in a take-off phase, 

with the Ministry of Economic 

Development currently considering 

the first application for an EEZ 

mining license. Potential future 

activities include deepwater 

aquaculture, methane hydrate 

extraction, offshore energy 

generation, and carbon capture. 

international agreements and 

new Zealand legislation

The United Nations Convention of the 

Law of the Sea (UNCLOS) gives New 

Zealand a range of “sovereign rights” 

in the EEZ. These include rights for 

exploring, exploiting, conserving 

and managing natural resources. 

New Zealand also has a duty to 

protect and preserve the marine 

environment of the EEZ. The United 

Nations also recently confirmed New 

Zealand’s claim to the boundaries of 

our extended continental shelf, over 

which we have rights to resources of 

the seabed and subsoil.

New Zealand’s rights in the EEZ are 

less than those for our land territory 

or territorial sea (out to �2 nautical 

miles offshore). Sovereign rights must 

be exercised compatibly with the 

rights and freedoms of other states.

Many of the laws on land or in the 

territorial sea do not apply in the 

EEZ. Legislation covers the main 

current uses of the EEZ, such as 

fishing and transport, and implements 

international agreements, for example 

International Maritime Organisation 

rules on pollution and maritime 

safety. There is no comprehensive 

planning and effects management 

regime equivalent to the Resource 

Management Act �99� (RMA), or 

any dedicated marine protection tool 

equivalent to the Marine Reserves 

Act �97�. This means that the effects 

of some activities are only partially 

regulated, for example:

•	 the Maritime Transport 

Act �994 covers oil spills 

and  some  d i s cha rge s 

from offshore petroleum 

platforms, but there is no 

ability to examine the ‘set-

up’ environmental impacts 

of a platform; 

•	 seabed mining activities are 

covered by the Continental 

Shelf Act �964, which gives 

no guidance on how to deal 

with environmental issues.

Some new types of activity, such as 

carbon capture, or energy generation, 

would be  a lmost  complete ly 

unregulated under existing laws.

There is a risk to the environment 

if there is no process to assess and 

address the effects of activities in the 

EEZ.  Current legislation also does 

not promote investment certainty, 

with little clarity about the process 

for approving activities, or for the legal 

rights that may be granted.

Managing the environmental 
effects of activities in new 
Zealand’s eeZ
Daniel Brown, Senior Adviser, Ministry for the Environment
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Problems with EEZ management are not 

yet urgent, but it is prudent to act now 

so we can achieve good environmental 

and economic outcomes with the future 

management of EEZ resources. 

History of policy development 

In June 2008 Cabinet approved 

legislation to fill the gaps in EEZ 

regulation, aiming for introduction 

before the Election.  Good progress had 

been made on a Bill, but with the heavy 

workload of Parliamentary Counsel 

Office it was not possible to finish 

drafting in this session of Parliament.  

Completion of the Bill remains a 

high priority on the Ministry’s work 

programme.

Overview OF PrOPOsed 
LegisLatiOn

Filling the gaps

The proposed legislation fills gaps in 

the current regulatory system (Fig �). 

There will not be substantial changes to 

existing laws, such as the fisheries and 

maritime transport legislation. New 

controls are proposed to fill gaps in 

environmental effects management and 

to deal with conflict between activities. 

Purpose

The proposed legislation would provide 

for the use of EEZ resources, regulate 

the effects of these uses to protect the 

environment, and ensure that uses are 

environmentally sustainable. 

With finite resources such as seabed 

minerals, ‘sustainable’ management 

will be different to that of a renewable 

resource such as fisheries. Assessment 

of sustainability will consider the local 

environmental impacts of activities, 

and the broader implications of these 

local impacts for EEZ ecosystems. For 

example, when assessing the effects of 

seabed mining on a seamount, there 

would be consideration of any flow-on 

effects to wider ecosystems, or how rare 

or unique the seamount habitat is in 

the context of New Zealand’s EEZ.

scope

The proposed legislation would 

be an enabling Act - it will set up 

the general framework for the EEZ 

regulatory system, with the detailed 

environmental rules and standards set 

out in a subsequent policy statement, 

EEZ regulations and EEZ consents. 

Policy statement

A policy statement will identify 

environmental objectives and bottom 

lines for the legislation, and identify 

areas or activities that require special 

rules or standards. The pol icy 

statement will also aim to integrate 

management across other marine 

laws, for example by identifying 

areas under pressure through the 

cumulative effects of different 

activities.  

Figure 1: scope of eeZ legislation
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Figure 2: summary of proposed eeZ legislation
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different categories of activity

Regulations created under the 

legislation would define thresholds 

for three different categories of 

activity: permitted, discretionary 

and prohibited:

• permitted activities will not 

require an EEZ consent, 

but would need to comply 

with relevant standards in 

the regulations;

• discretionary activities will 

require an EEZ consent; 

and 

• prohibited activities will not 

be allowed in the EEZ.

information and precaution 

There is limited information about 

the EEZ environment, and the 

effects of new types of activity. The 

decision-making framework for the 

legislation will acknowledge these 

uncertainties through information 

principles about precaution and 

adaptive management.

A precautionary approach means 

that decision-makers should be more 

cautious, and favour environmental 

protection, where information is 

uncertain, unreliable, inadequate 

or unavailable. This approach also 

means that decision-makers should 

not delay in taking measures to 

protect the environment when faced 

with deficient information.

With so little known about the 

EEZ environment and the effects 

of new activities, there is a risk a 

precautionary approach could mean 

no new activities are ever able to 

proceed. The legislation will address 

this uncertainty by combining the 

precautionary approach with an 

adaptive management approach. 

Adaptive management is a tool 

developed to deal with uncertainty. 

It involves ‘learning by doing’ – 

applying provisional and reversible 

dec i s ions ,  s t r i c t  moni tor ing , 

reviewing of results, and making 

management changes to reflect the 

observed effects of an activity.  

Adaptive management could be 

implemented, for example, through 

EEZ consent conditions that allow 

the activity to be scaled up or down 

(and even cancelled) depending on 

the effects observed, or through 

staged work programmes that 

allow progressively higher levels of 

impact.

interaction with the resource 

management act 1991

The proposed legislation would not 

apply in the territorial sea, and so 

will not directly affect the RMA or 

the functions of regional councils. 

There wil l  need to be strong 

coordination with regional councils 

for activities that span (or run 

close to) the RMA boundary. The 

legislation will require consultation 

with local authorities when drafting 

policy statements and regulations, 

and when considering relevant EEZ 

consent applications.

governance

It is currently proposed that the 

Minister for the Environment will be 

responsible for the legislation, and 

will be the decision maker on EEZ 

consent applications. The Ministry 

for the Environment will be the 

administering agency, responsible 

for providing policy advice on the 

legislation, and for developing 

regulations and a policy statement 

for the Minister’s approval. 

A new unit will be created in 

government, headed by an “EEZ 

Commissioner”. The Commissioner 

will be a statutory officer, with 

functions defined in the legislation. 

The Commissioner wil l  make 

recommendations to the Minister 

on EEZ consent applications, and 

will also be responsible for the 

operational administration of the 

legislation, including information 

management ,  monitor ing and 

enforcement functions.

The Environment Court will have 

jurisdiction to hear appeals against 

decisions on EEZ consents, and 

appeals on enforcement decisions.

case study: seabed mining

This case study illustrates how the 

proposed legislation could apply to 

a seabed mining operation. 

exploration and prospecting 

Seabed mining operations typically 

start with exploration and low-

level prospecting to identify and 

sample the minerals resource. These 

activities are likely to have a large 

spatial scale and relatively minor 

environmental effects compared 

to extractive mining. Resource 

al locat ion of  (non-petroleum) 

EEZ minerals is governed by the 

Continental Shelf Act. A license 

under this Act is required for 

minerals prospecting.

The Continental Shelf Act has no 

specific environmental provisions, 

but the Minister of Energy has wide 
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discretion under the Act to place 

conditions, including environmental 

conditions, on any license issued. 

Once the EEZ legislation comes 

into force, the allocation of the 

minerals resource will remain under 

the Continental Shelf Act, and 

the EEZ legislation will deal with 

environmental effects. This is a dual 

permitting system similar to on land 

and in the territorial sea, where 

approval under both the Crown 

Minerals Act and RMA are required 

for minerals activities.

The specific controls on minerals 

prospecting will be set out in EEZ 

regulations.  These regulations 

will have thresholds for when the 

activity needs an EEZ consent, and 

what standards apply to ‘permitted’ 

activities not requiring a consent. 

If the prospecting does not require 

an EEZ consent, standards could 

include:

•	 r u l e s  o n  m a x i m u m 

environmental disturbance, 

e.g. the amount of material 

that may be taken, the 

maximum size of sediment 

plumes;

•	 monitoring and reporting 

requirements;

•	 r e q u i r e m e n t  f o r 

a n  e n v i r o n m e n t a l 

management plan;

•	 obse r ve r  cove r age  o f 

activities; or

•	 independent  aud i t  o f 

operations.

mining

A Continental Shelf Act mining 

license would be required for 

mining operations.  The greater 

environmental effects of commercial 

mining make it more likely that an 

EEZ consent would be required. The 

EEZ consent process would require 

the operator to produce an impact 

assessment statement which looks 

at both environmental impacts and 

the effects of the activity on other 

EEZ activities.

The consent application will be 

publicly notified and there will 

be the opportunity for public 

submissions and a hearing. The 

EEZ Commissioner will run the 

consent process, commission any 

external advice required to consider 

the application, and may appoint 

a hearings panel to consider the 

application. A Maori Advisory Panel 

will have the opportunity to make 

recommendations on any relevant 

issues.

The Minister for the Environment 

will then make a decision on the 

consent by applying the purpose 

and principles of the Act. An EEZ 

consent, if granted, may include a 

wide range of conditions, such as 

those listed above for standards in 

EEZ regulations. 

The applicant or submitters on an 

EEZ consent will have appeal rights 

to the Environment Court on the 

EEZ consent decision. 

next steps

Please contact the author at daniel.

brown@mfe.govt.nz if you would 

like further information or updates 

on these proposals.

minerals industry with certainty 

that mining activities cannot take 

place in these areas.”

The list of public conservation areas 

for which mining access is restricted 

is contained in Schedule 4 of the 

Crown Minerals Act �99�, which 

was added to the Act in �997.  

Schedule 4 currently only applies 

to public conservation areas that 

existed in �99�, but can be added 

to by the joint recommendation 

of the Ministers of Energy and 

Conservation.  Schedule 4 covers 

all minerals including petroleum.  

It is essentially about preventing 

the Minister of Conservation from 

entering into an access arrangement 

for other than minimum impact 

activities as described in s6� of the 

Act.  However an access arrangement 

is not required where there are no 

surface impacts.Schedule 4 covers 

all minerals including petroleum.  

It is essentially about preventing 

the Minister of Conservation from 

entering into an access arrangement 

for other than minimum impact 

act ivit ies as described in s6� 

of the Act.  However an access 

arrangement is not required where 

there are no surface impacts.

< Continued from  page 22



Resource Management Journal 28

Restricted discretionary Activities
Richard Brabant, Barrister, Auckland

The judgement in Auckland 

City Council v John Woolley 

Tr u s t  and  S  J  Chr i s tmas 

�4 ELRNZ 6� has been the subject 

of two articles in the August edition 

of the Resource Management Journal.  

Both articles suggest complexities 

and complications arise from the 

judgement.   Mr Garbett even suggests 

that Parliament may need to revisit 

the legislation relating to restricted 

discretionary activities.

The judgement of Randerson J, a 

vastly experienced practitioner in 

this field before his appointment to 

the High Court bench, upheld the 

approach taken in two decisions 

of the Environment Court which 

concluded that when considering an 

application for restricted discretionary 

consent Part 2 considerations 

could properly support the grant of 

consent.  The Environment Court’s 

view was that s�04 is an umbrella 

provision applying when assessing 

all applications including those for 

a restricted discretionary consent 

(Stevenson v Auckland City Council D 

No. A�68/05 and John Woolley Trust v 

Auckland City Council D No. 49/07.

The Council did not appeal the 

decision in Stevenson, but took one 

point of law to the High Court on 

appeal from the second decision.  The 

question was:

“Whether Part 2 of the RMA 

applies to a resource consent for 

a restricted discretionary activity 

under Part 6”.

In paragraph 4 of his judgement 

Randerson J identified what required 

determination.  He identified the 

relevant statutory decisions of the Act 

as:

(a) Section 77B(�), which 

d e f i n e s  a  r e s t r i c t e d 

discretionary activity;

(b) Section �04, which applies 

genera l ly  to  resource 

consent applications; and

(c) Sec t ion  �04C,  which 

i m p o s e s  “ P a r t i c u l a r 

restrictions for restricted 

discretionary activities”.

In paragraph 5 he identified the 

argument on appeal by the Council.  

It was that s�04C amounts to a 

code relating to the grant or refusal 

of resource consents for restricted 

discretionary activities, and that the 

wider provisions of s�04 do not apply 

to applications of this type.  The 

Council maintained the Environment 

Court was wrong to hold that 

by virtue of s�04, the provisions 

of Part 2 apply.  By contrast the 

Environment Court considered that, 

by virtue of the application of Part 2, 

it was entitled to take into account 

the health and well-being of the 

occupants of the property and that 

those considerations outweighed the 

provisions of the Council’s District 

Plan designed to protect certain trees 

from removal.

At the commencement of Mr Garbett’s 

article providing “commentary and 

analysis on the legal effect, implications, 

and potential consequences” of the High 

Court decision, he states the High 

Court decision considered “whether 

resource consent should be granted for 

the removal of a large Himalayan cedar 

tree”.  The High Court did not do that.  

Instead it considered the question of 

law identified above.

Mr Garbett states that as the tree 

removal application was for a 

discretionary restricted activity, “this 

meant that the matters which the Council 

could assess the application against were 

restricted to matters listed in the District 

Plan”.

With respect to Mr Garbett, this is 

also incorrect.  The RMA required 

the Council to identify those matters 

to which it restricted its discretion to 

refuse consents and the restrictions 

on the imposition of conditions 

(s77B(�)).

The Council had been dealing with 

tree removal applications incorrectly, 

treating a set of criteria in its plan 

as an exhaustive list of the matters 

or circumstances under which a 

consent could be granted.  The plan 

provision describes these as matters 

to be considered in assessing an 

application.

The thrust of Mr Garbett’s article 

appears to be that Councils need to 

respond to this judgement by altering 



Resource Management Journal 29

their District Plans.  He states:

“In the future District Councils 

will need to give considered 

thought to the nature and 

range of matters specified in 

their District Plans.  The best 

way for Councils to avoid the 

situation which occurred in this 

case is to specify a balanced 

range of considerations in the 

District Plan.  This can be done 

by not just focusing on relevant 

effects, but also considerations 

such as enabling people and 

communities to provide for 

their social, and economic and 

cultural wellbeing.” 

In his article Ashley Cornor suggests 

the decision “reduces the effectiveness 

of restricted discretionary activity 

classification as a method of ensuring 

that decisions are made on a limited 

number of key criteria.  In relation to the 

particular rule and the Auckland City 

District Plan the suggestion is made that 

Council may have been concerned to 

ensure that countervailing matters such 

as the amenity or economic well-being of 

landowners are not considered”.

In its judgement the High Court 

was not making “new law”.  The 

judgement instead interprets relevant 

provisions of the Act.  The response 

of both authors perhaps indicates that 

the fault lies with territorial authorities 

in failing to understand and correctly 

apply the relevant provisions.

Section 77B(�) is clear in respect of 

obligations imposed on a consent 

authority where an activity is provided 

for in a District Plan as a restricted 

discretionary activity.

First, the territorial authority must 

specify in the Plan matters to which it 

has restricted its discretion.  Secondly, 

it should do so in the knowledge 

that the statute restricts its powers 

to decline a resource consent and 

to impose conditions to the matters 

that have been so specified under 

paragraph (�)(b).

It is important for District Plans to 

clearly enunciate the matters to which 

the consent authority’s discretion 

is restricted and distinguish those 

from assessment criteria which can 

be used as part of the assessment 

procedure under s�04.  A discussion 

of the use of assessment criteria 

as tests or guidelines is found in 

Whakatipu Environmental Society (Inc) 

v Queenstown – Lakes District Council 

D No. 075/0�.

Importantly, the High Court judgement 

makes it clear as to the extent of 

a consent authority’s discretion, 

again by reference to s77B(�).  A 

distinction is to be drawn between 

the grant and refusal of consent to 

a restricted discretionary activity.  

A consent authority’s powers to 

decline an application for a restricted 

discretionary activity and its power 

to impose conditions are limited to 

the matters specified in the relevant 

plan.  Under s�04, in dealing with 

such an application the assessment 

process is subject to Part 2 (but as 

is evident from s77B(�)(c)) with the 

proviso that matters under Part 2 may 

not be relied upon to decline consent 

for a restricted discretionary activity.  

Similarly Part 2 matters may not be 

relied upon to impose conditions 

on a grant beyond those relevant to 

the matters upon which the consent 

authority has restricted its discretion 

in the Plan (see paragraphs 42 and 4� 

of the High Court judgement).  

This is consistent with the place 

restricted discretionary activities have 

in the hierarchy of activities.  The 

sequence of activity types starts with 

permitted activities (for which no 

resource consent is required), and 

ends with prohibited activities (for 

which no application for resource 

consent can be made).  There is a 

hierarchy within those two extremes 

commencing with controlled activities 

which are those for which consent 

must be granted on application with 

the Council’s powers restricted to the 

imposition of conditions.  Next in the 

hierarchy are restricted discretionary 

activities.  If the Council’s powers 

when deciding whether to grant or 

refuse consent (and if consent is to 

be granted to impose conditions) 

were not limited as the provisions of 

s77B(�) clearly require, and instead 

a territorial authority were able to 

specify an exclusive list of matters over 

which the Council has reserved its 

discretion, with Part 2 considerations 

excluded, then it is apparent the 

opportunity to obtain such consent is 

more limited than would be the case 

if the type of activity was provided for 

as fully discretionary as commented 

on by both Courts. 

Part 2 considerations are always 

involved in determining whether to 

grant or refuse discretionary consent, 

along with other relevant provisions 

of s�04 of the Act, including the 

requirement for a consent authority 

to have regard to any relevant 

provisions of a District Plan or 

proposed District Plan.  Many District 

Plans provide a default provision in 

their plan whereby an inability to 

meet a development control standard 

that applies to restricted discretionary 

matters defaults the application into a 

fully discretionary one.  If the consent 
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authority’s powers when dealing with 

a restricted discretionary activity 

were not as the Environment Court 

and High Court have found, then 

the place of restricted discretionary 

activities in the hierarchy of activity 

types, and the “defaulting procedure” 

that many plans provide for would 

not make sense.  Nor would the 

notification exemptions in s94A(b) 

and s94B(�)(b).

The inability to take Part 2 matters into 

consideration in determining whether 

consent should be refused arises 

because of the restrictions imposed 

on a content authority by reference to 

s77B(�)(b) and (c).  Unless of course 

the matters specified in the plan 

include effects that could arise from 

the application of Part 2 provisions.  

If they are not so specified, then the 

same situation applies as was found 

to be the case in Auckland City Council 

v Auckland Regional Council [�999) 

NZRMA �45 when opponents of the 

Britomart Transport Centre attempted 

to raise amenity and economic effects 

on adjoining commercial buildings as 

a ground for refusal of consent where 

the only consents required were those 

from the Regional Council relating to 

earthworks and de-watering.

District Plans will have criteria 

which can be used to assess the 

merits of an application for restricted 

discretionary consent.  Those criteria 

could enable assessment of matters 

that could otherwise come into 

consideration under Part 2 (provided 

the effect in question is specified in 

the plan).  If a Part 2 consideration 

(for example adverse effects on health 

and well-being) is the subject of 

evidence in support of consent being 

granted this evidence can be opposed 

with rebuttal evidence and tested by 

cross examination in the usual way.  

Contesting evidence supporting a 

grant of consent (as the Council did 

on appeal in Woolley) is different from 

raising Part 2 matters when opposing 

consent, if the specified matters in 

the Plan do not include those, so as 

to provide the discretion to decline 

consent.

It is surprising to see Mr Garbett’s 

suggestion that when preparing an 

application for resource consent or 

when processing an application “the 

focus should at least initially be on the 

matters listed in the District Plan that 

are stated as relevant considerations”, 

and that “it can be unsettling for 

parties” if other matters are raised 

which can be relevant even though 

they are not listed in the District 

Plan.  Relevant policy statements 

and plan provisions are to be had 

regard to, as are the other matters 

listed in s�04(�), subject however 

to Part 2.  Randerson J described 

Part 2 as “the engine room of the RMA 

and that it is “intended to infuse the 

approach to [the RMA’s] interpretation 

and implementation throughout, except 

where Part 2 is clearly excluded or 

limited in application by other specific 

provisions of the Act” (paragraph 47).

Mr Cornor raises a concern “that the 

path taken by the High Court necessarily 

incorporates the other elements of 

s104 into the assessment as well”.  He 

suggest the High Court identified 

this as a dilemma by hypothetically 

asking whether sections �04(�)(a), 

(b) and (c) needed to be read down.  

The question was not a hypothetical 

one – the Judge answered this 

question in paragraphs 4� and 42 of 

the judgement.  

In considering whether or not to 

grant an application for a restricted 

discretionary consent, the consent 

authority’s assessment and decision 

to grant consent is not restricted 

to the matters specified in the plan, 

other than when it comes to the 

imposition of conditions.  Therefore 

Part 2 considerations will apply as 

appropriate, as will the effects on the 

environment (positive or adverse) of 

allowing the activity.  The permitted 

baseline (in the consent authority’s 

discretion) is relevant, as are any 

written approvals.  The consent 

authority must not have regard to 

trade competition.  

If the consent authority is considering 

the refusal of consent, then the 

matters specified in the plan are 

the only matters which provide a 

basis for refusal.  This will confine 

consideration of the effects on the 

environment of allowing the activity, 

and it will confine the relevant 

provisions of planning instruments 

to those that relate to the matters 

the discretion has been reserved to.  

Unless matters that arise under Part 2 

of the Act are specified as matters 

over which the consent authority 

has discretion to refuse consent, 

Part 2 matters would not be relevant 

considerations.  Written approvals 

will confine consideration of adverse 

effects by excluding effects on persons 

providing approval.  But these people 

will not be seeking refusal of consent.  

Randerson J does address how matters 

under both s�04(�) and �04C may 

be relevant when considering the 

application.  Immediately after the 

question the Judge posed the answers 

are provided.  The Judge provides a 

clear conclusion on these matters 

after stating that the considerations 

set out in paragraphs 4� and 42 

have an important bearing on the 
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application of Part 2.  The position is 

plainly enunciated thus:

“Consistent with the 2003 

amendments and the views 

expressed by the Local 

Government and Environment 

Committee, any application 

for consent to a restricted 

discretionary activity is 

subject to Part 2 but with the 

important proviso, evident from 

s77B(3)(c), that matters under 

Part 2 may not be relied upon to 

decline consent for a restricted 

discretionary activity.  Similarly 

Part 2 matters may not be relied 

upon to impose conditions on 

a grant beyond those relevant 

to the matters upon which the 

consent authority has restricted 

its discretion in the Plan.”

The authors of these articles suggest 

the judgement is not decisive and 

leaves unanswered questions.  In 

my view the Court makes it quite 

clear as to how consent authorities 

should assess  and determine 

restricted discretionary applications.  

He has provided guidance to 

District Councils on how restricted 

discretionary activities should be 

provided for in District Plans in a 

manner that complies with s77B(�).  

The judgement includes details of 

all the relevant amendments to the 

Act, starting with the introduction of 

the category “restricted discretionary 

activity” in �99�.  There is reference 

in the judgement to the commentary 

to the 200� Resource Management 

Amendment Bill and the Local 

Government and Environment 

Committees recommendations on 

submissions seeking changes which, 

as the judge says in paragraph �8, 

“show clearly that Parliament intended 

resource consent applications (including 

those for restricted discretionary 

activities) were to be subject to Part 2”.  

In my view the High Court ’s 

interpretation of s77B9(�) and s�04C 

is consistent with Parliament’s stated 

purpose in passing the relevant 

amendments to the Act.

Richard Brabant was counsel for the 

John Woolley Trust and S J Christmas in 

the Environment Court and in the High 

Court
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intrOductiOn

In the August issue of the Resource 

Management Journal (page 2�) I 

considered the question “Who 

is the consent holder?”.  The article 

concluded that, while the question 

is fundamental to the operation of 

the Resource Management Act �99� 

(“RMA”), the position of the consent 

holder is not clearly defined and it has 

not yet been fully considered by the 

Courts.

Since the publication of my article, this 

issue has been considered (although 

not directly) in the decisions of AJ 

Ferguson v Canterbury Regional Council 

(Environment Court, C�0�/2008, 5 

September 2008), and WR Hampton 

v SJM Hampton (Environment Court, 

C�02/2008, �2 September 2008).  

This article provides a brief “update” to 

the position described in my previous 

article.

the facts of Ferguson 

The Ferguson decision concerned only 

costs, as the substantive proceedings 

were discontinued.  Nonetheless, 

the Court’s reasoning traversed the 

substantive issues in some detail.  The 

substantive applications were for 

enforcement orders and a declaration.  

The declaration sought was that 

the Canterbury Regional Council 

(“Council”) had the power and/or duty 

to record Mr Ferguson and Ms Bowie 

as consent holders of resource consent 

CRC 9527�2, being a consent to take 

groundwater for irrigation.  

Mr Ferguson and Ms Bowie had 

purchased a property from Mr Pearce.  

The sale and purchase agreement 

required Mr Pearce to provide all details 

associated with the groundwater supply 

to the purchasers.  Condition 4 of the 

resource consent authorising the water 

take required Mr Pearce to transfer the 

consent to any future purchaser of the 

property.  However, Mr Pearce did not 

complete the transfer, and later inquiries 

by Mr Ferguson and Ms Bowie revealed 

that Mr Pearce’s son had surrendered 

the consent.  The Council had accepted 

that surrender.

The grounds for the applications 

included that Mr Ferguson and Ms 

Bowie automatically became the 

consent holders because they were 

successors in title (by the operation of 

section 2A).  Accordingly, it was argued 

that Mr Pearce was not the consent 

holder, had no authority to surrender 

the consent, and the Council was not 

obligated to accept that surrender.

The Court had no evidence of 

the reasons why the consent was 

surrendered.  However, the Court 

noted that Mr Pearce had requested 

payment of $�0,000 from Mr Ferguson 

in return for his cooperation in 

transferring the consent.  This sum was 

out of proportion to the actual Council 

fees paid by Mr Pearce, being $20.97.  

The Court accepted (at paragraph [20]) 

that it was open to Mr Ferguson and 

Ms Bowie to apply for a fresh consent, 

but that this was not a practical option, 

given the degree of competition to take 

water in the area, the costs associated 

with such application and the likelihood 

of obtaining a consent on such broad 

terms as that in question.

indications by the court in 

Ferguson

As noted above, the Court was not 

required to decide the substantive 

matter, as part way through the 

proceedings Counsel for Mr Pearce 

obtained instructions acknowledging 

that the resource consent should 

be transferred into the name of Mr 

Ferguson and Ms Bowie.  However, 

before the proceedings were 

discontinued, the Court heard detailed 

argument on the issue, and made the 

following observation:

“In weighing the detailed 

arguments we heard on both 

sides up to the point that 

agreement was reached during 

the hearing, we were of the 

tentative view that the agreed 

outcome was appropriate at law.  

Certainly it accorded with what 

was just in the circumstances.  

Even so, without having 

completed the hearing and 

delivered a fully reasoned 

judgment, it would be too bold 

to say that the outcome was 

inevitable, or that a superior 

Court might have necessarily 

agreed with it.”  (paragraph 

[�2])

who is the consent holder? 
Nicky McIndoe, Senior Solicitor, Chapman Tripp
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the facts of Hampton 

The Hampton decision concerned 

jurisdictional matters and interim 

orders, and therefore puts off until a 

later hearing the substantive questions 

of who the consent holder is, and what 

rights and obligations they have.  The 

Court did find that it had jurisdiction 

to consider these matters though, and 

timetabled a review in late 2008 to 

determine whether a hearing of the 

substantive matter would be required.

The facts of the case were that SJM 

Hampton had a resource consent issued 

in his name by the Council, allowing 

the take and use of water for irrigation.  

The water volumes contemplated and 

provided for in the application and 

resource consent included a calculation 

of water to be applied in respect of 

the WR Hampton property.  SJM 

Hampton then sought to transfer that 

portion of the consent which permitted 

the application of water to the WR 

Hampton property to a third party for 

consideration.  WR Hampton sought to 

prevent the transfer.

indications by the court in 

Hampton

The Court considered that:

 “… there is a clear 

argument before this Court that 

the consent currently shown in 

the name of SJM Hampton as it 

relates to WR Hampton’s land 

incorrectly records the holder of 

the consent.  We are not, at this 

stage, satisfied that it was clearly 

contemplated by the Regional 

Council and in the consent 

that the applicant for consent 

was different to the persons 

who obtained the benefit of 

the consent and owned and 

occupied the various parts of 

the land.” (paragraph [25])

The Court expressed concern about the 

Council treating the transfer of resource 

consents as having some priority over 

other applications.  The Court noted 

that section ��6(4)(b)(i) states that an 

application to transfer is to be treated as 

an application for a resource consent, 

and that:

 “…it appears to us 

inevitable that there would be 

need to be notification of such 

a use application in any event 

given that it does not rely on the 

same take and is likely to have 

impacts on WR Hampton and 

probably on other properties in 

the area.” (paragraph [29])

As to the immediate question of the 

Court’s jurisdiction, the 

decision states:

 “[�0] In the event 

that SJM Hampton’s name 

is incorrectly recorded as 

the holder, there is clearly 

jurisdiction for this Court to 

require the correct name of the 

owner to be recorded and issue 

an enforcement order under 

section ��4(�)(b)(i).  There is 

also a possibility that an action 

by the Council in granting such 

a transfer or the application 

to transfer under section ��6 

may be a contravention of the 

Act, given that section ��6 

provides only that a holder of 

a water permit may transfer the 

whole or any part of the holder’s 

interest.

[��] The meaning of a holder 

as compared to an application 

or applicant is not clear in terms 

of the Act and neither term is 

defined.  Accordingly a holder 

may be a different person to 

the applicant, the owner or 

the occupier, and the inter-

connection between these 

various terms would need to 

be explored.  Further, given 

that the transfer only affects 

WR Hampton’s entitlement, 

we conclude that the Court has 

jurisdiction under the Act to 

determine this interest, if any, in 

terms of the resource consent, 

namely is WR Hampton a 

holder of a portion of the 

resource consent granted?”

comment

That the agreement reached in the 

Ferguson decision was “just in the 

circumstances” was clearer on the facts 

in that case than some of the scenarios 

considered in my previous article.  The 

resource consent condition requiring 

transfer should have alerted Mr Pearce 

that a transfer was necessary, and no 

explanation was given by Mr Pearce as 

to why he surrendered the consent.

In the Hampton decision, the Court’s 

comments about the priority of 

transfer applications vis-à-vis new 

resource consent applications may 

unsettle holders of existing consents 

if they (incorrectly) thought the “sale” 

of those consents would simply be a 

“rubber-stamping exercise”.  Given 

the increasing competition for access 

to valuable resources (such as water), 

any future decision by the Court on the 

substantive issues in Hampton will be 

read with interest. 
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The front that was the 2008 

RMLA Conference hit with 

some force.  It passed through 

Dunedin leaving in its wake delegates 

with fresh ideas for implementing 

environmental law in a changing 

world, and a new appreciation for 

Dunedin’s southern hospitality.

The conference program was heavy 

on content, leaving people wishing 

they could have had more time to 

listen to the speakers.  Topics ranged 

from water to world heritage sites, 

climate change to conflict resolution.  

Professors Joseph Sax, Berkely, 

California and Hans Schreier, 

University of British Columbia 

enlightened us with emerging trends 

from both a legal and practical 

perspective for the improved 

management of precious water 

resources.  Professor Sax outlined the 

lessons the USA have learned, through 

trial and error, when trying to manage 

a resource that cannot be bounded or 

exclusively possessed, and for which 

the availability for which.  Professor 

Schreier highlighted in with striking 

imagery the stresses water resources 

are under and proposed a paradigm 

shift in the way we manage water.

Justice Fogarty gave an enlightening 

commentary on the work-ability and 

desirability of value based statutes.

The other keynote speakers were 

equally thought provoking, providing 

insight to nutrient trading systems, 

protection of international sites of 

significance, RMA case law on climate 

change and the potential for mediation 

to change the face of preparing and 

implementing statutory plans.

The five workshops with panel 

discussions were intended to both 

update practitioners on current best 

practise and new ways of thinking, 

as well as to promote debate about 

topical issues such as sustainable 

bui lding,  a ffordable  housing, 

implementation of guidelines, 

management of heritage values and 

biodiversity offsets.  The debates that 

southerly change
Maree Baker, Anderson Lloyd, Convenor
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commenced in these workshops will 

continue long after the conference 

itself has faded in our memories, and 

will hopefully be better informed for 

having had the various points of view 

expressed to an interested audience.

Dunedin turned on the sunshine 

for most of the conference but to 

ensure expectations were met, a 

true southerly change did breeze 

through in time for the field trips.  

Consequently the conference gift 

of the gumboots were appreciated 

by many who experienced cool 

temperatures at places such as the 

Orokonui Eco-sanctuary, Macraes 

Flat Goldmine and the wild beaches 

of the Southern Coast, with a back 

drop of fresh snow on inland hills.

Southern hospitality was at its best 

with an opportunity to sample the 

local produce on the Friday night at 

the Southern Tastes function which 

took delegates on a virtual tour of 

central Otago vineyards, Dunedin 

beer breweries and the ultimate 

whisky venue.  This was followed 

by the Celtic themed dinner on the 

Saturday night, at which delegates 

were entertained by the piping in of 

the haggis and the notorious Otago 

University Sextet.

The conference was the result of the 

hard work of many on the organising 

committee along with sage guidance 

from the national committee.  All 

those involved are to be congratulated, 

as are all the delegates who took the 

plunge to head south and take part.



Resource Management Journal �6

And it came to pass in 

recent days your scribe 

didst travel unto South 

Auckland where dwelleth the lost 

tribes and also, perchance, the 

children of Destiny, provideth the 

Bishop thereof doth faithfully and 

with righteousness perform such 

Acts of Resource as are writ in the 

tablet of Consent.

But  thou wi l l s t  not  knoweth 

whether such Acts hath been 

performed to the satisfaction of the 

almighty – otherwise known as the 

Environment Court – till the sun 

hath risen �000 times and darkness 

hath fallen upon the earth, yea, 

verily, as often.

Because, until that time, there willst 

be much wailing and woe in the 

kingdom of Media and also much 

angst in the ivory towers. 

For there dwelleth in the kingdom of 

Media and amidst the ivory towers 

many who frown upon the children 

of Destiny – and particularly that 

Bishop geezer who cometh before his 

people in raiments of gold bestride a 

most thundersome chariot. 

And they will crieth “Tut, Tut,” in 

a most tutterly fashion and rend 

their garments and send high their 

howls unto heaven shouldst the 

Bishop raise up in South Auckland 

anything as unwelcome as a Destiny 

City. 

And they shall cause a plague of  

vexations, as like locusts and boils, 

to fall upon the children of Destiny 

should they seek to uplift the tablet 

of Consent.

For it is written, saith your scribe, 

that in these days Destiny’s City will 

be a long time coming, whatever 

happens, and may never be in glory 

held, assuming that moaning twit 

Nimby hath his way.

But it is also written, saith your 

scribe, that Destiny’s City be-eth the 

least of your worries. For, verily, they 

whom hath teeth to gnash and wails 

to wail should gnasheth and waileth 

them now.

’Tis not the erection of the prophet 

Tamaki that should causeth mighty 

gusts of wind. It is the urban 

pestilence of South Auckland that 

should causeth great wrath to smite 

the tax gatherers and Pharisees of the 

land. 

For the prophet’s great City liveth 

only in his mind. But South Auckland 

liveth upon the land and stands as a 

disgrace to all whom hath decreed it 

shall be as it so sadly is. 

Woe unto the architects and urban 

planners, saith your scribe. Woe unto 

those who hath decreed that every 

building shallst looketh like every 

other building and to those whom 

hath decreed that every building 

shallst with only the blandest of 

ungents be painted. 

Woe unto the ideologues who hath 

turned citizens into abject clients and 

cast them onto filthy streets wherein 

do mountains of solid rubbish arise 

every lawn. 

Woe unto the all the doers of good 

from the towers of ivory and the 

temples of legislation who hath 

allowed such a wilderness to arise 

simply in exchange for votes. Their 

failure liveth in every arid park and 

barren Place and sorry little strip mall 

therin and they shouldst hang their 

heads in shame for the misery they 

hath visited – although they probably 

haven’t.

And if it doth come to pass that 

Destiny’s City shallst rise in the midst 

of this midden and the Church shallst 

thus rectify the sins of the State, then 

saith your scribe, the sooner the 

better.

off the plan-et with Jim hopkins
Jim Hopkins
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nO tOP-uP 
cOntributiOns 
aLLOwed

Domain Nominee Limited v Auckland 

City Council (High Court, Auckland, 

CIV 2007-404-2465, Winkelmann 

J, � September 2008) recently 

outlined the proper interpretation of 

s200 of the Local Government Act 

2002 (“LGA”) relating to when a 

development contribution (“DC”) can 

be levied.

In 2004, Domain Nominee was 

granted resource consent for a 

residential development in Parnell, 

Auckland.  The consent imposed 

conditions requiring a financial 

contribution (“FC”) of land and cash 

for open space in accordance with 

the rules of the district plan.  Domain 

Nominee subsequently sought a 

subdivision consent related to the 

same development.  The Council 

had in the meantime adopted a 

Development Contributions Policy 

(“DCP”) under the LGA, including 

amongst other things for funding 

open space.  Unsurprisingly, the 

potential DC for Domain Nominee’s 

development if assessed under the 

DCP was higher than the FC imposed 

in the original resource consent.  

The Council sought payment of the 

difference of almost $250,000.00 

(the majority of which was for open 

space).

The Court was required to interpret 

s200 of the LGA, which provides that 

DCs cannot be levied “if, and to the 

extent that” an FC has been levied on 

the same development for the same 

purpose.  Council argued s200 does 

not prevent “top up” DCs being levied 

on the basis that the top up amount 

went beyond “the extent” of the FC 

levy.  Domain Nominee argued s200 

prevents such top up contributions 

as the FC and DC’s were for the same 

purpose, and Councils may only levy 

DCs on the same development for a 

different purpose.  Domain Nominee 

did not challenge DCs levied in 

respect of stormwater and community 

amenities.

The Court summarised the legislative 

background, quoting passages from 

Neil Construction Limited v North Shore 

City Council (CIV-2005-404-4690) 

recognising that for FCs: 

(a) the contribution must relate 

to the effects of a particular 

development; 

(b) there must be a clear 

causal nexus between that 

development and demand 

generated for infrastructure 

to be funded; and 

(c) consent conditions can 

be subject of objection or 

appeal to the Environment 

Cour t  c re a t ing  some 

uncertainty for Councils 

over the level of funding, 

and timing.  

The Court observed that the DC 

provisions in the LGA were included 

to provide for funding on a more 

“district-wide” basis, and to give 

greater certainty to Councils over 

quantum and timing once policies are 

adopted.  An important part of this is 

that there are no rights of appeal over 

individual DCs levied (only judicial 

review is available).

Interestingly, the Court identified 

a number of difficulties with the 

Council’s interpretation of s200:  

(a) If part of the FC was in the 

form of land, how and at 

what date was the land to be 

valued for the purposes of 

calculating the top up DC?  

(b) There are different statutory 

processes for DCs and FCs, 

and different procedures 

involved in challenging 

them.  If a developer was 

successful in reducing an FC 

on appeal, it might simply 

face the imposition of a top 

up DC.

(c) Council cannot argue that 

inequity might arise between 

developers based on when 

consent was sought, as this 

fails to take into account 

the fact that it had the 

benefit of those funds for 

the intervening period.  The 

Council’s calculation made 

no allowance for this. 

While recognising “ambiguity” in 

the language of the LGA, ultimately 

case notes
James Gardner-Hopkins, Associate and Daniel Sadlier, Solicitor, 
Russell McVeagh



Resource Management Journal �8

the High Court supported Domain 

Nominee’s contention that the words 

“if, and to the extent that” in s200 

do not enable Councils to impose 

DCs to top up previously levied 

FCs.  Following Neil Construction, the 

Court held that a DC is akin to a tax 

and can only be “imposed pursuant 

to clear and express words contained 

in the Act”.  If s200 was intended to 

impose both an FC and DC on the 

same development and for the same 

purpose, the section should have 

clearly expressed that intention.  

The High Court’s decision will 

be  we lcomed by  deve lopers 

seeking certainty over the level of 

contribution expected in respect 

of their developments.  It is also a 

further reminder to Councils of the 

need to be robust in the setting and 

application of their DC policies.

nO evidence On 
PLan PrOvisiOns?  nO 
matter

The High Court in Petone Planning 

Action Group v Hutt City Council CIV 

2008-485-���2 dealt with an appeal 

from the Environment Court granting 

a non-complying resource consent 

to an 80 apartment residential 

development in Petone, Lower Hutt.  

The site was located within the 

“Wellington Fault Special Study Area” 

(“WFS”), a �50m wide strip covering 

the Wellington Earthquake Faultline, 

and was subject to specific rules, 

such as the classification of all new 

buildings as restricted discretionary 

activities.  The Appellant, the Petone 

Planning Action Group, alleged a 

number of errors of law. 

The High Court decision, which 

declined the appeal, is uncontroversial 

in respect of most of the errors alleged.  

However, the Court made interesting 

points in the course of its judgment 

in respect of the evidential basis for 

assessing the permitted baseline, 

and in respect of the extent to which 

isolated passages in a Court’s decision 

can be subject of appeal.  

The High Court referred to Countdown 

Properties (Northlands) Limited v 

Dunedin City Council [�994] NZRMA 

�45, and confirmed that it would 

only interfere if the Environment 

Court applied a wrong test, came to a 

conclusion without evidence or came 

to an unreasonable conclusion, or 

took into account irrelevant matters 

or failed to consider relevant matters.  

The Environment Court had elected 

to apply the permitted baseline test 

in s�04(2) of the RMA to disregard 

effects arising from permitted 

activities.  In assessing the scope 

of the permitted baseline, evidence 

before the Environment Court was 

that utilities and accessory buildings 

are permitted activities within the 

WFS, with other activities being 

restricted discretionary activities.  

Development controls for the site 

enabled �00% building coverage and 

a �0 metre building height.  In its 

decision, the Court stated that one of 

the Commissioners had discovered, 

in a different context, that the general 

“Utilities” Chapter �� of the district 

plan limited utilities to 50m2 and 

� metres in height.  The Court 

however, declined to make a finding 

on this point as it was not before it in 

evidence in that proceeding.  It went 

on to apply the permitted baseline on 

the basis of �00% coverage and �0 

metre height, notwithstanding that 

any building of that scale would in 

fact require consent as a restricted 

discretionary activity.

The High Court held this to be an 

error of law.  Once the Environment 

Court became aware of the existence 

of Chapter �� it could not then ignore 

it.  If the Environment Court felt that 

it was not empowered to consider the 

chapter because it was not formally 

in evidence, it should have raised 

that matter with counsel.  In any 

event, as the district plan is a public 

document, and interpretation of the 

plan was a key issue in the case, the 

High Court was not convinced that 

the Environment Court was unable 

to consider it.  Despite finding an 

error of law, because the permitted 

baseline had only been relevant to 

shading effects it had no material 

impact on the outcome and so did 

not provide a basis for the High Court 

to overturn the decision.  It does 

serve as a reminder to witnesses (and 

counsel) to consider all parts of the 

district plan, and draw any matters 

of concern to the Court’s attention - 

even if it outside evidence exchange 

timetabling.  This is consistent with 

the general duties to the Court.

In an interesting aside, the High Court 

referred to a submission by Petone 

Planning Action Group criticising the 

Environment Court for referring to the 

fact that the RMA contemplates non-

complying activities being granted 

resource consents in its discussion 

of the effect of granting consent on 

the integrity of the district plan.  The 

Group argued this was an irrelevant 

consideration.  The High Court, 

while tending to agree, criticised the 

Group for raising this point on appeal 

as it referred to a single sentence in 

the Environment Court’s 80 page 

and �7� paragraph judgment, and 
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was at an unhelpful level of analysis 

and criticism.  The High Court said 

that the important thing was to stand 

back and assess as a whole whether 

the Environment Court’s decision has 

fairly addressed the relevant topics.  

In its view the Environment Court’s 

decision had comprehensively done 

so.

tHere is mOre tO 
interest tHan 
cOnsuLtatiOn

In Waiareka Valley Preservation 

Society v Waitaki District Council 

C84/08 the Environment Court was 

faced with determining whether the 

Waitaha Waiwhenua o Waitaki Trust 

Board (“Trust”) had standing to join 

proceedings, between Holcim and the 

Waitaki District Council. The Trust 

was not a submitter, and therefore it 

needed to demonstrate that it either 

had an interest in the proceedings 

greater than the public generally or 

represented a relevant aspect of the 

public interest. 

Holcim submitted that Waitaha did 

not have standing under either ground 

as Holcim had already consulted with, 

and gained approval from, two groups 

recognised as representing tangata 

whenua interests in the area under 

the Te Runanga o Ngai Tahu Act �996 

(“Ngai Tahu Act”).  The Ngai Tahu 

Act recognises the incorporation of Te 

Runanga o Ngai Tahu (“Te Runanga”) 

and the dissolution of the Ngai Tahu 

Trust Board.  Section �5 of the Ngai 

Tahu Act identifies Te Runanga and 

Papatipu Runanga o Ngai Tahu 

(“Papatipu Runanga”) as the iwi 

and hapu to be consulted with for 

matters affecting Ngai Tahu Whanui.  

Evidence was given by representatives 

of Te Runanga and Papatipu Runanga 

regarding that statutory recognition, 

and the consultation that had been 

undertaken.

The Court found Holcim’s argument 

to be flawed as firstly, while the Ngai 

Tahu Act required two particular 

groups to be consulted, it did not 

follow that smaller hapu or even 

individuals would be prevented 

from individually becoming a 

party to proceedings.  Secondly, he 

emphasised that the duty on the 

Court to recognise the right to speak 

on issues under Tikanga Maori cannot 

be given or taken away by statute. 

The Court then emphasised that the 

first test concerned a greater interest 

than the public generally, not a greater 

interest than a statutorily recognised 

party.  It was held that Waitaha clearly 

had an interest greater than the public 

generally due to their connection to, 

and exclusive knowledge of, the area 

involved.  In relation to the second 

possible ground, the Court noted 

that Part 2 of the RMA only roughly 

defines what constitutes public 

interest and as a result, included 

taking into account the principles of 

the Treaty of Waitangi.  The Court 

then emphasised that more than one 

voice can represent relevant aspects 

of society and it would be unjust to 

exclude parties at such a preliminary 

stage. 

The Court therefore pronounced 

that the Trust qualified to join the 

proceedings under both grounds - 

having both an interest greater than 

the public generally and representing 

a relevant public interest.  The 

decision illustrates the interesting 

distinction between the duty to 

consult with tangata whenua, and 

the wider standing of groups or 

individuals to appear in respect of 

issues of significance to Maori. 
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