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The RMLA Awards were presented at 

the conference dinner at the Mission 

Vineyard, Napier on Friday 5th 

October 2007.  Nominations for the awards 

were received from Urbanism Plus and Kapiti 

Coast District Council for a design guide in 

relation to subdivision; a resource consent 

application for the V8 Supercars event in 

Hamilton prepared by Bloxam Burnett Olliver 

and Hamilton City Council; a notice of 

requirement and assessment of environmental 

e ffects  for  the Newmarket  Viaduct 

Improvement Project prepared by Transit New 

Zealand and Beca Carter Hollings and Ferner 

Ltd; the Muddy Waters Programme prepared 

by the Greater Wellington Regional Council; 

and the "One Plan" prepared by the Horizon's 

Regional Council.

Following consideration and evaluation of 

each of the nominations received, the awards 

panel applied the assessment criteria set out in 

the RMLA Guidelines and made two awards 

as follows:

�.  The Documentation Award for 2007 went 

to the Subdivision Guideline, prepared by 

Urbanism Plus and the Kapiti Coast District 

Council.

Th i s  documen t  had  a  number  o f 

commendable qualities.  It was written in 

very clear, simple language, it proposed 

simple common sense solutions, adopted 

best practice in terms of urban design, and 

perhaps most importantly it was extremely 

well thought out and accessible as a 

document.  It gave a clear and transparent 

message as to the Council's thinking in 

respect of subdivision consent applications 

and will be a very useful tool for those 

having anything to do with subdivision in 

the Kapiti Coast District.

2.  The Outstanding Project Award for 2007 

went to the Hamilton City Council and 

Bloxam Burnett Olliver application for 

the V8 Supercars.

First and foremost this project showed that 

the RMA is capable of delivering a positive 

consent outcome for even challenging and 
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complex projects within a reasonable 

timeframe, while still adhering to the 

requirements of the Act in relation 

to public participation.  In addition 

the documents accompanying the 

application were thorough and 

innovative.  The consent strategy 

implements adaptive management 

principles whereby the first event 

will be used as a pilot with a review 

and response mechanism in the event 

that proposed traffic mitigation and 

attendance figures do not progress 

as anticipated.  In doing this and in 

discussing the major task of putting 

in place the infrastructure required 

for such an event the documents are 

clearly expressed and logically set 

out.

Finally the Awards Committee 

also awarded a special award to 

Karol Helmink for her outstanding 

contribution to the Resource 

Management Law Association.  

She is the only person who 

has been involved with the 

administration of the RMLA and 

the National Committee since the 

Association’s inception �5 years 

ago.  Without Karol's contribution 

to the Association, it would not 

have the status and respect that 

the organisation has.  Without 

Karol the Association would not 

function as effectively and efficiently 

as it currently does.  The Awards 

Committee therefore had the greatest 

pleasure awarding Karol for her 

special and extraordinary service 

to the Association over the last �5 

years.

Karol Helmink receiving her award from 

Bill Loutit.

John Olliver, Bloxam Burnett Olliver 

receiving the Project Award on behalf 

of Hamilton City Council & Bloxam 

Burnett Olliver from Bill Loutit, Awards 

Convenor.

Ian Munro, Urbanism Plus; Dale Wills, 

Team Leader Subdivision, Kapiti Coast 

District Council; and Councillor Diane 

Amundsen, Kapiti Coast District Council 

receiving their Documentation Award.

RMLA 2007 Awards 
Recipients
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EDITORIAL

The November 2007 issue of Resource Management 

Journal (“RMJ”) includes reports from the 

Fifteenth RMLA Conference 4-6 October 2007 

Hawke’s Bay.  RMLA conferences are notable for their 

blend of practical sessions and social functions.  A special 

part of the 2007 conference was the opportunity to 

recognize the contribution that Karol Helmink has made 

to the Association by awarding Karol the outstanding 

person award.  Photographs of the awards are included as 

part of the lead article by Bill Loutit which gives details of 

the awards made and the citations for the awards.  Karol’s 

contribution has been truly outstanding.

Also included in this issue is the “Conference Report” by 

Alison McEwan, Convener of the Organizing Committee, 

together with a selection of workshop papers.  These 

include the “Reverse Sensitivity/No Complaints” paper by 

Marija Batistich which focuses on concerns regarding the 

interface between vineyards and other activities.  Special 

Interest Group workshops are now becoming a feature 

of the conference on Thursday afternoons.  This year the 

workshop hosted by the Environmental Law Roundtable 

of Australia and New Zealand (“ELRANZ”) focused on 

the Australian experience with establishing a “National 

Development Assessment Forum”.  The purpose of the 

forum is to reach agreement on common definitions 

used in planning instruments to enable local authorities 

to adopt a common approach regarding certain key 

concepts and terms.  The papers presented by Chris 

Schomburgk, an experienced planning consultant from 

Queensland, and John Haydon, the ELRANZ Convener 

are included in this issue.  Copies of these papers will 

also be available on the RMLA website together with 

edited transcripts of the keynote presentations by Tim 

Flannery and Craig Rispin.

This issue also includes articles from Warren Bangma 

on the substation and succession of parties under the 

Resource Management Act �99� (“RMA”) regarding consent 

applications and litigation under the RMA.  Further case 

law analysis is provided by Russell McVeagh in “Recent 

Cases” which is a regular feature of both RMJ and the 

RMLA 15th Anniversary Dinner 

(Back row) Maree Baker, Blair Dickie, Martin Williams, Camilla Owen, Rebecca Macky, Phil Mitchell, Dave Brash

(Front row) Karol Helmink, Hon Peter Salmon QC, Derek Nolan
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bi-monthly electronic Resource 

Management Newsletter circulated to 

members by email.

As we go to press the Court of 

Appeal has just released its decision 

regarding prohibited activities in 

Coromandel Watchdog v Ministry 

of Economic Development [2007] 

NZCA 47�.  The Court held that 

the High Court erred in law when 

it determined that prohibited 

activities should only be used where 

the planning authority is satisfied 

that an activity should not in any 

circumstances be allowed within 

the subject area during the plan 

period.  The case has been remitted 

to the Environment Court for 

reconsideration.  A detailed analysis 

of the case by Russell McVeagh 

appears in this journal.

Last but certainly not least Jim 

Hopkins  provides  a  l ighter 

perspective on some of the more 

pressing resource management 

issues that will no doubt have 

been the subject of debate among 

“Remalans”.

The RMLA celebrated its fifteenth 

anniversary in October 2007.  To 

mark this event the incoming 

President, Camilla Owen, hosted a 

dinner in Auckland at the Northern 

Club on �7 October 2007.  The 

dinner was attended by inaugural 

RMLA President, Hon Peter Salmon 

QC, Karol Helmink (Executive 

Officer), and foundation members 

– Derek Nolan, Rebecca Macky, 

and Phil Mitchell.  Maree Baker, 

Dave Brash, Blair Dickie, and 

Martin Williams from the National 

Committee were also in attendance.  

Photographs of the dinner guests 

appear above and on page �.

The RMLA has also published 

a book containing the Salmon 

Lectures, given in honour of Hon 

Peter Salmon QC, to celebrate the 

fifteenth anniversary.  Copies of the 

book Justice and the Environment 

have been distributed to members 

as part of the benefits of RMLA 

membership.

Finally, for members wishing to 

contribute to RMJ details of the 

copy deadlines for the April 2008 

issue of RMJ are given on the 

penultimate page.  The success of 

RMLA publications depends on 

member contributions and the 

Editorial Committee looks forward 

to receiving articles from you.  As 

this is the last editorial of 2007, on 

behalf of the Editorial Committee 

I wish you Merry Christmas and 

Happy New Year.

Trevor Daya-Winterbottom  

Chairperson,  RMLA Edi tor ia l 

Committee

Derek Nolan, Camilla Owen, Rebecca Macky, Hon Peter Salmon QC, Phil Mitchell
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My own piece of paradise, 

and the conflicts that 

arise when people have 

altering views on the values they 

place on paradise, was the theme for 

the 2007 RMLA conference.

Tim Flannery, scientist, explorer and 

conservationist, flew in to give an 

overview on “climate change”.  He set 

out three of the biggest air pollution 

events that the world has faced in 

the past, and the solutions that were 

reached to avoid catastrophe.  He 

then explained the cause of climate 

change, and the work being done, 

with hope that humankind will once 

again find a solution.

Craig Rispin, Futurist, had the 

daunting task of speaking to delegates 

the morning after the conference 

dinner.  Craig introduced the 

delegates to a web page called www.

worldchanging.com then enthused 

delegates with technology that is 

becoming available to assist with the 

world’s growing pains.

Rather fatefully, Chris Laidlaw in a 

similar fashion to the All Blacks flew 

back early for the RMLA conference 

and chaired the radio show on water 

allocation, which raised a number of 

interesting questions from delegates 

who were sufficiently healthy to 

attend after the mission conference 

dinner.

Field trip highlights included the 

Gimbletts Gravels tour, which 

some delegates enjoyed so much 

they insisted on attending again the 

next day.  The stunning Hawke’s 

Bay weather allowed those going 

out to Cape Kidnappers, Boundary 

Stream and other longer journeys, 

a brilliant view of the Hawke’s Bay 

surroundings.  The Hastings District 

Council presented those delegates 

who attended the Landmarks field 

trip with a bottle of Olive oil they had 

produced from the olive trees growing 

in the Hastings CBD.

Jim Hopkins, the Bay City Stompers 

and the Beat Girls along with stunning 

Mission wine and food were the 

highlights of the conference dinner, 

with panadol and berrocca being the 

call of the day on Saturday morning. 

Congratulations to Camilla Owen 

Paradise on a Plate
Alison McEwan, 2007 Conference Convener

Conference dinner entertainment, the 

Bay City Stompers.
Where would we be without our MC, 

the renown Jim Hopkins.

Guests enjoying pre-dinner drinks. Guests arriving at Mission Estate. Inside Mission Estate ready for the 

Conference Dinner.

taking up the post of President for this 

term, and many, many thanks to Mike 

Maguire, Alistair Thompson, Murray 

Tonks, Stephen Daysh and Andrew 

Prosser – the hearty, handsome, 

Hawke’s Bay conference committee 

team who worked tirelessly, and 

especially Dave Serjeant, whose input 

was invaluable.
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IntroductIon

This ar t i c l e  examines 

a  number  o f  re cen t 

E n v i r o n m e n t  C o u r t 

decisions on succession to appeal 

rights under sections 2A and 27� 

of the Resource Management Act 

�99� (RMA) and applications for 

substitution of parties under section 

278 of the RMA and rule �07 of 

the District Court Rules �992.  In 

particular, it focuses on the test for 

applications for substitution set in 

the recent decision of C. van Camp 

v Auckland City Council A0�2/2007 

and the potential it has to cut 

across the foundations and policy 

of the law of succession under the 

RMA.  Parties, and in particular 

incorporated societies, have for 

some time, where possible, pleaded 

both succession and substitution to 

become appellants in Environment 

Court proceedings.  However, as a 

result of the decision in C. van Camp 

the law now appears to set a much 

lower threshold for the granting of 

applications for substitution than 

the test for succession.  This article 

argues that, in the long term, the 

decision in C van Camp may have 

the effect of circumventing the law 

of succession, as it is difficult to 

see why parties would now seek to 

meet the test for succession when 

the law in relation to applications 

for substitution of parties appears 

to set a much lower threshold test.

rIghts of submIssIon 
and appeal

As a general rule, in order to secure 

the right to appeal a decision made 

under the RMA to the Environment 

Court, a person must have made a 

submission on that matter when it 

was heard at first instance.  In the 

case of an application for resource 

consent, this means that in order to 

have the right to appeal the decision 

of the consent authority to the 

Environment Court under section 

�20 of the RMA, a person must have 

made a submission seeking relief that 

was subsequently declined by the 

consent authority.  The same applies 

to appeal rights on proposed plans, 

proposed national policy statements, 

national environmental standards 

and water conservation orders.  In 

order to be legally entitled to appeal 

a first instance decision made under 

the RMA and have the matter heard 

again, de novo, in the Environment 

Court, a person must have been 

involved right from the beginning of 

the public process. 

There are however exceptions 

to this.  A person may become a 

“successor” under sections 2A and 

27� of the RMA to a person who 

is an appellant or who has appeal 

rights.  Or a person may apply for an 

order under rule �07 of the District 

Court Rules �992 “substituting” it as 

a party to proceedings.  The District 

Court Rules apply in full and without 

modification to RMA proceedings 

due to section 278 of the RMA which 

provides that the Environment Court 

and Environment Court Judges 

have the same powers as District 

Court Judges in Civil matters.  A 

person may also become a "party" 

to an appeal if they fall into a class 

of persons recognized under section 

274 of the RMA.  This is different 

from succeeding to appeal rights or 

being substituted as an appellant in 

proceedings.  If a party succeeds to 

appeal rights or is substituted as an 

appellant, then it has an appeal in its 

own right.  Section 274 parties on the 

other hand can only give evidence 

or make submissions in respect of 

an appeal filed by another party.  

This means the ambit of their case 

is necessarily restricted by the relief 

sought by the appellant.  

For that reason, this article leaves 

the issue of section 274 parties to 

one side, and focuses on succession 

and substitution as exceptions to 

the general rule that a particular 

party needs to make a submission 

Substitution v Succession – A 
Guide To Recent Decisions 
Of The Environment Court
Warren Bangma, Simpson Grierson
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at first instance before it is entitled 

to file its own appeal.  Although 

succession and substitution are both 

exceptions to this rule, as will be 

seen, succession and substitution 

cover slightly different concepts.  At 

common law, the term "succession" 

covers a range of scenarios where one 

party takes over (or succeeds to) the 

interests of another.  For example, 

on death, or on the sale of a property 

as a successor in title.  Under the 

RMA the term succession has been 

defined to expressly include a further 

scenario where an incorporated 

group with substantially the same 

membership takes over the appeal 

rights of an unincorporated group 

who acted in concert at the time 

of filing submissions.  It is this 

particular example of succession that 

is the focus of this article.  

The term substitution on the other 

hand describes the situation where 

the Court grants an order allowing a 

party to stand in the place of another 

party, if it is satisfied the test set out 

under rule �07 of the District Court 

Rules has been met.  

In the case of succession, there is 

a degree of prior involvement at 

first instance as members of the 

unincorporated group are required to 

have made a submission and "acted 

in concert" at the stage of filing of 

submissions.  However, in the case 

of an application for substitution, 

the parties who are substituted may 

have had no prior involvement in 

the proceedings at all.  They simply 

stand in the place of the party for 

which they are substituted, by order 

of the Court.

Any party can apply for an 

order substituting it as a party in 

proceedings.  However, as will be 

seen below, succession is available 

only in more limited circumstances.  

This article examines those more 

limited circumstances in which 

both succession and substitution are 

available to a particular party, and 

the tension that has resulted due 

to the different legal tests set by the 

Court.

sectIons 273 and 2a

The test for becoming a “successor” 

is set out under sections 27� and 2A 

of the RMA, section 27� of the RMA.  

Section 27�(�) provides that: 

“Proceedings bought before the 

Environment Court shall be deemed 

to be also brought on behalf of the 

personal representatives of the person 

bringing the same and on behalf of the 

successors…, if any, to the rights or 

interests affected thereby”. 

Section 2A(2) provides that:

"For the purposes of this Act, where 

the person is a body of persons which 

is unincorporate, the successor shall 

include a body of persons which is 

corporate and composed of substantially 

the same members.”

These sections have resulted in a 

body of case law on succession where 

newly formed incorporated societies 

have claimed to be the successor 

to an unincorporated group of 

persons who made a submission or 

submissions giving rise to appeal 

rights to the Environment Court.  

These cases have in large part been 

driven by the fact that filing an appeal 

in the name of an incorporated 

society (rather than in the name of 

one person or an unincorporated 

group) has certain advantages.  It 

limits exposure of members of 

the group to an award of costs (as 

members of an incorporated society 

are not liable for the debts of the 

society solely be being members).  

Also, in the past, incorporated 

society status may have been 

required to be eligible for grants of 

Environmental Legal Assistance from 

the Ministry for the Environment 

(ELA Funding).  ELA Funding 

is now available under funding 

guidelines to unincorporated not-

for-profit groups.  However, forming 

an incorporated society can still be 

an easy way to prove not-for-profit 

status, as incorporated societies are 

prohibited under the Incorporated 

Societies Act �908 from activities 

involving pecuniary gain.

case law on 
successIon

There have been a number of 

cases involving succession by an 

incorporated society in recent years.  

These cases are summarized by Judge 

Smith in T M Baxter and Anor v West 

Coast Regional Council (at paragraphs 

�� to �4 of the decision) and, in 

essence, provide that in order for 

an incorporated society to succeed 

to the rights of an unincorporated 

group, it is necessary to show that 

the incorporated society that has 

since been formed has “substantially 

the same membership” as an 

unincorporated group of persons 

who were “acting in concert” when 

they lodged submissions.  “Acting 

in concert” does not require an 

unincorporated group of persons 

to have filed one submission on 

behalf of the unincorporated group.  
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It is permissible for different 

members of an unincorporated 

group to have filed their own 

individual submissions and still 

have been “acting in concert”.  

However, where this is the case, 

the Court will closely examine the 

circumstances surrounding the 

filing of individual submissions and 

look for evidence of a “common 

intention” notwithstanding the fact 

that individual submissions were 

filed. 

In Baxter the Court examined 

the reasons given in individual 

submiss ions  and the  re l i e f 

sought by individual submitters 

(paragraphs �5 – 29 of the decision) 

to see if this showed a “common 

intention”.  It also suggested that if 

an unincorporated group did form 

a “common intention” this might 

be documented in some way, for 

example, in minutes of a meeting.  

As a result of its analysis, the Court 

in Baxter found that although 

individual submitters (who argued 

that they had been acting in concert) 

repeated several key points from one 

submission to another there was not 

sufficient evidence of a common 

intention.  The submissions also 

expressed differing concerns about 

the adverse effects of the proposal 

and sought different relief.

rule 107 of the 
dIstrIct court 
rules

Rule �07 of the District Court Rules 

�992 sets out the test for an order 

substituting parties. On the face of 

it, it sets a much less rigorous test 

than the test for succession. 

Rule �07, along with the rest of the 

District Court Rules, apply without 

modification to Environment Court 

proceedings (as well as proceedings 

bought in the District Court). 

Section 278 of the RMA provides 

that the Environment Court and 

Environment Court Judges have 

the same powers as District Court 

Judges in Civil matters.  The relevant 

parts of Rule �07 provide:

“107 Order as tO new 
parties

Where…by reason of any person 

interested coming into existence after 

the commencement of the proceeding, 

it becomes necessary of desirable that 

any person not already a party thereto 

should be made a party thereto in 

another capacity, an order that the 

proceeding shall be carried on between 

the continuing parties to the proceeding 

and the new party or parties may be 

obtained ex parte on application to the 

Court…" 

It has become fairly common for 

parties to seek, where possible, 

to rely on both succession under 

section 2A and section 27� of the 

RMA and apply, in the alternative, 

for an order substituting parties 

under rule �07 of the District Court 

Rules.  A number of decisions have 

now considered succession and 

the use of rule �07 in this context.  

These include: S Trayling & Others v 

Christchurch City Council C�56/200�; 

Taylor v Selwyn District Council 

C56/2006; T M Baxter and Anor v 

West Coast Regional Council and Anor 

C57/2006; Pita and Ors v Far North 

District Council A006/2007; and 

the recent decision of C. van Camp 

v Auckland City Council A0�2/2007 

(although in that last case succession 

was not pleaded, only an application 

for substitution under rule �07). 

the decIsIon In C. 
van Camp v auCkland 
City COunCil

C. van Camp v Auckland City Council 

is a recent decision of the Court on 

substitution.  It involves an appeal 

lodged against the decision of 

independent hearing commissioners 

to grant consent to the Auckland City 

Council to extend the Auckland Art 

Gallery.  Ms van Camp, the appellant, 

made a submission opposing the Art 

Gallery proposal and later filed an 

appeal against the decision of the 

hearing commissioners.  Some time 

after the appeal had been filed, it was 

alleged that an unincorporated group 

called Save Albert Park (“SAP”) came 

into existence.  Ms van Camp applied 

to the Court for an order substituting 

SAP as appellant in the proceedings.  

Judge Newhook found, in principle 

(subject to satisfying himself of 

certain factual matters) that it would 

be “desirable” to grant an order 

substituting SAP for Ms van Camp.  

Granting the order for substitution 

would enable SAP to apply to the 

Ministry for the Environment for a 

grant of ELA Funding.  A grant of 

funding would not be available to 

Ms van Camp if she continued with 

the appeal alone, as funding guide 

lines do not allow grants of funding 

to individuals.  ELA Funding, if 

granted, would enable the appellants 

to present a better case in an appeal 

which Judge Newhook found 

involved some “prominent public 

interest issues”. Judge Newhook 

also stated that the application for 
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substitution could be “answered in 

part by noting the public participatory 

emphasis throughout the Resource 

Management Act” (paragraph 28 of 

the decision).  Lastly, in completing 

his assessment of the application 

for substitution Judge Newhook 

referred to his obiter concern in Pita 

“about substitution orders possibly 

cutting across the legal foundation 

for acknowledging succession”.  

However, he went on to dismiss this 

concern on the basis that each area 

of law is a “code or principle in itself” 

and accordingly he chose to “resile 

from [his] tentative expression of 

concern in Pita” (paragraph �0 of the 

Judgment).  

It is worth noting that ultimately, no 

order for substitution of parties was 

made in this proceeding, as Ms van 

Camp withdrew her application.

ImplIcatIons of the 
decIsIon In C. van 
Camp v auCkland 
City COunCil

The decision in C. van Camp appears 

to set a much lower threshold 

for the granting of applications 

for substitution than the test for 

succession.  Indeed, it is difficult to 

see why a party would seek to rely on 

succession if it could use substitution 

instead. 

As a result of the decision in C. van 

Camp arguably all a party may be 

required to prove to be substituted 

to proceedings is that: substitution 

would make it eligible for a grant 

of ELA Funding; the proceeding 

involves issues, or prominent issues 

of public interest; and that other 

parties to the proceedings would not 

be put in a worse position regarding 

costs.  It seems likely that most cases 

involving substitution of an individual 

appellant with an unincorporated 

group or an incorporated society 

will meet this test.  ELA Funding is 

available to all unincorporated and 

incorporated groups who become 

a party to Environment Court 

proceedings.  It is unclear at present 

what a case involving “issues of 

prominent public interest” requires.  

However, the RMA is generally 

regarded as a “public interest statute” 

and it could be expected that a large 

number of the cases bought under 

that statute could satisfy a “public 

interest” type of test.  In terms of 

the issue of costs, in the C van Camp 

decision, the Court found that the 

respondent was not in any worse 

a position regarding costs because 

it could still seek costs against Ms 

van Camp who was (along with the 

other members of SAP) to remain a 

party to the proceedings (paragraph 

27 of the decision).  This would also 

be the case in all applications for 

substitution involving an individual 

appellant and an unincorporated 

group.  The position that the Court 

would have taken if SAP had been 

an incorporated society is unclear. 

In that instance, there would be the 

potential for some prejudice to the 

respondent regarding costs because, 

as noted above, the members of an 

incorporated society are not liable 

for the debts of an incorporated 

society simply by being members 

and an incorporated society, and 

an incorporated society is likely to 

have only limited assets.  However, 

this difficultly could be resolved 

if, as in C van Camp, an individual 

appellant also remained a party.  

In that scenario, other parties to 

proceedings would arguably be in no 

worse a position regarding costs.  

This is in sharp contrast to the 

rigors of the test for succession 

that has been set in Baxter where 

parties have to satisfy the Court 

that they were “acting in concert” 

at the time submissions were filed 

and had formed some sort of 

common intention.  In contrast, in 

an application for substitution there 

is no requirement that there be any 

common intention at that time at 

all.  It is difficult to see, in light of 

the above, why parties would now 

seek to rely on succession when they 

could meet the much less demanding 

test for substitution instead.

conclusIon

It is submitted that the result of this is, 

regardless of whether the law relating 

to substitution and succession is 

each a “code or principle in itself”, 

the test for substitution does, 

practically speaking, cut across the 

foundation and policy behind the 

law of succession.  In the long term 

the decision in C van Camp may have 

the effect of circumventing the law 

of succession.  This is because it is 

difficult to see why parties would 

now seek to meet the legal test for 

succession when the law in relation 

to applications for substitution of 

parties appears to set a much lower 

threshold test.  
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sYnopsIs

This paper looks at the 

Australian Development 

Assessment Forum (“DAF”) 

to see what lessons can be learnt 

that might apply to New Zealand.  

The paper looks at the background 

of, and reasons for existence of, 

DAF, the prospects for a national 

harmonised planning system arising 

from the work of DAF, what it has 

or has not achieved, and whether 

it remains relevant in today’s land 

use and environmental planning 

climate.  

The paper concludes by noting 

a number of obstacles to the 

ach i evement  o f  a  na t iona l 

harmonised planning system in 

Australia, but reaffirms the need 

(at least in Australia) for a body 

such as DAF and the importance of 

continued involvement in that body 

by all of the relevant players. 

bacKground to the 
australIan daf

In Australia, we have a national 

government, as well as 6 states and 2 

territories, each with effectively their 

own planning system.  In addition, 

each of the states has their own 

local government system with up 

to �25 separate local governments 

(as in Queensland –until March 

2008 anyway), each with their 

own local planning scheme.  Land 

development is controlled by each 

of these three layers – national, state 

and local – and very often approvals 

from each layer is required, with 

little or no commonality between 

them in many cases.

Not surprisingly, there has been 

ongoing concern at what many 

people regard as over-regulation 

in the planning and development 

industry, dating back to (at least) 

the early �990’s.  Commonwealth- 

and State-sponsored programs such 

as the RRR Program (Residential 

Regulations Review) and LARP 

(Local Approvals Review Program) 

took place in the early �990’s and, 

with varying degrees of success, 

reviewed the then multiplicity of 

regulations dealing with the planning 

and development industry, with a 

particular emphasis on housing and 

residential development.  

In �996 the Commonwealth 

Government commissioned a 

report – The Bell Report – entitled 

“Time for Business”, which looked 
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at red tape for small to medium 

businesses across the nation.  Of 

particular relevance to the building 

and development industry were 

recommendations 27 and 29 of 

the Bell Report.  Recommendation 

27 dealt with building matters 

and specifically included the 

concept of private certification 

of some building applications, 

while Recommendation 29 dealt 

with the red tape associated with 

development approvals generally.  

In �997, the Prime Minister 

responded to the Bell Report in a 

paper creatively titled “More Time 

for Business”.  That paper again 

recommended, inter alia:

• the introduction of the private 

certification system that we now 

know throughout most states 

and territories with respect to 

building applications, 

• a review of the LARP Process 

that had been underway for 

some years by then, and

• of relevance to this paper, that 

a national regulatory reform 

workshop be held with all major 

players invited to consider the 

relevant recommendations of 

the Bell Report, and how to take 

those matters forward.  

However in late �997, frustrated at 

the inactivity of the commonwealth 

and the states, a number of relevant 

development industry bodies, 

headed by the Property Council 

of Australia, met on a number of 

occasions and prepared their own 

response, again creatively titled 

“Unfinished Business”.  

One of the key recommendations 

from the “Unfinished Business” report 

was the establishment of a set of key 

principles for a national regulatory 

system dealing with development 

assessment and, ideally, a single 

national planning and development 

assessment system.  The “Unfinished 

Business” report was presented to the 

commonwealth, and recommended 

that COAG (Council of Australian 

Governments )  cons ider  the 

recommendations and work towards 

the establishment of a national 

development assessment (planning) 

system.  The COAG response to 

the “Unfinished Business” paper was 

to establish a working group along 

the lines of that recommended in 

the “More Time for Business” �997 

paper.  

So it was that in June �998, a 

reasonably historic meeting was 

held in Adelaide and the National 

Development Assessment Forum 

(“DAF”) was born.  That meeting 

comprised:

• senior state planning department 

representatives from all states 

and territories;

• senior representatives of the 

local government associations 

from each of the states and 

territories; 

• relevant professional bodies 

including the Planning Institute, 

the Engineers Institution, the 

Architects Institute;

• re levant  industry  bodies 

including Property Council of 

Australia, Urban Development 

Institute of Australia, Housing 

Industry Association, Master 

Builders Association; and

• the Commonwealth, represented 

by the then Department of 

Transport and Regional Services, 

which acted as a secretariat 

(and ultimately provided some 

funding sources for the ongoing 

operation of DAF).  

At that meeting in Adelaide in 

�998, the inaugural chair of DAF 

was appointed and I was fortunate 

enough to be appointed to that 

position.  (I was then General 

Manager of Planning Services for 

the Queensland Department of 

Local Government Planning).  

daf proJects to 
date

Since June �998, and with the 

ongoing financial support of the 

Commonwealth and intermittent 

financial support by the states and 

territories, DAF and its subordinate 

working groups have met on 

numerous occasions to advance the 

review and reform process.  The 

initial step was to agree on a DAF 

Charter, which occurred in late 

�998.  

At around about that  t ime, 

some work had been done on 

“benchmarking” each of the states 

and territories planning systems, 

and DAF agreed to compile and 

update such a register.  The “States 

of Play” Register was prepared and 

was subsequently updated on a 

reasonably frequent basis, although 

I understand that that register has 

now fallen into disrepair through 

lack of attention. 

It became clear through the early 

DAF meetings that the concept 

of a single National Development 

Assessment (Planning) System was 

unlikely to be accepted by the states 

and territories.  However what was 

agreed was that the key Principles 
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of Leading Practice could be agreed 

upon, and that these would form 

the basis of ongoing reviews of 

each of the individual states and 

territories planning system from 

time to time.  Consultants were 

appointed and the first Principles of 

Leading Practice paper was prepared 

for dissemination amongst the 

constituent members of DAF.  

In parallel to the Principles of 

Leading Practice paper, a paper 

considering the concept of a 

nationally agreed set of definitions 

for use in development assessment 

was also prepared.   I return to that 

definitions paper later in this paper.  

Having these two papers prepared 

and ultimately agreed – at least 

for the purposes of dissemination 

– amongst the membership of DAF, 

a national workshop series was 

held in 2000 to seek agreement of, 

and acceptance of, the principles 

espoused in these two papers.   By 

that time, I had rejoined the private 

practice ranks and was fortunate 

enough to be appointed to undertake 

that national consultation workshop 

series throughout 2000, visiting 

each of the capital cities and about 

�5 regional centres throughout the 

country.  If it has achieved nothing 

else, DAF contributed to the 

substantial increase in the number 

of my own frequent flyer points – 

sadly, they were all with Ansett and 

have all since been lost.

Since those early days, the only two 

substantive pieces work to emerge 

from DAF have been the release of 

an updated Leading Practice Model 

of Development Assessment Processes 

(released in 200�) and more 

recently the eDA Project (Electronic 

Development Assessment lodgement 

and tracking), which is currently 

being finalised through trialling of 

a pilot system, and has achieved 

strong support from all of the states 

and territories.  Indeed, Queensland 

is a project leader in this regard.  

The national definitions process 

has stalled, and indeed NSW and 

Victoria have each adopted their 

own (different) set of definitions, so 

the prospects of a national set are 

looking poorer.

elements of a 
better da sYstem

In the early “Principles of Leading 

Practice” paper (which has been 

modified slightly in the 200� 

version), seven distinct elements 

or steps were identified as being 

appropriate prerequisites for a 

better DA system.  These elements 

are:

• Pre-application

• Lodgement

• Notification / Consultation

• Assessment

• Decision Making

• Appeals / Review

• Enforcements / Compliance.

A number of issues arise with respect 

to each of these elements. There 

may be options available within 

each of these elements for their 

formal or informal implementation, 

but the principles nevertheless 

remain.  In the Queensland 

context, it is relevant to note that 

IDAS (Integrated Development 

Assessment System) includes at 

least the last six of these in a formal 

sense, and encouragement is offered 

in most local governments for the 

first of these (pre-application), 

either formally or informally, with a 

fee or without a fee. 

In addition to the key elements, DAF 

identified that there were potentially 

six categories of assessment:

• Exempt

• Prohibited

• Self Assessable

• Code Assessable 

• Merit Assessable

• Impact Assessable.

Again considering the Queensland 

context, it is relevant to note that 

the “prohibited” category does 

not apply, although there are now 

suggestions that it should apply, at 

least in a limited way, in the recent 

IPA / IDAS review being undertaken 

by the state government.  Similarly, 

the concept of “merit assessment 

“and “impact assessment” have, 

in the Queensland context, been 

rolled together in what we know as 

“Impact Assessment”.  

other matters for 
daf

In  addi t ion to  the  mat ters 

discussed above, and noting that 

the Definitions issue is dealt with 

separately below, the other matters 

that DAF has agreed to consider 

as part of its long term operational 

plan include:

• Strategic Planning – that is, 

the re la t ionship between 
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development assessment and 

strategic planning.  It has long 

been argued that the two cannot 

or should not be separated, 

and the Planning Institute of 

Australia has been a staunch 

advocate for a greater emphasis 

on the strategic planning 

aspects.

• Concurrence and referrals – the 

determination of which agencies 

should have concurrence powers 

and the processes involved in 

achieving integrated referrals.

• Appeal mechanisms – across 

the nation there are different 

approaches to this, ranging from 

small localised tribunals (eg. 

Queensland Building Tribunal) 

to independent, quasi-judiciary 

panels (South Australia and 

others), through to direct 

appeals to the relevant state or 

territory Minister (as was the 

case in WA).  

• Call-In Powers (by the states 

or territories).  This remains a 

thorny issue, in Queensland 

at least, but that’s a topic for 

another day.

• Deve lopment  Assessment 

Application and Assessment 

fees – it has long been argued 

that fees should relate only to 

the time and effort involved in 

assessing an application, but 

there is debate about whether 

an applicant or the community 

at large should bear the full 

brunt of those costs, given that 

it is the community at large that 

will achieve at least some benefit 

from a thorough assessment and 

determination of a development 

application. 

• Benchmarking of DA systems 

– this relates to some extent to 

the “States of Play” document 

referred to earlier, whereby it 

was considered appropriate to 

undertake regular reviews of and 

benchmarking of development 

assessment systems across the 

states and territories, and indeed 

between local governments. 

• Definitions – both operational 

def ini t ions and land use 

definitions (see below).

• Private Certification – DAF has 

examined the prospects for a 

wider use of private certification 

than just building works, 

including simpler planning 

applications.  This is currently 

being used to varying degrees 

in some other states (but not in 

Queensland).

Given the ongoing work with 

respect to the Principles of Leading 

Practice paper and the Definitions 

Paper (see below), the scope of 

work for DAF is substantial, and 

there is clearly more than enough 

work for DAF to continue operating 

as an entity for some years to come, 

subject to the willingness and ability 

of its member parties to continue to 

support and fund the organisation. 

defInItIons

From my own personal time in, 

and as a consultant to, DAF, it is my 

experience that this project, which 

on the face of it would seem to be 

a relatively straightforward and 

mechanical project, has proven to 

be one of the most frustrating and 

time-consuming - and so far least 

productive.  Those who have heard 

me talk in other forums such as this 

will know my passion about the 

need to achieve, if nothing else, some 

standardisation of the terminology 

used in planning schemes and by 

planners; in Queensland at least, 

my protestations along these lines 

have fallen on deaf ears.  

In the initial national consultation 

workshop that I ran for DAF in 

2000, there was strong agreement 

for standardisation of at least 

operational definitions.  Operational 

definitions would include matters 

terms as:

• Gross floor area (GFA)

• Height of buildings

• Site coverage

• Floor level

• and so on.

To its credit, DAF prepared a 

limited set of operational terms and 

their definitions, and circulated 

that set to all of the states and 

territories for their consideration.  

In the event, each of the states and 

territories came back to DAF with 

their own individual reasons why 

the proposed definitions could 

not apply in their own state and 

territory.  I was heavily involved in 

the project at that time, and remain 

to this day amazed at the attempted 

justification for non-adoption of 

these definitions.  

The national consultation workshop 

series achieved overwhelming 

agreement that, where those 

terms were already defined in the 

Building Code of Australia (BCA) 

or any other nationally-adopted set 

of standards, those terms should 

simply be adopted, but again there 

was considerable resistance to that 

approach in some (especially local 

government) quarters.   The BCA 

Definitions took about �0 years 
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to achieve national acceptance, 

and I can see no logical basis for 

town planning schemes not to 

adopt those same definitions of, 

for example, gross floor area, or 

building height.

Notwithstanding my cynicism 

about the states’ approach, I do 

note that some states have achieved 

some degree of consistency within 

their own state or territory, and 

they are to be applauded for this, 

but this has been done in each case 

without reference to any of the 

other states, so that there is still 

wide discrepancies from at least 

state to state.  Sadly, Queensland 

lags well behind most other states 

in this respect, and we have these 

wide discrepancies even from one 

local government to another, even 

within the same general region.  

If, as seems apparent, we are 

unable to achieve any agreement 

about  s t andard  opera t iona l 

def in i t ions ,  the prospect  of 

achieving standardised land use 

definitions across the nation 

seems unbelievably unrealistic.  

Again,  we have the farc ical 

situation in Queensland where 

a “shop” in Toowoomba (for 

example) is nothing like a shop 

in Townsville, and a “showroom” 

in Cairns has nothing in common 

with a showroom in Gold Coast.  

As a planner who has practiced 

in Queensland for (far too long) 

this lack of standardisation is one 

of the most frustrating elements 

to me, especially when there is 

absolutely no justification for not 

accepting and adopting a single 

set of definitions. 

defInItIons vs 
polIcY

The single major hurdle to this 

issue that I have found is that 

planners cannot or will not separate 

terminology definitions from policy.  

Hence we have, for example, a 

shop is only a “shop” if it less than 

say 600m2 GFA, beyond which it 

becomes a “shopping complex”, a 

“showroom” or some other defined 

term.  A shop is a place that sells 

goods to the public – nothing more 

and nothing less.  Of course, certain 

types of shops have different impacts 

– carparking, location etc, but to 

deal with different types of shops 

in different ways is fine, but do it 

through policy, not a use definition.

Given my cynicism above, it is not 

necessarily surprising then that 

even engineering standards cannot 

be standardised across the nation.  

Apparently the dimensions of a car 

parking space in Cairns are, and need 

to be, quite different to a car parking 

space in Canberra.  Yet again, there 

is absolutely no justification for 

any such disparity, but apparently 

engineers are also much smarter 

than building surveyors, or even 

planners.

It seems to me that, for as long as 

we cannot achieve agreement on a 

standard set of at least operational 

definitions, let alone engineering 

standards and land use definitions, 

the likelihood of achieving any real 

harmonisation of planning and 

development assessment systems 

across the country remains ever 

remote – a fact that I continue to 

bemoan and will never understand.

other matters for 
daf

training

One of the items that emerged 

through the DAF process has been 

the desperate need for ongoing 

training in matters relating to 

development assessment, and 

indeed planning as a whole.  In 

particular, the need for training in:

• D r a f t i n g  o f  p l a n n i n g 

instruments

• Performance based planning

• Place based planning

• D e l e g a t i o n s ,  h a s  b e e n 

identified.

In the Queensland context, it is my 

strong opinion that this training is 

especially urgent - the drafting of 

planning instruments seems to 

have taken on a life of its own, and 

we see the evolution of planning 

schemes running to three and four 

lever-arch volumes, but where the 

language used is such that the man 

in the street has no idea in many 

cases as to what we are talking 

about.  

More importantly, the language 

used and the formatting used in 

many of these planning schemes 

– and indeed within the South East 

Queensland Regional Plan – is so 

broad and “flowery” that it makes it 

very difficult to legally defend some 

of the provisions set out in those 

documents.  

delegation

Equally, the principles of delegation 
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of assessment appear to be lost on 

many local governments.  It is my 

long-held and strong view that local 

government elected representatives 

have a legitimate role in the setting 

of planning policy, but should 

have little or no role in the day to 

day implementation of that policy.  

Again, the disparity in the use of 

delegation powers across local 

governments within Queensland 

is  of  major concern to the 

development industry - and indeed 

to me as a town planner operating 

across the state.  In far too many 

local government areas we see 

even the simplest of applications 

having to go through a committee 

and then full council process, and 

run the gauntlet of unqualified and 

often uninformed local government 

elected representative input and 

decisions.  In my experience, in 

the vast majority of these cases, 

the elected representative input 

adds little or no value to the 

ultimate decision, but invariably 

adds a significant time factor in the 

decision making period.  

consultation techniques

In addition to the training mentioned 

above, DAF has identified the 

need for training in consultation 

techniques.  Consultation is a 

nationally consistent element of 

many development applications 

and yet, as in the Queensland IPA 

System, the minimum requirements 

for consultation are by far the 

norm, and we hear all too often 

complaints from the general public 

and community groups about the 

lack of proper consultation.

state agencies

Another matter requiring training 

that has been identified is for state 

agencies that are being required 

to prepare Codes for inclusion in 

planning schemes or as part of their 

own referral processes.   Again it is 

important for these codes to bear 

some consistency with the format 

and structure of planning scheme 

codes as we are coming to know 

them, although hopefully a little 

less convoluted in parts. 

obstacles to 
harmonIsatIon

As I have discussed above, it is my 

view that achieving harmonisation 

between the states and territories 

in Australia is proving to be very 

difficult, and I suspect will continue 

to be very difficult.  Again based 

on my experience, it seems to me 

that the main obstacles to achieving 

this harmonisation include the 

following:

i. Parochialism between states 

(and regions).

The DAF Definitions paper that 

I have discussed above is a 

classic example of a degree of 

parochialism between the states 

and territories that flies in the 

face of achieving any realistic 

degree of harmonisation.   Each 

of the states and territories 

seems so wedded to its own 

particular system that changes 

to it to bring it into line with 

other states and territories seem 

unlikely.  Until this parochialism 

can be properly resolved, I 

doubt that we will see any real 

progress towards harmonisation 

on a national level. 

 

ii. A u t o n o m y  o f  l o c a l 

government  (part icular ly 

within Queensland).  

The degree of autonomy that 

currently rests with local 

government seems to be 

a  substant ia l  obstacle  to 

harmonisation within the 

state, let alone across the 

nation.  Each Queensland local 

government seems hell-bent on 

preparing its own individual 

planning scheme (using this as 

an example) to the point where 

we have an unreasonable and 

almost unworkable disparity 

between zones, precincts, 

domains, etc, all of which 

mean exactly the same thing.  

I can well recall that, during 

the drafting of the Integrated 

Planning Act in �996/97, local 

government steadfastly objected 

to the concept of a planning 

scheme model, arguing that 

they must be left free to 

prepare a planning scheme 

that best suited their particular 

circumstances. While the latter 

objective may well have been 

achieved in the IPA Schemes that 

we have seen, the unreasonable 

and unnecessary idiosyncrasies 

of individual planning schemes 

has effectively defeated the 

concept of harmonisation within 

Queensland.

iii. State Government 

Commitment.

Queensland seems to be lagging 

well behind the other states 

and territories with respect to 

state government commitment 

to the concept of national 
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harmonisation.  Indeed, DLGP 

has been sadly lacking in any 

leadership in this respect.  

Again, bringing it home to a 

state level, DLGP has been 

unable or unwilling to achieve 

any degree of harmonisation 

even across local governments 

within our own state with 

respect to planning schemes 

etc.  

 iv.      Lack of appropriate 

training. 

The lack of training of professional 

and non-professionals involved 

in development assessment and 

planning generally – which 

now includes a range of non-

planning personnel – is an 

ongoing obstacle to achieving 

harmonisation. 

v. Current pressures on the 

system.

 The current pressures being 

experienced within Queensland 

local governments, and indeed 

within Queensland development 

industry as a whole, are not 

unique to Queensland.  A 

review of human resource issues 

across the nation reveals that 

planners, engineers, architects 

etc in both local government 

and industry employment are 

so stretched that it is difficult 

to see the forest for the trees in 

many cases.  Worse still, there is 

no end in sight especially within 

Queensland for any relief of 

these current pressures.

vi. “Paralysis by Analysis”

 Queensland again seems to be 

one of the worst offenders in 

this regard.  When in doubt, 

undertake a review.  But we see 

precious little in the way of formal 

and constructive outcomes from 

these reviews.  IPA has now 

been in force for over nine years, 

and yet we still do not have a 

completely workable legislation 

or development assessment 

system.  

This frustration is made worse by 

the rolling reviews of legislation 

and the ever-present roll-in 

of other legislation into the 

system, such that the system as 

it is on any particular day is not 

the same as it is on any other 

particular day.  The current IPA 

review by the state government 

has offered the prospect of some 

relief in this regard, but we are 

yet to see any outcomes from 

this process.

vii. Token red-tape reduction 

projects.

 Queensland seems particularly 

good at  “ tokenism” with 

respect to improvements to the 

development assessment system.  

Currently we have a number of 

local governments throughout 

the state espousing the virtues of 

their red-tape reduction projects, 

the vast majority of which deal 

with only the periphery of the 

major complications currently 

being suffered.  What is needed 

is something like the more 

substantial and wholesale review 

undertaken by DLGP last year – 

of which we have only just seen 

a proposed outcome.  One can 

only wonder at the implications 

of the currently proposed local 

government reforms (don’t 

mention “amalgamation”) and 

the impacts that these will have 

on the wider review of local 

governments’ development 

assessment review and practices.

viii Consistency of Personnel

A substantial obstacle to the 

Australian DAF has been the lack of 

corporate history, due to the ever-

changing personnel representing the 

various parties to DAF.  The worst 

offender in this regard has been the 

commonwealth government, the 

DAF Secretariat, where the nature 

of government is that personnel are 

rotated or move to a different job 

on a frequent basis. T h e 

same applies to a lesser degree to 

the other parties, resulting in a 

lack of consistency of opinion and 

occasional conflicts between the 

views of the current parties and 

those of their predecessors.

This has implications for the 

ongoing funding of a body such as 

DAF, where a commitment from all 

the parties is required on an annual 

basis to ensure ongoing funding. 

Queensland 
conteXt

The  above  d i s cus s ion  ha s 

highlighted some of the issues of 

concern in a Queensland context, 

however it is important to note 

that the IPA as it was in �998, 

and as it remains still, complies 

with many of the DAF Principles 

of Leading Practice.  Indeed, the 

current IPA review referred to above 

offers an opportunity for improved 

compliance with the DAF principles.  

However, as I have discussed 

above, a lack of leadership from 

the state government means that 

the optimism that one might hold 
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for such improvements is minimal 

indeed.

It is clear to me from personal 

experiences that local government 

in particular feels threatened by at 

least some of the DAF principles.  

In particular, the options offered in 

the DAF Leading Practice Principles 

for delegation and outsourcing of 

development assessment, seem to be 

a major stumbling block with most 

local governments in Queensland, 

and at the national level.  

Indeed in late 2005 when the 

refined Principles of Leading 

Practice developed by DAF and 

agreed to by DAF were presented 

to the Planning Ministers Forum, 

the Australian Local Government 

Association refused to adopt the 

document because of one of the 

options set out within the document.  

It needs to be stressed that this was 

an option for consideration by local 

governments, but its inclusion in 

the final document was sufficient 

for ALGA and LGAQ to stop short 

of adopting the final document.  

That option dealt with the concept 

of independent assessment panels 

having delegated authority to decide 

certain development applications.  

This process is already in practice 

in some states of Australia, and 

indeed parts of Victoria have a 

system where independent panels 

comprising community groups as 

well as professionals are authorised 

to decide certain development 

application types.  

This comes back to my earlier 

point about the need for elected 

representatives to be involved in 

policy setting, but for appropriately 

qualified persons – either within 

or outside of the local government 

employment network – to be 

involved in the implementation of 

those planning policies.

As I have discussed above also, 

there is now a desperate need for 

a single planning scheme model 

to be prepared and adopted across 

Queensland.  The last nine years 

have shown that there is absolutely 

no justification for the variety of 

planning scheme formats that we 

have now seen.  The recent IPA 

review has proposed just that – a 

state wide model planning scheme 

– but it is yet to be seen whether, or 

how, that will be accepted by local 

governments.

Also as discussed above, there is 

a desperate need for state-wide 

standardisation of terminology and 

definitions for operational aspects as 

well as land use terminology within 

planning schemes.

Similarly, the recent token attempts 

at red-tape reduction need to be 

seriously reviewed, and more wide-

ranging and far-reaching reduction 

and consolidation of red-tape 

issues confronting the planning and 

development industry need to be 

attacked.  

summarY of the 
australIan daf 

Despite my cynicism at much of 

the obstacles to harmonisation, it 

is my fervent view that the need for 

harmonisation at both a national 

and state level in Australia remains 

as relevant as ever.  If this can be 

accepted, there is then a need for all 

of the DAF partners to reaffirm their 

commitments to the process.    

There is absolutely no doubt in 

my mind that the development 

industry, and that includes our 

partners in local government and 

state government, are suffering 

because of the lack of consistency 

between the states, and especially 

within Queensland.  In my opinion 

and experience, this has come to the 

point where the public – that is, the 

people for whom we are supposed 

to be planning – has lost faith in the 

system entirely.  When was the last 

time, for example, you owned up to 

being a town planner at a barbeque 

or private party?  

It is my strong view that local 

government needs to accept that 

its role is in strategic planning 

and policy setting, but that the 

implementation of those plans 

and policies must become the 

sole province of appropriately 

qualified professionals - not elected 

representatives. It is only for the 

higher level “impact assessment” 

type applications that elected 

representatives have a valid role to 

play.   

The state governments – and 

particularly the Queensland state 

government – need to take a much 

stronger lead role in all of the above 

matters.  At present, the Queensland 

DLGP is little more than a minor 

nuisance or annoyance in the 

development assessment processes.  

This is made all the worse by 

the current flavour of the month 

being Ministerial call-ins, when it 

becomes clear that the sole reason 

for the call-in is to refuse particular 

applications.  All this has detracted 
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from the credibility of DLGP as a 

force in Queensland planning.

And above all, the ongoing need for 

training in all aspects of development 

assessment remains as critical as 

ever.  Sadly, we are all far too busy to 

get more involved in these elements 

of the system that require substantial 

improvement.  In the Queensland 

context, we can only hold our breath 

that the IPA / IDAS review currently 

underway will achieve some of the 

outcomes and improvements that we 

are all hoping for.  

ImplIcatIons for a 
new Zealand daf

Given all this, what lessons can be 

learnt for a New Zealand DAF?

I confess to not having a detailed 

appreciation of the New Zealand 

planning system, and so I am not 

aware as to whether the same 

problems of lack of consistency 

in development assessment exist 

in NZ.  Having recently travelled 

to the USA, Canada and the UK, 

I can assure you that the same 

problems that led to the formation 

of the Australian DAF exist in those 

countries, and I will be (pleasantly) 

surprised if they do not also exist, 

to some degree at least, in NZ.

In my opinion and experience, 

the concept of getting all relevant 

levels of government together 

with industry and the relevant 

professions is the only way to 

achieve a degree of consistency.  

Industry and the professions can 

surely see the benefits of greater 

consistency, but governments may 

need to be convinced that there is 

any need to do so.  That convincing 

can best be achieved at a national 

level – the substantial savings to 

the wider economy as a whole if 

processes can be streamlined or 

simplified – and it is my experience 

that local governments cannot, or do 

not see a need to, grasp that bigger 

picture.  Therein lies the need for a 

national DAF, as opposed to a local 

or regional DAF.

That is not to say that there 

are not benefits from local or 

regional DAF groups in addition 

to the national Forum.  Indeed, 

the Australian Capital Territory, 

for example, established a DAF 

group to monitor and review the 

development assessment processes 

within that jurisdiction, with some 

successes.  But the need for national 

consistency remains and can only 

be addressed, in my opinion, by a 

national approach.

The lessons learnt from the 

Australian example are that:

• it will not be easy 

• it will not happen overnight

• it will not work if all levels of 

government, industry bodies 

and the professions are not all 

involved and committed to the 

project

• it will require an ongoing 

commitment and funding

• it will require strong leadership 

and a “champion” to continue 

the push the benefits of greater 

consistency

• there will be parochial resistance 

to be overcome along the way.

conclusIons

I am in no doubt that greater 

consis tency in development 

assessment will lead to substantial 

economic benefits, and benefits to 

the community for whom we plan.  

A national DAF project is a 

viable option to achieving greater 

consistency, and the Australian 

example, while perhaps not perfect 

and perhaps slower in achieving 

results than many would like, is 

a useful model if New Zealand 

is seeking to achieve greater 

consistency in its development 

assessment process and outcomes.

In the Queensland 

context, we 

can only hold 

our breath that 

the IPA / IDAS 

review currently 

underway will 

achieve some of 

the outcomes and 

improvements that 

we are all hoping 

for.
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sYnopsIs

The Development Assessment 

F o r u m  ( D A F )  s e e s 

consistent Development 

Assessment (DA) definitions “as 

being a critical component of its 

agenda to harmonise DA practices 

and systems throughout Australia” 

and “DAF is committed to promoting 

best practice and harmonising of the 

Planning and Development Systems 

throughout Australia.”

Each State and Terri tory is 

responsible for its own development 

assessment system. Criticisms of 

the current system include that it is 

confusing, slow and wasteful. More 

consistent results are being called 

for. New Zealand does not have 

common planning and environment 

definitions.

The ELRANZ Planning and 

E n v i r o n m e n t  C o m m o n 

Definitions Project aims to conduct 

a series of facilitated sessions in 

each jurisdiction and then across 

jurisdictions with the aim of having 

one set of common definitions 

throughout New Zealand and 

Australia.

DAF has linkages with the Planning 

Officials Group and provides advice 

and recommendations to Local 

Government and Planning Ministers 

of Australia and New Zealand.

New Zealand is not a member 

of DAF. Stakeholders from New 

Zealand (similar to those represented 

on DAF) will be able to participate 

in the ELRANZ Project along with 

their Australian colleagues. DAF 

Members will be encouraged to 

become involved in the ELRANZ 

Project.

Techniques such as consensus 

building, collaborative governance, 

dialogue, conflict assessment 

reporting and facilitated discussions 

will be used in the ELRANZ Project.

Common Planning and 
Environment Definitions 

– How To Use The 
Environmental Law 

Roundtable Of Australia 
And New Zealand 

(ELRANZ) To Build 
Consensus Amongst 

Stakeholders
John Haydon, Convenor of the Environmental Law Roundtable of 
Australia and New Zealand
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tIme for a dIfferent 
approach: the need 
to buIld consensus

This process recognises that 

stakeholders have different interests. 

Interests are the underlying reasons, 

needs, or values that explain why 

they take the position they do.  

Consensus building is an agreement 

seeking process involving a good 

faith effort to meet the interests of all 

stakeholders.  

Consensus building requires that 

someone frame a proposal after 

listening carefully to everyone’s 

concerns.  In this case the process 

should be convened by DAF who 

should play an important financing 

role.

The following general propositions 

will apply to a consensus building 

approach recommended for 

the ELRANZ Planning and 

Environment Common Definitions 

Project:

• There is considerable scope 

for a greater use of consensus 

building, public participation 

and assisted dispute resolution 

techniques to create good 

environmental outcomes. 

• Instead of an adversarial debate 

a collaborative and cooperative 

approach can lead to a better 

understanding of different points 

of view so that common ground 

can be achieved. 

• Using dialogue techniques and 

giving stakeholders a chance 

to be heard will lead to a better 

decision process. 

• The role of the third party 

neutral Facilitator should not be 

underestimated.

• “Consensus building and other 

forms of collaborative planning 

are increasingly used for 

dealing with social and political 

fragmentation, shared power, 

and conflicting values.”

• “Consensus building processes 

are not only about producing 

agreements and plans but 

also about experimentation, 

learning, change, and building 

shared meaning. Consensus 

building among stakeholders is 

increasingly common as a way 

to search for feasible strategies 

to deal with uncertain, complex, 

and controversial planning and 

policy tasks.” 

conflIct 
assessment report

Initiating and implementing a 

consensus building process can be 

a daunting task, especially when 

there are a great number of parties 

involved, as is often the case when 

dealing with issues of environmental 

concern.  

Each conflict is different and there 

are no hard and fast rules about 

when consensus building is likely 

to succeed. Conflict is ubiquitous.  

It takes many different forms and 

can impact (and be impacted by) 

different stakeholder or interests 

groups in many different ways.  

These conflict dynamics change 

over time.  Initially, there must be a 

decision about whether to undertake 

consensus building at all.  

C o n f l i c t  a s s e s s m e n t  i s  a 

recommended step when convening 

a consensus building process.  Coltri 

defines conflict assessment as:

The rigorous, step-by-step, theory 

based analysis of interpersonal 

disputes to determine its features 

and characteristics.  Conflict 

(assessment) enables the user 

to plan an approach to dealing 

effectively with… conflict.

Conflict assessment is, therefore, 

the process by which an assessor 

(usually a neutral third party) 

collates and interprets data collected 

from confidential interviews with 

key stakeholders in an attempt to 

understand the elements of the 

dispute:  people, dynamics, issues 

and interests.

Without a thorough understanding 

of the elements of a particular 

environmental conflict designing 

a conflict resolution process will 

be more difficult.  In fact, a poorly 

designed process can actually worsen 

an existing conflict. This approach to 

environmental conflict assessment is 

just one possible example.  It is the 

intellectual, analytical and (as far as 

possible) objective process itself that 

is of consequence.

Consensus 

building requires 

that someone 

frame a proposal 

after listening 

carefully to 

everyone’s 

concerns.
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the role of the 
neutral thIrd partY

To deal with the complexities 

arising from a potential consensus 

building project, it is often advisable 

to approach a professional neutral 

third party to request their expertise 

in conducting a conflict assessment.  

Essentially, a conflict assessment is 

an information gathering exercise 

that produces recommendations 

regarding:

• potential stakeholders in a 

conflict or proposed consensus 

building effort;

• important issues;

• the feasibility of proceeding 

with consensus building, given 

institutional, financial and other 

constraints; and

• the circumstances required for 

key parties to participate.

It is essential that a conflict 

assessment be conducted by 

someone who will be perceived by 

all stakeholders as impartial.  An 

assessor should not have a stake 

in the conflict nor be perceived as 

partisan in any way.  Nevertheless, 

it is preferable that an assessor 

have some knowledge of the 

issues at stake, although extensive 

experience in the given field is not 

a pre-requisite. Key to the practice 

of consensus building is knowledge 

and expertise of conflict resolution. 

Educating stakeholders about 

consensus building is easier if the 

facilitator has firsthand experience.  

In addition, there are a number of 

practical skills which an assessor of a 

conflict ought to have. The assessor 

should be an effective interviewer; 

should know how to elicit direct 

answers from key informant; 

follow up on vague or ambiguous 

comments; seek clarification and be 

able to summarise comments and 

identify the main themes and key 

issues arising from the preliminary 

discussions.  

A conflict assessment creates an 

opportunity for the assessor to 

educate the stakeholders about what 

it takes to initiate a consensus-based 

process and follow it through.  The 

assessor can answer questions and 

address concerns in private, so that 

each potential participant can make 

an informed decision about whether 

or not to participate.  

At a time when the use of assisted 

dispute resolution (ADR) and 

consensus building is becoming 

more widely understood across 

all sectors of civil society, the 

importance of education cannot be 

stressed enough.  As more attempts 

are made to introduce ADR and 

consensus building into our decision 

making culture, we will be looking 

to learn from those people or 

groups who have been there before.  

Third party neutrals engaged in 

environmental conflict assessment 

are in excellent positions to improve 

our understandings of conflicts 

within this specialised field. 

As such, the assessor can play an 

important relationship building 

role before the consensus building 

process itself begins. The individual 

who conducts a conflict assessment 

often goes on the mediate the group 

conversation if it proceeds.  One-

on-one, confidential interviews 

allow the assessor to get to know 

each stakeholder individually.  

The stakeholders can also gauge 

whether the assessor is likely to be 

an impartial and effective facilitator.  

The assessor should be able to 

connect with stakeholders.  One of 

the key challenges within conflict 

analysis requires the Third Party 

Neutral to begin to understand the 

behaviour of the participants.  The 

more comfortable an interviewee 

feels, the better the interview and 

the more valuable information will 

be extracted.  

Overall, this means that an assessor 

should have the requisite knowledge, 

skill and background to ensure the 

process is completed effectively, 

efficiently and with sufficient 

attention to detail.  With an increased 

focus on professional ethics within 

A conflict 

assessment 

creates an 

opportunity for 

the assessor 

to educate the 

stakeholders 

about what it 

takes to initiate a 

consensus-based 

process and 

follow it through.



Resource Management Journal 22

the environmental fields, these skills 

are becoming more than desirable; 

they are indeed expected.   The 

failure to understand the dynamics 

of a particular conflict will, more 

than likely, result in some resolution 

strategy that is not suitable for the 

specific context.  Moreover, possible 

options for finding common ground 

between the stakeholders may be 

overlooked if the conflict is not 

carefully assessed.  

approaches to 
envIronmental 
conflIct 
resolutIon

Almost all practitioners of assisted 

dispute resolution agree that 

some sort of assessment should 

be conducted at the outset of a 

convening effort.  Different situations 

and circumstances will demand 

different approaches.  However, the 

overall objective will remain the 

same:  to identify stakeholders and 

key issues, analyse the feasibility of 

moving forward and designing a 

work plan for proceeding.

The value of the analysis lies 

not in the method by which it is 

undertaken, but the fact that it is, 

indeed, undertaken.  As such, the 

best analysis will not necessarily 

apply a single conflict analysis 

model.  It has been said:  

Because conflict situations can be 

so diverse, and because models 

are not exclusive representations 

of "truth", we are not looking for 

a single model of conflict that 

will help us in all situations. 

Rather, we are looking for a 

number of models of conflict 

analysis that will help us in 

different situations, different 

circumstances, and with different 

people. Said another way, there 

are many, many different points 

of view or frameworks by which 

to understand conflict, many of 

which can be valid and useful.

In the introduction stage, the 

assessor should collect background 

information which enables the 

preparation of a preliminary list of 

likely stakeholders.  The process 

of identifying stakeholders can 

be thought of as a continuing 

process that moves outward in 

concentric circles. These preliminary 

stakeholders should be asked to 

suggest others who might have a 

stake in the conflict.  In this way, the 

circle of stakeholders will expand.  

In  many  c a s e s ,  e spec i a l l y 

environmental disputes, there is 

likely to be a large information gap 

between corporations, governments 

and the community.  Environmental 

disputes are typified by a large 

number of stakeholders.  Conflict 

assessment is an important step as 

the assessor can help in information 

distribution and suggest appropriate 

ways to organise stakeholders.  For 

instance, a public meeting could 

be held to explain the situation.  

This might allow members of the 

community with similar views to 

form groups and take steps towards 

appointing a spokesperson.  

Once stakeholders have been 

identified, the assessor should 

s c h e d u l e  i n t e r v i e w s  w i t h 

stakeholder representatives.  A 

promise of confidentiality should 

be offered and participants assured 

that being interviewed does not 

oblige them to participate in a 

subsequent consensus building 

process.  The assessor should also 

draft an interview protocol, with a 

list of questions to be asked, before 

proceeding. It is preferable to ask 

open ended questions, as this will 

encourage interviewees to talk 

at length about what they feel is 

important, which will elicit detailed 

responses, unaffected by potential 

survey bias.   

The information gathering and 

analysis stages come next.

The conflict assessment report 

could suggest how a dialogue could 

be encouraged so that entrenched 

positions are not developed or, if 

developed, are resolved.  In order 

to advance the consensus building 

process, it may be important to 

consider, as part of the conflict 

assessment, how and when to 

exchange information.  

Potential obstacles to reaching 

agreement should be identified.  

The process 

of identifying 

stakeholders can 

be thought of 

as a continuing 

process that 

moves outward in 

concentric circles.
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These may include issues where 

mutual gain does not seem possible 

– where mutual ly exclusive 

opinions exist, positions are deeply 

entrenched or where there are 

insufficient incentives. 

This analysis can help lead to a 

determination of whether of not a 

consensus building process should 

proceed and on what basis.  The 

following list identifies some major 

barriers to a successful consensus 

building process:

• There are few areas of potential 

agreement, and few areas of 

mutual gain;

• One or more key stakeholders 

re fuse  to  par t i c ipa te  or 

negotiate;

• There is an unachievable or 

unrealistic deadline to reaching 

consensus;

• There is  a better option 

available;

• Huge power imbalances exist; 

and 

• There is no way to fund the 

consensus building effort.

While the existence of one of these 

problems in isolation can usually 

be overcome by a skilled consensus 

building professional, a refusal by 

a key stakeholder to participate is 

usually inimical.  After a thorough 

analysis of all these issues, an 

assessor will determine whether or 

not a consensus building process is 

likely to be productive. 

In essence, a conflict assessment 

is an educational process.  It is 

preparatory in nature.  It tells a story.  

As Coltri notes:

Conflict assessment enables the user 

to clarify the reasons for the conflict, 

the deep-seated goals and interests 

of the disputing parties, and the 

impediments to effective resolution, 

with a level of complexity that 

real-life conflicts presents and 

demands.  Knowing the conflict at 

this level of detail and objectivity 

enables practitioners of conflict 

(assessment)… to tailor the very best 

process to meet the needs of those 

with whom they are concerned.  It 

allows the users… to develop better 

strategies for addressing the conflict.

Consensus building efforts are 

becoming more widespread and what 

is apparent is that each situation is 

different.  Each potential effort must 

be designed anew, drawing on the 

successes of previous experiences 

and incorporating mechanisms to 

ensure mistakes are not repeated.  

While it may appear that likely 

stakeholders, issues of dispute and 

the structure of a process are readily 

apparent, the value of a conflict 

assessment and report is that it 

identifies issues that would otherwise 

be overlooked.  This ensures each 

consensus building effort gets off to 

a good start, is credible, and capable 

of ensuring the support of all those 

involved.  

ELRANZ advocates a well designed, 

thorough and innovative approach 

to each issue referred to it for 

consensus building.  Through its 

network, ELRANZ can also assist in 

identifying and expanding the list of 

potential stakeholders.  

common defInItIons

On �� March 2006, the New 

South Wales (NSW) Government 

gazetted the standard instrument for 

preparing new local environmental 

plans (LEPs). For the first time, local 

plans across NSW will use the same 

planning language, making it easier 

for communities to understand what 

is planned for their local area and 

the zoning controls. All councils 

will use the standard instrument 

to prepare a new principal LEP for 

their local government area, to be 

completed by 20��.

This Order incorporates a dictionary 

of planning and land use terms. 

The standardised elements in the 

template are layout, format and 

dictionary - including land use 

definitions, standard zones and 

standard clauses.  

In view of the NSW work the DAF 

has not considered the Definitions 

project a continuing priority in its 

work program. What NSW has done 

should be used to build consensus 

ELRANZ 

advocates a 

well designed, 

thorough and 

innovative 

approach to each 

issue referred to 

it for consensus 

building.
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across all jurisdictions including 

New Zealand.

Victoria has common definitions and 

Queensland is considering them.

The first task for the ELRANZ Project 

is to assess the commonality of the 

NSW and Victorian definitions. 

Secondly, encourage Queensland 

to take on board the common 

definitions developed in NSW 

and Victoria. The ELRANZ project 

will need to look at the extent of 

commonality in these � States as well 

as developing common ground with 

the other 7 jurisdictions (including 

New Zealand). The eventual aim 

is to have one set of planning and 

environment definitions that apply 

across Australia and New Zealand.

the need for 
harmonIsatIon

Subject to negotiations amongst the 

stakeholders one approach will be to 

encourage the NSW representatives 

to show why their definitions are 

appropriate and why they should be 

adopted in other jurisdictions.  

A significant amount of dialogue will 

be necessary where all jurisdictions 

are represented together with a 

panel from New South Wales to help 

clarify any queries. Some questions 

may include:

�. What was involved in the 

process of getting to the stage of 

common definitions?

2. Why is this system in place 

and why are these definitions 

thought to be paramount?

�. Is there the option to amend 

these definitions to ensure a ‘best 

fit’ list for all States?

4. Why should other jurisdictions 

adopt these definitions? 

A program may need to be developed 

in conjunction with stakeholders to 

move forward.   This can be done 

through the use of a third party 

facilitator. 

An institution such as ELRANZ can 

act on behalf of the governments and 

supply the third party facilitator. 

When using consensus building for 

policy development, ELRANZ advises 

the development of communication 

strategies and a commitment to 

involving all stakeholders fully in 

the public participation activity.  The 

use of a negotiated rulemaking style 

approach to policy development is 

also advocated by ELRANZ.  

ELRANZ promotes dialogue, not 

debate, leading to the establishment 

of common ground.  This is achieved 

through meaningful consultation, 

effective handling of protest and the 

better presentation of science and 

technology.  

the australIa 
- new Zealand 
relatIonshIp & 
the approach of 
coordInatIon & 
harmonIsatIon

The New Zealand system suggests 

a process of coordination between 

jurisdictions as opposed to the idea 

of absolute harmonisation. 

A distinction can be drawn 

between legal harmonisation and 

coordination or cooperation. 

Harmonisation involves utilising 

l eg i s l a t ive  or  o ther  formal 

instrument-based mechanisms 

to achieve parity between legal 

systems.  

Coordination or cooperation can 

involve a wide range of mechanisms 

and ac t iv i t i e s  tha t  do  not 

necessarily seek to resolve a lack of 

harmonisation among different legal 

systems

According to the New Zealand 

Government, “harmonisation” 

tends to focus on substantive laws, 

rather than on the full range of 

forms of cooperation in making 

and administering business laws. 

Coordination more clearly embraces 

cooperation at the institutional 

level (between Governments and 

regulators).

An institution such 

as ELRANZ can 

act on behalf of 

the governments 

and supply the 

third party 

facilitator.
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It must be acknowledged however 

that coordination and cooperation 

arrangements between Australia 

and New Zealand may involve or 

lead to formal legal harmonisation.

While the basic  concept of 

harmonising legal systems may 

appear to be straight forward- 

through reducing or eliminating 

inconsistencies, duplication, or 

complexity between those systems- 

the actual progression to a unitary 

system of government may not be 

as to easy to achieve. Questions of 

feasibility arise. 

A n  i m m e d i a t e  a t t e m p t  a t 

harmonisation may not be practical. 

A more realistic approach would be 

to approach the process in a series 

of stages. 

A logical way to advance the 

procedure would involve attempting 

to find areas of common ground 

between the legal systems.

fIndIng common 
ground 

Through a process of dialogue, it 

is hoped that parties will come to 

realise that each of their arguments 

are founded upon the same general 

concerns.  This is the process of 

“finding common ground”.  

This method has been effective for 

a number of highly contentious 

issues, including abortion. The 

Network for Life and Choice is 

an example of how organisations 

can engage in a third way between 

those who are deeply polarised 

and with respect to difficult public 

policy issues.  Each network session 

concluded with a brief, onsite 

questionnaire by those who were 

assessing the effectiveness of the 

process.  That onsite questionnaire 

was supplemented with data and a 

great depth of perspective through 

interviewing participants.

To assist dialogue in the above 

mentioned process, a “balanced 

group” was invited to develop a 

common purpose and agenda, 

develop a set of ground rules and 

plan facilitator training sessions

The use of a facilitator is advised 

as this often ensures productivity, 

enforcement of the ground rules and 

monitoring balanced participation.

As with all consensus building 

activities, the focus should be on 

dialogue and not debate. This will 

help establish the main issues at 

hand and bring out the concerns 

common to all parties. 

Limitations to the common ground 

process include poor facilitation, 

moving to action too quickly and 

frustration and tension between 

those who want to talk and those 

who want to do something.  

the staKeholders

New Zealand is not currently 

represented on DAF. In addition to 

New Zealand stakeholders being 

involved in the ELRANZ Project 

there should be representatives 

from New Zealand on DAF. This 

would be natural extension of 

the current membership and 

consistent with the Ministerial 

Standing Committee structure 

which includes New Zealand. 

There should be the development 

of a cross Tasman stakeholders 

group and a small project team 

for the ELRANZ Planning and 

Environment Common Definitions 

Project. 

This is an edited version of the paper 

presented by John Haydon at the 

RMLA Conference 4-6 October 2007 

Hawke’s Bay. A fully referenced 

version of the paper can be viewed on 

the RMLA website www.rmla.org.nz .

As with all 

consensus 

building activities, 

the focus should 

be on dialogue 

and not debate.
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IntroductIon

Ironical ly the concept of 

reverse sensitivity, which has 

assumed such prominence in 

resource management decisions, 

does not originate directly from 

the provisions of the Resource 

Management Act �99� (RMA) 

or its legislative predecessors 

such as the Town and Country 

Planning Act �977.  Instead, the 

concept has evolved from the 

need to consider existing activities 

when assessing the effects of 

introducing a new and potentially 

conf l ic t ing act iv i ty  into the 

environment.  Against this legal 

backdrop, the paper will consider 

the wide-ranging impact reverse 

sensitivity has had on a number 

of industries, both those which 

occur within a rural setting, such 

as viticulture, horticulture and 

agriculture, and in industrial areas 

where existing and developing 

industries are struggling to cope 

with ever-expanding residential 

development.

reverse sensItIvItY

Reverse sensitivity was first judicially 

defined in Auckland Regional 

Council v Auckland City Council 

[�997] NZRMA 205, however, 

the following definition has been 

found helpful in recent decisions 

(Affco New Zealand Limited v Waikato 

District Council (EnvC A�6/98, 2� 

April �998); Winstone Aggregates v 

Matamata-Piako District Council �� 

ELRNZ 48):

Reverse sensitivity is sensitivity 

not to environmental impact, 

but to complaint about 

environmental impact, reverse 

sensitivity exists where an 

established use produces adverse 

effects and a new use is proposed 

for nearby land.  It is the legal 

vulnerability of the established 

activity to objection from the 

new use.  Under the [RMA], 

new uses may be prohibited or 

limited on the ground of reverse 

sensitivity in order to protect 

established uses from having to 

modify their operation. (Pardy 

et al 1999, p 93)

As the  de f in i t ion sugges ts , 

reverse sensitivity responds to the 

vulnerability of existing activities to 

attack from incompatible activities.  

The Court in Independent News 

Auckland Limited v Manukau City 

Council (EnvC A�0�/200�, 24 

June 200�) acknowledged this 

susceptibility in its statement that 

complaints can be the “first sign 

of a ground swell of opposition 

that can chip away at the lawfully 

established activity” and in Winstone 

Aggregates v Matamata-Piako District 

Council �� ELRNZ 48 the Court 

recognised the “corrosive effect that 

continued complaints at a high level 

can have on a company’s continued 

confidence in operating in an area”.

Reverse sensitivity has now been 

firmly established as an adverse 

effect under s� RMA in and of 

itself (Winstone Aggregates).  It is 

also accompanied by a duty to 

avoid, remedy or mitigate adverse 

effects in order to achieve the RMA’s 

purpose of sustainable management 

(Winstone).

Despite a general acceptance that 

reverse sensitivity is necessary 

Reverse Sensitivity: 
Growing Beyond The 
Boundary

By David McGregor, Senior Partner, Marija Batistich, Senior 
Associate and Julia Harker, Solicitor, of Bell Gully  
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to protect existing productive 

industries from new developments, 

there are still some reservations 

that it might be used to create an 

illegitimate buffer zone around an 

existing use (Affco New Zealand 

Limited ).  The Winstone Aggregates 

decision responds to this concern 

by emphasising that activities 

should internalise their effects 

unless it is shown that they cannot 

reasonably do so.  To warrant the 

imposition of restrictions on the 

use of adjoining land, the industry 

must be of considerable economic 

or social significance locally, 

regionally or nationally (at [�0]).

the wIne IndustrY

New Zealand’s rapidly developing 

wine industry is illustrative of the 

tensions which can exist between 

exist ing primary production 

activities and new residential 

activities within the rural zone.  

Increasing numbers of people are 

looking at living opportunities 

beyond the urban fringe in the 

expectation of “tranquil countryside 

living”.  However, these romantic 

visions of the rural environment do 

not take into account the reality of  

working viticultural areas and place 

unreasonable pressure to maintain 

the peaceful setting expected 

by residents or face a barrage of 

complaints.

In contrast to the expectations 

of rural-residential  dwellers, 

viticulture is an often noisy affair.  

Bird scaring devices emit regular 

gun shot sounds, helicopters and 

fans are used to avert the threat of 

frost damage, and tractors and other 

machinery are used at harvesting.  

Nearby dwellers may also have 

existing perceptions regarding the 

effects of spray drift.

While resource consents for 

proposed developments have been 

declined due to the issue of reverse 

sensitivity, the potential use of land 

for primary production, such as 

viticulture, was only a decisive factor 

if the land was of a significantly high 

quality.  This approach is evident 

from the decision in Fraser Shingle 

Limited v Hastings District Council 

(W7/92, 25 February �992 (PT)), 

which was a landmark decision for 

the wine industry.  The appellant 

had applied for consent to quarry 

gravel from a property in Fernhill, 

Hawkes Bay.  However, the Court 

found that the land possessed a 

“relatively rare combinations of 

qualities” (at p 22) which made it 

suitable for growing high quality 

wines and that these qualities 

would be irreparably damaged by 

the proposed quarrying.

While Fraser Shingle is still viewed 

as a benchmark decision, more 

recent cases seek to address reverse 

sensitivity by requiring mitigation 

measures (Isola Estates Limited 

v Auckland City Council (EnvC 

W042/2006, � June 2006).  In 

Upper Clutha Environmental Society 

v Queenstown Lakes District Council 

(EnvC C��2/98, �0 September 

�998) reverse sensitivity issues 

associated with locating a residential 

subdivision in close proximity to 

the existing Rippon vineyard, were 

to be mitigated by a �0 metre buffer 

strip of Kanuka.

However, in some circumstances 

the Courts have found proposed 

subdivision in close proximity to 

vineyards unacceptable, despite 

proposed mitigation measures, 

where this would be incompatible 

with rural zoning and aggravate the 

potential for land fragmentation 

(Calapashi Holdings Limited v 

Marlborough District Council (EnvC 

W045/04, 8 June 2004)).

other IndustrIes

Reverse sensitivity and the potential 

for incompatible activities to impact 

on the viability of existing uses 

is, of course, not restricted to the 

wine industry or to the rural sector.  

This chilling effect on industry, 

particularly as a result of residential 

development pressures, is evident 

in a number of sectors.

New Zealand’s 

rapidly developing 

wine industry is 

illustrative of the 

tensions which 

can exist between 

existing primary 

production 

activities and 

new residential 

activities within 

the rural zone.  
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hortIculture and 
agrIculture

Despite the significance of both 

horticulture and general agriculture 

to the New Zealand economy, this 

sector is increasingly subject to 

the pressures of rural-residential 

development and the loss of 

productive land.  Reverse sensitivity 

issues in rural areas may result in a 

cumulative reduction of rural land 

available for production.  This is 

because many developments, if 

permitted, remove the possibility 

of future amalgamation of titles, 

thereby limiting the range of rural 

activities which are possible (Blyth 

v Tasman District Council (EnvC 

C�75/2005, �5 December 2005); 

Jaket v Dunedin City Council (EnvC 

C��5/05, 29 August 2005)).  This 

effect is evident from Ministry of 

Agriculture and Forestry studies, 

which found that �7,600 ha of 

farm land is converted to lifestyle 

development annually (Ministry 

of Agriculture and Forestry (MAF) 

report, 2005). 

Reverse sensitivity issues often 

arise in relation to spray drift (eg.

McQueen v Waikato District Council 

(A45/94, 20 June �994, (PT))) and 

unavoidable odours resulting from 

primary production activities.  In 

Sugrue v Sadler (EnvC C4�/2004, 

7 April 2004) the owners of a 

neighbouring property challenged 

a proposed restaurant, claiming 

that odour from their piggery might 

adversely affect the restaurant, 

leading to pressure to curtail the 

piggery’s operation.  Ultimately, 

the Court granted consent for 

the restaurant on condition that 

the applicants enter into a no 

complaints covenant, and that 

guests would not be served outside 

of the restaurant premises.

However, the approach taken 

by the Court in Sugrue is by no 

means universal.  In Waikato 

Environmental Protection Society 

Incorporated v Waikato Regional 

Council  (EnvC W060/07, 2� July 

2007) an application made by a 

mushroom composting firm to 

extend operations was rejected by 

the Court despite the applicant’s 

assertions that the odours from the 

site were not offensive because they 

were rural in nature.  The Court 

concluded that while it was not 

feasible for the existing facility to 

completely internalise odour effects, 

the odours emanating from the site 

were nonetheless unreasonable 

as they had an adverse effect on 

neighbours and were discernibly 

different from other rural odours 

generated in the area.

QuarrIes

The Quarrying of aggregates and 

minerals, such as limestone, is 

of both regional and national 

significance.  The importance of 

the industry to the New Zealand 

economy was emphasised in both 

Winstone  Aggregates and Golden 

Bay Cement Limited v Whangarei 

District Council (EnvC A�5/2005, � 

February 2005).

Due to the noise, vibrations and 

fly rock resulting from quarrying 

and the difficulty of internalising 

these effects on site, quarrying 

has been identified as highly 

vulnerable to reverse sensitivity 

concerns (Winstone Aggregates; 

Golden Bay Cement).  In Winstone 

Aggregates and Golden Bay Cement 

cases potential reverse sensitivity 

issues were addressed through 

planning mechanisms.  In Winstone 

the Court directed Matamata-Piako 

District Council to include two 

strategically placed quarry noise 

boundaries in its Proposed District 

Plan, while in Golden Bay Cement 

the Court restricted residential 

zoning to portions of the applicant’s 

site which were less affected by the 

adjoining quarry.

transport and port 
actIvItIes

Transportation and Port activities 

examples of industries often 

subject to pressure from residential 

development in areas traditionally 

reserved for industrial activity. 

For example, both Christchurch 

and Wellington airports have 

faced encroaching residential 

development on neighbouring land 

which threatens to restrict airport 

operations.

In Garguilo v Christchurch City 

Council (EnvC C��7/00, �7 August 

Reverse sensitivity 

issues in rural 

areas may result 

in a cumulative 

reduction of rural 

land available for 

production.
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2000) the Court refused to give 

consent to residential subdivision 

within the Airport Influences Zone 

as it would create a precedent 

effect which would lead to pressure 

to reduce noise from airport 

operations, particularly at night.  

In contrast, the Court rejected 

Wellington International Airport’s 

argument that  an increased 

population close to the airport 

was likely to cause future conflicts 

and ultimately restrict airport 

operations (Wellington International 

Airport Limited v Wellington City 

Counci l  (EnvC W�02/97, �9 

November �997)).  The Court 

found that residential development 

was an acceptable activity within 

the  sur round ing  zone  and 

that the proposed Wellington 

District Plan would guide future 

residential developers as to what 

noise emissions were predictable 

within the boundary.  Wellington 

International Airport’s subsequent 

challenge to a neighbouring four 

level housing development was 

similarly ill  fated (Wellington 

International Airport Limited v 

Wellington City Council (EnvC 

W055/05, �5 July 2005).

Similar concerns about encroaching 

residential development have arisen 

in relation to ports at Auckland 

and Lyttelton.  In Auckland this 

has led to widespread use of 

no complaints covenants and 

soundproofing controls (see Ports 

of Auckland Limited v Auckland City 

Council [�999] � NZLR 60�), while 

in Lyttelton, the Port Company 

recently negotiated district plan 

provisions which provide for noise 

management and mitigation plans, 

as well as port-funded acoustic 

treatments of homes (Frater v 

Christchurch City Council (EnvC 

C�24/2006, 28 September 2006); 

(EnvC C0�8/07, �9 March 2007)).

The potential for reverse sensitivity 

to negatively impact on transport 

and associated activities has also 

been recognised by Transit New 

Zealand, which addresses the risk 

that new activities located near 

established state highways may 

object to associated noise and 

vibration effects in Appendix 5D 

of its draft Planning Policy Manual 

(August 2007).

energY

The Government’s recent focus on 

renewable energy as the preferred 

source of New Zealand electricity 

supply has resulted in numerous 

applications for the development of 

wind farms throughout the country.  

It is evident, however, that these 

wind farms are facing increasing 

pressure regarding visual amenity 

and noise emissions from nearby 

residential developments.

The Puketiro wind farm on the 

hills between Porirua and Hutt 

Valley offers a taste of what is 

to come.  Greater Wellington 

Regional Council decided that in 

December 2005 that the site should 

be made available for wind farm 

development and subsequently 

tendered development rights 

to RES New Zealand Limited.  

However, the recent consultation 

process has resulted in numerous 

objections, as farms located in 

close proximity to the wind farm 

have been subdivided and scores of 

houses have either been built or are 

planned in the area. (Giant Turbines 

Whip up a Storm, Stuff.co.nz, � 

September 2007).

Reverse sensitivity was also raised 

and dismissed in the recent High 

Court decision of Unison Network 

Ltd v Hawkes Bay Wind Farm 

Ltd [2007] NZRMA �40, where 

competing wind farm businesses 

contended that their opponents’ 

turbines could have adverse 

effects on turbines located on their 

property.

effects of urban 
growth

Urban growth is now recognised as a 

fundamental resource management 

and local government issue.  While 

both local and regional council 

policies in most centres are now 

focussed on urban intensification 

ra ther  than expans ion ( for 

example, the Auckland Regional 

Growth Strategy (�999)), there is 

continuing pressure from many 

sectors of the community to extend 

Metropolitan Urban Limits (MUL) 

to allow for further residential and/

or commercial development.

Urban growth is 

now recognised 

as a fundamental 

resource 

management and 

local government 

issue.
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In Auckland, the MUL has been 

well established as a key tool 

in promoting the sustainable 

management of  natural  and 

physical resources in the Auckland 

Region (Ballantyne v Papakura 

District Council (EnvC A056/06, 

�6 May 2006).  However, sectors 

of the community will continue to 

push the envelope, either through 

lobbying to expand the MUL or 

by arguing that their activity is 

not urban in character (eg. Roman 

Catholic Diocese of Auckland v 

Franklin District Council (EnvC 

W0�8/07, 22 March 2007, (EC)) 

where the Environment Court 

reconsidered its decision in light 

of the High Court’s finding that a 

proposed school outside the MUL 

was not an urban activity; and 

Ballantyne where the Environment 

Court held that a proposed motel 

was not an urban development).

One thing is certain, however, the 

expansion of the MUL into existing 

rural areas has the potential to raise 

reverse sensitivity concerns in areas 

where residential development was 

previously never contemplated.

mechanIsms to 
address reverse 
sensItIvItY Issues

As reverse sensitivity has gained 

increas ing prominence as  a 

significant resource management 

issue, a variety of mechanisms 

have been utilised at a private, 

local, regional, and, more recently, 

national level to address concerns.

Private Mechanisms: no complaints 

covenants

“No complaints covenants” are a 

common voluntary mechanism 

used to restrain incoming activities 

from complaining about the adverse 

effects of an existing activity.  Such 

covenants are usually proposed by 

an applicant attempting to gain 

resource consent for an incoming 

activity as a means of responding 

to concerns by the operator of 

an existing activity.  Such an 

undertaking may be either agreed 

as a condition of the consent under 

s�08 RMA or private agreement, 

and can be registered on the title 

of the receiving site under s�09 

(Winstone Aggregates, at p��).

No complaints covenants,  i f 

imposed as a condition of consent 

under section �08 must meet the 

tests in Newbury District Council v 

Secretary of State for the Environment 

[�98� AC 578 and may not be 

imposed without the consent of 

the applicant (Ports of Auckland 

v Auckland City Council [�999] 

� NZLR 60�).  No complaints 

covenants have been successfully 

used by various industries when 

faced with increased residential 

activity in their immediate vicinities  

For example, in relation to Ports 

(the Auckland District Plan- Central 

Area Section (�4.6.6.�) provides 

that building for accommodation 

in the Britomart Precinct will be 

a permitted activity where the 

site is subject to a no complaint 

covenant in favour of the Ports of 

Auckland) and the agricultural 

industry (eg. Sugrue- proposed 

restaurant operators covenanted 

not to complain about odour from 

piggery).

However, a recent Environment 

Court decision expressed concern 

as to the efficacy of such covenants 

when not accompanied by measures 

to mitigate cross boundary effects 

(Calapashi Holdings Ltd, at [29]).

regIonal and 
local plannIng 
mechanIsms

Reg iona l  Counc i l  p l ann ing 

documents often provide for a MUL 

as a means to restrict potentially 

incompatible urban development 

in rural areas (see above).

At the local level, territorial 

authorities can utilise strategic 

zoning, land use and subdivision 

provisions in planning documents 

to restrict inappropriate residential 

development in rural or commercial 

zones.  This can be achieved by 

providing for minimum lot size, 

separation distances and buffer 

“No complaints 

covenants” are 

a common 

voluntary 

mechanism 

used to restrain 

incoming activities 

from complaining 

about the adverse 

effects of an 

existing activity. 
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zones (see Winstone Aggregate 

decision above) in district plans. 

Alternatively, special zoning can 

be used to protect a particular 

industry.  An example is the Hasting 

District Plan’s  Te Mata Special 

Character Zone, which recognises 

the importance of established 

viticultural activities and makes 

specific provision for the separation 

of viticulture and rural residential 

development.  Another more 

recent example of effective zoning 

is the village at Anthem in the 

Gibbston Valley (Anthem Ventures 

Ltd v Queenstown Lakes District 

Council (ENV-2006-CHC-4�7, 24 

September 2007).

natIonal guIdance

Non-statutory mechanisms, such 

as national guidance documents 

have the potential to become 

helpful tools in promoting effective 

planning outcomes, as well as 

addressing reverse sensitivity 

issues.  This potential had remained 

untapped until the recently released 

Guidance Note on Planning for the 

Wine Industry (which is included 

on the Quality Planning website: 

http://www.qualityplanning.org.

nz/plan-topics/wine-industry.

php). The Note was prepared in 

partnership between New Zealand 

Winegrowers, the Ministry for the 

Environment, Local Government 

New Zealand and representatives 

f rom counci l s  in  the  main 

winegrowing regions.

The Note identifies key issues 

currently affect ing the wine 

industry and discusses how these 

can be addressed in regional and 

district plans. It also provides 

examples of the ways in which 

the effects that are either created 

by, or have an impact on, the 

industry can be managed (Launch 

of Planning for the Wine Industry 

guidance note, Quality Planning 

website, 28 September 2007).  The 

Note is the first to be prepared for a 

specific industry, however, there is 

no reason why such guidance could 

not usefully be prepared for other 

industries.

conclusIon

Reverse sensitivity, while not 

expressly provided for by the 

RMA, has now been universally 

accepted as a significant resource 

management concern that must 

be effectively managed to protect 

existing activities from unacceptable 

restriction from incompatible new 

activities.  It is an issue that will 

continue to impact upon a wide 

range of industries and sectors, 

as well as increasingly at the 

urban-rural boundary as growth 

continues.

Whi l e  such  pres sures  may 

be viewed as the inevitable 

consequence of urban growth and 

expanding residential development, 

i t  i s  essent ia l  tha t  reverse 

sensitivity concerns are addressed 

as part of the planning process.  

A comprehens ive  approach, 

which utilises a combination of 

mechanisms at private, local, 

regional and national level, is most 

likely to be effective in addressing 

the concerns of New Zealand 

industries and communities.

The Note 

identifies key 

issues currently 

affecting the 

wine industry 

and discusses 

how these can 

be addressed 

in regional and 

district plans.

Non-statutory 

mechanisms, 

such as national 

guidance 

documents have 

the potential 

to become 

helpful tools 

in promoting 

effective planning 

outcomes, as well 

as addressing 

reverse sensitivity 

issues.
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What does the protection of areas 

of significant indigenous vegetation 

require?  This question was central 

to the Environment Court’s recent 

decision in Director-General of 

Conservation v Wairoa District Council 

(W08�/2007).

The case was an appeal by DOC 

against Wairoa District Council’s 

decision to grant a resource consent 

for the clearance of indigenous 

vegetation on Waikatea Station 

north of Wairoa.  The Court 

declined the appeal, holding that 

the clearance of parts of an area of 

significant indigenous vegetation, 

in conjunction with the proposed 

biodiversity offsets, represented 

sustainable management.  It found 

that the most likely outcome would 

be that the balance of the indigenous 

vegetation on the property (the 

highest value areas) would be better 

protected under the proposal than 

would occur under the status quo.  

Accordingly, although significant 

areas of indigenous vegetation would 

be cleared, the overall significance 

of indigenous vegetation on the 

farm and in the Ecological District 

would be protected.

bacKground

Approximately one third of the 

�570 hectare hill country station is 

in indigenous vegetation, consisting 

of kanuka/manuka and podocarp-

broadleaved forest.  The majority 

of that vegetation was included in 

Recommended Areas for Protection 

(RAPs) under DOC’s Protected 

Natural Areas Programme.  The 

Wairoa District Plan notes that 

RAPs are not the sole measure of 

significance, and where vegetation 

triggers the District Plan definition 

of s ignif icance,  clearance is 

discretionary.

Much of the indigenous vegetation 

was being undergrazed by cattle 

and sheep, which meant that the 

land was neither being protected 

from damage nor efficiently utilised 

as pasture.  The trustees of the Bayly 

Trust, the owners of the property, 

sought consent to clear 5�6 hectares 

of kanuka and convert that land into 

pasture to increase the production 

capacity of the land.  At the same 

time they proposed to fence out 

and protect large areas of significant 

regenerating forest.

The consent application was 

preceded by and largely based on 

a soil conservation plan prepared 

for the owners by Hawke’s Bay 

Regional Council land management 

advisers.  The soil conservation plan 

provided an assessment of the land 

use capability of the property and 

guidance about the most suitable 

use of each part of the land, (eg 

pasture areas, conservation areas, 

erosion control planting areas, 

riparian management areas).  The 

plan also recommended fencing and 

covenanting of substantial areas of 

indigenous vegetation.

The District Council granted 

consent to clear �56 hectares of 

vegetation, with the clearance to be 

CLEARING BUSH TO 
SAVE A FOREST
The role of biodiversity 
offsets in the context of 
section 6(c)
Philip Milne (Partner) and Matt Conway (Associate), 
Simpson Grierson



Resource Management Journal ��

carried out in accordance with the 

soil conservation plan.

DOC appealed the decision, arguing 

that despite the undergrazing, all 

of the indigenous vegetation to be 

cleared was significant in terms of 

section 6(c) of the RMA because it 

was contained in RAPs.  It argued 

that kanuka forest, although 

relatively common in Hawke’s Bay, 

is nevertheless significant in terms 

of biodiversity values.  It claimed 

that the areas in question on the 

property had become even more 

significant as a result of previous 

unauthorised spraying of adjoining 

kanuka by a previous owner. 

DOC sought that the consent be 

overturned on the basis that any 

indigenous vegetation clearance 

on the  proper ty  would  be 

unsustainable because it would lead 

to the continuing loss of biodiversity, 

effectively “death by a thousand cuts”.  

It also argued that the proposed 

protection of the balance areas 

might not be effective.

Both Councils and the Trust 

obtained a further opinion from 

Dr David Norton, University of 

Canterbury, as to the significance 

of the vegetation and the best 

option to ensure that any significant 

indigenous vegetation on the 

property would be sustained.  Dr 

Norton assessed the vegetation on 

the property and presented a revised 

proposal involving clearance of �54 

hectares of indigenous vegetation 

(kanuka), offset by protection of 

799 hectares of the most significant 

areas of indigenous vegetation 

(including kanuka, broadleaved, 

regenera t ing  podocarp  and 

podocarp-broadleaved forest).  The 

location of the areas proposed for 

clearance was somewhat different 

from that for which consent had 

been originally granted reflecting the 

ecologically-based approach taken 

in developing Dr Norton’s proposal.  

The Court ultimately accepted Dr 

Norton’s proposal, holding:

“In our view, the Norton proposal 

achieves a sound and sustainable 

balance between enhancing 

the productive capacity of 

the property, and enhancing 

the quality of its remaining 

indigenous vegetation as source 

of biodiversity and habitat.  We 

understand the DOC position, 

which arises from its advocacy 

role.  But in the overall scheme 

of the RMA it is too narrowly 

focussed.  In making a decision 

on this application, we have 

to encompass the wider view 

of sustainable management.”  

(para 62)

Key issues in dispute in the appeal 

were:

(a)  Was the vegetation significant?

(b)   What does protection mean 

in terms of section 6(c) of the 

RMA?

(c)   Can clearance coupled with a 

biodiversity offset satisfy the 

requirement for protection?

sIgnIfIcance of 
vegetatIon

The first matter at issue between the 

parties was whether the kanuka to 

be cleared was significant for the 

purpose of section 6(c) of the RMA, 

which requires the decision maker 

to recognise and provide for the 

protection of areas of significant 

indigenous vegetation as a matter of 

national importance.

the relevant environment

Defining the relevant environment 

was an important step in deciding 

the significance of the vegetation.  

The Court accepted the evidence 

that the relevant environment 

was the whole Tiniroto Ecological 

District, rather than just Waikatea 

Station itself.  The area proposed 

for clearance was less than 0.6% 

of indigenous vegetation in the 

Tiniroto Ecological District and 

�.4% of the kanuka forest in the 

Ecological District.  The Court 

found it of note that 22% of 

Waikatea Station was covered with 

manuka/kanuka, whereas only 9% 

of the Tiniroto Ecological District as 

a whole was covered with manuka/

kanuka (para �2).

significance assessment

DOC’s witnesses took an approach 

largely based on the PNAP criteria, 

relying in part on the previous 

survey that had been done as part of 

that programme.  DOC’s witnesses 

took the view that if any vegetation 

was within a RAP it was definitely 

significant, and preferred not to 

distinguish between different levels 

of significance within that area.

On the other hand, although Dr 

Norton regarded the kanuka forest 

as having significant biodiversity 

values, he considered it to have 

relatively low significance in contrast 
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to the podocarp-broadleaved forest, 

which he viewed as being highly 

significant.  In his view it was 

debatable whether the kanuka was 

significant in section 6(c) terms.  

His views were in part based on 

the fact that kanuka was relatively 

common in the Ecological District 

and Region, has lower biodiversity 

value than mixed podocarp-

broadleaved forest and his view that 

the kanuka to be cleared was not 

sustainable in the long term because 

of the undergrazing. 

The Court recognised that these 

were expressions of differing expert 

opinions and noted that it is not 

easy to say that one view is right or 

that another is wrong.  The Court 

did not express a firm view on the 

significance of the kanuka forest, 

stating instead that it was prepared 

to accept, for the purposes of this 

discussion, that the kanuka forest 

might be significant in section 6(c) 

terms (para 5�).

The Wairoa District Plan did not 

include the areas under debate in 

its schedule of areas of significance 

(indeed it has no areas listed) 

but the areas were classified as 

significant in terms of criteria in 

a rule in the plan.  This rule then 

made clearance discretionary.  Both 

Councils argued that despite being 

labelled as criteria for significance, 

the criteria should be regarded as 

criteria for potential significance 

which act as a trigger to initiate 

more detailed assessment through 

a resource consent process, with the 

final discretion as to whether areas 

are in fact significant being left to 

that consent process.

The Court appeared to implicitly 

accept the submission, that the fact 

that the areas proposed for clearance 

were in RAPs and met other criteria 

for significance in the District Plan, 

was not determinative as to whether 

they were in fact significant (see 

also Waitakere Ranges Protection 

Society Inc v Waitakere City Council 

(A89/2000)).

protectIon

Having accepted that the kanuka 

might be significant, the Court 

was required to consider what was 

required to protect that significance 

in terms of section 5 and section 

6(c). 

At one end of the spectrum was 

DOC’s argument that no more 

clearance was acceptable, and 

that the only way to protect the 

remaining indigenous vegetation 

was to decline consent.  At the 

other end of the spectrum, the Trust 

and the Councils argued that some 

indigenous vegetation could be 

removed provided that the overall 

significance of indigenous vegetation 

on the property remained intact.

All parties agreed that removing 

stock from the indigenous vegetation 

on the property would assist the 

regeneration of biodiversity.  The 

difference of opinion was about 

how to make that happen.  The 

Court agreed that:

“… the DOC position seems 

to assume that if the resource 

consent is refused, all of the 

kanuka will somehow have an 

enhanced level of protection.  

That obviously will not be so.  

There is no economic rationale 

for a farmer to retire such a 

substantial area from all pastoral 

use without a sufficient trade off.”  

(para 52)

The evidence before the Court was 

that if consent was not granted 

and the Trustees could not free 

up more pasture area to increase 

productivity of the Station, there 

would be two substantial barriers to 

achieving protection of the remaining 

indigenous vegetation.  First, there 

would be no consent on which 

the District Council could impose 

conditions requiring fencing and 

covenanting of the remaining areas 

of indigenous vegetation.  Secondly, 

there would be less scope for the 

Trustees to increase their income and 

thereby finance the fencing of these 

areas.

The Court observed that “if protection 

is taken to mean save from harm then, 

by definition, clearance will not do that”.  

It concluded that it had a choice 

between:

“retaining all the existing kanuka 

in its presently somewhat 

degraded and partly dysfunctional 

state, against letting 354 hectares 

be cleared, but simultaneously 

having 799 hectares of presently 

somewhat second rate areas fenced, 

protected from undergrazing by 

stock, and subject to a pest control 

programme.”  (para 52)

Although clearing the individual 

areas of kanuka obviously would 

not protect those particular areas, 

the Court accepted that the overall 

significance of the indigenous 

vegetation on the property would be 

protected. 
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stewardship and efficient use of 

resources

The ethic of stewardship under 

section 7(a) was also relevant:

“DOC sees the ethic as being 

observed by removing no more 

of the Station’s indigenous cover.  

The Trust and the Councils see 

it being observed in making the 

optimal use of the area to be 

cleared as a production resource, 

and the optimal use of the area 

to be retired from production as 

a functional indigenous forest in 

which the natural progression of 

species can occur.  We prefer that 

view.”  (para 44)

In terms of section 7(b), the Court 

preferred the view of the Trust and 

the Councils, that the division of the 

area of indigenous cover into the 

two proposed uses, one exclusively 

productive, and the other exclusively 

natural, and the maximisation of 

the potential of each, was the most 

efficient use of the resource.

sustaInable 
management 

The Court noted that the section 

6  fac tors  are  not  abso lute 

requirements, referring to the view 

expressed in NZ Rail v Marlborough 

District Council [�994] NZRMA 70, 

that:

“It is certainly not the case that 

preservation of the natural 

character is to be achieved at all 

costs.  The achievement which 

is to be promoted is sustainable 

management and questions of 

national importance, national 

value and benefit, and national 

needs, must all play their part 

in the overall consideration and 

decision. …

That means that the 

preservation of natural 

character is subordinate to 

the primary purpose of the 

promotion of sustainable 

management.  It is not an end 

or an objective on its own but 

is accessory to the principal 

purpose.”

The Court acknowledged that 

DOC’s approach was largely driven 

by its statutory role under the 

Conservation Act �987.  Given the 

different focus of the Conservation 

Act, the Court found the DOC 

position to be too narrowly focused 

in the context of the RMA, which 

requires a wider view of sustainable 

management.

biodiversity offsets / 

environmental compensation

The biodiversity offset proposal, as 

further developed by Dr Norton and 

accepted by the Trust, was a critical 

part of the overall balancing under 

Part II of the RMA.  The proposal 

involved fencing and covenanting 

the more significant indigenous 

vegetation on the property (QEII 

and Regional Council covenants) 

in exchange for clearance of the less 

significant areas.

Environmental compensation had 

been previously considered in JF 

Investments Ltd v Queenstown Lakes 

District Council (C48/2006), where 

the Environment Court looked at 

criteria for assessing the value and 

relevance of off-site work offered as 

compensation.  In the Waikatea case 

the Court concluded:

“Here, we see the issue as rather 

more clear cut than was the case 

in JF Investments.  The offered 

compensation is not off-site, 

… what is being offered is of 

the same kind as the activity in 

question, … and the area being 

offered is of a greater scale – ie 

799ha, as against 354ha to be 

cleared.”  (para 4�)

In light of those factors, and the 

fact that the Court saw no reason 

to think the protection would not 

be effective, the Court had “no 

doubt that we should, under section 

104(1)(c), regard the offered offset as 

an issue that is highly relevant, and 

reasonably necessary, to determine the 

application”.

Catchment integrity was also 

relevant in assessing the value of 

the offsets as against the value of 

alternative outcomes.  Dr Norton’s 

proposal involved extending one 

area already proposed for protection 

and creating a protected additional 

core area to compensate for the 

loss of another area.  The evidence 

was that this would create a more 

ecologically-sustainable network 

of indigenous vegetation areas, as 

well as integrating better with the 

farming operation:

“We had evidence from the 

applicant that this would fit 

in better with the farming 

operation, particularly given 

the contour and central location.  

For the reasons we give, we 

distinctly prefer Dr Norton’s 

proposal.”  (para �7)
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In concluding, the Court held:

“We think that the provisos 

in paras (a), (b) and (c) of 

[section 5(2)] are all met, for the 

reasons we have traversed.  The 

natural and physical resources 

of the land and what it can 

produce and provide will be 

better sustained, as will the life-

supporting capacity of the local 

environment as a whole.  It does 

not really matter whether one 

regards the offset as a remedy or 

as mitigation, or neither.  What it 

will produce is a better outcome 

in that the life-supporting 

capacity, including the ecological 

integrity, of the land will be 

enhanced and assured.”  (para 

58)

comment

What is important about this 

decision is that the Court embraced 

biodiversity offsets, not only in the 

context of avoiding or mitigating 

effects on biodiversity but also 

in the context of protecting areas 

of significance.  In short, in 

appropriate cases, one can clear 

part of an area which may be 

of significance in exchange for 

enhancing the protection of other 

parts of that area, or even other 

areas of significance within the 

same ecological district.

In our view, the critical point 

arising out of this case is that 

protection does not necessarily 

require the protection of every 

part of an area which may be of 

significance.  Rather, it requires that 

the significance of the overall area of 

indigenous vegetation be protected 

(kept safe from harm).

We suggest that in determining 

what protection is required in a 

particular case, one must always 

ask: What are the characteristics of 

this particular area which make it 

significant and what is required to keep 

those characteristics safe from harm? 

In some cases, protection will 

require an area to be preserved (for 

example where an isolated habitat 

of a nationally threatened species 

would be destroyed if an area was 

cleared).  In other circumstances 

such as those in this case, protection 

of overall significance may be better 

achieved by protecting the best 

areas in exchange for clearing the 

less important areas.

The decision is also a salient reminder 

that the RMA is about sustainable 

management of natural and physical 

resources, not about the preservation 

of an existing environment.  The 

resources on Waikatea Station 

included both pasture areas and 

indigenous vegetation areas, and 

the Court accepted that sustainable 

management of those resources 

meant the use, development and 

protection of those resources, not 

just protection.

Part II of the RMA requires a broader 

assessment including consideration 

of offers to protect other areas of 

significant indigenous vegetation, 

and consideration of the outcome 

if the status quo (eg undergrazing) 

continues.  If the proposal represents 

better stewardship of the resources 

on the property overall, and if the 

long term effect of the proposal on 

the environment will be positive, 

some short term adverse effects can 

be acceptable.

Although the point was not 

explored in the decision, we also 

suggest that the case highlights the 

danger of a broad-brush approach 

to significance.  In particular we 

suggest that there is a need for 

caution when an area is characterised 

as significant primarily based on 

it being “representative” (one of the 

District Plan and PNAP criteria).  

An area which is representative 

of vegetation which is relatively 

common in the ecological district 

(in the absence of other high values) 

may not in fact be significant.  At the 

other extreme, if it is representative 

of vegetation which is rare, then it 

will almost certainly be significant 

(at least if it is a viable area). 

Similarly, we have reservations about 

the appropriateness of classifying 

all RAPs as necessarily being 

significant in their entirety (which 

was essentially the DOC position 

in this case).  We suggest that a 

safer approach is to regard RAPs 

as being (or at least containing) 

areas of likely significance.  Often 

further site work will be necessary 

to confirm the extent and degree 

of significance of a particular RAP 

(the Court noted here that DOC’s 

primary ecological witness had not 

visited the site).

[Note: the authors of this article were 

counsel for the Regional Council in the 

case.  Any opinions expressed are their 

own.]
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RMLA Conference
25-27 September 2008

Dunedin
 

the resource management law association of new Zealand Inc (“rmla”)  
is pleased to announce that the 2008 conference will take place from 

25 to 27 september,  
at the dunedin centre,  

1 harrop street, dunedin.

more details will be released over the coming months.

so, mark these dates in your diary now, and check out  
the rmla website for future updates (www.rmla.org.nz).
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IntroductIon

While much of the jurisprudence 

over the past ten years has focussed 

on activities nearer the permitted 

end of the spectrum (notification 

issues, permitted baseline etc), 

more recently there has been a 

close examination of the other 

end of the planning spectrum.  

This has involved councils and 

the courts attempting to identify 

the circumstances in which plans 

are entitled to classify activities 

as prohibited, rather than non-

complying, activities.   

bacKground 

This issue arose in Coromandel 

Watchdog of Hauraki Inc v Chief 

Executive of the Ministry of Economic 

Development [2007] NZCA 47� 

(CA).   Most readers will be aware of 

the background to that decision of 

the Court of Appeal.   In summary, 

the case arose in the context of the 

Proposed Thames Coromandel 

District Plan which provided that 

mining was to be a “prohibited 

activity” in several zones.  The 

area included part of the Hauraki 

Goldfields that are known to have 

significant deposits of gold and 

silver.  The Council’s decision on 

the proposed plan was appealed to 

the Environment Court. 

On appeal, the Environment Court 

found that the Council was wrong 

to categorise mining as a prohibited 

activity in circumstances where the 

Council contemplated the possibility 

of mining activities occurring, but 

wished to ensure that such activities 

could only occur if a plan change 

was approved.  The Court of Appeal 

summarised the Environment 

Court’s position in this way:

[�]   In short, the Environment 

Court held that prohibited 

activity status should not 

be used unless an activity 

is actually forbidden.  

In the words of the 

Environment Court (at 

[��]), prohibited activity 

status “should be used 

only when the activity 

in question should not 

be contemplated in the 

relevant place, under 

any circumstances”.  

In particular,  the 

Environment Court held 

at [�2]:

It is not, we think, legitimate 

to use the prohibited status as 

a de facto, but more complex, 

version of a non-complying 

status.  In other words, it is 

not legitimate to say that the 

term prohibited does not really 

mean forbidden, but rather that 

while the activity could not be 

undertaken as the Plan stands, 

a Plan Change to permit it is, 

if not tacitly invited, certainly 

something that would be 

entertained.

[4]   At [�5], the Environment Court 

emphasised that:

[U]nless it can definitively be 

said that in no circumstances 

should mining ever be 

allowed on a given piece of 

land, a prohibited status is an 

inappropriate planning tool.

That decision was appealed to 

the High Court by Coromandel 

Watchdog.   The High Court 

essentially upheld the Environment 

Court’s decision.   

court of appeal’s consideration 

of the primary question

Special leave to appeal to the Court 

of Appeal was granted on 6 April 

2006.  In the same judgment, the 

Court granted leave to the Auckland 

City Council and the Auckland 

Regional Council to intervene. The 

question of law for the Court of 

Appeal was as follows: 

Did the High Court err in 

holding that a prohibited 

activity status can only 

be used when a planning 

Prohibited Activities 
When Is Enough Enough?
Bal Matheson / Kristen Gunnell, Russell McVeagh
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authority is satisfied that, 

within the time span of the 

Plan, the activity in question 

should in no circumstances 

ever be allowed in the area 

under consideration.

In considering this question, the 

Court of Appeal looked at the 

interplay of the provisions of the 

Resource Management Act �99� 

in the preparation of district plans.  

In particular, the Court considered 

section 77B(7) of the Act which 

provides that:

If an activity is described in 

this Act, regulations or a plan 

as a prohibited activity, no 

application may be made for 

that activity and a resource 

consent must not be granted 

for it.

The Court of Appeal confirmed at 

paragraph 22 that the effect of this 

provision is that a prohibited activity 

may only be authorised by a plan 

change.   

Coromandel Watchdog and the 

Interveners argued that the plan 

change process in Schedule � of the 

Act was different from the resource 

consent process, noting that a council 

acting in the plan change process was 

acting as a planning authority, rather 

than as a hearing authority as they 

do for resource consents.  This latter 

role was characterised as a “narrower, 

quasi-judicial role”.  In addition, 

notification and public consultation 

was mandatory in a plan change 

process, and a holistic approach 

(rather than a site by site assessment) 

is allowed for.  The Court of Appeal 

examined the interplay between 

sections 75, 5 and �2, observing: 

[28]  The important point 

for present purposes is that 

the exercise required by s �2, 

when applied to the allocation 

of activity statuses in terms 

of s 77B, requires a council 

to focus on what is “the 

most appropriate” status for 

achieving the objectives of the 

district plan, which, in turn, 

must be the most appropriate 

way of achieving the purpose 

of sustainable management.

In addition to the cost/benefit 

analysis under section �2, the Court 

recognised that in determining 

which of the activity types apply to 

a particular activity, a council must 

also have regard to its functions 

under section ��, the Part 2 purpose 

and principles, section 74 matters, 

and, in relation to rules, the actual or 

potential effect on the environment 

of activities, including any adverse 

effects.  The Court referred to the 

methodology for compliance with 

these requirements set out by the 

Environment Court (eg, the Eldamos 

Investments Limited test, adapting 

the earlier Nugent test).

The Court agreed that none of those 

broader requirements and criteria 

gave support to the restrictive 

interpretation of prohibited activity 

that had been adopted by both 

the Environment Court and High 

Court. 

position of the Interveners

Coromandel Watchdog’s case 

focussed on arguing that the lower 

Courts were wrong to set the test for 

prohibited activities so high (ie, that 

a prohibited status is appropriate 

only if an activity would never 

be allowed during the life of the 

relevant plan).  

While the Interveners supported 

Coromandel Watchdog’s submission 

that the prohibited activity threshold 

was not that high, the Interveners’ 

argument was somewhat broader 

- they said that, having regard 

to section �2’s emphasis on the 

“most appropriate” outcome, a 

prohibited activity classification 

could validly be imposed in a wide 

range of circumstances. These 

circumstances included: where a 

planning authority has insufficient 

information as to the likely effects 

and takes a precautionary approach, 

even though it does not rule out 

the possibility of that activity being 

permitted in the future; where the 

council takes a purposively staged 

approach or wishes to ensure a 

comprehensive development; where 

it is necessary to allow an expression 

of social or cultural outcomes 

or expectations (eg, prohibiting 

nuc lear  power) ;  where  the 

classification is intended to restrict 

the allocation of resources (eg, 

where a regional council wishes to 

restrict aquaculture to a designated 

area); and when the council wishes 

to establish priorities otherwise 

than on a “first in first served” basis 

(which is the approach taken to 

resource consents).

The Court of Appeal did not 

agree with the submission that 

the decisions under appeal would 

allow the use of the prohibited 

activity classification in those 

circumstances.  The Court of 

Appeal stated that it was clear from 

the Environment Court’s decision 

that the Environment Court had 
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postulated a “bright line” test, ie, a 

local authority must consider that an 

activity be forbidden outright, with 

no contemplation of any change or 

exception, before prohibited activity 

status would be appropriate.  In the 

scenarios summarised above, the 

Court of Appeal observed that at least 

in some of these cases such a bright-

line test would not be met, yet having 

regard to the broad considerations 

applying to the formulation of a 

plan under the Act a local authority 

could rationally conclude that 

prohibitive activity status was the 

most appropriate status.  

While not commenting in detail on 

the merits of the particular scenarios 

identified by the Interveners, the 

Court of Appeal observed that 

councils should not use a prohibited 

activity classification to defer 

undertaking an evaluation of a 

particular activity until it received a 

specific application to do so, if the 

Council did in fact have sufficient 

information:

[45] We agree with the Courts 

below that, if a local authority 

has sufficient information to 

undertake the evaluation of an 

activity which is to be dealt with 

in its district plan at the time 

the plan is being formulated, it 

is not an appropriate use of the 

prohibited activity classification 

to defer the undertaking of the 

evaluation required by the Act 

until a particular application to 

undertake the activity occurs.  

This can be contrasted with 

the precautionary approach, 

where the local authority forms 

the view that it has insufficient 

information about an aspect 

of an activity, but further 

information may become 

available during the term of the 

plan.

conclusions

Overall, the Court of Appeal agreed 

with Coromandel Watchdog’s 

submission that the Environment 

Court, by substituting the dictionary 

definition of “forbidden” for the 

words in section 77B(7), had put an 

unnecessary and incorrect gloss on 

the words in the Act.  The Act defines 

prohibited activity in terms which 

do not need elaboration: “It simply 

means an activity for which a resource 

consent is not available” (paragraph 

40).  

The Court of Appeal held that the 

High Court had erred in holding 

that a prohibited activity status 

can only be used when a planning 

authority is satisfied that, within the 

time span of the Plan, the activity in 

question should in no circumstances 

ever be allowed in the area under 

consideration.

After hearing submissions on 

the point, the Court of Appeal 

was unable to conclude that the 

Environment Court’s decision would 

be unaffected by the outcome of 

this appeal.  Accordingly, the Court 

of Appeal remitted the matter 

to the Environment Court for 

reconsideration.

Implications of the decision

As is being reflected in the media 

interest, this case has significant 

implications for all those involved 

in RMA processes - from consent 

authorities to applicants for consent. 

The decision confirms that councils 

have a much broader discretion to 

classify activities as prohibited than 

previously thought.   In particular, 

while the Court of Appeal appeared 

careful not to comment directly on 

most of the hypothetical situations in 

which the Interveners indicated that 

they might wish to use the prohibited 

activity status, those scenarios do 

indicate how widely prohibited 

activities could be used.    

Councils might be tempted to 

now classify certain types of non-

complying activities as prohibited so 

as to require an applicant to first go 

through a plan change process.  In the 

context of a plan change, a council has 

more a regulatory role, whereas in the 

context of an application for consent, 

a council has a more quasi-judicial 

function.   The plan change process 

could enable the council to take into 

account a much broader range of 

factors than would be available under 

a non-complying activity assessment.  

For those reasons, councils may feel 

that the former plan change process 

is a more appropriate forum in 

which to consider applications for 

“undesirable” activities. 

While there might be these perceived 

benefits for councils, this type of 

approach is likely to create significant 

hurdles in the way of an applicant 

needing to go through a plan change 

process in order to undertake an 

activity classified as prohibited 

by a plan.  First, any plan change 

application needs to be notified and 

is usually subject to more rigorous 

consultation.  Second, there are 

various threshold requirements for 

plan changes, including an automatic 
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ability to refuse to process an 

application for a private plan change 

if the relevant plan has been operative 

for less than two years.  Third, any 

plan change needs to meet the 

broader requirements of Part 5 of the 

Act, including that plan changes give 

effect to certain higher order planning 

documents.  Fourth, in a practical 

sense, an applicant would be faced 

with either seeking a “spot zoning” 

or a specific change to enable the 

prohibited activity to be undertaken 

on its site (taking such a site-specific 

approach has its own issues), or 

alternatively an applicant might need 

to fight the broader fight and argue 

that the particular activity should be 

permitted throughout a broader area 

or zone in the district.  Fifth, even 

if a plan change were successful, 

unless the proposed activity could fall 

entirely within the listed permitted 

activity standards (which is becoming 

increasingly uncommon), then some 

form of further consent process would 

be necessary.  Because of this probable 

requirement for a two-step process, 

there is likely to be further complaints 

of inefficient and unnecessarily 

complicated and expensive RMA 

processes.  

While non-complying activities have 

their own threshold tests, those tests 

can usually be overcome provided that 

there is some degree of uniqueness 

about the proposal and if the effects 

can be satisfactorily addressed.  

From the observations above, most 

applicants are likely to agree that any 

move towards classifying activities as 

prohibited is likely to greatly increase 

the delays and difficulties in obtaining 

approvals for projects which, because 

of their nature or perhaps scale, are 

outside of what is envisaged by the 

relevant plans (and are therefore non-

complying or prohibited) but which 

may well, in their own way, promote 

the sustainable management of a 

district or region.

Any enthusiasm on the part of 

councils towards classifying activities 

as prohibited would need to be 

tempered by the requirements of 

the Act.   One suspects that any 

proposal in future to classify activities 

as prohibited will be very closely 

examined, and that in particular any 

supporting section �2 report would 

be scrutinised carefully.  Any such 

report would need to carefully assess 

the respective costs and benefits of 

classifying an activity as prohibited 

(particularly when it would result 

in a “two-step” consent process, 

described above). In addition, those 

opposing any such prohibited activity 

classification would be wise to try 

and understand what the underlying 

justification is for the particular 

classification.  Any attempt to rely on 

the precautionary approach to classify 

activities as prohibited on the basis of 

insufficient information is likely to be 

met by arguments that all the relevant 

information on the potential effects has 

been obtained (or might be obtained 

through submissions on the plan), 

such that the council is in a position 

to make an informed decision about 

the classification of the activity.  (That 

information might be made available 

by additional reports or investigations, 

or perhaps by a comparative analysis 

of effects resulting from similar types 

of activities that are undertaken more 

widely.)  In addition, in making a 

decision as to the status of a particular 

activity (eg, prohibited or not), 

councils are likely to be put under 

pressure by submitters arguing that 

activities with the same effects should 

be treated the same, and that, from 

an effects perspective, there is no 

justification under the Act to treat 

activities differently because of some 

broader philosophical objection. 

The Interveners in this case 

identified a wide range of possible 

reasons for councils wanting to 

adopt a prohibited activity status, 

and while the Court of Appeal 

appeared to remain neutral on the 

merits of those grounds, it remains 

to be seen whether or not in any 

particular case those reasons can 

be supported having regard to the 

broader RMA planning framework. 

While non-

complying 

activities have their 

own threshold 

tests, those 

tests can usually 

be overcome 

provided that 

there is some 

degree of 

uniqueness about 

the proposal and 

if the effects can 

be satisfactorily 

addressed.
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consIderatIon of 
odour effects 

Assessment of odour in the 

context of resource consent 

applications can be very 

difficult. The recent case of Waikato 

Environmental Protection Society Inc v 

Waikato Regional Council (W60/07)   

provides some helpful aspects and 

guidance on what an applicant's 

odour evidence should assess.

The case concerned appeals against 

the granting of resource consents to 

New Zealand Mushrooms Ltd for 

expansion of its mushroom compost 

production site near Morrinsville.  The 

key issues related to the odour effects 

of mushroom production activities.  

Both the previous consent and the 

new consent contained a condition 

precluding the generation of offensive 

and objectionable odours that were 

detectable beyond the site.

The applicant provided evidence in 

the form of assessments in accordance 

with German odour standards.  In 

total there were �9,820 individual 

assessments of odour intensity 

over 220 days.  These assessments 

were then analysed to produce 

an odour hour measurement, 

reflecting observation periods where 

recognisable odour occurred for �0 

percent or more of the time.  The 

evidence indicated that current 

and forecast odour levels from the 

applicant's activities were within the 

relevant German standard.

The Court identified a number 

of difficulties with the applicant's 

evidence.  Firstly, the collection of 

odour data was subjective.  Secondly, 

the method employed excluded the 

hedonic tone or offensiveness of any 

given odour, which was contrary to 

the Ministry for the Environment's 

Good Practice Guide for Assessing and 

Managing Odour in New Zealand 

and the Air Module of the Waikato 

Regional Plan.  Thirdly, although the 

odour hour assessment was compared 

with methods for assessing noise 

limits, the odour hour assessment 

lacked comparable loading factors 

to take into account particular 

unpleasant characteristics.  Most 

importantly, the evidence did not 

include consideration of the recurring 

impact of chronic (as opposed to 

acute) odour effects. 

The Court noted that the test for 

whether odour was offensive and 

objectionable was whether ordinary 

reasonable people would find it so.  

The Court found that in response to 

chronic odour a reasonable person 

may experience a slowly accumulated 

stress, which could make them more 

sensitive to such odour.  The Court 

also found that chronic odour is a 

cumulative effect.  

The Court then considered whether 

the applicant's odour effects were 

simply rural odours and thus 

within the permitted baseline.  The 

Court applied the Ministry for the 

Environment's FIDOL factors for 

assessing odour effects - Frequency, 

Intensity, Duration, Offensiveness/

Character and Location.  The odour 

effects in question were deemed 

beyond the permitted baseline.

Having determined that the odour 

effects of the proposal were offensive 

and objectionable, the Court ordered 

the applicant to investigate enclosure 

of certain aspects of the mushroom 

production process.  If after a 

specified time the applicant decided 

that enclosure was not viable, then the 

appeals against the grant of consent 

would be allowed.   

role of desIgn 
control commIttees

Omaha Beach Residents Society 

Incorporated v Ocean Management 

Limited and Anor (High Court, 

Auckland, CIV 2007-404-25�9, 

6 September 2007) involved an 

application for injunctive relief by 

Omaha Beach Residents Society 

Incorporated to prevent the 

continued construction of a dwelling 

in circumstances where the owner 

obtained a building consent and 

commenced building work without 

first obtaining the final approval of the 

Society's Design Control Committee.  

Case notes
Daniel Minhinnick, Russell McVeagh
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In  September  2005 Ocean 

Management Limited acquired 

an empty lot in the Omaha South 

Development.  The land was subject 

to a covenant registered against 

the title to the property, and Ocean 

Management was required to sign 

a deed of covenant with the Society.  

Under the deed of covenant Ocean 

Management agreed to become a 

member of the Society and to abide 

by the provisions in the Society's 

constitution. 

Both the land covenant and the 

constitution contain provisions 

governing the erection of buildings 

and improvements on the lot.  

These provisions required Ocean 

Management to comply with the 

Rodney District Plan and to submit 

any design to the Design Control 

Committee appointed by the Society 

for approval before it commenced 

construction of any buildings or 

improvements on the property.  The 

Design Control Committee could not 

unreasonably withhold its approval 

of the design provided it complied 

with the District Plan and the design 

guidelines managed by the Society.  

In  November  2005  Ocean 

Management submitted preliminary 

construction plans to the Design 

Control Committee for approval 

to build a dwelling on the lot.  The 

committee approved the plans in 

principle, but in doing so it told 

Ocean Management that this did not 

constitute final approval, and that 

Ocean Management would need 

to obtain final approval before it 

could begin building the dwelling.  

The preliminary plans showed the 

proposed dwelling with a 7.5 metre 

setback on that part of the boundary 

that bordered two reserves.  

Ocean Management subsequently 

revised its plan to have a setback of 

2.2 metres from the reserve boundary.  

Ocean Management obtained the 

required building consent from the 

Council and began construction of 

the dwelling without submitting 

its amended design to the Society 

for final approval.  The Design 

Control Committee declined Ocean 

Management's application, and filed 

pleadings to the Court.  

The Court rejected any contention by 

Ocean Management that the initial 

approval allowed Ocean Management 

to commence construction.  The 

Court held that the alteration to the 

plans following the initial approval 

was so significant that Ocean 

Management could not realistically 

argue that it obtained the approval 

of the Design Control Committee 

to the proposal that it ultimately 

implemented.  Further, while the 

Court found that Ocean Management 

had not breached part of the land 

covenant and constitution relating 

to minimum boundaries, it was held 

that Ocean Management had clearly 

breached the obligations imposed on 

it relating to obtaining final approval 

of design.  

While it was held by the Court that 

the design that Ocean Management 

submitted complied with the Rodney 

District Plan, the Court considered 

that the design did not comply with 

the neighbourhood plan.  Therefore 

the Design Control Committee was 

entitled to withhold its approval to 

the design on that ground alone.  

As to whether the withholding of 

consent by the Design Committee was 

unreasonable, the Court looked at the 

context within which the Society was 

obliged to make its decision.  The 

Court found it was relevant that the 

Design Committee took into account 

the backdrop of decisions that it 

had made in the past and those that 

it would be required to make in 

the future.  The Court considered 

that the effect of the Design Control 

Committee's decision was to require 

Ocean Management to return to the 

original design, and saw nothing 

unreasonable about this.  

Ocean Management also pointed to 

the fact that Council granted Ocean 

Management's application for a 

resource consent.  Ocean Management 

contended that the Council's decision 

provided independent verification of 

the reasonableness of its design and 

of the fact that it was unlikely to have 

any significant impact on either the 

environment or other properties in 

the vicinity.  However, the Court held 

that the Society was in a very different 

position to that of the Council, it 

was not governed in terms of its 

decision-making by legislation such 

as the RMA, and it could take a wider 

view, subject to the requirement that 

its decisions were consistent with 

the supervisory jurisdiction that is 

vested in it.  Ocean Management 

was in breach of its obligations 

under the land covenant and the 

constitution when it had obtained a 

building consent and began building 

on the lot before it had obtained the 

final approval of the Design Control 

Committee to its amended design.  

Moreover the Committee was entitled 

to withhold its approval and it did not 

act unreasonably in doing so.  

As to injunctive relief, there was 

evidence that the Design Control 

Commit tee  had led  Ocean 

Management to believe that its 

application for resource consent 
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would be determinative of the issue.  

Aside from a number of factual 

considerations, the Court held that 

the need to obtain resource consent 

arose independently of the views of 

Society.  The final approval of the 

Design Control Committee was also a 

requirement that Ocean Management 

ought to have satisfied at the time it 

originally sought a building consent.  

Accordingly, injunctive relief was 

granted to the Society. 

are mussel farms 
rateable? 

In The Marlborough District Council v 

Valuer General and others Justice Young 

considered an application for a High 

Court declaration that mussel farms 

are rateable by local authorities as a 

matter of law.  The plaintiff said that 

all land is rateable unless excluded by 

the Local Government (Rating) Act 

2002. 

The Court dealt with three primary 

issues.  The first two questions were 

whether mussel farms are 'land' 

(owned by the farmer), or 'land'; 

(owned by the Crown) with primarily 

private or commercial purposes, and 

in either case are rateable.  The third 

question was whether if the mussel 

farms were not 'land', the seabed 

beneath them is separately rateable.

In summary the plaintiff's case was 

that mussel farms are an interest in 

land, and therefore land, and that 

neither the RMA nor the Foreshore 

and Seabed Act prevent such an 

interest from becoming real property.  

The plaintiff submitted that the farms 

were rateable because land owned by 

the Crown is rateable if it is used for 

private or commercial purposes under 

a lease, licence or other agreement. 

In respect of the first issue, the 

Court found that section �22(�) of 

the RMA prevented the mussel farm 

from becoming real property.  Young 

J found the Foreshore and Seabed 

Act prohibited the Crown from 

granting any interest in land of the 

seabed arising from a coastal permit 

for a mussel farm.  In deciding the 

second issue the Court was satisfied 

that mussel farms are not part of 

the Crown's seabed land and that 

Parliament could not have intended 

that the Crown became a ratepayer 

of the seabed land in these mussel 

farming circumstances.  The final issue 

was dealt with quickly with Young J 

finding that the seabed had not been 

used by the mussel farm under a 

lease, licence or other agreement, and 

that it had not been exclusively used.  

The application for a declaration was 

therefore declined. 

legalItY of use of 
reserve for wInd 
turbInes

Friends of Turitea Reserve Society 

Incorporated v Palmerston North City 

Council (CIV-2006-454-879) was an 

application for judicial review to the 

High Court and assessed the legality 

of the use of the Turitea Reserve for 

generation of energy by wind turbines.  

The Council was the registered 

proprietor of the reserve from �889, 

and, following an approach from 

various energy companies under 

s24(a) of the Reserves Act �977, 

approved a change of purpose of the 

reserve in October 2006 by adding as 

its first purpose "renewable electricity 

production".  

The applicants argued that the wind 

farm could not be established on the 

local purpose reserve as the decision 

of the Council was ultra vires; that 

the Council's decision was biased 

because of contracts that the Council 

had entered with Mighty River Power; 

and that the Council was in breach 

of obligations under s82(�)(c) of 

the Local Government Act 2002 for 

failing to properly consult with the 

public.

The Court held that the generation 

of power by means of wind turbines 

is a legitimate Council purpose and 

although Mighty River Power was to 

operate the wind farm for a profit this 

did not alter the fact that the Council's 

purpose was legitimate in this case.

The Court also addressed whether 

In summary the 

plaintiff's case was 

that mussel farms 

are an interest in 

land, and therefore 

land, and that 

neither the RMA 

nor the Foreshore 

and Seabed Act 

prevent such an 

interest from 

becoming real 

property.  
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the Council's decision was biased.  

The Applicant submitted that by the 

Council agreeing to receive payment 

in the event of a change in the 

purpose of the reserve the Council 

had fettered its discretion under s24A 

of the Reserves Act to determine 

whether to change the purpose of 

the reserve.  The Applicant also 

submitted that the Council had pre-

determined the question of whether 

the purpose of the reserve should 

be changed.  The Court found 

that in determining whether there 

has been bias the question to ask 

must be "whether there has been 

an honest decision from a council 

conscientiously endeavouring to 

perform its task and complying with 

the low level Wednesbury requirements 

of taking into account no irrelevant 

considerations and all considerations 

that are relevant."  The Court found 

that on the facts no bias existed.

Finally, the Court considered whether 

the Council had failed to comply with 

its obligations to consult under s24A 

of the Reserves Act �977 and s82(�)(c) 

of the Local Government Act 2002.  

The Court noted that in this contest 

the common law duty of consultation 

serves two purposes: to avoid a 

breach of natural justice and to secure 

performance of the Council's specific 

obligations under the Reserves Act 

and the Local Government Act.  On 

the facts the Court found that the 

home visit, consultation document, 

information evening and Turitea 

reserve open day gave amply time for 

submitters to be heard and that the 

Council gave proper consideration to 

the submissions received.

Accordingly the appeal was 

dismissed.

claIms to the 
antarctIc seabed

With other countries lodging claims in 

relation to parts of the Antarctic, New 

Zealand has reserved its right to make 

a claim to the seabed off Antarctica in 

the future, as have other countries.  In 

April 2006 New Zealand applied to 

the United Nations Commission on 

the Limits of the Continental Shelf to 

take control of some �.7 million km2 

of seabed, however, the claim did 

not extend to the seabed off the Ross 

Dependency.  New Zealand's is the 

smallest of the seven territorial claims 

in Antarctica which were effectively 

suspended by the Antarctic Treaty.

For more information go to:

http://www.nzherald.co.nz/section/1/

story.cfm?c_id=1&objectid=10470725
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police raid secret military-style 

training Camps - news item

$2 Billion wind Farm planned 

for south waikato - another news 

item

You never find planners in 

secret military-style training 

camps.  Do you?  No you 

don’t.  Actually you don’t find many 

planners striving to make provision 

for military-style training camps as a 

Permitted, Controlled or Discretionary 

Activity in any District Plan either!

Yet perhaps they should. Let’s face 

it, passive recreation areas aren’t 

going to help the activists who want 

to let off a bit of revolutionary steam 

- or a home made napalm bomb. 

These unfortunate folk are the 

skateboarders of insurrection really. 

Spurned. Ignored. Overlooked. And 

marginalised.

But insofar as the District Plan should 

dovetail with the Annual Plan and the 

Annual Plan should dovetail with the 

Strategic Plan and the Strategic Plan 

should dovetail with the Long-Term 

Council Community Plan and they 

should all contribute seamlessly to 

the holistic “wellness” of everyone, 

then it’s clear the proud recruits in the 

Tame Army (and others like it) must 

be catered for. 

Okay, the Hearings may be 

problematic (unless you replaced 

Councillors with Commissioners, 

of course) and the Environment 

Court might have the odd objection 

too, especially if some unfortunate 

judge has to store a whole bunch of 

endangered snails in their freezer 

while a camp gets established, but 

these are just potholes on the highway 

of hope and shouldn’t be permitted to 

bar Utopia’s gates!

But if - perish the thought - ill-judged 

NIMBW (Not-In- My-Beautiful-

Wilderness) prejudice does scuttle 

this arcadian vision then it behoves 

the gallant members of the RMLA to 

emulate the Iti’s of this world, if not in 

substance then in style.

To the barricades, Remalans. Let 

revolutionary fervor be the tallow 

of your candle. It is time the eco-

worriers turned ‘o’ to ‘a’ and armed 

themselves to fight the fossil fools.

While permitting military-style 

training camps may be a bridge too 

far, the same can not be said of Wind 

Farms. No!  

If we can have Living Zones and 

Working Zones and Inner City Buffer 

Zones to boot, then we can surely 

have some Wind Farm Zones as well!

Wheresoer there gusts a zephyr

There must be a great blade spun

We want liberation, comrades! 

For the struggle has begun. 

And not before time, you may say. 

There’s a hapless planet out there, and 

we must save it!

We can’t leave it bound - like some 

desperate damsel - to the railway 

track of progress as the thundering 

train of human greed rushes 

fearsomely toward it. We must rescue 

Mother Earth now!! immediately! 

And straight away as well. (“Oh, frail 

and fragile gasping orb. Choked by the 

carbon you absorb”).

Well, not for much longer. Let every 

ridgeline blossom. Let every wild 

place whir. Let us haste to save the 

planet. And let nothing us deter.

Wind farms for Africa, folks! And Asia 

as well - though maybe not for Texas 

(George W and all that). We may not 

allow houses on ridgelines, or even 

invisible earth homes out of sight in 

Significant Natural Areas because 

they might affect how people “feel” 

about the landscape (whether they 

visit it or not) but wind farms are an 

entirely different matter. Wind farms 

are A GOOD THING!!

And only people who hate the planet 

could object to their erection.

So there you have it, comrades. The 

clarion call has come. Military-style 

training camps may not be your bag, 

but there are other paths to revolution. 

Just don’t let anyone ever tell you, as 

you consent your next (most virtuous) 

wind farm, that Planning is really the 

selective exercise of current prejudice 

(sorry, value judgment) wrapped up 

in a swathe of laws!

Off the Plan-et with Jim Hopkins
the answer mY fIend Is blowIng In the wInd
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