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INTRODUCTION

Mr Jim Milne, the President of the

Resource Management Law

Association of New Zealand Inc is

pleased to announce that the Resource

Management Law Association’s Post Graduate

Scholarship for 2004 has been awarded to Sarah

Ancell of Otago.

When asked about her study plans Sarah

advised that:

“After completing my BA in Geography at the

University of Canterbury in 1999, I spent a

couple of years overseas, basing myself in

London.  In 2002 I spent several months

travelling through Europe, China, and South

East Asia, witnessing first hand examples of

both inspiring and devastating urban planning!

Upon my return to New Zealand, I began the

Masters of Regional and Resource Planning

(MRRP) postgraduate course at the University of

Otago.  

I am currently completing my thesis, which

involves research into the social sustainability of

medium density housing in Christchurch.  Key

aspects of this include interviewing residents,
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Christchurch City Council staff,

developers, and others involved in

housing issues in the city.

Recommendations arising from

the research will be made for

planning practice and resource

management law.  This year I am

undertaking volunteer work for

the Otago branch of the CCS, and

am also a student representative

on the New Zealand Planning

Institute Otago branch committee.  

In 2003 I was a student

representative for my class on the

Staff Student Liaison Committee,

as well as a volunteer language

tutor for two Korean students.”

Sarah looks forward to eventually

working in one of New Zealand’s

major urban areas to implement

decisions that result in first-class

places for residents to live and

play in.  In addition to her

academic career, and her work,

Sarah has interests in music and

outdoor activities including

mountain biking, golf, and

tramping.

The National Committee wishes

Sarah well in her studies and in

the achievement of her long term

ambitions.
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Trevor Daya-Winterbottom, Chairperson, RMLA Editorial Committee

EDITORIAL
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The current edition of the

Journal goes to press with

two significant amendments

to the Resource Management Act

1991 before Parliament.  The

Foreshore and Seabed Bill will be

open for submissions until 12 July.

The RMLA Legislation Committee

under the able leadership of Jim

Wiltshire is considering a

submission on the Bill.  It is

therefore appropriate that an article

on the Bill by Craig Coxhead, a

Senior Lecturer in Law at the

University of Waikato should appear

in the Journal to facilitate debate on

the proposed legislation.

Readers will also be aware that the

development of an Oceans Policy

has been placed on hold pending the

outcome of the Parliamentary

process on the Bill.  Within this

wider framework it is relevant to

build on the papers presented at the

2003 Blenheim Conference to re-

visit aquaculture development in an

article by Phil Hughes.

The other significant amendment to

the RMA concerns water allocation

in the Waitaki Valley.  An update on

this project from Kevin Currie has

therefore been included in the

Journal.

Implementing the RMA continues to

be a topic of debate 12 years after

the statute was enacted.  This is

evidenced by the current debate on

proposals for review of the RMA.

Some members will have attended

the meetings with officials from the

Ministry for the Environment.

Opinion appears to be divided as to

whether the RMA requires

substantive amendment or added

impetus for improved best practice.

Focusing on process this edition of

the Journal contains two articles on

mediation in the Environment Court

– one by Professors Ali Memon and

Peter Skelton of Lincoln University,

and the other by Mark von

Dadelszen of the NZLS Environment

Committee.

Finally, the Journal concludes as per

usual with case notes, which are

now under the care of Derek Nolan

and his team at Russell McVeagh.

Thanks are also due to Martin

Williams of Environmental Law

Chambers for his sterling efforts over

the past three years in writing the

case notes.
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INTRODUCTION

Conflict over allocation and

management of resources is

common in plural societies

where there are differences in values

accorded by diverse groups to the

environment. Such conflicts can be

complex, costly and time consuming

to resolve. The ability of traditional

adversarial dispute resolution

techniques such as litigation to

handle complex environmental

conflicts has been questioned by

communities and alternative ways to

resolve conflict have been sought.

Since the 1970s, interest in

mediation as an alternative dispute

resolution (ADR) method for

environmental conflicts has grown.

Environmental disputes can range

from local disputes, such as between

adjacent neighbours over impacts of

a proposed structure on scenic

amenities to community disputes

over location of NIMBY (“not in my

back yard”) facilities. 

Support within and outside

government for mediation of

environmental disputes saw it

incorporated into the proposals for

reform of environmental legislation

in New Zealand during the 1980s

which led to the enactment of the

Resource Management Act (the

RMA) in 1991. In s.99 mediation is

provided for as a means to resolve

disputes at the regional or territorial

authority level, prior to a council

public hearing of a resource consent

application. Under s.268 (1), the

Environment Court may initiate or

facilitate mediation to encourage

settlement of resource management

disputes that have been referred to

that Court. These provisions of the

RMA are innovative and potentially

of far reaching significance.

The workload of the Environment

Court, and the complex nature of

environmental disputes, has resulted

in delays in proceedings being

adjudicated by the Court.

Environment Commissioners have

been called upon to mediate an

increasing number of disputes

referred to the Court for resolution2.

Mediation has been promoted as an

alternative dispute resolution

technique that potentially offers a

speedier, more flexible and less

costly dispute resolution process

than litigation. The RMA has been in

operation now for over ten years.

The objective of this article is to

review the scope of environmental

mediation provisions of the RMA

and reflect on how they have been

implemented. Based on recent

experience, we comment on the

relative benefits and pitfalls of

mediation of environmental disputes

compared with a judicial hearing by

the Environment Court from the

particular perspective of community

based groups and individuals.

THE INSTITUTIONAL
CONTEXT FOR
ENVIRONMENTAL
MEDIATION 

The extent and practice of

Court assisted mediation of

environmental disputes in

New Zealand is governed principally

by the RMA. 

Environmental dispute
mediation in the environment
court: Reflections on practice

Nancy Borrie, Peter Skelton and Ali Memon1

1  Corresponding author: Ali Memon, Environment, Society and Design Division, Lincoln University, Box 84, Canterbury. Email: memona@lincoln.ac.nz. 
2  Registrar of the Environment Court, 2000, p.11
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The RMA provides a regulatory and

administrative framework for the use,

development and protection of natural

and physical resources. It has set up

procedures for public participation in

decision-making relating to these

resources.  It gives statutory authority

to national, regional and territorial

authorities to prepare national

standards, policy statements and plans

that promote the sustainable

management purpose of the Act stated

in s.5. Provision is made for public

submission on these statutory

instruments3 and the hearing of these

submissions4. The Act has open

standing provisions that allow people

to participate. The decisions of

regional and territorial authorities may

be appealed to the Environment Court

for reconsideration5.

The RMA also gives regional and

territorial authorities quasi-judicial

powers to grant or refuse applications

for consent to use or develop

resources6. Where an application for

consent is publicly notified 7 the public

may make submissions to the consent

authority8. Consent hearings are

public and written decisions are made

public9. Where a decision, or its terms

and conditions, are disputed, any

person who made a submission may

appeal that decision to the Court10. 

The Court, first constituted as the

Planning Tribunal under the

Town and Country Planning Act

1977, was renamed the

Environment Court in 1996. The

RMA is ‘…part of a legislative trend

to state broad principles of national

policy rather than to attempt to

prescribe detailed rules of conduct in

statutes’ and ‘…lays down the

overriding purposes and principles

of the Act in Part II’ 11. It is left it to

the Court to interpret and, in the

case of appeals, inquiries and

declarations, apply the law. The

Court is both adversarial and

inquisitorial in style 12. The Court

can receive or call for any

evidence it thinks fit and is not

bound by the rules of law about

evidence13. Parties are not

required to have legal

representation14. A hearing before

the Court may be adjourned so

that mediation, conciliation or

other procedures can occur. Any

party to the Court proceedings

may appeal a decision on a point

of law to the High Court.15 The

Environment Court comprises

currently 7 Environment Judges,

who are also District Court

Judges,16 and 13 Environment

Commissioners17. The criteria for

Commissioner appointment

include, among other things,

whether a person has knowledge

and experience in alternative

dispute resolution processes. 

As mentioned earlier, the use of

alternative dispute resolution is

provided for in s.99 and s.268 of the

RMA.  In s.99 Pre-hearing Meetings,

mediation is provided for as a means

of resolving environmental disputes

at the regional or territorial authority

level, prior to a public hearing. It is

not compulsory as the consent

authority ‘may’ ‘ invite’ participants

to meet with others for ‘…the

purpose of clarifying, mediating or

facilitating resolution of any matter or

issue’’18. No formal mediation

procedure is provided in s.99. The

term “Additional Dispute

Resolution” has been used in s.268,

and indicates that mediation is an

additional form of dispute

resolution, not a mutually exclusive

alternative to litigation. Under s.268

the parties retain their right to go to

Court if they are not satisfied with

the outcome of mediation.

An absence of clear guidance on

ADR in the New Zealand legislation

has been a cause for concern: 

Among some practitioners there is a

kind of post-modern resistance to

the notion that processes should be

defined in any detail…. However,

when mediation/conciliation is

established as part of a statutory

process of dispute resolution and can

affect people’s rights and

entitlements under the law clarity

and consistency are necessary19.

There has been debate as to the

desirability of mediation being

incorporated into court processes in

general, with concerns being

expressed that ADR could 

‘…deprive citizens of their right of

access to justice, or subvert the

traditional right of access to the courts

by directing parties into mediation

rather than litigation’20. Others

consider that ‘…mediation is not

appropriate in many environmental

cases ‘because of the highly political and

entrenched views and the wide range of

parties involved’ 21.

3  Part V RMA; First Schedule Part I; The Resource
Management (Forms, Fees, and Procedures)
Regulations 2003

4  First Schedule, Part I, Clause 8B RMA
5  Cl.14  First Schedule RMA
6  Part VI RMA
7  Section 93  
8   Section 96

9   Section 101, 113 & 114.
10  Sections 120,121 & 274.
11  Williams, 1997, p. 32
12  Mulholland, 1990, p. 106
13  Section 276 & 276 A
14  Section 275
15  Sections 299
16  Section 249

17  Section 248
18  Section 99(1)
19  Baylis, 1999, p. 293
20  NZ Law Society (NZLS) in Mahoney, 2000, p. 226
21  Courts Consultative Committee cited in Boulle
et al, 1998, p. 201
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Some favour ‘court-filtered’

mediation as opposed to court-

annexed mediation. In court-filtered

mediation the Judge encourages

mediation during court proceedings,

and grants adjournments to allow

that to happen, but leaves it to the

parties and their legal advisers to

initiate. There is no directive or

compulsion to mediate22. At the time

of writing (December 2003) the

Environment Court appeared to be

involved in both court-filtered and

court-annexed mediation with

Judges sometimes suggesting

mediation during court proceedings.

With the parties consent or at their

request, the Court may ask a

Commissioner or another person to

conduct mediation. 

THE EXTENT OF 
COURT ASSISTED
ENVIRONMENTAL
MEDIATION 

The number of appeals or

applications lodged with the

Court has increased

significantly over the period 1993-

1999, in part due to the completion

of the first generation of plans under

the RMA. The Court’s heavy caseload

has been of concern to those

administering the system and has led

to the promotion of mediation as

part of the Court’s case management

strategy. Actions by the Court and

the Ministry for the Environment

(MfE) have encouraged the use of

mediation. The Department for

Courts provides funds for mediation

training for Commissioners

(Registrar of the Court, 2000). The

MfE also encourages mediation

through the administration of the

Environmental Legal Assistance

Scheme. One of the criteria in

assessing applications for funding

for legal assistance is whether the

group is open to having the case

resolved by mediation. 

Data on the mediation of cases has

only been included in Court records

since 1997. Only a relatively small

number of matters referred to the

Court have been settled by

mediation, although this trend may

be changing. Prior to 1996 the Court

did not keep a record of all cases that

went into mediation or cases that

were settled as a result of mediation.

Data since 1996 indicate that the use

of mediation has increased although

the outcomes are less clear. 

The inability of the Court’s case

recording system to monitor trends

in mediation during the past decade

is a matter for concern. Only

successful mediation decisions

appear to be recorded. Additional

categories, which could be recorded,

are:  

� partially successful mediation, i.e.

where issues were narrowed and

the Court made a determination

on a reduced number of issues;

and

� mediation that failed to result in a

consent order but was later settled

privately with the Court

proceedings being withdrawn.

The relatively recent change in Court

administrative procedures, requiring

the recording of all consent orders as

decisions and Commissioners

completing a file note, may enable

more accurate data on mediation to

be collated in the future. It is

anticipated that a recent review of

the Environment Court (MfE, 2003)

and the current review of the New

Zealand Court system by the Law

Commission may lead to further

changes to Court administrative

procedures (Law Commission,

2002).

THE ROLE OF JUDGES
AND COMMISSIONERS
DURING MEDIATION

Parties seeking reconsideration

of decisions of regional and

territorial authorities relating

to proposed planning instruments

(e.g. regional policy statements and

regional and coastal plans, or district

plans) or resource consent

applications have the option of a

judicial hearing presided over by a

Judge or, if all parties agree,

mediation by a Commissioner.

22  Mahoney, 2000, p. 226

The Court may
ask a
Commissioner or
another person
to conduct
mediation
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There are a number of concerns

about the adequacy of mediation

practices in New Zealand. In the

absence of clear legislative guidance,

informal procedural strategies for

case management have evolved

within the Environment Court.

Action taken by the Judges prior to,

during and after mediation may vary,

depending on the particular

approach of a Judge. Such variations

have implications for both the

Commissioners undertaking

mediation and participants. The

option of mediation may be put

before the parties in a variety of

ways, some more proactive than

others. The Court (a Judge,

Commissioner or letter from the

Court) suggesting mediation, or

asking parties if they have considered

mediation, can be interpreted in

various ways. For example, where a

Judge suggests mediation, the parties

may assume incorrectly that they are

being required to participate in that

process. 

Commissioners take an oath of office

that they ‘will honestly and

impartially perform the duties of

their office’23. As mediation takes

place under the jurisdiction of the

Court, there is an obligation for

Commissioners to act in good faith24.

This provides an element of

ethicality, although there is no clear

code of ethics for either

Commissioners or participants. 

The increased use of Court assisted

mediation has the potential to

impact on the function of the Court.

There is a need to ensure that

Commissioners are available for

Court fixtures. These fixtures

determine the availability of

Commissioners and the timing of

mediation. It may therefore be

necessary for the Court to use

private mediators in the future to

meet the demand for mediation

services. The legislation is silent on

the rules that would apply to any

private mediator if requested by the

Court to conduct mediation.

As the legislation gives no guidance

as to how mediation is to be

conducted or the rules that apply,

Commissioners have developed

their own practices. Their role pre-

mediation and during mediation

may vary, depending on the

perceived needs in the particular

case. For example, determining the

process and procedural rules may or

may not involve the parties. Treatment

of matters such as confidentiality,

small group discussion, power to

sign and the taking of minutes or

notes, may vary. The general public

perception is that the Court has

rules and codes of conduct.

According to recent study findings,

these were assumed to apply in a

‘court’ mediation process and were

looked for by participants25. Some

participants found the variation and

uncertainty in approach unhelpful

and problematic. For example,

failure to keep formal records of

what had been discussed and

decided during mediation could

lead to misunderstandings,

misinterpretations, and the need to

recover ground when mediation was

reconvened.  However reservations

may also be raised regarding the

desirability of keeping notes, if held

on the Court file, especially in light

of earlier attempts to obtain

mediators notes26.

A Judge may give advice to a

Commissioner during mediation.

Depending on the matters

discussed, this could raise questions

regarding the “without prejudice”

nature of the mediation process. It

may also determine whether or not

the Commissioner allowed the case

to continue in mediation. 

Some Commissioners may leave it to

the parties to reach settlement,

others may actively stimulate lateral

thinking. Matters relating to the law

or considered fatal to the agreement

may or may not be raised at this

stage. For example, the legal validity

of any conditions being considered

as part of the settlement.

After mediation a Commissioner

reports back to the Judge with the

outcome of the mediation. This may

involve a file note along with any

documentation. There is a

perception, reinforced by the 2001

MfE publication on mediation (MfE,

2001), that the Judges undertake a

23  Section 256
24  Bollard et al, 1998,p.710
25  Borrie, 2002
26  Mortimer v Whangarei District Council CO23/97.

Determining the
process and
procedural rules
may or may not
involve the
parties
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form of quality control when the

documentation is put before them at

the completion of mediation. There

is no guidance in the legislation

about the criteria to be considered

by the Judges when signing off

mediated settlements. In fact, Judges

may look for a range of matters:

legality of the document or consent

order, the public interest, whether or

not the settlement was capable of

being given effect, appropriateness

in RMA terms, matters of national

importance, and a mutually agreed

solution with correct

documentation. They do not

explicitly refer to the purpose of the

RMA when signing off agreements

but rather refer to ‘appropriate’ in

RMA terms, creating a ‘satisfactory

environmental result’ and a

‘responsible outcome in  RMA

terms’.  Some Commissioners and

participants expect the Judge to

decide whether or not a settlement

meets the purpose of the RMA. This

expectation may be unrealistic,

given the limited information

available to the Judge when

considering a mediated agreement.

The parties are responsible for

creating the mediated agreement.  It

may, however, be unrealistic to

expect parties in mediation to think

beyond self-interest to the purpose of

the RMA, although a Commissioner

may try to get them to do this. This

may be difficult, as some participants

may not know what the purpose of

the RMA is or have different opinions

as to what s.5 means.

REFLECTIONS ON
PRACTICE

In the final section of this paper

we reflect on the merits of the

two alternative routes for

environmental dispute resolution

under the RMA. 

The practice of judicial hearing of

environmental disputes in New

Zealand has developed over the

last fifty years and is now well

established. The rationale for

creating the Town and Country

Planning Appeal Boards (the

predecessors of the Planning

Tribunal and the Environment

Court) under the Town and

Country Planning Act 1953 was to

ensure land owners that local

authorities could not unduly

restrict private property rights.

The Courts have traditionally

been vigilant about protecting

private property rights.

Nevertheless, they have also

become cognisant about

protecting community,

environmental and Maori values

as these have become

progressively embedded in the

revised legislation. Community,

environmental and Tangata

Whenua groups have found the

Courts a useful forum in which to

seek protection of their values.

They have achieved significant

success on a number of occasions. 

A judicial hearing under the RMA

has a number of advantages from

the perspective of community-

based groups. The environmental

dispute is heard afresh by an

independent decision-maker and is

not in any way influenced by the

local authority decision. Set court

procedures are followed before and

during a court hearing. Evidence is

taken on oath and can be tested by

cross-examination. The process is

open to the public. Records are

kept of proceedings and a written

decision is given. The outcome is

enforceable by the Court. 

Notwithstanding the above, in

practice the ability of community-

based groups and other interested

parties to achieve their objectives

within an adversarial conflict

resolution process is constrained in

significant respects. 

The court hearing process tends to

favour the literate, articulate, well

resourced and informed. Legal

arguments about the provisions of

the RMA, applied to facts based on

the expert evidence presented,

strongly influence the outcome of a

Court hearing. The cost of a judicial

hearing can be considerable. The

Environmental Legal Assistance

Scheme administered by the MfE has

a limited budget and was until 2003

restricted to incorporated groups.

The hearing process tends to be

Maori values 
have become
progressively
embedded in 
the revised
legislation
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adversarial rather than inquisitorial

and can be daunting for lay

participants. The Court is less

flexible in terms of exploring issues,

as it must stay within the grounds of

the appeal. Participants do not

manage the outcome of the Court

process, which tends to create

winners and losers. This is not

always conducive to finding

solutions that incorporate concerns

of all interested parties. The Court

considers that a poorly pleaded or

presented case is a circumstance to

be taken into account when making

awards of costs. The awarding of

costs, where the loser pays or

contributes to the winner’s costs, can

make the risk of losing litigation

prohibitive27.

Mediation, by comparison, may be

considered a more appropriate

forum for resolving environmental

conflicts from the perspective of

community-based groups and

individuals. 

Participants may ask the Court to

conduct a mediation or the Court

(Judges, Commissioners and

Registrar) may suggest a dispute may

be suitable for mediation. As noted

earlier, all parties must agree to

mediate. The Court usually offers

the services of a Commissioner to

conduct mediation. Mediation is

conducted at a mutually acceptable

venue free of charge. The costs of

preparing for and participating in

mediation are borne by each party.

While these costs may be less than a

court hearing, parties need to

recognise there is a cost. The parties

can play a significant role in shaping

the format of the mediation process.

Mediation enables a dispute to be

resolved in a matter of days rather

than waiting months or years for a

Court hearing. The non-adversarial,

co-operative nature of the mediation

process enables the sharing of

participants’ viewpoints in a

controlled and safe environment28. A

non-threatening environment helps

increase understanding of both the

substantive issues and the feelings

of other parties. Power imbalances

can be redressed to some extent by

the Commissioner allowing under

resourced parties to participate and

make worthwhile gains. If

mediation fails, participants are still

entitled to put their case before the

Court.

Mediation, however, is manifestly

not appropriate in every situation.

There are concerns about the merits

of agreeing to participate in

mediation rather than a judicial

hearing to resolve an environmental

dispute. Parties may feel pressured

to enter mediation. Information

supplied by the Court and MfE,

questioning at a call-over, a

suggestion or an explanation of

mediation by a Judge, threats

regarding legal costs or applications

for security for costs by opposing

parties and the cost of conducting a

court case may all strongly influence

or exert pressure on parties to enter

mediation. Counsel need to

remember that adversarial

techniques used in a court hearing

are not appropriate in mediation.

Mediation is clearly not an easy

option but requires work on the

part of all participants as well as a

commitment to implement any

settlement. Some community

groups and individuals have limited

competency in understanding the

mediation process, understanding

information presented during

mediation and/or negotiating an

agreement. Mediation may occur

over months and this can make it

financially difficult for some

participants to maintain an on-going

involvement. No formal records are

kept of what is discussed or decided

during mediation, only the final

agreement. This may lead to

misunderstandings, misinterpretations

and the need to recover ground when

mediation is reconvened. It was also

found that some parties may use the

process to gain leverage to resolve

side issues or obtain information for

a subsequent Court hearing. 

Any side agreements reached during

mediation do not come under the

scrutiny of the Judges. While

compensating the present parties,

side agreements do not necessarily

mean better environmental

outcomes for the wider

community or future generations.

27  In practice, the Court rarely awards full indemnity costs.
28   This is not always so. Mediation parties or their representatives can be obstructive and argumentative and threaten costs.

Some parties
may use the
process to gain
leverage to
resolve side
issues or obtain
information for a
subsequent
Court hearing
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The enforceability of side

agreements may also be

questionable. Parties may

therefore settle mediation based

on an incorrect premise.

Parties taking part in mediation

should be aware that the

information shared during

mediation is not given under oath

so there is no guarantee as to the

accuracy of information used in

reaching a settlement. The

Commissioners’ approach to

confidentiality varies.

Confidentiality agreements, if

made, may be difficult to enforce.

The status of notes taken during

mediation by the parties and the

Commissioner should be clarified

at the outset to avoid later misuse. 

Pressure can be put on parties to

reach agreement. The legislation

gives no guidance as to the criteria

to be considered by the Judges

when signing off mediated

settlements. Judges may not, in

fact, make a decision regarding the

mediated settlement meeting the

purpose of the RMA. The

settlement may therefore fail to

meet the participants’

understanding of the purpose of

the RMA (s.5). Likewise, parties

should not expect the

Commissioners or Judges to be

particularly vigilant with respect

to the public interest. If such

issues are of concern to the

parties, they should ensure they

are addressed in a satisfactory

manner during the course of the

mediation. Once the mediated

settlement becomes an order of

the Court, it is for the parties to

ensure that it is implemented and

enforced, if necessary, in terms of

Part XII of the RMA.

CONCLUSIONS

The RMA has institutionally

legitimised mediation as

an alternative to the

resolution of environmental

disputes by judicial hearings. This

is a significant step towards

developing a communicative and

deliberative planning practice in

New Zealand. However, the Act

has left the procedures for

initiation and implementation of

mediation undefined.

Consequently, it has been left to

the Environment Court, and in

particular the Commissioners who

conduct mediation, to decide how

to undertake the mediation

process. Baylis (1999) has earlier

noted this lack of guidance in the

New Zealand legislation and the

implications of the resultant

uncertainty and variation on the

legitimacy of mediation in general.

The role of the Environment Court

to undertake mediation should be

adequately resourced to avoid

similar delays to those recently

experienced with proceedings

being adjudicated by the Court.

While mediation does offer

benefits as a form of dispute

resolution, community groups and

individuals involved in an

environmental dispute should also

be cognizant of the limitations of

this form of dispute resolution

compared with litigation when

deciding on a case management

strategy.
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INTRODUCTION

It has nearly been a year since the

Court of Appeal released its

decision commonly known as

the foreshore and seabed case Ngati

Apa & Others v Attorney General &

Others [2003] 3 NZLR 643 (Ngati

Apa case). Since the decision

Aotearoa/New Zealand has seen

Government knee jerk reaction to

the case, a government draft

proposal, a series of consultation hui,

a Maori Land Court Judge rightly

setting down foreshore and seabed

applications for hearing, a review of

that decision, a final Government

proposal, a Waitangi Tribunal

hearing and report, a Bill and an

historic show of Maori opposition to

the proposed Bill demonstrated in

the “hikoi”.

The foreshore and seabed issue has

and continues to be a significant

issue for all people of Aotearoa/New

Zealand and in particular Maori.

Many people are unclear about the

issues and in particular unclear about

what the Bill states and means.  This

article will briefly outline parts, not

all, of the Bill and the five main

implications that have raised both

Maori and non-Maori concerns

across the country.   Analysis and

commentary about Maori concerns

will be the focus of this article.  

PARTS OF THE BILL

The Bill contains 117 clauses

and four schedules and is

divided into six parts:

Part 1 – Preliminary Provisions –

This part of the Bill states the

purpose of the legislation (clause 3)

along with an interpretation section

(clause 4).

Part 2 – Public Foreshore and

Seabed – This part of the Bill vests

full legal and beneficial ownership

of the foreshore and seabed in the

Crown to be held in absolute

property (clause 11), while

preserving public rights of access

and navigation (clauses 6 and 7).

Within this part of the Bill the

existing jurisdiction of the High

Court and Maori Land Court to

consider Maori claims to ownership

over the foreshore and seabed is

removed (clauses 9 and 10). Part 2

also contains the jurisdiction for the

High Court to make a declaration

that “territorial customary rights”

would have existed at common law,

but for the Bill.

Part 3 – Provisions relating to the

Maori Land Court and orders it

may make – This part of the Bill

sets out the jurisdiction of the

Maori Land Court to make ancestral

connection and customary rights

orders.

Part 4 – High Court jurisdiction

in relation to customary rights

orders - Clauses 57-71 set out the

jurisdiction of the High Court to

make customary rights orders.

Part 5 - Amendments to the

Resource Management Act 1991 -

Clauses 72-106 contain amendments

to the Resource Management Act

1991, and in particular defines the

interface between that Act and the

Modern day confiscation?
The foreshore and 
seabed bill?
Craig Coxhead, Senior Lecturer, University of Waikato



Resource Management Journal 13

customary rights orders able to be

issued under the Foreshore and

Seabed Bill.

Part 6 – Provisions relating to

public foreshore and seabed

register, recognition agreements,

and other matters – This part of the

Bill has three sub parts, which

addresses the setting up of a “public

foreshore and seabed register” clauses

107-110, “recognition agreements”

(ancestral connection orders through

the Treaty settlement process)

(clauses 111-113) and the standard

regulations, saving, repeals and

amendments section of the Bill

The main implications of the Bill 

are the:

1. Extinguishment of Property

Rights;

2. Creation of new statutory rights;

3. Creation of ancestral connection

orders;

4. Creation of customary rights

orders; and

5. Changes in the jurisdiction of the

Courts.

It is these implications that have

raised Maori concerns since the

aftermath of the Court of Appeal

decision. The Bill as Grant Powell

expressed:

…confirms the worst fears of Maori.

Findings and recommendations of the

Waitangi Tribunal have either been

ignored or selectively misapplied.

Existing legal remedies have been

removed and to the extent that new

remedies have been provided they are

abhorrent to tikanga Maori, and are

in any event likely to be expensive,

unworkable and largely ineffectual. In

addition to incorporating many of the

changes that were foreshadowed in the

April policy a number of new

restrictions have emerged in the Bill,

almost certainly as a result of

unprincipled political compromise in

order to seek support for the Bill.1

EXTINGUISHMENT OF
PROPERTY RIGHTS

The Bill is very clear in the

intention to extinguish Maori

property rights.  Clause 3(a)

states the purpose of the Bill is to:

(a) vests the full legal and beneficial

ownership of the public foreshore and

seabed in the Crown to ensure that the

public foreshore and seabed of New

Zealand is preserved in perpetuity for

the people of New Zealand.

Further, Clause 11 states: 

Public foreshore and seabed vested in

the Crown

(1) On and from the commencement

of this Act, the full legal and beneficial

ownership of the public foreshore and

seabed is vested in the Crown, so that

the public foreshore and seabed is held

by the Crown as its absolute property.

(2)  Subsection (1) replaces all

previous statutory vestings in, and

acquisitions of title by, the Crown in

respect of any area of the foreshore

and seabed.

(3)  Subsection (1) does not affect

customary rights that are able to be

recognised and protected under Part 3

or Part 4.

(4)  The Crown must administer the

public foreshore and seabed in

accordance with this Act and any

other enactment that regulates the

use of, or activity on, the foreshore

and seabed, whether directly or as

land of the Crown.

(5)  The Land Act 1948 does not

apply to the public foreshore and

seabed.

The Bill places ownership of the

foreshore and seabed in the Crown

and in doing so removes the

common law rights of the tangata

Whenua, of Maori.  These rights

have also been recognised as native

title, customary rights, customary

title, aboriginal rights, and

aboriginal title. It is quite clear that

Maori rights to the foreshore and

seabed as recognised in both tikanga

and Te Tiriti o Waitangi/Treaty of

Waitangi2 will be extinguished.

Further, the Bill’s specific reference

to “public foreshore” excludes areas

that are already privately owned.

Therefore, Clauses 3(a) and 11 take

away the rights of Maori, while

protecting the property rights of

owners of private title, who in the

main are non-Maori.

The Bill places
ownership of 
the foreshore
and seabed in
the Crown 

1  Powell G L Te Ope Mana a Tai, Summary and Analysis of Foreshore and Seabed Bill, Tabled 8 April 2004 viewed at www.teope.co.nz
2  Jackson M. A Primer on Making Submissions on the Foreshore and Seabed Bill (2004) 
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The Court of Appeal was quite clear

in the Ngati Apa case that Crown

ownership of all the foreshore and

seabed could not be assumed and

therefore the Maori Land Court

should have the jurisdiction to

determine those areas still in

customary title.  The Crown have

moved in an attempt to clarify the

situation, but in doing so will create

further grievances through taking

customary rights, customary title,

aboriginal rights, aboriginal title, or

rights or titles of a similar kind, that

Maori hold but for this Bill.  

Does the New Zealand public really

want this? As Moana Jackson has

stated “[i]t is an unjust raupatu

(confiscation)”3.  Over the past

decade, Maori have had the right to

claim against the raupatu of the last

150 years and many claims continue

to be unsettled.  The Bill through the

raupatu of the foreshore and seabed

creates further grievances and

further claims.

The drafters of the Bill have been

very careful with the use of language

within the Bill.  First, clause 11 is

entitled “Public foreshore and

seabed vested in the Crown”.  Given

the effect of the section it could

easily have been called the

“Extinguishment of Common Law

rights” clause.  Second, although

clause 12 is entitled “Public

foreshore and seabed not to be

alienated” this clause specifically

reserves to the Crown a right to

alienate the foreshore and seabed

through a special Act of Parliament.

The Crown’s suggestions that Maori

would or might sell the foreshore

and seabed if given title seems

hypocritical especially by going on

to reserve itself a right to do what it

does not want Maori and others to

do.  And given Aotearoa/New

Zealand’s experience of the large-scale

asset sales of the 1980’s and 1990’s

indications are that the government

or successive governments could

easily do this again.

CREATIONS OF NEW
STATUTORY RIGHTS

While removing all

relevant common law

rights relating to Maori,

the Crown has chosen to include a

common law right permitting access

and navigation (Clause 8).  This is a

creation of new statutory rights.

Access to and navigation of the

foreshore and seabed is ensured

through clauses 6 and 7 which

establish public rights of access and

navigation.  It is also noted that the

access and navigation rights cannot

be limited by either ancestral

connection or customary rights

orders granted to Maori.  The effect of

the new rights ensures access of, not

necessarily to, the foreshore and

seabed. What must be remembered is

that the foreshore is not necessarily

the beach.  The foreshore is the area

between the high water line and the

low water line with the seabed being

the area to seaward of the low water

mark. 

ANCESTRAL
CONNECTION ORDERS

The Bill creates two new types

of orders - ancestral

connection orders and

customary rights orders.

What is an ancestral connection order

and what is its effect?

There is no useful definition of

“ancestral connection” in the Bill.

Assistance, albeit vague, in this

determination is provided by Clause

3(c), which notes that the Bill

“acknowledges the expression of

kaitiakitanga by recognising the

ancestral connection of Maori with

the public foreshore and seabed”.  

Further assistance is provided by

clauses 35 to 39, which deal with the

Maori Land Court’s jurisdiction to

grant ancestral connection orders.

Clause 39 provides that The Maori

Land Court may make an ancestral

connection order:

… only if it is satisfied that the order

will apply to an established and

identifiable group of Maori

3  Ibid

The Crown’s
suggestions that
Maori would or
might sell the
foreshore and
seabed if given
title seems
hypocritical 
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(a) whose members are whanaunga;

and

(b) that has had since 1840, and

continues to have, an ancestral

connection to the area of the public

foreshore and seabed specified in the

application.

How this will be determined is

unclear but what can be noted is that

the Maori Land Court, in making

ancestral connection orders, must

have regard to tikanga Maori when

exercising its jurisdiction under

clause 39(2).

Ancestral connection orders can also

be provided for through Treaty

settlement negotiations under clause

111.

Media reports regarding “ancestral

connections orders” have stirred

further unrest amongst Maori and

Pakeha. A number of issues need to

be clarified for clearer understanding

to be achieved/gained.

1. Only the Maori Land Court has

jurisdiction to grant ancestral

connection orders (clause 38).

2. Only “an established and

identifiable group of Maori” can be

granted an “ancestral connections

order” (clause 39).  Non-Maori and

Pakeha New Zealanders have

focused on this issue by insisting

that fourth and fifth generation

New Zealanders should have the

right to “ancestral connection

orders”.  The reality is that these

orders have very little meaning or

worth and therefore these attempts

have been a good way to mislead

the public into thinking that

‘someone’ is missing out on

‘something’.

3. The Bill is silent as to what is an

“established and identifiable group

of Maori”.  The Crown avoids

using the words Iwi, Hapu or one

of the other statutory terms used to

define Maori groups. Instead, the

Crown is defining Maori once

again.  Continued redefinition of

Maori is unacceptable.

4. All applications for ancestral

connections orders must be made

before 31 December 2015 (clause

37(2).  There is no rationale for the

eleven-year time limitation. 

For Maori, the granting of “an

ancestral connection” is of no benefit.

As explained by Powell,  “the [orders]

do not give rise to any rights and do

not permit those holding them to

carry out any act or otherwise do

anything that the holder could not

otherwise do”.  Although it is not

clear as to the real purpose of the

orders Maori and others already

know that:

[the] orders are little more than

watereddown versions of the

statutory acknowledgements already

available under the Treaty settlement

process, is backed up by the

provisions of clause 111 of the Bill.4

CUSTOMARY RIGHTS
ORDERS

What are customary

rights and what effect

do they have?

Both the High Court (clause 29) and

Maori Land Court (Clause 35) have

jurisdiction to grant customary rights

orders.  The jurisdictions of the Maori

Land Court will be considered

followed by an examination of the

jurisdiction of the High Court.

Maori Land Court jurisdiction

The first point of note is that there are

many limitations to what is a

customary rights order. Clause 41

restricts the Maori Land Court into

what it can inquire into.  The Maori

Land Court can not inquire into an

activity, use, or practice that is:

commercial or non-commercial

Maori fishing right; or activity, use, or

practice restricted, controlled,

regulated, or prohibited under the

Wildlife Act 1953 or the Marine

Mammals Protection Act 1978.

Clause 42 then places a restrictive test

on the Maori Land Court in terms of

what it can consider.  Clause 42

requires that the Maori Land Court

can only grant a customary rights

order if satisfied that:

(a) the order applies to an established and

identifiable group of Maori whose

members are whanaunga; and

(b) the activity, use, or practice for which

the applicant seeks a customary rights

order

(i) is, and has been since 1840,

integral to tikanga Maori in relation to

the group of Maori; and

(ii) has been carried on, exercised, or

followed in a substantially

uninterrupted manner since 1840 in

accordance with tikanga Maori, in the

area of the public foreshore and seabed

specified in the application; and

4  Supra at note 1
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(iii) continues to be carried on,

exercised, or followed in the same area

of the public foreshore and seabed in

accordance with tikanga Maori; and

(iv) is not prohibited by any enactment

or rule of law; and (c)  the right to

carry on, exercise, or follow the

activity, use, or practice has not been

extinguished as a matter of law.

The 1st schedule with its prescriptive

nature also creates further limitations.

What this all means is that it will be

very difficult and costly for Maori to

establish customary rights orders.

Maori will need to show that not only

has the activity use or practice

remained in existence since 1840 but

also that it is  “integral to tikanga

Maori”.  Further, the right has been

and continues to be exercised

substantially uninterrupted since

1840.  This is on the provision that

the right has not been prohibited by

an act or rule of law.    

The Bill effectively restricts the rights

to a set of traditional activities such as

the taking of hangi stones or the

launching of waka and makes no

allowance for the notion that Maori

may have developed the right.

Moana Jackson recognised that:

The Bill effectively denies a right of

development and confines Maori to

whatever scale of activity was

practised in the past5.

HIGH COURT
JURISDICTION

Like the Maori Land Court the

High Court has the

jurisdiction to grant a

“customary rights order”.  The

jurisdictions of both Courts are in the

main similar.  A difference in the

jurisdiction of the High Court is that it

cannot inquire into or determine any

application where the activity, use, or

practice is able to be recognised and

protected as a customary right by the

Maori Land Court or current ancestral

and customary rights application

before the Maori Land Court 

(Clause 60).

The main difference in jurisdiction of

the High Court is that, unlike the

Maori Land Court, it is not required to

have regard to tikanga Maori but

rather cultural practices of a group.

This supposedly allows the High

Court to consider applications of Non-

Maori, although the Government has

already espoused that they did not

expect any Non-Maori to qualify for

the granting of a customary rights

order.  Given this it is no wonder

Powell notes:

Part 4 appears to be a nonsensical

political expedient, which is in any

event irrelevant to the protection of

Maori customary rights6.

EFFECT OF
CUSTOMARY RIGHTS
ORDERS

Unlike ancestral connection

orders, customary rights

orders have some, albeit

limited, effect.  Firstly, clause 63

provides that a customary rights

order allows for the carrying out of

customary rights recognised in the

customary rights order activity.  

Where customary rights appear to

have influence is in terms of the RMA

with amendments including:

1. Part 5 of the Bill providing that

customary activities are to be

recognised and provided for as

matters of national importance

under section 6(g) of the RMA. 

2. A new schedule in the RMA setting

up a regime for the control of such

orders by the Minister of

Conservation.

3. New sections 85A-85C of the RMA

provide a plan, a proposed plan, or

a change to a plan must not

include a rule that would allow an

activity that would, or is likely to,

prevent or has, or is likely to have,

a significant adverse effect on a

recognised customary activity. 

4. In terms of resource consents a new

section 107A of the RMA provides

that a consent authority must not

grant a resource consent to do

something that will, or is likely to,

have a significant adverse effect on a

recognised customary activity. 

5  Supra at note 2
6  Supra at note 1

The National
party has argued
that the
amendments to
the RMA give
customary rights
holders effective
veto powers on
resource consent
applications



Resource Management Journal 17

The National party has argued that the

amendments to the RMA give

customary rights holders effective veto

powers on resource consent

applications7.  However as Powell points

out:

While to some extent this could be

interpreted as a veto of sorts the new

section 107A(2) provides for a large

degree of subjective judgment on the

part of the decision maker which in

practice is likely to prevent the

customary rights restricting much

activity in the coastal marine area.8

What needs to be remembered is that

while it may be perceived that the orders

have some effect especially in terms of

the RMA they do not reflect the

ownership rights that Maori have had

taken from them

CHANGES IN THE
JURISDICTION OF THE
COURTS

Many of the changes in the

jurisdiction of the Maori

Land Court and High

Court are noted above.  

However, there are other significant

changes in the jurisdiction of the High

Court.  The High Court will also be

given jurisdiction to make what can

only be described as meaningless

declarations.  Clause 29 can be seen as

an admission by the Crown that

confiscation of rights/title has taken

place.  Under clause 29 the Crown

essentially allows the High Court to do

what the Court of Appeal in the Ngati

Apa case stated the Maori Land Court

had jurisdiction to do.  The High Court

has jurisdiction to determine whether

Maori, but for the Bill, had customary

rights, customary title, aboriginal

rights, aboriginal title, or rights or titles

of a similar kind, which are all defined

as territorial customary rights. The Bill

allows the High Court to make

declarations where it finds that a

group: 

… would, but for the vesting of the full

legal and beneficial ownership of the

public foreshore and seabed in the

Crown by section 11, have held

territorial customary rights to a

particular area of the public foreshore

and seabed at common law.

The declaration is meaningless, as no

remedy will automatically result.  If a

declaration is granted Maori are at the

whim of the Crown.  The Crown are

under no obligation to provide

compensation or redress although it

must enter into discussions with the

group in whose favour the declaration

is made.  The purpose of the

discussions being to consider the

nature and extent of any redress that

the Crown may give.   

It should also be noted that the Crown

also has the provision (clause 112) to

recognise Maori customary rights if it

so wishes.  The process the Crown will

go through to make such a

determination is not spelt out in 

the Bill.

What is clear from the proposed

jurisdiction for the High Court is as

Jackson put the issue, in simple terms:

A customary rights order will only

declare that Maori have the rights they

would have had if the Crown hadn’t

taken them away.9

A further concern as a result of the

changes in the jurisdiction of the

courts relates to ‘due process’.  There is

no doubt that Maori have been denied

real “due process”.  The Bill allows

Maori a right to go to court on

foreshore and seabed issues, however,

the role of the Courts is not to

determine what rights Maori have but

to determine what rights Maori have

lost.  Maori can seek declarations and

go to Courts only after the Crown has

taken the foreshore and seabed from

them.  Rather than allow ‘due process”

the Bill creates a new process that is

unfair and effectively delivers nothing.

CONCLUSION

As has been discussed the Bill

creates new meaningless

rights, ancestral connection

and customary, while extinguishing

fundamental common law rights.

Further the Bill makes substantial

changes to the jurisdiction of both the

High Court and Maori Land Court.  It

has also been noted above that the Bill

lacks clarity and is unclear in a

number of areas.  

It cannot be said with one hundred

percent certainty that the Bill will be

enacted as it currently appears.  Given

the “Hikoi”, the select committee

process, the opposition from Maori

and Non-Maori to the current Bill it

would not be surprising to see changes

to the current Bill as proposed.  What

can be stated with certainty is that as it

stands the Bill is nothing less than

modern day confiscation analogous to

the raupatu that occurred in the

1800s.  

“The more things change the more they

stay the same”

7  View at www.foreshore.co.nz
8  Supra at note 1
9  Supra at note 2
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Waitaki Catchment Bill
moves ahead

Kevin Currie, Project Manager, Catchment Waitaki, Ministry for the
Environment

The government on 

1 June announced its plans

to progress its special

Waitaki Catchment legislation. 

Environment Minister Marian

Hobbs said the government would

proceed with its plans to establish a

Water Allocation Board to develop a

water allocation framework for the

catchment.  “There are substantial

competing demands for water in the

catchment and a large number of

applications for water permits that

need to be addressed.  A statutory

framework is needed to guide water

allocation in the Waitaki

Catchment,” Marian Hobbs said.

However, the Resource Management

(Waitaki Catchment) Amendment

Bill will be amended in two key

ways:

� The matters the Water

Allocation Board will consider

in preparing the framework will

be simplified to more closely

utilise existing RMA provisions,

and 

� Once the framework is

operative, the resource consents

relating to the Waitaki River will

be decided by the relevant

regional or district council.  A

special panel of commissioners

will now not be created.

The Water Allocation Board will

notify the draft water allocation

framework, and there will be an

opportunity for submissions.

Hearings are expected to be held in

the Waitaki area.  The resource

consent applications will stay on

hold until the framework has been

developed.

The original Bill was reported back

to Parliament by the Local

Government and Environment

Select Committee on March 22 

and had its second reading on

March 25.

The government’s amendments to

the Bill will now go before

Parliament. It is expected that the

Water Allocation Board will be

established as soon as possible

after the Bill is passed into law.
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The issue of privilege

attaching to mediation has

exercised the minds of

Courts over the last 20 years as

mediation has become more popular

in settling litigation, better

understood by the legal profession

and the judiciary, facilitated by well-

trained mediators, and increasingly

important as a tool in case

management systems.  The

philosophical underpinnings of the

need for confidentiality in mediation

are usefully summarised in a paper

used in LEADR mediation training.1

There are a number of issues

concerning privilege that can arise in

relation to mediation, but those that

give rise to the most frequent concern

are:

� Whether something said,

admitted, or done during a med-

iation can be raised in another

forum – discussed, for instance,

in Vaucluse Holdings Ltd v Lindsay2

and Crummer v Benchmark

Building Supplies Ltd,3 and

� Whether counsel involved in a

mediation can advise a party in a

related dispute where something

potentially learned in a

mediation may prejudice

another party to the other

dispute – the issue raised in

Carter Holt Harvey Forests Ltd v

Sunnex Logging Ltd.4

The New Zealand Law Society

Environmental Law Committee’s

current interest in this area relates to

the first issue, and arose initially from

rulings in Hannah v Tasman District

Council5 and Logan v Upper Hutt City

Council6 that appeared to indicate that

papers prepared by an expert witness

to assist a mediation before the Court’s

hearing could be put to the witness in

the subsequent hearing.  Further

consideration of these cases and

discussion with the Court and counsel

suggest that the rulings were made on

the understanding that the papers or

reports were available outside the

mediation process and therefore were

not privileged.  The need for

practitioners to fully understand the

issues of privilege is nevertheless

important, and it was thought best if

the Committee was to prepare this

paper for use of all lawyers operating

in the resource management field.

Extent of Mediation Privilege – 
New Zealand Law Society

Environmental Law Committee Paper

Mark von Dadelszen, Bannister and von Dadelszen

1  Adapted from a paper prepared by F. Crosbie of Firmstone & Fell, Sydney,
although it is written primarily from an Australian perspective and without
reference to the New Zealand material (including two Court of Appeal
judgments) discussed in this paper.
2  (1997) 10 PRNZ 557 (CA) at 559.
3  [2000] 2 ERNZ 22.

4  [2001] NZLR 343 (CA); 15 PRNZ 379.
5  The ruling was not reported, but the substantive decision is W058/2002,
Judge Sheppard.
6  EnvC W12/2003, 10 February 2003, Judge Treadwell, at 5, discussed in
paragraph 9 below.

This article was written for the New Zealand Law Society Environmental Law Committee by one
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He has also sat as a Hearing Commissioner under the Resource Management Act.
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7  (1992) 7 ACSR 463, cited in the High Court judgment in Vaucluse Holdings Ltd v Lindsay but not in the subsequent Court of Appeal judgment.
8  For instance, section 58B, Federal Court Act 1976 (Cth), section 110P(4), Courts Legislation (Mediation and Evaluation) Amendment Act 1994 (NSW), section
15, Farm Debt Mediation Act 1994 (NSW), and Order 50.07(6) Victorian Supreme Court Rules.

3. The issue of mediation privilege was

addressed (somewhat tentatively) in the

1992 Australian case of AWA Ltd v

Daniels (t/a Deloitte Haskins & Sells),7 and

has been the subject of legislative

attention in Australia to protect what is

said, admitted and done in mediations.8

New Zealand legislation now includes

the following (with a relatively

consistent pattern of seeking to

maintain confidentiality and privilege):

� Section 89, Residential Tenancies

Act 1986:

(1) This section applies to any oral

or written statement (including

a statement contained in a

document) made in the course

of, and for the purposes of or in

connection with, the mediation

by a Tenancy Mediator of any

dispute. …

(3)  No evidence of any statement

to which this section applies

shall be admissible in any

proceedings before any court

or tribunal, or any person

acting judicially.

� Section 176(1), Children, Young

Persons, and Their Families Act

1989:

No evidence shall be admissible in

any Court, or before any person

acting judicially, of any

information, statement, or

admission disclosed or made to

any person in the course of a

mediation conference.

� Section 148(3), Employment

Relations Act 2000:

No evidence is admissible in any

court, or before any person acting

judicially, of any statement,

admission, document, or

information that, by subsection (1),

is required to be kept confidential.

� Section 18(1)(b), Family Proceedings

Act 1980:

No evidence shall be admissible in

any Court, or before any person

acting judicially, of any information,

statement, or admission disclosed or

made … In the course of a mediation

conference.

� Section 61(5), Health and Disability

Commissioner Act 1994:

No evidence shall be admissible in

any Court, or before any person

acting judicially, of any information,

statement, or admission disclosed or

made to any person in the course of a

conference called under this section.

� Section 30E, Te Ture Whenua Maori

Act 1993:

(3) Written and oral material

presented at or for the mediation

must be kept confidential by the

mediator and those participating in

the mediation unless the person

who produces the material consents

to its disclosure. …

(5)  Statements made and material

presented at mediation are

admissible in a subsequent

mediation of the same issues but are

not admissible in other proceedings

before a person acting judicially

unless the parties participating in

the mediation consent to the

admission of the statement or

material.

� Section 27(4), Veterinarians Act

1994:

No evidence shall be admissible in

any disciplinary hearing before the

Council or in any Court of any

information, statement, or

admission disclosed or made to any

person acting as a mediator or

conciliator under this section.

� Section 16, Weathertight Homes

Resolution Services Act 2002:

(1) Except with the consent of the

parties or the relevant party, a

person …must keep confidential

any statement, admission, or

document created or made for the

purposes of the mediation

(including a settlement under

section 17) and any information

that, for the purposes of the

mediation, is disclosed orally in the

course of the mediation.

(2) No person who provides

mediation services may give

evidence in any civil

proceedings, whether under this

Act or any other Act, about— 
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9   1992(1) ERNZ 202 at 210, 213 and 214.

(a)  the provision of the

services; or 

(b)  anything related to the

provision of the services

that comes to his or her

knowledge in the course of

the provision of the

services.

(3)  No evidence is admissible in

any court, or before any

person acting judicially, of any

statement, admission,

document, or information

that, by subsection (1), is

required to be kept

confidential. …

(5)  Nothing in this section— 

(a) prevents the discovery or

affects the admissibility of

any evidence (being

evidence that is otherwise

discoverable or admissible

and that existed

independently of the

mediation process) merely

because the evidence was

presented in the course of

the provision of mediation

services; or 

(b) prevents the gathering of

information by the

Department for research or

educational purposes so

long as the parties and the

specific matters in issue

between them are not

identifiable; or 

(c) prevents the disclosure by

any person employed or

engaged by the chief

executive to any other

person employed or engaged

by the chief executive of

matters that need to be

disclosed for the purposes of

giving effect to this Act.

� Rules 437(8) and 438(5) of the High

Court Rules each provide that:

The Court may, with the consent

of the parties, make an order

directing the parties to attempt to

settle their dispute by such form

of mediation or other alternative

dispute resolution (to be specified

in the order) as the parties have

agreed.

� The Civil Case Management in the

High Court Practice Note, 2000,

provides in paragraph 8.1 for

“Assisted Dispute Resolution” stating

that:

At the initial conference on the

Standard or Assigned Tracks the

Judicial officer will, where

appropriate, raise the issue of

ADR with counsel. In particular,

the Judicial officer may ask

counsel if they have explained to

their client the nature and range

of alternative dispute resolution

options available to resolve the

dispute, and whether they have

provided advice on the suitability

and benefits of the use of such

options in the proceeding.

4. In the New Zealand High Court,

judges have addressed mediation

privilege since (at least) 1991:

� In M v Independent Newspapers Ltd9

Gallen J examined the issue on the

basis of equitable obligations of

confidentiality:

The basis of equitable

intervention to protect

confidentiality is that it is

unconscionable for a person who

has received information on the

basis that it is confidential

subsequently to reveal that

information.  Although the

relationship between the parties

is often important in cases where

it is said there is an implied as

opposed to an express obligation

of confidence, the relationship

between the parties is not the

determining factor.  It is the

acceptance of the information on

the basis that it will be kept

secret that affects the conscience

of the recipient of the

information. …

The requirement can I think

reasonably be put in wider

terms, that is that the

information is or becomes

confidential in circumstances

where the persons possessed of

it have an obligation in

conscience to keep it secret. The

concern of equity is as to the

conscience aspect. The way in

which that arises may be

significant as itself disposing

towards an obligation, but

cannot be decisive. …
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10   High Court, Auckland, CP597/95, 12 January 1996.
11  (1997) 10 PRNZ 557 (CA) at 559.
12  [2000] 2 ERNZ 22, Goddard CJ, Travis, Shaw JJ at 37-40

As far as unauthorised use is

concerned, it seems to me that any

situation where the parties have

agreed that information should be

regarded as confidential, is one

where a use of that information

contrary to the expressed

agreement of the parties must be

regarded as unauthorised.

The whole purpose of the meeting

was to resolve difficulties within

the university department.  All

parties agreed that the information

was to be regarded as confidential.

Meetings of that kind depend for

their efficacy on those persons

involved in them being able to

regard the proceedings as

sufficiently confidential to enable

them to be open in the disclosures

which they make. …

… I think on the principles already

expressed, it must be concluded

that that material became coloured

with the confidentiality which the

parties considered appropriate and

which would in any event I think

have been conferred upon it by the

nature of the mediation

proceedings.

The situation is stronger in respect

of the mediation proceedings.  Not

only do the regulations

contemplate a degree of

confidentiality at least as far as the

parties are concerned but the

importance of resolution of

matters of such sensitivity would

tend to confer confidentiality in

much the same way …

� Williams J expressed the Court’s

views about mediation privilege

succinctly and unequivocally in Rio

Beverages Limited v Kiwi Blue

Limited,10 in these terms:

Mediation as a form of dispute

resolution is a relatively recent

arrival in New Zealand, certainly as

part of the litigation process, and in

this Court’s opinion its integrity is to

be preserved.  Confidentiality is an

integral part of that process and the

parties’ attempts to adduce evidence

of what passed between them

during that process is as much to be

reprehended as is the adducing of

evidence by parties as to what passes

between them in “without

prejudice” negotiations.

5. In Vaucluse Holdings Ltd v Lindsay,11

the Court of Appeal considered the

nature of mediation and whether

privilege should attach to what

occurred during mediation, saying

(emphasis added):

One other factor which assumed

prominence in the argument before

us, was that there had been a

mediation in March 1996 involving

this and another share transaction in

another company between the same

parties.  In the documentation for

the mediation the claims of the

appellant seem to be based on

breaches of warranty in the original

sale and purchase agreement rather

than on the alleged settlement

agreement.  We do not consider that

the mediation agreement should

have been referred to either before

the Master or before this Court.

Mediation agreements such as this

one are confidential; any matters

arising in the course of mediation

are not usually to be put in issue in

any subsequent litigation or

arbitration. In this spirit, we do not

think that statements in the

documents prepared for the

assistance of the mediator should

be relied on in subsequent

litigation.  The whole point of

mediation is to remove the process

from litigation or arbitration and to

ensure that anything said or done

in a mediation does not later

redound to the detriment of any

party, should the mediation fail to

achieve a settlement.

6. A full bench of the Employment

Court examined the issue of mediation

privilege in more detail in the context

of the legislative framework of the

Employment Contracts Act 1991 in

Crummer v Benchmark Building

Supplies Ltd, having this to say:12

The protective
cloak that the
law casts over
negotiations
cannot be
weaker when a
mediator under
the Employment
Contracts Act
1991 is involved
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As is evident, there is little doubt

about the principles that would be

applicable if the case concerned

negotiations entered into without

prejudice by the parties themselves

without the assistance of a statutory

mediator under the Employment

Contracts Act 1991.  On the footing

that the protective cloak that the law

casts over negotiations cannot be

weaker when a mediator under the

Employment Contracts Act 1991 is

involved, than when one is not

involved, it is as well to set down

what these principles are because

they are the minimum protection

available.  These are:

(i) Statements made in the course

of negotiations expressly or

impliedly entered into “without

prejudice” are not admissible in

subsequent proceedings if no

settlement results.  They are, of

course, admissible to prove that

a settlement had resulted if a

dispute later arises concerning

that question.

(ii) Notwithstanding that

negotiations take place without

prejudice pursuant to an

express or implied agreement

that they should take place

under the cloak of the

protection just described, there

do exist at common law

exceptions to the protection.

(iii) The privilege seemingly applies

only where an attempt is made

to settle a dispute between the

parties and not otherwise.  This

principle, however, must be

approached with some caution

as in general the parties would

not be talking but for the fact

that there was an intention to

settle.  They might well come

to the negotiation intending to

take a strong line and to deny

liability but they may do so

with an open mind and be

persuaded, at least, to

contemplate settlement.  It is

therefore dangerous to take

isolated statements as

signifying that the entire

negotiation was some kind of a

sham.  It is quite clear,

however, that evidence of

extraneous statements — for

example, when the discussion

is over, the negotiation having

failed, and one or other of the

parties makes a damaging

admission afterwards — may

become admissible.  That is not

the situation in this case.

(iv) Facts may be disclosed which,

when a negotiation founders,

can then be proved

independently of calling

evidence of what passed in the

negotiations.  They may be

proved by direct evidence of

the fact in question as opposed

to evidence of an admission

having been made during the

mediation.  There is no

objection to such direct

independent evidence of the

fact, notwithstanding that its

existence may have been

revealed only during the

negotiation.  It is one of the

risks of negotiating that

statements made may give a

lead which can later be

followed up independently.

(v) The privilege may not be used

to conceal the fact that, during

the negotiation, one party made

a threat against the other.  As an

example see Van Der Sluis v

Health Waikato Ltd [1995] 1

ERNZ 478.

(vi) The privilege cannot be relied

upon if the interests of justice

require it to be overridden.

Such cases will arise essentially

only where it is necessary to

remove the cloak of the

privilege in order to prevent a

party from committing perjury

and so misleading the Tribunal

or the Court.

It is necessary to pause at this stage

and consider the rationale for the

principal rule and the exceptions to it.

The rationale is that it is in the public

interest to encourage settlement of

litigation because of the costs to the

State and to the parties if cases have to

be tried and possibly pursued through

appeal processes.

Is the law any different where a

mediator is involved — different in the

sense of the protection being any

stronger or more absolute?  In one

sense it could be said that there is no

particular magic arising from the fact

that the parties have been assisted in

their negotiations by a mediator.  In

any definition of mediation that we

have seen, the accent — and it is a
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strong accent — is always placed upon

the resulting settlement that is the

object of the negotiation being the act

of the parties and not of the mediator.

Nevertheless, the Court of Appeal in

Vaucluse Holdings Ltd v Lindsay13 felt

able to say:

“Mediation agreements such as this

one are confidential; any matters

arising in the course of mediation

are not usually to be put in issue in

any subsequent litigation or

arbitration.  In this spirit, we do not

think that statements in the

documents prepared for the

assistance of the mediator should

be relied on in subsequent

litigation.  The whole point of

mediation is to remove the process

from litigation or arbitration and to

ensure that anything said or done

in a mediation does not later

redound to the detriment of any

party, should the mediation fail to

achieve a settlement.”

The phrase “not usually” in the second

clause of the first sentence attracts

attention and implies the existence of

exceptions.  Nevertheless, the value of

mediations is that their acceptance as a

dispute resolution mechanism reduces

the pressure of work to which Courts

and Tribunals would otherwise be

subject.  Therefore, the Court leans

towards the process of mediation

and wishes, whenever possible, to

protect its integrity and the

conditions under which mediation

was resorted to.  It seems in the

words of Romer LJ cited previously14

that it would indeed be monstrous to

allow one party to make use of a

document that was entitled to

protection.  We conclude therefore

that the Court will scrutinise with

particular jealously any suggestion

that a document produced for the

purposes of a mediation — which,

by definition, is an exercise in

attempting to settle 

the dispute — should later be used

in evidence against the party

proffering it.

Turning now to mediations under

the Employment Contracts Act 1991,

it seems to us that they have a

number of features that are of

importance.  In the first place, they

are voluntary.  In the second, they

proceed almost invariably, and did so

in this case, under an agreement of

confidentiality.  This seems to us to

be a critical consideration.  If the

matter does not settle, the mediator

cannot be an adjudicator.  Therefore,

there is an implied parliamentary

intention that the adjudicator should

not be or become aware of any

admissions made during attempts at

settlement.  Such an arrangement is

designed to encourage full disclosure

during the mediation and to create an

environment in which neither party

will be inhibited from frankness in

approaching settlement proposals.

Other statutory features of the

Employment Contracts Act 1991 lead

us to the conclusion that exceptions to

the cloak of privilege will be rare and

will be recognised only in the most

compelling cases.  We say so because

the statutory language in s 76(a)

encourages resolution by the parties

themselves with assistance from

mediators.  The general scheme of the

Act is to like effect.  Section 26(c)

provides that the application of a

personal grievance procedure is not

able to be frustrated by deliberate lack

of cooperation on the part of any

person.  Section 38 requires employers

to give reasons for a dismissal in writing

on request which, of course, must be

the true reasons and a comprehensive

statement of all reasons: see Ashton v

Shoreline Hotel [1994] 1 ERNZ 421.

Section 96, read together with s 126,

enables the Tribunal to accept, admit,

and call for such evidence as in equity

and good conscience it thinks fit,

whether strictly legal evidence or not.

The First Schedule to the Employment

Contracts Act 1991, which

requirements would be present in most

employment contracts, requires that

there should be an exchange of

statements between the parties as to

their positions in relation to the

grievance.

In our judgment, these provisions do

not detract from the encouragement of

dispute resolution and we find there is a

much stronger case for protection of

statements made during mediation

Any matters
arising in the
course of
mediation are
not usually to be
put in issue in
any subsequent
litigation or
arbitration
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than there is for protecting agreements

between parties that their discussions

should be without prejudice.  In the

case of statements made during

mediation there are additional policy

reasons for excluding such evidence in

the generality of cases.  There would be

a risk of mediators being called as

witnesses.  Parties might wish to give

evidence about what the mediator had

said or about what other persons

present had said.  We consider it is

undesirable for the mediator to be

caught up in such attempts or to have

to consider the potential of being called

as a witness.  This could interfere with

the mediator’s role to the detriment of

the settlement process.

We formulate therefore a general rule as

follows.  Relevant statements or

admissions made in the course of

mediations conducted for the purpose

of settling employment differences

within the meaning of s 78(1) of the

Employment Contracts Act 1991 are

not admissible in evidence where no

settlement has resulted, unless on other

grounds of public policy there is good

reason to admit the evidence.

Examples of such grounds are:

(i) Where there is a strong risk that

the Tribunal in its adjudication

jurisdiction would be deceived

by the exclusion of the evidence;

(ii) The exclusion would defeat the

legislative intent; or

(iii) Where the statement or

admission gives rise to a new

cause of action.

However, there is a high threshold of

conviction before these exceptions can

be held to be met.

7. It may be worth noting that the

Employment Contracts Act and the

Resource Management Act were both

passed in 1991.  Whether that is

significant or not, there are, within the

Resource Management Act, features

indicating a statutory preference and

encouragement for the resolution of

disputes similar to those found in the

Employment Contracts Act that would

suggest that what occurs during

mediation should, similarly, be

protected:

� Throughout the Act there are

requirements for consultation,

for instance, in sections

92(2)(a)(ii), 168(3)(e), 189(3)(f),

and 267(3)(l), Schedule 1

paragraphs 2(2), 3, and 23(1)(d),

and Schedule 4 paragraph 1(h).

� Section 39 provides that local

authorities are to establish a

hearing procedure that is

appropriate and fair in the

circumstances with hearings be

conducted without unnecessary

formality.

� Section 99(1) provides for pre-

hearing meetings “For the

purpose of clarifying, mediating,

or facilitating resolution of any

matter or issue ...” (although

section 99(3) makes provision for

a report of a pre-hearing meeting

to be prepared, circulated, and

given to the hearing committee).

� Section 268 makes express

provision for additional dispute

resolution, section 268(1)

providing that “At any time after

lodgment of any proceedings, for

the purpose of encouraging

settlement, the Environment

Court, with the consent of the

parties and of its own motion or

upon request, may ask one of its

members or another person to

conduct mediation, conciliation,

or other procedures designed to

facilitate the resolution of any

matter before or at any time

during the course of a hearing.”

Environment Court mediation is,

therefore, effectively Court-

annexed mediation by virtue of

section 268.  Paragraph 10 of the

1999 Environment Court

Practice Note states that “Shortly

after being registered,

applications and appeals are

shown to an Environment Judge

for case management.  That may

include … Suggesting that the

parties consider mediation or

other dispute resolution process

as contemplated by s 268 of the

Resource Management Act.”

Paragraph 11 records that “In

accordance with s 268 of the

Resource Management Act, the

Court encourages parties to

consider mediation and other

additional dispute resolution

procedures.  If the parties to

proceedings before the Court

desire to have an Environment

Commissioner act as mediator

to assist them to try and reach

agreement on the matters in

dispute, they should inform the

Registrar as early as possible.

However no party is obliged to

submit disputes to mediation,
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and parties to proceedings

within the Court’s jurisdiction

are entitled to adjudication of

them.  Nor can mediation force

a result on anyone.  The

outcome will only be binding

on the parties if it is agreed to

by all of them and (to the extent

necessary) if the Court makes

an order giving effect to it.”

� Under section 269(2)

“Environment Court

proceedings may be conducted

without procedural formality

where this is consistent with

fairness and efficiency.”

This legislative framework, while

not as extensive as that under the

Employment Contracts Act (or, now,

the Employment Relations Act),

promotes a philosophical approach

to resource management issues that

closely parallels the employment

legislation.  In practice, what was

said in Crummer could be applied to

the resource management context:  

Turning now to mediations under

the Resource Management Act

1991, it seems to us that they have

a number of features that are of

importance.  In the first place, they

are voluntary.  In the second, they

proceed almost invariably … under

an agreement of confidentiality.

This seems to us to be a critical

consideration.  If the matter does

not settle, the mediator cannot be

an adjudicator unless the parties

agree.  Therefore, there is an

implied parliamentary intention

that the adjudicator should not be

or become aware of any admissions

made during attempts at

settlement.  Such an arrangement is

designed to encourage full

disclosure during the mediation

and to create an environment in

which neither party will be

inhibited from frankness in

approaching settlement proposals.

Other statutory features of the

Resource Management Act 1991

lead us to the conclusion that

exceptions to the cloak of privilege

will be rare and will be recognised

only in the most compelling cases.  

8. Where mediations are conducted by

agreement between the parties it is

almost invariable that the parties sign

an agreement including a term that

what occurs during mediation is

confidential.  While the practice of

each of the Environment Court’s

Commissioners as mediators differs,

most if not all appear to commence

mediations with an introduction

indicating that the mediation is

conducted on the basis that what is

said within the mediation remains

within the mediation and is,

essentially, confidential.  If that is not

accepted by the Court’s judges then

counsel may have an obligation to

draw this to the attention of parties to

the mediation, but if this is done those

participating in the mediation are

likely to feel unduly restrained to the

detriment of good mediation

processes.

9. The Environment Court has

considered the issue of privilege and

mediation in only one case noted in

Brookers Resource Management, namely

in Logan v Upper Hutt City Council

where the following brief statement

appears:15

It appears that the matter at one

stage had gone to mediation and in

the course of mediation, this report

was commissioned.  The

respondent argued that as it formed

part of a mediation, it was a

privileged document.  That

argument failed to differentiate

between negotiations and/or

concessions and/or comments

made by parties in the course of

mediation proceedings which are

issues of privilege, and matters of

evidence which are not.

Readers of this paragraph of the

decision might have thought that the

report was commissioned for the

mediation and, if so, the paragraph

appears to be at odds with the

approach to privilege adopted in M v

Independent Newspapers Ltd, Rio

Beverages Limited v Kiwi Blue Limited,

Vaucluse, Crummer and Sunnex. It is

understood from counsel, however,

that while it was agreed at the

mediation that the report be

commissioned, the mediation was

never reconvened.  The report was

prepared subsequently and the Court

considered that in the circumstances it

fell outside the ambit of mediation

privilege.

10. The Court of Appeal addressed

mediation privilege again in Carter

Holt Harvey Forests Ltd v Sunnex

Logging Ltd,16 emphasising what it had

15  EnvC W12/2003, 10 February 2003, Judge Treadwell, at 5.
16  [2001] NZLR 343 (CA); 15 PRNZ 379.
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said in Vaucluse.  In Sunnex the Court

of Appeal said (emphasis added):

[23] The terms to which the lawyers

agreed are sufficiently wide to

encompass everything which

occurred as part of the mediation

process.  Each of the lawyers

agreed “to preserve total

confidentiality” in relation to the

course of proceedings in the

mediation and, if that were not

wide enough, it was specified

and agreed that such

confidentiality would be

preserved about any

“exchanges”, whether oral or

documentary, passing between

any of the parties or between any

of them and the mediator

concerning the dispute during

the course of the mediation. In

our view that extends not only to

the terms of the settlement but also

to the negotiating positions

adopted during the mediations,

the concessions offered or made,

the attitudes evinced by the parties

to the issues under discussion and

to what the lawyers may have

learned from their observations of

CHHF’s representatives during the

mediations.  It includes, for

example, their assessment of

whether, if the matter had

proceeded to Court or to

arbitration, CHHF had concerns

about any of its witnesses.

[24] The position may well have

been much the same even

without an express

confidentiality clause.  The very

nature of a mediation requires

that, in principle, it be conducted

on a confidential basis, with the

parties encouraged to “lay bare

their souls” for the purpose of

facilitating a conciliation and

resolution of the dispute.

Understandably, parties will be

cautious about doing so if what they

do and say can be used against

them for a different purpose by

lawyers who happen to be

participating.  It is to be understood

of course that, if the mediation fails,

participating lawyers are to be able

to use what they have learned on

behalf of the client represented in

the mediation, to the extent that

such use is not inhibited by the

“without prejudice” character of the

mediation.  That was permitted by a

qualification to the confidentiality

clause signed by the lawyers in this

case.  But it seems to us that the

confidential atmosphere in which a

mediation is ordinarily conducted

must generally preclude

participating lawyers from utilising

what they learn for the purposes of

advising and representing someone

other than their client in the

mediation.  The particular

agreement signed by the lawyers in

this case is therefore consistent with

the confidentiality implicit in any

mediation.

11. Similar pronouncements to those

in Vaucluse, Crummer and Sunnex have

been made in the United States of

America – see, for instance, In re

Anonymous, United States Court of

Appeals for the Fourth Circuit

Standing Panel on Attorney Discipline,

20 March 2002, available through 

the internet at www.mediate.com

/articles/usca4.cfm.

12. From the judicial decisions in New

Zealand surveyed above, there appear

to be three bases upon which the

Courts have founded the obligation of

confidentiality in mediation or

mediation privilege:

� Equitable obligations,

� Contractual agreement, and

� Public interest considerations.

13. Having considered the apparent

implications of the rulings in Hannah v

Tasman District Council and Logan v

Upper Hutt City Council (referred to in

paragraph 2 above), the New Zealand

Law Society Environmental Law

Committee wrote to the then Principal

Environment Court Judge on 24

There appear to
be three bases
upon which the
Courts have
founded the
obligation of
confidentiality in
mediation or
mediation
privilege
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March 2003, raising concerns about

what it perceived to be a possible lack

of consistency of the Environment

Court with the approach adopted by

the New Zealand High Court and

Court of Appeal in all judgments

about this issue that have been

located.  As noted in paragraphs 2 and

9 above, from discussions of these

issues with the Court and counsel, the

rulings appear to have been made on

the understanding that the reports or

papers in question were in fact

available outside the mediation

context.  This would remove any

inconsistency.

14. During the course of discussions

with the Environment Court, the

Court noted a number of situations

where reports should be able to be

released:  

(a) If material is in the public

domain, privilege is lost. This

must clearly be correct, and is

supported by the Australian

decision in Maggbury Pty Ltd v

Hafele Australia Pty Ltd,17 and two

New Zealand High Court Masters’

decisions, Kerr v Attorney-General,18

and London Continental Ltd v

Commissioner of Inland Revenue.19

As observed, in a totally different

factual context, in Her Majesty’s

Attorney-General for England and

Wales v Television New Zealand:20

It must be axiomatic that equity’s

willingness to protect the

confidentiality of information will

not extend to protect from

republication information which

has already lost that quality

through public dissemination.

Whether there has been enough

prior publication to establish a

defence of lost confidence is a

matter of degree — A-G for UK v

Wellington Newspapers Ltd.

What occurs in mediation is

inherently not in the public domain,

and when reports are prepared for

the purpose of mediation, a process

understood by the parties to be

confidential, the privilege should be

retained.  For example in Logan, had

the report which was agreed to be

commissioned during the mediation

then been prepared and the

mediation reconvened to consider it,

then mediation privilege would

surely have applied.

(b) Witnesses may be gagged. This

issue is addressed in Crummer,

where, as already cited,21 the

Employment Court stated:

Facts may be disclosed which,

when a negotiation founders, can

then be proved independently of

calling evidence of what passed in

the negotiations.  They may be

proved by direct evidence of the

fact in question as opposed to

evidence of an admission having

been made during the mediation.

There is no objection to such

direct independent evidence of

the fact, notwithstanding that its

existence may have been revealed

only during the negotiation.  It is

one of the risks of negotiating

that statements made may give a

lead which can later be followed

up independently.

This appears, in part, to answer the

objection that witnesses may be

gagged.  Where a witness is an

expert whose opinion is sought for

the purposes of litigation one would

expect a Council, like any other

litigant, to enjoy the benefits of

ordinary litigation privilege.

(c) Witnesses could be

summonsed to appear and

required to produce the

material. While a witness may

be subject to sub poena, if the

witness has prepared a

document for a privileged

occasion then the witness should

not be compelled to produce the

document concerned.   The

summons procedure may be a

convenient procedural way of

settling the claim to privilege,

but does not alter the

fundamental nature of the

problem.

(d) Where a Council commissions

an expert report then,

consistent with the

Environment Court’s practice,

it should always be made

available to the Court and

other parties even if it is

contrary to the Council’s

position. There are the

concerns about that proposition:

� First, this appears to state the

requirement imposed on

Councils too broadly, and the

practice appears to be confined

to an obligation to make

available reports or evidence

received by the Council at a

17  (2001) 185 ALR 152.
18  High Court, Wellington, CP109/00, 1 March 2001.
19  (2002) 20 NZTC 17,887.

20  High Court, Auckland, CP568/98, 16 November 1998.
21  See paragraph 4 above.
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first instance hearing and any

other material ordinarily

discoverable or obtainable

under the official information

legislation.  

As stated in Wild v Tauranga

County Council,22 a Council is

not obliged to call as a witness

the maker of a report to the

Council, but should make that

person available at the appeal

hearing in order that the Court

or another party may call that

person to give evidence.  This

enables the Court to have

before it the same information

as was available to the Council

when its decision was made.

In EDENZ Ltd v Hastings

District Council,23 the

Environment Court upheld a

Council’s ability to defend its

decision (made against its

reporting planner’s

recommendation) by actively

opposing an appeal and

calling a planner who

supported its decision, and

making available for cross-

examination the planner who

had recommended the grant

of the consent.  The Court

considered that this approach

explained the Council’s

decision to the Court and

fulfilled the Council’s function

as a public authority, without

unfairly prejudicing any party.  

� Second, as already stated, a

Council, like any other litigant,

should be entitled to invoke

ordinary litigation or other

privilege.

� Third, the statement is

contrary to other New Zealand

authority, such as M v

Independent Newspapers Ltd,

Rio Beverages Limited v Kiwi

Blue Limited, Vaucluse,

Crummer and Sunnex.

(e) Because Councils are public

authorities and the

Environment Court is dealing

with public law issues

Councils have a duty of

disclosure. In principle, there

seems to be no reason why a

Council should be obliged to

make available material not

ordinarily discoverable or

obtainable under the official

information legislation.  While

Councils may be administering

authorities under the Resource

Management Act 1991 that

seems an inadequate reason

from imposing a wider

obligation on them than their

usual obligation to be even-

handed.  Further, if the

obligation as stated applies to

Councils why should it not

apply to Government

Departments?  Finally, such a

proposition would be contrary

to New Zealand authority such

as M v Independent Newspapers

Ltd, Rio Beverages Limited v Kiwi

Blue Limited, Vaucluse, Crummer

and Sunnex, although those

decisions were not made in

respect of local authorities.

15. In a 2002 paper on “The

State of Environmental Mediation”

to the Arbitrators and Mediators

Institute of New Zealand

Conference, a lawyer with

experience in Environment Court

mediation and practising mediator

commented that:24

Court-sponsored mediation

needs a framework of protocols

in the absence of any mediation

agreement.  This is currently

lacking in the Environment

Court ...  In the absence of a

mediation agreement, or formal

protocols, there will be disputes

as to the confidentiality of the

process.  

The New Zealand Law Society

Environmental Law Committee

endorses that opinion.

16. This paper in draft form was

referred to the New Zealand Law

Society Dispute Resolution

Committee for comment.  That

Committee responded as follows:

22  (1976) 6 NZTPA 127.
23  W20/2002, noted [2002] BRM Gazette 93.
24  Mark von Dadelszen (also a member of the New Zealand Law Society
Resource Management Committee, since renamed the Environmental Law
Committee) for a panel discussion, 20 July 2002.
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disclosure
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The Committee agreed that a

report prepared by an expert

witness specifically for the

purposes of a mediation cannot

and ought not to be put to a

witness in a subsequent

hearing.  There is no objection

to the expert witness giving

evidence in a subsequent

hearing, however the witness

cannot be cross-examined on

the aforementioned report. 

The Committee agrees with the

views expressed in the paper …

17. In summary, it is the opinion

of the New Zealand Law Society

Environmental Law Committee

that:

� The Environment Court’s

practice in considering what

occurs at, or is produced for,

mediation of issues relating

to Environment Court

hearings should be consistent

with the decisions in other

jurisdictions referred to in

this paper.  The Committee

understands that the

Environment Court shares

this view.

� Bearing in mind that

Environment Court

mediation is, effectively,

Court-annexed mediation

under section 268, the

Environment Court should

include, as part of a practice

note, protocols making it

clear that what occurs at or is

produced for the mediation

of issues relating to

Environment Court hearings

is confidential unless

otherwise agreed by all

parties.

� If material produced for or at

mediation is at risk of being

required to be produced at a

subsequent hearing the

parties need to be made

aware of that risk before the

material is produced for or at

mediation.  As the above

discussion of the Hannah and

Logan decisions

demonstrates, parties and

their counsel need to

document, in advance of the

preparation of material in

respect of which mediation

privilege may be claimed,

agreement as to the existence

or otherwise of that privilege.

Parties and their
counsel need to
document, in
advance of the
preparation of
material in
respect of which
mediation
privilege may be
claimed
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1  The Productivity Commission, an independent agency, is the Australian Government’s principal review and advisory body on micro-economic policy and
regulation. It conducts public inquiries and research into a broad range of economic, environmental and social issues affecting the well-being of Australians (see
www.pc.gov.au).

INTRODUCTION

In Australia, there is increasing

demand for access to land and

water resources for aquaculture

production. A major challenge is

how to satisfy this demand for access

to resources, while managing

potential conflicts with other

resource uses. This raises issues

about property rights, resource

allocation and resource access. A

related challenge is how to manage

potential environmental impacts

without unnecessarily restricting the

development of the aquaculture

industry. These challenges would

appear to be similar to those found

in New Zealand.

In February 2004, the Productivity

Commission1 released a research

paper that assessed the planning and

environmental regulatory

arrangements covering marine and

land-based aquaculture across

jurisdictions in Australia (see PC

2004). The Commission identified

potential regulatory constraints on

aquaculture development, and ways

to improve the regulatory

arrangements. In May 2004, the

Australian and New Zealand Primary

Industries Ministerial Council

acknowledged the Commission’s

research, and recommended that the

Marine and Coastal Committee

develop a regulatory best practice

model by the end of 2004

(Macdonald 2004). This article

reviews the key points from the

Commission research paper.

AQUACULTURE
PRODUCTION IN
AUSTRALIA

The Australian aquaculture industry

makes a significant contribution to

the national economy, exports,

employment and regional

development. In 2001-02, the gross

value of production of the industry

was around A$733 million,

representing some 30 per cent of

total fisheries production by value

(ABARE 2003). The aquaculture

industry is characterised by a small

number of large producers within

each of the major species (southern

bluefin tuna, pearl oysters, salmon,

prawns, and edible oysters). There

are many small producers across the

remaining species, for example,

yabbies and redclaw.

For some years, the aquaculture

industry has expressed concerns that

aquaculture production is

unnecessarily constrained,

particularly in relation to gaining

access to suitable sites, and the

complexity and number of leases,

licences and permits (NADC 2002).

At the same time, concerns have

been expressed about the potential

environmental impacts from

aquaculture, and the adequacy of

regulatory arrangements to manage

these impacts (ASEC 2001).

Potential environmental impacts can

vary significantly across species,

production system, management

practices, location, number of farms,

environmental carrying capacity, and

Assessing Australian
environmental regulatory

arrangements for aquaculture

Phil Hughes, Research Manager, Productivity Commission, Australia
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condition and/or value of the

environment. Recognising the

variation in potential environmental

impacts from different types of

aquaculture operations is a

necessary step in developing and

implementing an efficient and

effective environmental management

regime. In addition, aquaculture

may be only one of a number of

activities contributing to

environmental impacts in a

particular area. An understanding is

required of both the impacts from

aquaculture relative to other

activities, and the cumulative

impacts from different activities.

Appropriate site selection,

production methods and

environmental management may be

able to mitigate some impacts,

depending on the carrying capacity

and scale of the aquaculture

operation.

THE BROAD
AQUACULTURE
REGULATORY
FRAMEWORK

In Australia, state and territory

governments have primary

responsibility for regulation of

aquaculture. Generally, state and

territory departments of primary

industries (or fisheries), planning,

environment and land

administration, as well as

environment protection authorities,

administer the regulatory

framework and associated leases,

licences and permits. Local

government is usually responsible

for administering development or

planning approvals for land-based

aquaculture.

In each jurisdiction, aquaculture is

regulated under multiple pieces of

legislation administered by different

government departments and

agencies. State and territory

legislation relating to fisheries or

aquaculture, environment

protection and land use planning

are key components of the complex

legislative framework for

aquaculture production. Other state

or territory legislation relating to

coastal management, land

administration, water management,

conservation, native vegetation,

national parks (including marine

parks), heritage, native title, and

food safety, may also regulate

aquaculture production.

The Australian Government also

has some direct regulatory

involvement. Under the

Environment Protection and

Biodiversity Conservation Act 1999,

actions likely to have a significant

impact on a matter of national

environmental significance are

subject to a referral, assessment

and approval process by the

Minister for Environment and

Heritage. Under the Native Title Act

1993, where applicable, an

application for an aquaculture lease

for public land or waters will need

to address native title — the rights

and interests of Aboriginal and

Torres Strait Islander people in

land and waters according to their

traditional laws and customs.

Other than seeking court

determinations over native title

rights, prospective lessees,

governments and traditional

owners may seek to negotiate

agreements for aquaculture

purposes.

MARINE RESOURCE
PLANNING AND
AQUACULTURE

All Australian jurisdictions

use statutory and non-

statutory planning

processes to assess and allocate

marine resources for aquaculture

purposes, and provide for

management of the marine

environment. Marine aquaculture

planning can allow up front

environmental assessment and

community consultation on

potential aquaculture zones, prior

to aquaculture development in

public waters. This can help resolve

conflicts over marine resource use,

and avoid reactive and ad hoc

assessment and site specific

conflicts that can occur with

individual development proposals.

Aquaculture may
be only one of 
a number of
activities
contributing to
environmental
impacts in a
particular area
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Jurisdictions have used different

statutory planning processes to

assess and allocate marine resources

for aquaculture purposes, and

provide for management of the

marine environment. Compared to

South Australia and Tasmania,

statutory marine aquaculture

planning is less developed in New

South Wales, Queensland and

Western Australia. Slow progress

with statutory marine aquaculture

planning may constrain marine

aquaculture development. It may

also result in ad hoc approvals, and

resource use conflicts, as individual

aquaculture developments are

assessed in the absence of a resource

planning framework.

All Australian governments have

also prepared or are in the process of

preparing or updating a number of

statutory and non-statutory marine

and coastal planning strategies.

These strategies are in some cases

not well integrated with each other,

do not consider adjoining land uses,

are outdated, and lack

implementation plans. These

problems can affect both

aquaculture development proposals,

and existing aquaculture operations

through poor marine and coastal

water management, with further

implications for environmental

sustainability.

LEASE OF PUBLIC
WATERS AND/OR LAND
FOR AQUACULTURE

Following resource

assessment and resource use

planning, governments may

use different types of lease to

provide the right to occupy and use

public water and land resources for

aquaculture purposes. Tenure may

be either short- or long-term, and

occupation and use of the lease area

may or may not be exclusive.

Conflicts may arise where lease

systems do not have:

� Adequate specification of

property rights, term and

renewal arrangements.

� Efficient and transparent

methods for lease allocation

and transfer.

� Sufficient flexibility, with

different lease categories and

potential uses.

In Australia, where applicable, the

lease of public land or waters for

aquaculture purposes will need to

address and be consistent with

native title. Other than seeking

court determinations over native

title rights, lessees, governments

and traditional owners may seek to

negotiate agreements for

aquaculture purposes.

Marine aquaculture leases can be

used to allow aquaculture operators

to access, occupy and use publicly-

held marine (both waters and

seabed) resources. New South

Wales, South Australia and

Tasmania have dedicated marine

aquaculture lease arrangements, and

have made considerable use of

them, both in terms of the number

of leases granted and the area

leased. There has been limited use

of marine aquaculture leases in

Victoria, Queensland and Western

Australia and this has implications

for industry development and the

growth of marine aquaculture,

particularly given the significance of

marine aquaculture in Australia.

Inadequate security of tenure may

affect aquaculture development

financing (ARRTF 1999).

A land-based aquaculture operation

may require access to, or tenure

over, public land, such as coastal

foreshore, a coastal reserve or a

pastoral lease. This may be for land-

based aquaculture itself, or for

placing a pipe under or across the

coastal foreshore to take and

discharge sea water from a coastal

land-based site. In some

jurisdictions, it can be difficult to

gain access to coastal foreshore and

reserves for aquaculture (and other)

purposes due to a lack of defined

processes for lease assessment and

approval. This highlights the

importance of clear assessment

criteria for lease applications, and

well-functioning administrative

processes.

AQUACULTURE,
ENVIRONMENT AND
DEVELOPMENT
APPROVALS

Specific approval requirements

vary across the six Australian

states for marine, coastal land-

based and freshwater land-based

aquaculture ventures. Depending on

the location, species and type of

production system, an aquaculture
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producer may require a number of

different leases, licences and permits

from different government

departments and local government.

In addition, large-scale land-based

and marine aquaculture proposals

are usually required to undergo

environmental impact assessment

prior to receiving approval. 

Major differences between

Australian state regulatory

arrangements and aquaculture and

environmental approvals include:

� South Australia and Tasmania

have dedicated aquaculture

legislation and do not require

discrete environmental

approvals for marine or land-

based aquaculture —

environmental conditions are

covered as part of an

aquaculture approval.

� New South Wales and Victoria

require both aquaculture and

environmental approvals for

land-based aquaculture, but

only an aquaculture approval

for marine aquaculture (in New

South Wales, considered under

an integrated approval system).

� Queensland and Western

Australia require both

aquaculture and environmental

approvals for marine and 

land-based aquaculture.

� Large aquaculture developments

with potential for significant

environmental impacts may require

additional environmental assessment

in some states.

� In all jurisdictions, except in

South Australia, development

(or planning) approvals are not

usually required for

aquaculture activities in marine

waters, but development

approvals usually from local

government are required for

land-based aquaculture.

In Australia, marine aquaculture has

been the dominate form of

aquaculture production, for

example, southern bluefin tuna in

South Australia, pearl oysters in

Western Australia, salmon in

Table 1 State government approvals for a large-scale marine aquaculture venture
and associated land-based facilities

Approvals NSW VIC QLD WA SA TAS

Mandatory approvals

Aquaculture lease 3 b 3 3

Aquaculture permit/licence 3 3 a 3b 3 3

Environmental discharge licence c 3

Environmental works approval 3

Development/planning approval (land-
based facility eg warehouse)d

3 3 3 3 33 3

Potential approvals

Lease of public land/water 3 3 3 3 3 3

Permit to impact marine plants 3 a

Land vegetation clearing permit 3 3 a 3 3

Permit to take brood or culture stock 3 3 3 3e 3 3

Works affecting coastal protection a

Works on tidal lands or waters a

Permit for works in GBRMPf 3

Discharge into GBRMPg 3

a Queensland is integrating most of its development related controls under the Integrated Development
Assessment System (IDAS), including coastal and fisheries approvals. Resource allocation approvals are
assessed separately outside of IDAS. b˚Specific pearl oyster farm leases and licences apply for pearling.
c˚Environmental matters are considered as part of a development approval. A˚ personal environmental licence
may be required. d˚Development approvals are required for land-based facilities (generally from local
government), and in South Australia for activities in marine waters (generally from Development Assessment
Commission). e˚Ministerial exemption. f˚Great Barrier Reef Marine Park. g˚Permit under review.
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Tasmania, and edible oysters in New

South Wales, South Australia and

Tasmania. Between five and seven

major approvals may be required for

large-scale marine aquaculture

ventures with associated land-based

facilities (see table 1). In most

jurisdictions, environmental

discharges and works approvals are

considered as part of the marine

aquaculture permit or licence (in

contrast, land-based aquaculture

may require discrete environmental

approval in New South Wales,

Victoria, Queensland and Western

Australia).

The different aquaculture approvals

are administered by a number of

government agencies often under

different Acts (see table 2 for a

summary of the number of

approvals, Acts and agencies

potentially involved with

applications for large-scale marine

aquaculture). In New South Wales,

for example, four agencies

administer seven approvals for

marine aquaculture under four Acts.

In Tasmania, two agencies

administer five approvals under four

Acts. Until recently, over ten separate

approvals administered by eight

different agencies were required in

Queensland, but this has changed

with the introduction of an

Integrated Development Approval

System, and a reduction in the

number of approvals.

Prospective aquaculture operators

can experience significant costs and

uncertainties from dealing with

multiple agencies with different

regulatory responsibilities for

aquaculture management (APFA

2002; Ciffolilli 2003). Prospective

operators can also experience

difficulties identifying which

approvals they need, whether there

is a hierarchy of approvals, and

which agencies they need to apply

to. More complex aquaculture

proposals, for example, may take

more than four years to be approved

where extensive consultation and

many different approvals are

required.

The number of individual approvals,

and the time required to obtain

different approvals, can create

barriers to entry into the aquaculture

industry or expansion of existing

operations. There would seem to be

scope to simplify approval systems

by reducing the number of

individual approvals required — for

example, by introducing one

approval that covers interrelated

aspects of aquaculture production,

including fish health, broodstock

and environmental management,

rather than having individual

aquaculture, broodstock and

environmental approvals.

Improved agency coordination,

more streamlined processing and

statutory timeframes for approval

processing would provide greater

certainty for applicants and

incentives for prompt and efficient

processing of applications by

agencies. Provision of guidance to

approval agencies or local

government on the processing of

approvals may also assist the

efficiency of approval processes.

The efficiency and effectiveness of

aquaculture regulation could also be

improved by greater use of

environmental risk assessment based

on species, production system,

management practices, site location

and the condition of the

Table 2 Summary of number of state government agencies, approvals, Acts and
approval process for a large-scale marine aquaculture venture

Jurisdiction Number of agencies Number of approvals Number of Acts Approval processa

NSW 4 7 4 Part integrated

VIC 3 5 3 Separate

QLDb 8 6 9 Part integrated

WA 5 7 5 Separate

SA 5 7 5 Part integrated

TAS 2 5 4 Part integrated

a˚Approvals for land-based activities can be managed through an integrated system (whereby approvals are
coordinated through a single interface or process, such as a one-stop-shop), or through a separate process
whereby applicants apply for each approval separately. b˚State and Australian Government processes.
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environment (such as the quality of

receiving waters). For example, sea

cage finfish farming in enclosed bays

has different environmental impacts

to sea cage farming in the open

ocean, and sea cage finfish farming

has different environmental impacts

to land-based prawn farming in

ponds. Any refinement of regulation

along these lines, however, would

need to consider the costs (including

regulatory and administrative) and

benefits.

In most jurisdictions, point-source

water pollution from land-based

aquaculture operations (for

example, water discharges from a

prawn or trout farm) is highly

regulated by state environment

protection agencies. In contrast,

there is often little regulation of

discharges from diffuse sources of

pollution (for example, runoff from

pastoral activities or urban landuse),

that have the potential to adversely

affect the environment and some

aquaculture sectors, such as

shellfish. The partial and

inconsistent nature of environmental

regulation of water quality raises

questions about the appropriateness

and cost-effectiveness of regulatory

approaches for aquaculture, and

land-based activities with potentially

harmful impacts.

CONCLUSION

Environmental regulatory

arrangements for

aquaculture reflect the

diversity of aquaculture production,

its use of public and private

resources, and the potential for

environmental impacts. Since some

aquaculture operations have

potential for significant

environmental impacts, some

environmental regulation is clearly

required. However, aquaculture

production in Australia is subject to

an unnecessarily complex array of

legislation and agencies across

jurisdictions.

Regulatory arrangements that are

unwarranted, or poorly developed

and implemented, can impose

unnecessary costs on aquaculture

producers, consumers and the

community, and adversely affect

competitiveness and the

environment. To be efficient and

effective, regulation needs to satisfy a

number of criteria, including that

there are clearly defined objectives,

and that the regulation is consistently

and transparently applied, not

unduly prescriptive, and enforceable

(Banks 2003).

There is potential for greater use of

innovative policy instruments to

complement (or in some cases

replace) existing regulatory and

administrative controls. For

example, the use of auctions for

marine lease allocation, and the use

of tradeable discharge permits to

manage discharges of effluent, may

have merit. However, the costs and

benefits of innovative policy

instruments, including

implementation and monitoring

costs, will need to be assessed.

As well as the Primary Industries

Ministerial Council proposal to

develop a regulatory best practice

model, several state governments,

including those in Victoria,

Queensland and Western Australia,

are reviewing parts of their

aquaculture regulatory arrangements

to improve administrative

arrangements and approval processes.

There is potential for a well-managed

Australian aquaculture industry to

continue to grow, while providing for

sustainable management of the

environment.

Aquaculture
production in
Australia is
subject to an
unnecessarily
complex array of
legislation and
agencies across
jurisdictions
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ORDER FOR
ACQUISITION 
UNDER S185

The recent decision of Aero

Vista Holdings Limited v

Transit New Zealand

(A06/2004) has confirmed the

interpretation of key elements of

s185 of the Resource Management

Act 1991 (“RMA”) and has clarified

its relationship with s34 of the

Public Works Act 1981 (“PWA”).

The case also highlighted the

importance of any potential

applicant for a s185 order to have

taken all appropriate steps to sell the

property and to have responded

promptly to requests from potential

purchasers.

Aero Vista purchased a property on

which to construct and operate a

self-storage business.  After the

purchase and commencement of

construction, Transit issued a notice

of requirement for part of the

property for stream diversion works

necessitated by a proposed

motorway.  Aero Vista concluded

that the area of the undesignated

land available to it, together with the

other effects of the proposed

motorway meant that its proposal

was no longer viable.  Aero Vista

attempted unsuccessfully to sell its

property, following which it applied

to the Environment Court for an

order under s185 requiring Transit

to purchase all of its property.

Transit opposed that application.

The Environment Court held that,

provided a landowner can

demonstrate that the preconditions

in s185 are met, a landowner is

entitled to apply under s185 even if

they might also qualify to apply

under s34 of the PWA.

The Court rejected the suggestion by

Transit that, to be able to

demonstrate that the preconditions

of s185 had been met, an owner

must prove that they had taken

reasonable steps to effect a sale and

must have acted genuinely (ie, acted

as a willing seller).  Rather, the Court

confirmed that each case should be

looked at on its own facts, and there

was no basis to incorporate into

s185 the concept of a “willing seller”.

Despite the preconditions of s185

being met, the Court retains a

discretion as to whether or not the

orders ought to be made.  In

exercising that discretion, the Court

rejected Transit’s suggestion that it

should be guided by considerations

such as the cost to the taxpayer, or

whether the inability to sell the

undesignated part of the property is

“unreasonably oppressive”, or the

broader ground of “equity of the

case”.  

Consideration should be focussed

on whether the applicant has shown

cause relevant to the purpose of

s185, and whether making the order

would give rise to any relevant

circumstances contrary to that

purpose.  Similarly, the Court

rejected the applicability of broader

“compensation principles” to an

application under s185.  The focus

should be on the effect of a

requirement or a designation on the

landowner’s ability to sell the

property for its market value, not on

the cost of retention or usefulness of

the remaining land (for which s34 of

the PWA provides a remedy).

The Court confirmed that a s185

order could be made in respect of all

of Aero Vista’s property, not just that

portion which is designated.

Transit raised a number of matters

which, it said, demonstrated that

Aero Vista’s marketing of the

property had not been satisfactory.

The allegations upheld by the Court

included: a delay in producing a

marketing pamphlet until two

months after the property was

offered for sale by tender and only

one month before the tenders

closing; failure to promptly respond

to or provide information to a

prospective purchaser; failure to

advise potential purchasers about a

proposed land swap offered by the

Case Notes

Bal Matheson and Claire Kirman, Russell McVeagh
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Crown.  These factors could have

called into question the seriousness

of the sale process.  Ultimately,

however, the Court held that there

was no evidence that the attempt to

sell the property had not been

serious, let alone credible.  

Transit also argued that Aero Vista’s

rejection of the proposed land swap

should be taken into account.  The

Court held that, in this case, Aero

Vista had sound reasons for rejecting

the proposed land swap.  Similarly,

Aero Vista was under no obligation

to accept an offer for the land which

was well below valuation.

The Court assessed whether it

should exercise its overall discretion

to grant the application and decided

that it should.  Orders were made

accordingly.

TREATING LIKE 
WITH LIKE

Doherty v Dunedin City

Council, (C6/2004) was a

successful appeal by

Doherty against a decision of the

Council declining consent for

residential activity on rural land.

The Council argued that granting

consent would have a significant

effect on rural character, amenity,

soil productivity and that the

application would undermine the

integrity of the Proposed Plan under

which it was discretionary activity.

The Court struggled with the

Council’s submissions as it had

argued in a previous case that the

effects of an industrial activity on

rural land were no more than minor,

notwithstanding the significantly

larger scale of that activity than that

proposed in this case.  The Court

also became aware that the Council

had granted a resource consent for a

property within a few hundred

metres of the Applicant’s site of

nearly identical size, dimensions and

activity on an unnotified basis.  The

Court criticised the Council for its

lack of consistency in its approach to

nearly identical applications.  It

stated that “it is a fundamental

principle that like should be treated

with like”, and that it “is for this

reason that the Court has particular

concern with precedent effect and

issues of integrity of the Plan.”  

In overturning the Council’s

decision, the Court also commented

that “in providing for the activity as a

discretionary activity, it cannot be

contrary to the objectives and

policies of the Plan.  As a

discretionary activity, it is accepted

as being generally appropriate

within the zone but not on 

every site.”  

STAGING CONSENTS

Housiaux v The Kapiti Coast

District Council (19 March

2004, Miller J, HC

Wellington, CIV 2003-485-2678)

was an unsuccessful application for

judicial review of the Council’s

decision to deal with an application

for resource consent on a non-

notified basis.  The application was

for earthworks to create a heavy

vehicle access 170 metres long and 6

metres wide (allowing opposing

traffic to pass), and terminating in a

turning area.  The AEE explained the

immediate purpose of the roadway

was for agricultural purposes, but

noted that at some future point the

applicant intended to apply for

subdivision for lifestyle blocks.  Ms

Housiaux sought that the

application be notified on the basis

of these future intentions, and that

this application effectively formed

stage 1 of a development project.

The Court, in analysing the Council’s

statutory obligations in assessing

non-notified applications, stated

that “where sequential applications

are possible as part of a staged

development and notification has

been considered, close attention

should be paid to the scope of the

application to ensure that its effects

are accurately assessed.  Should

potential effects of the first

application be incorrectly ascribed

to a future application there is a risk

The Council had
granted a
resource consent
for a property
within a few
hundred metres
of the Applicant’s
site of nearly
identical size,
dimensions and
activity on an
unnotified basis
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that rights of objection will be

rendered ineffective.” 

The Court held that, with respect to

whether or not the prospect of

future subdivision was relevant, the

question falls on the scope of the

application and its likely or

potential effects on the

environment.  It found that the

Council took care to check the

scope of the application and

ensured that the intended use of the

access was consistent with

agricultural use of the land and,

having regard to the permitted

baseline, the effects of the

application were not such as to

require notification or service.

INDEMNITY COSTS

The costs decision of Lowe v

Marlborough District Council

(A0414/2004) relates to an

earlier decision of the Court

upholding the decision of the

Council to grant an air discharge

consent to the Applicant (with a

slight amendment to one of the

conditions).  

The Court recorded significant

concerns regarding the Appellants’

case. In particular, the Court noted

that “despite announcing through

counsel that their case was limited

to strengthening conditions of

consent, the evidence they offered

was virtually as though for a case

seeking that consent be refused.  A

further feature of their case was that

they abandoned two of their four

grounds of appeal during the course

of the hearing, after considerable

preparation had been undertaken

on those points by other parties.”

Some evidence given by the

Appellants was also found to be

inconsistent under cross-

examination.  

The Court analysed its discretion

under s285 to award costs it

considers reasonable, not as a

penalty, but where it is just.  The

Court confirmed that it may award

solicitor and client costs which

amount to total indemnity, however

that was certainly the exception

rather than the rule.  In this instance

costs were awarded to the Council

at full indemnity and to the

Applicant at a sum just short of

indemnity. 

INTERPRETATION OF
RESOURCE CONSENTS
& BURDEN OF PROOF
FOR DEFENDANTS

Arecent Court of Appeal

decision (Gillies Waiheke

Limited & Ors v Auckland

City Council, 25/3/04, CA284/03;

CA285/03; CA286/03) has

highlighted the importance of

earthworks consents clearly

specifying the volume of earthworks

to be undertaken.  It also confirmed

that s67(8) of the Summary

Proceedings Act 1957 applied to

s9(1) of the Resource Management

Act 1991.  The effect of this is that

the burden is on a defendant to

prove, on the balance of

probabilities, that the use of the land

was expressly allowed for by a

resource consent.

The appellants were charged with

undertaking earthworks when the

extent of those earthworks had not

been expressly allowed by resource

consent.  The relevant rule in the

District Plan provided that

earthworks in excess of 20m3 were

not permitted without resource

consent for a discretionary activity.

The appellants' proposed design

required significantly more

earthworks to be undertaken, some

2,300m3.  The appellants’ defence

was that the resource consent

granted in respect of the

development authorised the full

extent of the earthworks

undertaken. 

The consent was

specifically

subject to the

condition that

the proposed

activity was to be

carried out in

accordance with

the information

and plans

submitted
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The appellants argued that the

figure of 765m3 written on the plans

accompanying the application

simply represented the architect’s

estimate of earthworks to be done

on a certain area of the site, and was

not meant to state the total amount

of earthworks to be carried out

under the resource consent.

The Court of Appeal confirmed that,

when interpreting resource

consents, the relevant words and

figures should be read in their

ordinary and everyday way, and in

their relevant context.  The scope of

permitted activities are to be

determined not just by the bare

consent, but also by reference to the

supporting documentation which

was submitted to obtain the

consent.  Notwithstanding that

general rule, in this case (as is usual)

the consent was specifically subject

to the condition that the proposed

activity was to be carried out in

accordance with the information

and plans submitted as part of that

application.

The Court of Appeal held that the

notation on the plans

“approximately 765m3 proposed”

indicated to a reader that 765m3 is

the amount of earthworks to be

undertaken pursuant to the consent.

All three appeals against conviction

were dismissed.

DELEGATION OF 
A COUNCIL’S 
POWERS

The issue before the Court of

Appeal in Just One Life Limited v

Queenstown Lakes District Council

18/5/04, CA72/03 was whether or

not the power of delegation

contained within s34(4) of the

Resource Management Act 1991

(before its amendment by the

Resource Management Act 2003)

permitted the Queenstown Lakes

District Council (“Council”) to

delegate its powers under the RMA

to a private company, Civic

Corporation Limited (“Civic”).

In 1998 the Council contracted out

a number of regulatory services to

Civic.  Under the contract, it was

agreed that Civic would be

responsible for resource consent

administration as well as numerous

other regulatory functions

previously undertaken by the

Council itself.  It was also agreed

that the contract did not create a

relationship of partnership,

principal and agent, or joint venture

between the Council and Civic.

This delegation was challenged by

Just One Life Limited in the context

of an application for judicial review

of several consents granted by the

Council.  The High Court held that

the delegation was valid, and Just

One Life appealed and sought a

declaration that the Council’s

purported delegation to Civic of the

granting of consents was invalid.  The

Court of Appeal concluded that the

Council could not delegate to Civic

its power of a decision in relation to

resource management consent

applications.  The Court of Appeal's

view was that the term “officer” in its

context in s34 is limited to natural

persons who have a partnership with

their local authority, whether an

employment relationship or other

contractual relationship, that allows

the local authority to exercise control,

and that it was not possible for a

company to be an officer under that

test. 

Since this issue arose the RMA has

been amended to clarify the limits

on the power of delegation of

powers and functions by local

authorities.  As a result of the

amendment, a new section, s34A

has replaced s34(4).  Under s34A a

local authority's power of delegation

in relation to a decision on a

resource consent is limited to either

a Hearings Commissioner or an

employee.  Clearly a delegation to a

company is not permitted.

The Court of Appeal allowed the

appeal and remitted the matter back

to the High Court for that Court to

address the issues of relief and

judgment. 
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RE: DEQ FILE NO. 97-59-0023; T11N;
R10W, SEC. 20; MONTCALM COUNTY.

Dear Mr. Price, 

Your certified letter dated 12/17/02 has been handed to me to
respond to. I am the legal landowner but not the Contractor at 2088
Dagget, Pierson, Michigan. A couple of beavers are in the (State
unauthorized) process of constructing and maintaining two wood
“debris” dams across the outlet stream of my Spring Pond. While I
did not pay for, authorize, nor supervise their dam project, I think
they would be highly offended that you call their skillful use of
natures building materials “debris.”

I would like to challenge your department to attempt to emulate
their dam project any time and/or any place you choose. I believe I
can safely state there is no way you could ever match their dam
skills, their dam resourcefulness, their dam ingenuity, their dam
persistence, their dam determination and/or their dam work ethic. 

As to your request, I do not think the beavers are aware that they
must first fill out a dam permit prior to the start of this type of dam
activity. My first dam question to you is: (1) Are you trying to
discriminate against my Spring Pond Beavers or (2) do you require all
beavers throughout this State to conform to said dam request? If you
are not discriminating against these particular beavers, through the
Freedom of Information Act, I request completed copies of all those
other applicable beaver dam permits that have been issued. Perhaps
we will see if there really is a dam violation of Part 301, Inland Lakes
and Streams, of the Natural Resource and Environmental Protection
Act, Act 451 of the Public Acts of 1994, being sections 324.30101 to
324.30113 of the Michigan Compiled Laws, annotated. 

I have several concerns. My first concern is - aren't the beavers entitled
to legal representation? The Spring Pond Beavers are financially

destitute and are unable to pay for said representation- so the State will
have to provide them with a dam lawyer. The Department's dam
concern that either one or both of the dams failed during a recent rain
event causing flooding is proof that this is a natural occurrence, which
the Department is required to protect. In other words, we should leave
the Spring Pond Beavers alone rather than harassing them and calling
their dam names. If you want the stream "restored" to a dam free-flow
condition please contact the beavers - but if you are going to arrest
them, they obviously did not pay any attention to your dam letter -
they being unable to read English. 

In my humble opinion, the Spring Pond Beavers have a right to build
their unauthorized dams as long as the sky is blue, the grass is green and
water flows downstream. They have more dam rights than I do to live
and enjoy Spring Pond. If the Department of Natural Resources and
Environmental Protection lives up to its name, it should protect the
natural resources (Beavers) and the environment (Beavers' Dams). So, as
far as the beavers and I are concerned, this dam case can be referred for
more elevated enforcement action right now. Why wait until 1/31/2003?
The Spring Pond Beavers may be under the dam ice then and there will
be no way for you or your dam staff to contact/harass them then. 

In conclusion, I would like to bring to your attention to a real
environmental quality (health) problem in the area. It is the bears!
Bears are actually defecating in our woods. I definitely believe you
should be persecuting the defecating bears and leave the beavers
alone. If you are going to investigate the beaver dam, watch your
step! (The bears are not careful where they dump!) 

Being unable to comply with your dam request, and being unable to
contact you on your dam answering machine, I am sending this dam
response to your dam office. 

THANK YOU , 

RYAN DEVRIES and THE DAM BEAVERS 

The latest in dam administration
This is an actual letter sent to a man named Ryan DeVries by the Michigan Department of

Environmental Quality, State of Michigan. Read the State's letter before you read the response.

SUBJECT: DEQ FILE NO.97-59-0023; T11N;
R10W, SEC. 20; MONTCALM COUNTY 

Dear Mr. DeVries: 

It has come to the attention of the Department of Environmental
Quality that there has been recent unauthorized activity on the
above referenced parcel of property. You have been certified as the
legal landowner and/or contractor who did the following
unauthorized activity: 

Construction and maintenance of two wood debris dams across the
outlet stream of Spring Pond.  

A permit must be issued prior to the start of this type of activity. A review
of the Department's files shows that no permits have been issued. 

Therefore, the Department has determined that this activity is in
violation of Part 301, InlandLakesand Streams, of the Natural
Resource and Environmental Protection Act, Act 451 of the Public
Acts of 1994, being sections 324.30101 to 324.30113 of the
Michigan Compiled Laws, annotated. 

The Department has been informed that one or both of the dams
partially failed during a recent rain event, causing debris and
flooding at downstream locations. We find that dams of this nature
are inherently hazardous and cannot be permitted. The Department
therefore orders you to cease and desist all activities at this location,
and to restore the stream to a free-flow condition by removing all
wood and brush forming the dams from the stream channel. All
restoration work shall be completed no later than January 31, 2003. 

Please notify this office when the restoration has been completed so
that a follow-up site inspection may be scheduled by our staff.
Failure to comply with this request or any further unauthorized
activity on the site may result in this case being referred for elevated
enforcement action. 

We anticipate and would appreciate your full cooperation in this matter.
Please feel free to contact me at this office if you have any questions. 

Sincerely, 
David L. Price, 
District Representative Land and 
Water Management Division 
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