
Section 32

Risk of Acting or not Acting
Legal and Planning Overview

Ellis Gould 
Lawyers
Level 17, Vero Centre
48 Shortland Street, Auckland
PO Box 1509
DX: CP22003
AUCKLAND 1140
Tel: (09) 307 2172 Fax: (09) 358 5215

Ref:  Dr Claire Kirman

Barker & Associates
Environmental & Urban Planning
Level 4, Old South British Building 
3-13 Shortland Street
PO Box 1986 
AUCKLAND 1140
Tel: (09) 375 0900 Fax: (09) 375 0901

Ref:  Nick Roberts

http://www.google.co.nz/url?sa=i&source=images&cd=&docid=CIDqFNJy-qvLTM&tbnid=Gsj5DVPIj2s-ZM:&ved=0CAgQjRw4VA&url=http://theresilientearth.com/?q=content/precautionary-principle-power-grab&ei=Pq8XVOLkN9Pk8AXE34DABQ&psig=AFQjCNG_SEOY6_MB0icfDiIOnfz77eN93Q&ust=1410924735004579
http://www.google.co.nz/url?sa=i&source=images&cd=&docid=CIDqFNJy-qvLTM&tbnid=Gsj5DVPIj2s-ZM:&ved=0CAgQjRw4VA&url=http://theresilientearth.com/?q=content/precautionary-principle-power-grab&ei=Pq8XVOLkN9Pk8AXE34DABQ&psig=AFQjCNG_SEOY6_MB0icfDiIOnfz77eN93Q&ust=1410924735004579


2

http://www.google.co.nz/imgres?imgurl=http://www.e-legamaster.com/2012/image/jpeg/original/563/e_Board_mobile_stand_HA_with_board_jpg.jpg&imgrefurl=http://www.e-legamaster.com/en/pg/98/mobile_height_adjustable_stand&h=2575&w=2643&tbnid=X7ZiX8dZkTtqiM:&zoom=1&docid=Cyre5ZbzlkvUdM&ei=rrIXVImoAZCk8AWfyoLIBQ&tbm=isch&ved=0CDsQMygZMBk&iact=rc&uact=3&dur=2358&page=2&start=25&ndsp=32
http://www.google.co.nz/imgres?imgurl=http://www.e-legamaster.com/2012/image/jpeg/original/563/e_Board_mobile_stand_HA_with_board_jpg.jpg&imgrefurl=http://www.e-legamaster.com/en/pg/98/mobile_height_adjustable_stand&h=2575&w=2643&tbnid=X7ZiX8dZkTtqiM:&zoom=1&docid=Cyre5ZbzlkvUdM&ei=rrIXVImoAZCk8AWfyoLIBQ&tbm=isch&ved=0CDsQMygZMBk&iact=rc&uact=3&dur=2358&page=2&start=25&ndsp=32


• Not intended to change 
overall purpose of section.

• Facilitate improvement in 
quality of s32 
evaluations.

• Provide greater transparency in 
decision-making process.
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• Relocation of the obligation for 
territorial authorities to undertake a 
s32 evaluation.

• Territorial authorities must now have 
“particular regard” to s32 evaluation 
reports.
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The evaluation report must:

• Examine appropriateness of objectives in 
achieving purpose of the Act - s32(1)(a).

• Examine the appropriateness of provisions in 
achieving the objectives, in terms of efficiency 
and effectiveness, risks, and other reasonably 
practicable options – s32(1)(b).

• Contain a level of detail that corresponds to the 
scale and significance of the effects – s32(1)(c).
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Further an assessment under subsection (1)(b) must:

• Ensure identification and assessment of benefits and 
costs of the environmental, economic, social and 
cultural effects, including opportunities for economic 
growth and employment that are anticipated -
section 32(2)(a).

• If practicable, quantify benefits and costs in
subsection (a) above - section 32(2)(b).

• Assess risk of acting or not acting if uncertain or
insufficient information - section 32(2)(c).
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Most resource management-related decisions are 
made in reliance upon uncertain or insufficient 
information. 
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Day v Manawatu-Wanganui Regional Council [2013] NZEnvC 44:

As with almost any other field of science, we do not doubt that knowledge

about the [potential adverse] effects [of a proposal]… is a work in progress.
What is unknown or uncertain now may be the accepted truth in five or ten
years. Equally, there may still then be the same uncertainties as exist
now. But we do not have the luxury of being able to wait until we know all
there is to know before making decision (paragraph 17).
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Societal opinion 
increasingly demands 
higher standards of 
environmental quality 
and a lower tolerance 
of future exposure to 
adverse impacts on the 
environment.

Such a shift in opinion 
creates an inevitable 
tension within the 
existing legal 
framework.
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In Clifford Bay the Environment Court outlined

guidelines for the evaluative process in s104 and the 

assessment of risk, which might be useful in terms of 

the new requirements of s32.  
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• Court noted the intrinsic problems

created by future effects and the role of

risk assessment in environmental 

cases.

• The Court reasoned that effects on the

environment "cannot occur in a vacuum,

they must be assessed in their context". 
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The Court applied the following five step process as 

informed by the risk matrix established by the first step to:

• identify the risks;

• identify the consequences;

• estimate the probability of harm;

• evaluate the significance of a risk; and

• undertake a comparative risk assessment.
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• Court found the conjunction of "low probability“ and
“high potential impact” strongly suggests the concept of
risk.

• Court found assessing the probability of each alleged effect
and its consequences are separate and necessary steps
under the previous version of s32.
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• Interesting to note in Long Bay Court held 
the risk analysis required by s32 refers 
back to the definition of "effect“ in s3 of 
the Act. 

• “Effect” includes any potential effect of 
low probability which has a high potential 
impact. 
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Appellant argued that there must be perfect (or near 
perfect) scientific knowledge of adverse effects before that 
activity should be classified as something other than 
prohibited.
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Supreme Court set out a series of factors to determine whether the 
activity should be prohibited under the plan until further information 
was available. 

a) the extent of the environmental risk (including the gravity 
of the consequences if the risk is realised);

b) the importance of the activity (which could in some 
circumstances be an activity it is hoped will protect the 
environment); 

c) the degree of uncertainty; and 

d) the extent to which an adaptive management approach will 
sufficiently diminish the risk and the uncertainty.
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With regards to (a) 
Court noted that:

• the gravity of the risk 
if realised was grave.

• extent of the risk was 
difficult to determine 
because of the 
uncertainty of 
baseline information 
and lack of modelling.
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• The Court noted the majority of 
experts agreed that the prospect of an 
ecological disaster was unlikely.

• With regards to (b) Court noted that 
the NZCPS recognised the importance 
of marine farming.

• For (c) that whilst the uncertainty was 
high, the modelling done thus far had 
reduced the uncertainty somewhat.
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The vital part of the assessment or test, in the Court’s view 
was in considering factor (d) which involved consideration 
of:

(a) That there will be good baseline information about 
the receiving environment; 

(b) That the conditions provide for effective monitoring 
of adverse effects using appropriate indicators; 

(c) That thresholds are set to trigger remedial action 
before the effects become overly damaging; and 

(d) That effects that might arise can be remedied before 
they become irreversible.
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The movement of retail activity (shops) to 
out of centre locations.
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A reduction in the vitality and 
amenity of centres beyond those 
normally associated with trade 
competition as a consequence of 
retail redistribution. 
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While, under the Act, trade competition
cannot be taken into account, in preparing
District and Regional Plans and Policy
Statements Councils must have regard to
their effect on the district’s social,
economic, aesthetic and cultural
conditions as set out in the definition of
“environment” under section 2(d) of the
Act.
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Retail Redistribution Effects include:

• loss of vitality and/or viability in the 
region’s CBD and other centres of 
regional significance;

• insufficient population densities to 
support public transport and other 
public services;
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Retail Redistribution Effects include:

• new development that is poorly located in 
relation to existing infrastructure (such as 
roads, libraries, civic spaces and parks);

• displacement of industrial employment 
activities from established industrial areas; 
and

• increased emissions to air, use of energy and 
congestion by patterns of development that 
increase the need for travel, the length of 
journeys and reliance on private motor 
vehicles.
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• Effects of retail redistribution are 
unique.  Cannot be seen immediately –
retailers within centres may choose to 
hold on as long as they can.

• Effects also felt at a distance - out of 
centre retail activity a significant 
distance from a centre, but within the 
same catchment can impact on that 
centre.
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• Up until the late 1990’s Hamilton 
City had a relatively constrained 
retail policy.

• Victoria Street was known as the 
“Farmers Golden Mile”.
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In 2002 Environment Court decision 
Kiwi Property Management Limited 
and others v Hamilton City Council 
Decision A045/2003 lead to 
significant liberalisation of retailing in 
areas of the City that had previously 
been allocated to industrial and non-
retail commercial activities.
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The case was based on retail evidence which 
raised significant uncertainties.  Some retail 
experts were saying that significant out-of-
centre retailing would not occur (Tainui) while 
others were saying it would with significant 
consequential effects (KIPT).
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The Court accepted the evidence of Mr Speer that a 
"Chartwell-type development", i.e. an intensive retail 
shopping mall, in the commercial services for industrial 
zones was "more theoretical than real". The Court went on 
to say:

Having found that the proposed provisions as now 
supported by the Council are unlikely to give rise to 
adverse traffic or adverse consequential effects, it 
follows that in our view, the changes to the proposed 
plan as advocated for by Westfield and Kiwi and to a 
lesser extent Wengate, are not necessary to achieve 
sustainable management. 

Westfield (New Zealand) Ltd v Hamilton City Council 
[2004] NZRMA 556 (High Court, Fisher J).
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The End...
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