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Adaptive Management

• A sensible intuitive mechanism which produces gains 
for species. Some success stories:

• Don Merton’s cross fostering of black robin to 
Chatham Island tomtits

• In managing disturbance of breeding season, for 
instance, the golden eagle and recreational hiking in 
Denali National Park, Alaska

• To develop precautionary sustainable harvest of 
horseshoe crab to mitigate impact on shorebirds at 
Delaware Bay USA
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Adaptive management

• Welcomed as an innovative measure, which, 
where uncertainty exists, provides a cautious 
pathway to development  allowing for 
adjustment to limit or prevent harm
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Adaptive management

• There is a sense that adaptive management is 
the contemporary brave new way forward and 
in tune with the realities of the environment. 

• The approach is championed as a contrast to a 
risk averse and static approach, where 
precaution and prevention may impede 
progress and beneficial results for species
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But...

• As a mechanism employed to deal with 
uncertainty it is recognised that it requires 
judicious application with strong workable 
protective mechanisms

• Over-employed, or too readily and 
enthusiastically embraced, without sufficient 
precaution it may become little more than an 
inducement for consent
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The importance of context

• There is a difference 
between the use of 
adaptive management 
as a mechanism for 
species recovery or 
species management 
and for use in the 
context of managing 
the uncertain effects of 
a development 
application
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Contextual purpose

• In a species recovery context the tool is 
employed to manage the status quo driven by 
the current needs of a species

• In a development permit context the tool is 
employed to manage the adverse effects of a 
proposed development, and in order to 
manage potential additional damage to 
species
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Contextual justification

• Justification for an experimental approach can be 
found in the urgency of a recovery programme 
implemented to prevent threatened extinction

• Whereas, in the context of a development 
application, opportunities may exist to delay consent 
whilst more evidence is collected to increase 
understanding of the risk of impact.
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The matter of appropriateness

• For  threatened species the essential understanding 
is that in some contexts adaptive management is 
simply inappropriate

• Doremus cautions that: “promises of future adaptive 
management cannot justify authorizing 
environmentally damaging activities unless those 
harms will in fact be reversible.” 

• A better approach may be to delay the development 
so that clear standards can be set or alternative sites 
sought. 
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Focussing attention

• Contact  Hauāuru mā Raki 
wind farm west coast

• Potentially on the main 
biannual migration route of 
the wrybill

• Problems with radar 
detection and data logging

• Reliant on Scottish bird 
models

• AM: Monitoring and review: 
If more than predicted 
collision losses arise turn off 
turbines
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The matter of irreversibility

• Adaptive management is not appropriate where 
irreversible harm could be caused to species or 
ecosystems. 

• Irreversible = 

– Loss that is incommensurable and cannot be substituted. 

– Permanent damage includes damage that is extremely 
expensive and time consuming to reverse. 

• Avoid experimentation when the stakes are too high
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Irreversibility, species and resilience

• A system must have sufficient resilience to withstand the 
inevitable unexpected consequences of experimentation

• Indicators of threatened status are commonly factors  that 
correlate to a lessening of system resilience such as declining 
population and range restriction

• Threatened status indicates weakened resilience and 
vulnerability to disturbance. 

• It has been suggested that by the time a species reaches 
endangered status, self-organisation is either at risk or already       
lost
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Issues arising due to species 
vulnerability

• First, can the use of adaptive management divert 
attention from defence of the existing situation in a 
manner that will ultimately produce further losses to 
species.

• Does the New Zealand system allow for methodical 
definition of the situations where the technique is 
inappropriate?
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Issues

• Where information is lacking can we be 
confident that we comprehensively 
understand the potential for irreversible 
effects?

• What constitutes an adequate evidential 
foundation?
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Issues

• Is adequate distinction drawn between:

– Active adaptive management

– Passive adaptive management

– Contingency planning

• (A watered-down version, cast as “contingency planning” entails the use of 
pre-specified contingency measures to be applied if the original method 
fails to produce expected results).

– Karkkainen, BC “Panarchy and Adaptive Change: Around the Loop and Back 
Again” 2005 7 Minn. JL Sci. & Tech.71.
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NZ and the  trigger for decline of 
consent

• The point at which uncertainty and risk should 
trigger decline of consent as opposed to an 
adaptive approach, is a matter of some 
controversy

• Arguments revolve around requisite levels of 
precaution in the face of the uncertain
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Consenting context

• Resource consents rarely notified (5%) and even 
more rarely declined (0.27%) (2012/13)

• Decisions concerning species commonly made 
lacking knowledge

– (baseline data including distribution, nature of effect, risk 
of harm, ecosystem constitution, the problem of 
disturbance, causation etc)

• Precautionary principle not highly visible in case law

– 20 of 140  s 6 (c) decisions analysed mention precaution
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Species protection context

• Current arrangements of the law are wanting 
in terms of providing protection to Threatened 
and At Risk species

• A range of limitations identified in terms of 
the Wildlife Act 1953, the RMA and the 
Conservation Act 1987. 

• The problem of standard, the problem of 
consistency and the problem of 
implementation

30



Recent approaches to AM



Sustain Our Sounds Inc v MDC
[2014] NZSC 40

• From Trans-Tasman Resources Ltd Marine Consent Decision (EPA)

Tests to be applied in determining whether an adaptive 
management approach is appropriate. Four factors

1. The extent of the environmental risk (including the gravity of 
the consequences if the risk is realised).

2. The importance of the activity (which could in some 
circumstances be an activity it is hoped will protect the 
environment).

3. The degree of uncertainty.
4. The extent to which an adaptive management approach will 

sufficiently diminish the risk and the uncertainty.
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Sustain Our Sounds Inc v MDC
[2014] NZSC 40

• [111] It is recognised that the precautionary 
principle may require prohibition of activities. 
This may be the case, for example, where 
urgent measures are needed to avert 
imminent potential threats, where the 
potential damage is likely to be irreversible 
and where particularly vulnerable species or 
ecosystems are concerned.21 
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Sustain Our Sounds Inc v MDC
[2014] NZSC 40

• [139]...whether risk and uncertainty will be 
diminished sufficiently for an adaptive 
management regime to be consistent with a 
precautionary approach will depend on the 
extent of risk and uncertainty remaining and 
the gravity of the consequences if the risk is 
realised. 



Sustain Our Sounds Inc v MDC
[2014] NZSC 40

• [139 contd]...For example, a small remaining 
risk of annihilation of an endangered species 
may mean an adaptive management 
approach is unavailable. A larger risk of 
consequences of less gravity may leave room 
for an adaptive management approach. 
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SOS Test for inappropriateness

• “small remaining risk of annihilation of an 
endangered species” 

• This does bring attention to the vulnerable 
position of endangered species, but...

• Does this set a test for appropriateness of the 
technique too low through reference to 
annihilation and without sufficient clarity vis 
endangered?
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Reform

• A need to develop 
stronger methodology 
against which to judge 
the appropriateness of 
an adaptive 
management approach
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Reform: the lens through which to 
view a proposal

• The law should contain stronger protective 
statements in relation to precaution, 
uncertainty and species protection

• One useful example EEZ Legislation:

• Section 61(2) states: “If, in relation to making 
a decision under this Act, the information is 
uncertain or inadequate, the EPA must favour 
caution and environmental protection.
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Reform

• But most importantly 
the law requires general 
reform to strengthen 
species protection, 
particularly as it relates 
to:

• Standard

• Consistency

• Implementation
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Thank you


