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Introduction 

Scientific understanding about climate change is, hopefully, 
constantly developing.  It is trite that the law also develops, but it is 
in the nature of law and lawyers that findings and rulings are 
expected of Courts – a sort of freeze-framing as at the date of a 
judgment.  Therein lies a considerable tension between scientific and 
legal methods. 

The scientific debate about climate change and related causes will no 
doubt be ongoing. 

One might ask : “is the response of the RMA since its 2004 
amendment on the topic, bringing matters into greater focus?” 

The answer would appear for the present to be “not yet”. Whether 
that is a good or bad thing is a matter of policy on which it would not 
be proper for me to comment. 

In 2004 the RMA was amended by the addition of provisions 
expressly addressing climate change. Before discussing those, I will 
briefly background matters by describing some of the international 
and national lead-up to it.  I will then discuss decisions of the 
Environment Court mentioning climate change prior to 2004, 
primarily by reference to Part 2 of the Act and s104(1)(c) (other matters 
the consent authority considers relevant and reasonably necessary to determine an 
application). 

I will then discuss cases decided since the legislative change, and 
endeavour to draw some strands together. 
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International instruments, and legislative change in New 
Zealand 

The international response to the perceived global warming threat in 
the last two decades, was nicely summarised by a division of the 
Environment Court presided over by Judge Whiting in 2002, in 
Environmental Defence Society Inc v Auckland Regional 
Council and Contact Energy Limited1 in the following terms : 

Responding to the global warming threat, the United Nations 
General Assembly established the Intergovernmental 
Negotiating Committee for a Framework Convention on 
Climate Change in December 1990.  This Committee was 
mandated to negotiate a convention containing appropriate 
commitments, in time for signature at the United Nations 
Conference on Environment and Development at Rio de 
Janeiro in June 1992.  The committee adopted the United 
Nations Framework Convention on Climate Change on 9 May 
1992.  The Framework Convention was open for signature at 
the Rio de Janeiro Conference, where it was signed by 154 
states and the European community.  It required 50 
ratifications for entry into force.  New Zealand signed the 
Framework Convention in June 1992.  It ratified the 
Framework Convention on 16 September 1993 and was the 
34th country to do so.  The Framework Convention came into 
force on 21 March 1994. 

The Framework Convention does not commit states to specific 
limitations on greenhouse gas emissions; it recognises climate 
change as a serious threat and establishes a basis for future 
action.  It states in Article 2, as a common long-term objective; 
the stabilisation of atmospheric concentrations of greenhouse 
gases at a level that would prevent dangerous anthropogenic interference 
with the climate system.  This level is to be achieved within a time 
frame sufficient to allow ecosystems to adapt naturally to climate 
change…and to enable economic development to proceed in a sustainable 
manner. 

In Article 3, it sets out principles relating to inter and intra 
generational equity, the needs of developing countries, 
precaution, cost effectiveness, sustainable development, and the 
international economy.  Relevant for present purposes is Article 
4(2), by which developed countries2 (including New Zealand) 
have undertaken specific commitments to adopt national policies 
and take corresponding measures on the mitigation of climate change, by 
limiting its anthropogenic emissions of greenhouse gases and protecting and 

                                                           
1 [2002]NZRMA 492  (Decision No. A183/2002). 
2 36 in all and set out in Annex 1 to the Convention. 
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enhancing its greenhouse sinks and reservoirs…recognising that the return 
by the end of the present decade to earlier levels of anthropogenic emissions 
of carbon dioxide and other greenhouse gases not controlled by the Montreal 
protocol… would contribute to the objective of the Convention.  
It has also agreed to report on policies and measures adopted, 
as well as on resulting projected anthropogenic emissions by sources and 
removals by sinks…for the period [to the end of present decade] with the 
aim of returning individually or jointly to their 1990 levels of these 
anthropogenic emissions of carbon dioxide and other greenhouses gases…”. 

The Framework Convention did not impose any specific 
obligation on New Zealand and the other countries concerned, 
to reduce their greenhouse gas emissions.  However, it 
envisaged the adoption of protocols to the Convention that 
might supplement its provisions3. 

It was only with the adoption of the Kyoto Protocol in 1997 
that the parties to the Framework Convention agreed to the 
imposition of specific targets for the 36 developed countries, 
including New Zealand, to limit their aggregate carbon dioxide 
equivalent emissions of greenhouse gases during the first 
commitment period of 2008 to 2012. 

Those targets vary according to the circumstances of each 
country.  In New Zealand’s case, the target is to return its 
emissions to 1990 levels on average during the period 2008 t0 
2012.4 

The Kyoto Protocol envisages further targets being set in future 
rounds of negotiations, which must commence by 20055. 

The NZ Government took a number of detailed steps throughout 
2001 and 2002 directed towards ratification of the Kyoto Protocol.  
It drew on studies and papers created starting in 19936, through to 
20017.  At that juncture it was clearly signalling that while New 
                                                           
3 Article 17. 
4 Article 3(1) and (7). 
5 Article 3(9). 
6 In that year it issued a document called Information for the Guidance of Local 
Authorities in addressing Climate Change, setting out the complex nature of issues raised 
by greenhouse gas emissions, and providing what it called a “menu” of opportunities that 
could appropriately be considered at regional level. 
7 In which year it issued a document Enquiry into the Role of Local Government in 
meeting New Zealand’s Climate Change target, which gave a strong indication that it was 
not expected that councils should develop or apply rules on consent conditions that might 
have a distorted effect on Central Government responsibilities, because climate change 
was an international issue that should appropriately be dealt with consistently at a 
national level, and would invariably be dealing with cumulative global effects such as 
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Zealand and other developed countries had committed to limiting 
emissions and enhancing carbon sinks, it was for parties to the 
Convention, by way of national legislation, to adopt policies in 
relation to climate change, because it is an international issue suitable 
only to be addressed by way of national public policy. 

The Court in the EDS case held that the Framework Convention and 
Kyoto Protocol instruments were relevant considerations to be taken 
into account pursuant to the then s104(1)(i) [later s104(1)(c], even 
though New Zealand had not yet ratified the Kyoto Protocol. 

New Zealand legislation 

New Zealand subsequently passed the Climate Change Response Act 
2002, and the Resource Management (Energy and Climate Change) 
Amendment Act 2004. 

The purpose of the former is to enable New Zealand to meet its 
international obligations under the New York Convention on Climate 
Change and the Kyoto Protocol including, but not limited to, its 
obligation under Article 3.1 of the Protocol to retire units equal to 
the number of metric tonnes of carbon dioxide equivalent of human-
induced greenhouse gases emitted from the sources listed in 
Protocol’s Annex A in New Zealand in the first commitment period; 
also its obligation to report to the Conference of the Parties via the 
Secretariat under Article 7 of the Protocol and Article 12 of the 
Convention8. By subs.(2), an obligation is created upon any person 
who exercises a power or discretion, or carries out a duty, under the 
2002 Act, to undertake them in a manner that is consistent with the 
purpose of the Act. 

Parliament next passed the Resource Management (Energy and 
Climate Change) Amendment Act 2004. 
                                                                                                                                                                             
greenhouse gas emissions which would be small in terms of the scale in the overall 
picture. 
8 S3(1)(a) and (b). 
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The purpose of that legislation is to: 

♦ make it explicit that functionaries must have particular 
regard to the effects of climate change; 

♦ require local authorities to plan for climate change; 

♦ require local authorities to ignore the effects of greenhouse 
gas discharges. 

♦ add definitions of ‘climate change’ and ‘greenhouse gas’ 

Relevant definitions from the Act include the following: 
climate change means a change of climate that is attributed 
directly or indirectly to human activity that alters the 
composition of the global atmosphere and that is in addition to 
natural climate variability observed over comparable time 
periods. 

greenhouse gas has the meaning given to it in section 4(1) of 
the Climate Change Response Act 2002  [which says that a 
greenhouse gas means a gas listed in Annex A of the Protocol]. 

Section 7 of the RMA was amended to add three new matters to 
which persons exercising functions and powers under the Act are to 
“have particular regard ”, such that the section now reads (with the new 
provisions in bold): 

Section 7. Other matters 

In achieving the purpose of this Act, all persons exercising 
functions and powers under it, in relation to managing the use, 
development, and protection of natural and physical resources, 
shall have particular regard to— 

(a) Kaitiakitanga: 

(aa) The ethic of stewardship: 

(b) The efficient use and development of natural and physical 
resources: 

(ba) The efficiency of the end use of energy: 

(c) The maintenance and enhancement of amenity values: 

(d) Intrinsic values of ecosystems: 

(e) [Repealed]. 
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(f) Maintenance and enhancement of the quality of the 
environment: 

(g) Any finite characteristics of natural and physical resources: 

(h) The protection of the habitat of trout and salmon: 

(i) The effects of climate change: 

(j) The benefits to be derived from the use and 
development of renewable energy. 

The Amendment Act also added four new important sections to the 
RMA, sections 104E, 104F, 70A and 70B.  I have deliberately taken 
them in that order, and I set them out as follows: 

104E Applications relating to discharge of greenhouse 
gases 

When considering an application for a discharge permit or 
coastal permit to do something that would otherwise 
contravene section 15 or section 15B relating to the discharge 
into air of greenhouse gases, a consent authority must not have 
regard to the effects of such a discharge on climate change, 
except to the extent that the use and development of renewable 
energy enables a reduction in the discharge into air of 
greenhouse gases, either— 

(a) in absolute terms; or 

(b) relative to the use and development of non-renewable 
energy. 

104F Implementation of national environmental standards 

If a national environmental standard is made to control the 
effects on climate change of the discharge into air of 
greenhouse gases, a consent authority, when considering an 
application for a discharge permit or coastal permit to do 
something that would otherwise contravene section 15 or 
section 15B,— 

(a) may grant the application, with or without conditions, or 
decline it, as necessary to implement the standard; but 

(b) in making its determination, must be no more or less 
restrictive than is necessary to implement the standard. 

70A Application to climate change of rules relating to 
discharge of greenhouse gases 
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Despite section 68(3), when making a rule to control the 
discharge into air of greenhouse gases under its functions under 
section 30(1)(d)(iv) or (f), a regional council must not have 
regard to the effects of such a discharge on climate change, 
except to the extent that the use and development of renewable 
energy enables a reduction in the discharge into air of 
greenhouse gases, either— 

(a) in absolute terms; or 

(b) relative to the use and development of non-renewable 
energy. 

70B Implementation of national environmental standards 

If a national environmental standard is made to control the 
effects on climate change of the discharge into air of 
greenhouse gases, a regional council may make rules that are 
necessary to implement the standard, provided the rules are no 
more or less restrictive than the standard. 

Decisions of the Environment Court prior to the 2004 
Amendment 

I have already touched on the 2002 Environmental Defence 
Society decision, in particular the finding that both the Framework 
Convention and the Kyoto Protocol were held to be relevant 
considerations to be taken into account under the then s104(1)(i), 
even though the Kyoto Protocol had not yet been ratified by New 
Zealand.  The Court also held that the weight it would give the 
instruments in its decision-making over a proposal for a gas-fired 
combined cycle power station in South Auckland, would be 
dependent on the nature of New Zealand’s obligations under the 
instruments, and the extent to which New Zealand Government 
policy had crystallised so as to give an indication of how New 
Zealand’s obligation under the instruments would be given effect in 
domestic New Zealand law. 

At that stage the 2002 Act had not been passed, and neither of course 
had the 2004 Amendment to the RMA. 
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Referring to Government policy discussion papers released for 
consultation purposes, the Court discerned a Government intention 
not to require individual emitters to offset the effects of their 
emissions, but rather to deal with different groups in the economy, 
having regard to their particular characteristics. 

The Court proceeded to analyse relevant provisions of the Operative 
Regional Policy Statement for the Auckland Region and the Proposed 
Auckland Regional Plan: Air, Land and Water, each instrument 
containing a policy indicating that the regional council was looking to 
central government to take the lead in setting targets in identifying 
equitable mechanisms for meeting the requirements of the Kyoto 
Protocol. 

The Court proceeded to analyse evidence about environmental 
effects, particularly concerning carbon dioxide emissions and their 
effect on the global environment and on the Auckland region.  It 
analysed the likely contribution from the proposed power station, 
noting that the cumulative effects of greenhouse gas emissions 
appeared to be acknowledged by the global scientific community and 
the New Zealand Government, to be wide spread and serious.  It 
held accordingly that consideration was required to be given to the 
effects on the environment as it actually then existed, including the 
effects of past carbon dioxide emissions.  In considering the effects 
in the future of allowing the proposal, it held that it was required to 
consider the environment as it is likely to be from time to time, 
having regard to existing scientific knowledge and a reasonable 
prognosis based thereon. 

The Court analysed evidence about proposed mitigation measures, 
and the employment of carbon sinks to offset effects. 

It held that NZ Government policy had been slow to emerge, which 
was understandable in light of the complex ramifications 
economically, socially and environmentally. 
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Noting that Government statements of policy in the consultation 
papers included that there would be significant economic 
implications, the Court addressed the issue of whether to impose a 
condition requiring the use of carbon sinks.  The Court held that it 
was not as yet able to assess adequately whether the national and 
international implications, or the social and economic consequences, 
of imposing such a condition, were capable of adequate assessment.  
It said:9 

We accept that the present scientific consensus is that the 
cumulative anthropogenic emissions of carbon dioxide on a 
global basis contribute to climate change.  While it is not 
possible to definitively quantify, the prognosis is sufficiently 
serious for us to find that the proposed emissions from 
Otahuhu C will result, in a cumulative way, in an adverse effect 
of some consequence.  However, we are required to exercise a 
broad judgment after considering a range of considerations in 
order to give effect to the single purpose of the Act as 
expressed in section 5 and further elaborated on in Part II.  
After a careful consideration of the evidence we are left with a 
considerable disquiet about the efficacy, appropriateness and 
reasonableness of a condition as proposed.  This disquiet is 
engendered by a range of considerations including: 

(i) Our inability on the evidence to assess adequately the 
national and international consequences of such a 
condition; 

(ii) Our inability on the evidence to assess adequately the 
social and economic consequences of such a condition; 

(iii) The clear preferred policy of the New Zealand 
Government to address greenhouse gas emissions as an 
international issue, and that sectional emissions should be 
considered at national level to ensure a consistency of 
approach to guarantee an efficiency compatible with 
achieving the best social, environmental and economic 
outcome; 

(iv) The endorsement of the preferred government policy by 
the regional policy statement and the proposed regional 
plan; 

(v) The doubtful efficacy of such a condition in the global 
context. 

                                                           
9 At para 88. 
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Central to the findings would appear to be that national guidance is 
necessary concerning the New Zealand response to the international 
issue of greenhouse gas emissions, at least in the context of proposals 
for use of non-renewable energy. 

Another division the Environment Court presided over by Judge 
Thompson, issued a decision Todd Energy Limited v Taranaki 
Regional Council and Fonterra Co-operative Group Limited10 in 
December 2005, but in circumstances in which, having regard to 
transitional provisions in the legislation, the 2004 Amendments 
would not apply directly in the Court’s consideration of the case.  At 
issue was a proposal for a dual fuel energy centre as an alternative 
energy strategy for the powering of a very large dairy factory in 
Taranaki. 

Drawing on English authority, the Court on this occasion held that it 
could take account of what it understood to be Government policy 
when exercising a discretion, and have regard to legislative 
expressions of Government intent even if the legislation had not 
actually come into full force. 

The Court discussed the EDS decision including the findings that the 
greenhouse gas effect and the possibly of climate change, were 
matters of serious concern.  It noted that the 2004 Amendment had 
been passed (even though not in force), and held that the law had 
been changed rather than simply restated. 

It was nevertheless an important finding that it agreed that the Court 
in 2002 had correctly predicted that the Government was moving to 
a position of attempting to deal with these issues on a national rather 
than local or regional basis.  It held that the 2004 Amendments had 
put that policy thrust into effect.  It held that the 2004 Amendments 
effectively removed the power of regional councils to consider the 
effect of greenhouse emissions on climate change when making rules 
                                                           
10 Decision No. W101/2005. 
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in regional plans or determining air discharge consents.  I can only 
surmise, given the brevity of the discussion surrounding that finding, 
that the Court was not treated to the extent of argument about this, 
that has emerged in later cases.  

Issues of interpretation of the 2004 RMA Amendment, have more 
recently become controversial in cases involving proposals for power 
generation from non-renewable energy sources. 

Decisions since the 2004 Amendment 

In contrast (and understandably) proposals for energy infrastructure 
based on renewable resources, have not suffered the same 
interpretation controversy. An example is a decision of Judge 
Whiting’s division of the Environment Court in Genesis Power 
Limited and anor v Franklin District Council11.  The case 
concerned a proposal for a wind farm on the Awhitu Peninsula, 
south of the Manukau Harbour. 

The case rested heavily on resolution of visual, landscape, natural 
character, amenity, and Mäori cultural issues in the surrounding area, 
but issues agreed amongst the parties prior to the hearing included 
that wind is a source of renewable energy which offers benefits 
including reduction of greenhouse gas emissions. 

Particular reference was made in the decision to sub-paragraphs (i) 
and (j) of section 7, inserted by the 2004 Amendment, (set out earlier 
in my paper).  The Court held12 that with the passing of the 2004 
Amendment, particularly the additions to s7, Parliament had 
reinforced its intention that consent authorities were to have 
particular regard to both the effects of climate change and the 
benefits to be derived from the use and development of renewable 
energy.  This appears to have been quite a powerful factor when the 

                                                           
11 [2005] NZRMA 541 (Decision No. A148/2005). 
12 At para 226. 
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Court came to weigh all matters under s104 and Part 2 of the Act, in 
that it granted consent notwithstanding adverse effects on a coastal 
environment. 

To quite similar effect was the decision of another division of the 
Environment Court presided over by Judge Thompson, Unison 
Networks Limited and ors v Hastings District Council13.  The 
Court in that case was required to consider a proposal for a wind 
farm to be built on high ground in northern Hawkes Bay.  Balanced 
against findings that an outstanding natural landscape was involved, 
and that there were Mäori cultural concerns about the wind farm 
being placed in the position proposed, were findings approving the 
analysis of the law in Genesis Power, and making findings that the 
matters of fact and opinion falling to be assessed against the new 
provisions in s7 RMA, should weigh heavily in the balance.  On the 
basis of such findings, it was held that the proposed windfarm in an 
outstanding natural landscape would not be inappropriate (s6(b) RMA). 

Controversy surrounding the 2004 Amendment Act provisions 

Cases about proposals to use non-renewable energy, have, since 
2006, attracted controversy about the interpretation of the new 
provisions. 

Somewhat shortly stated, the controversy has been as to whether, in 
the absence as yet of a national environmental standard on the issue, 
a consent authority can consider the effects of a discharge of 
greenhouse gases on climate change, if an application will result in an 
increase of emissions (in either absolute or relative terms), or relates 
to the development of non-renewable energy, or both. 

The issue fell for decision by me, sitting alone under s279 of the Act, 
in Greenpeace New Zealand Inc v Northland Regional Council 

                                                           
13 Decision No. W058/2006. 
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and Mighty River Power Limited14.  It arose in the context of an 
application by MRP to strike out much of an appeal by Greenpeace 
against consents granted by the Northland Regional Council for a 
coal-fired electricity generating power station known as Marsden B 
near the mouth of the Whangarei Harbour. The debate was one 
largely of statutory interpretation, and I held that the effects of a 
discharge of greenhouse gases on climate change could not be 
considered on the current state of the law, and I granted the 
application. 

My decision was partly reversed by the High Court.15 

MRP brought an appeal against the High Court decision, but 
abandoned that when it resolved not to proceed with the Marsden B 
project.  Genesis Power Limited (which had applied to the Auckland 
Regional Council for resource consents associated with a proposed 
gas-fired power station near the Kaipara Harbour) intervened and 
took over the proceedings in the Court of Appeal.  The case 
proceeded as an application for declaration, as though on transfer 
from the High Court in the exercise of the powers of that Court 
under s3 of the Declaratory Judgments Act 1908. 

The decision of the Court of Appeal16 was to overturn the decision 
of the High Court, and make the following declaration: 

                                                          

In considering the application by Genesis Power for a discharge 
permit relating to the discharge into air of greenhouse gases 
associated with the proposed Rodney Power Station, the 
Auckland Regional Council must not have regard to the effects 
of that discharge on climate change. 

 
14 Decision No. A094/2006. 
15 See Greenpeace New Zealand v Northland Regional Council and Mighty River Power 
Limited [2007] NZRMA 87 (Williams J). 
16 Genesis Power Limited v Greenpeace New Zealand Inc [2007] NZCA 569 (CA 
372/2007). 
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Once again, the essence of the decision was to note a clear legislative 
policy of nationalising New Zealand’s approach to the emission of 
greenhouse gases. 

It should be noted that Greenpeace has appealed to the Supreme 
Court; a hearing has been conducted; and the decision of New 
Zealand’s highest Court is now awaited on the issue. 

It will not be necessary to dwell extensively on the decision of the 
Environment Court or that of the High Court.  It will be more 
appropriate to focus on the decision that is presently the “last say” 
while awaiting the decision of the Supreme Court. 

Of some interest (but of little moment because discussion of the 
issue was brief), the decision of the council had been issued by 
independent Hearing Commissioners chaired by retired High Court 
Judge the Hon P M Salmon QC.  The following passage from the 
Greenpeace appeal to the Environment Court, will convey the 
essence of the Commissioners’ decision: 

8. The decision erred in finding that s104E specifically 
prohibits them from considering the effects of climate 
change and in not considering the benefits to be derived 
from the use and development of renewable energy.  The 
proposed power station would emit from 1.8 million to 
2.17 million tonnes of carbon dioxide per year.  The 
decision should have had particular regard to the effects 
of climate change, must have particular regard to the 
benefits to be derived from the use and development of 
renewable energy, and must have regard to the effects of 
the Marsden B discharge of greenhouse gases on climate 
change to the extent that the use and development of 
renewable energy enables a reduction in the discharge into 
the air of greenhouse gases either (a) in absolute terms; or 
(b) relative to the use and development of non-renewable 
energy.  The proposed power station would increase the 
hurdles to renewable electricity generation in New 
Zealand in providing the coal industry with further 
effected subsidies including the failure to internalise the 
cost to the country and the environment of the emissions 
of greenhouse gases, the effect on the price and supply of 
electricity, effectively making renewable energy less 
competitive. 
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In summary, I held that sections 7(i) and (j), 104E, 104F, 70A, 70B, 
and importantly s3 of the 2004 Amendment Act setting out the 
purpose, should be interpreted holistically, and pending the issue of 
national environmental standards, firmly place regulation about the 
discharge into air of greenhouse gases in the national regulatory 
arena, and not the regional. 

In the High Court, Justice Williams undertook a close analysis of the 
wording of the provisions, focusing considerably on s104E.  He held 
that the Environment Court findings to the effect that the thrust of 
the 2004 Amendment Act was to put regulation in this area into the 
national arena, was only partially correct.  He found that the fact that 
a discharge permit application which otherwise qualifies under s104E 
happens to include no proposal for the use and development of 
renewable energy, does not exempt it from being considered under 
s104E.  He considered such to be a discretionary factor for the 
consent authority to take into account in deciding whether to grant 
consent to the permit application, and to that limited extent, it could 
have regard to the effects of the discharge of greenhouse gases on 
climate change.  He directed that council confer and endeavour to 
agree on the precise terms of an order to be made consequent upon 
the High Court’s judgment. 

As already noted, the Court of Appeal took a different view.  The 
Court examined the statutory setting, the international and national 
policy context, and the key statutory provisions.  It then quoted 
passages from the decision of the Environment Court and that of the 
High Court. 

The Court of Appeal commented17 that one way of looking at the 
difference between the approach taken by the High Court and that 
contended for by Genesis Power, was that on the approach taken by 
the company, the exception in s104E is only engaged (and thus 
relevant) where a proposal actually envisages the use of renewable 
                                                           
17 At para [30]. 
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energy, whereas Williams J contemplated that any proposal which is 
caught by the prohibition should be evaluated by reference to the 
possibility of using renewable energy.  They held that the corollary of 
treating the non-applicability of the exception as a negative factor, 
was that the emission of greenhouse gases itself becomes a negative 
factor.  If this was to be the correct approach to the exception in 
s104E, it would also have to apply to the exception in s70A which 
would thus permit the making of rules which impose particular 
restrictions associated with the emission of greenhouse gases. 

The Court of Appeal noted that Williams J had identified what he 
saw as a conflict between s7(i), dealing with “the effects of climate of 
change”, and the prohibition in s104E.  The Court of Appeal saw no 
such conflict.  It saw no inconsistency between the requirement for 
regional councils to take into account, in exercising their functions 
under the Act, the effects of climate change, and the prohibition on 
regional regulation of the emission of greenhouse gases (a process 
which is logically upstream of climate change, and thus the effects of 
climate change).  Emphasis was placed on the provisions of s3(b) of 
the 2004 Amendment Act: 

(b) To require local authorities⎯ 

(i) to plan for the effects of climate change; but 

(ii) not to consider the effects on climate change of 
discharges into air of greenhouse gases. 

The Court of Appeal noted as well that s104E is not expressed to be 
subject to Part 2 (where s7(i) appears), and that the prohibition in 
s104E therefore operates on a standalone basis. 

Based on reasons set out at some length, the Court of Appeal held: 
[40] In our view, s104E (and s70A) can be fairly construed 

in accordance with the language used by the legislature 
and in the context of a clear legislative policy of 
nationalising New Zealand’s approach to the emission 
of GHGs.  We also favour an interpretation of the 
exception in s104E which does not in effect overwhelm 
the prohibition.  On the broad approach to the 
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exception adopted by Williams J, there would 
necessarily be the sort of duplication of effort between 
national and regional government which the legislature 
has sought to eliminate.  On this basis, we construe the 
exception to s104E as only applying in the case of a 
resource consent application which involves the use of 
renewable sources of energy production.  In cases 
which are not within the exception, so construed, the 
prohibition applies. 

[41] This means in a case involving non-renewable energy 
production, there is no need for the consent authority 
to: 

(a) prepare the proposal advanced by the applicant 
with a hypothetical proposal using renewable 
sources. 

(b) treat the non-use of renewable sources of 
energy as a negative factor counting against the 
grant of consent. 

(c) assess the extent to which GHG emissions 
associated with the proposal would have an 
effect on climate change. 

In particular, the Court held that a requirement to “to have particular 
regard to…the benefits of renewable energy” does not necessarily entail a 
requirement to have particular regard to the dis-benefits in terms of 
climate change of non-renewable energy generation.  To allow 
proposals to provide energy from non-renewable sources to be 
evaluated against the general baseline that renewable production is 
better, would necessarily cut right across the prohibition in s104E. 

The Court of Appeal also considered the Parliamentary history of the 
2004 Amendments. They held that consideration of the 
Parliamentary material as a whole, supported the interpretation 
argued for by Genesis Power. 

The Court noted an argument on behalf of Greenpeace that the 
words “except to the extent” are apt to define the scope of what can be 
looked at without breaching the prohibition rather than the types of 
application to which the exception applies.  The Court agreed that 
that might be a possible approach to the language of the section, but 
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held that they would not regard the resulting meaning as consistent 
with the section as a whole or the underlying legislative policy.  In 
effect it would allow the exception to swallow the prohibition. 

The Court finished with a statement that “with national standards not yet 
promulgated, we think it premature to comment on the practicalities of the 
implementation role of regional councils.  And we see no reason why regional 
councils cannot exercise their rule-making powers under the exception in s70A if 
the relevant rules are specifically addressed to GHG emissions associated with 
renewable energy production”. 

Conclusion 

Recalling the question I posed at the commencement of this paper, it 
appears that it cannot be said that the RMA, through the 2004 
Amendment, has yet produced a requirement for consent authorities 
and the Courts to have regard to the effects of the discharge into air 
of greenhouse gases on climate change when considering applications 
for consent to infrastructure utilising non-renewable resources. 

Subject to whatever will be the decision of the Supreme Court yet to 
be released, (and obviously awaited with considerable interest), the 
issue remains one requiring a national regulatory approach as 
opposed to regional. Regional consideration of the issue will not 
come about until national environmental standards are published to 
guide regional rule-making and decision-making, unless there is 
further legislative amendment to establish a different intent by 
Parliament. 
 
 
L J Newhook 

September 2008 
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