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[1] The people of Canterbury have suffered through one of the most traumatic 

episodes of our small nation’s history. Central government has moved swiftly to 

rebuild a shattered city. The powers conferred on the Canterbury Earthquake 

Recovery Authority (CERA) dealing with resource management are wide ranging 

and in my experience unprecedented. 

[2] This was not Canterbury’s first experience with central government 

intervention on resource management. Regional councillors were replaced by 

government appointed commissioners so as to redress chronic delays in water 

management.  

[3] The case for executive intervention was compelling in both instances (a topic 

I will return to). But now the dust has started to settle, important questions are being 

asked about the proper bounds and limits to the powers of CERA and the 

Environment Canterbury (ECan) commissioners.  

[4] The thesis of this paper is that the language of rights has its greatest 

importance when public policy considerations have their greatest moral force. 

Without a clear appreciation of the rights affected by the exercise of statutory power, 

the normative basis for restraint is unclear, especially in the face of pressing need to 

give effect to statutory purpose. Our legal history is littered with dark moments of 
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unfettered executive action that, in retrospect, should have been tempered by due 

consideration of rights, and thus the values and the principles they represent.
2
 

[5] Unfortunately, as far as I can tell “rights” speak is virtually non-existent in 

contemporary environmental law.  There are examples.  The emergence of the 

permitted baseline and existing environment jurisprudence reflected, in my view, the 

courts’ concern to protect existing rights from implied derogation.  Similarly, the 

reasoning in Aoraki Water Trust v Meridian Energy Ltd
3
 reflected the court’s 

appreciation of the relevance of public law rights to consistent administrative 

decision-making. There is also the well known Discount Brands
4
 litigation where a 

participatory right was affirmed, applying administrative law principles.   

[6] But, in my experience, environmental lawyers and judges invariably speak of 

competing values or ethics, all vying for pre-eminence under the lodestar of 

sustainable management.
.
  This was aptly captured by Judge Bollard in St Lukes 

Group Ltd v North Shore City Council wherein he stated:
5
  

Plainly various “threads” may be discerned in the legislation... While 

acknowledging the Act's effects-based thrust, mention may be made of the 

following along with economic aspects and efficiency - ecological, ethnic (in 

terms of Maori values), equitable (as between generations), (a)esthetic (in 

terms of amenity values), and ethical (as below). Collectively the several 

"threads" (with different degrees of emphasis or relevance in individual 

cases) contribute to maintaining the ethic of constantly striving for good 

environmental outcomes, including the enabling of wellbeing, all under the 

lodestar of sustainable management. 

[7] I should be clear that there is nothing wrong in this statement.  It was applied 

with laudable effect in that case. Indeed, this leads to a further limb of my thesis: a 

fundamental role of the Resource Management Act 1991 (RMA) is that it provides a 

vehicle for ventilating competing interests in an open and transparent way consistent 

with, among other things the right to natural justice affirmed by s 27 of the New 
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  See Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72 at 79; R v Halliday [1917] 

1 AC 260 (HL);  Local Government Board v Arlidge [1915] 1 AC 120 (HL). 
3  Aoraki Water Trust v Meridian Energy Ltd [2005] 2 NZLR 268 (HC). 
4
  Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 17 at [25]. 

5  St Lukes Group Ltd v North Shore City Council [2001] NZRMA 412 (EnvC) at [43]. 

 



Zealand Bill of Rights Act 1990. And, perhaps more controversially, the 

jurisprudence derived from it has become our common law on matters concerning 

the environment. 

[8] The problem however is that the ascendency of value or ethic speak in the 

last 20 or so years of RMA jurisprudence has come at an apparent price of rights 

speak.  This has diminished the capacity to assert environmental rights per se as 

fundamental to the human condition, worthy of protection and enforceable.  

Conversely, the absence of clear treatment of environmental rights has meant that the 

full implications of legislative changes to the RMA have largely (until very recently) 

gone unchallenged in the face of laudable, outcome driven, executive policy.   

[9] The focus of this paper therefore is to endeavour to reintroduce rights speak 

to the lexicon of environmental lawyers and then to posit that makers of decisions 

affecting the environment, beyond the full reach of the mediating influence of the 

RMA and its specialist Court, should nevertheless have regard to these rights, as 

informed by the jurisprudence under the RMA, so that the true impact of legislative 

change and resultant decisions is properly understood and properly framed. A linked 

theme is that when rights are in play, vindication of those rights, via judicial 

oversight, is a mandatory requirement in a modern democracy.  In this sense “rights” 

are a lazy (but important) way to apply the rule of law; they provide footholds 

against which the principle of legality can take purchase.   

Structure 

[10] The structure of my paper has two parts, as the title suggests: 

(a) I will identify potential environmental rights that might have currency 

in decision-making; and 

(b) I will use the Canterbury experience to illustrate the relevance of 

rights speak in the context of compelling legislative and executive 

policy. 



A disclaimer  

[11] No single paper can hope to capture the full nature, scope or form of 

environmental rights. My opinion is largely shaped by my experience at the 

environmental bar and at the bench.  There are scholars
6
 who have far greater claim 

to the label of jurists of environmental law and I would refer you to them for a 

complete analysis of environmental rights.
7
  

Context:  The Canterbury experience  

[12] Before I move to the language of rights, I am a firm believer in the principle 

that “context is everything.”   

[13] It is an utterly unoriginal proposition.  Lord Steyn said it in R v Secretary of 

State for the Home Department, ex p Daly
8
 and Lord Cooke brought it to our shores 

in McGuire v Hastings District Council.
9
   

[14] The reason, however, for commencing with context, is that without it, it is too 

easy to be critical of executive decisions that affect rights.  And without resiling from 

my core thesis, we must keep our feet firmly planted when we come to assess the 

nature and legitimacy of infringement of rights.   

[15] I am thus going to relay some facts to you that I think convey the context of 

the two Acts that I will come to discuss in the second part of my paper.   

                                                           

6  Including: Professor Klaus Bosselmann, Faculty of Law, Auckland University; Justice 
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Rights" (1990-1991) 6 J. Land Use & Envtl. L. 93; Dinah Shelton "Human Rights and the 

Environment: What specific environmental rights have been recognized?" (2006-2007) 35 Denv. 

J. Int'l L. & Pol'y 129. 
8
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9
  McGuire v Hastings District Council [2002] 2 NZLR 577 (PC) at 589. 



The impact of the earthquakes 

[16] The scale of the issues confronting the Minister for Canterbury Earthquake 

Recovery is illustrated by the following statistics:  

(a) 1,357 buildings have been approved for partial or full demolition and 

over two-thirds have been demolished;
10

  

(b) About half of the buildings in the central city will eventually be 

demolished (nearly a quarter of those buildings are heritage 

buildings);
11

  

(c) The Christchurch City Council estimates the total amount of waste 

generated from the February 2011 earthquake as 8.5 million tonnes 

(by comparison the whole of New Zealand in 2006 generated 8.7 

million tonnes of waste);
12

  

(d) Since 4 September 2010 there have been over 2,200 earthquake 

related consents, totalling $473 million.  Of that, 45% has been 

consented in the first half of 2012 alone;
13

  

(e) New Zealand insurance companies have made a total of $15.7 billion 

in claims on overseas reinsurers for all the Canterbury earthquakes; 

About a quarter of these claims had been settled as at 31 March 

2012;
14

  

(f) At least $4 billion of insurance claims have been made against the 

Earthquake Commission;
15
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(g) In the June 2011 year the population of Christchurch city decreased 

by 8,900 people.  In the June 2012 year the population decreased by 

4,600 people;
16

  

(h) Accommodation and food services have fallen by 11.3% since the 

June 2010 quarter (ie before the first major quake in September 

2010).  By the June 2012 quarter, accommodation and food services 

activity was still 7.7% below pre-quake levels;
17

  

(i) In the first six months of 2012 nearly $1 billion of residential and 

non-residential building consents were granted (already approaching 

the $1.2 billion consented during the whole of 2011);
18

  

Water (crisis) management 

[17] In the period immediately prior to the Environment Canterbury (Temporary 

Commissioners and Improved Water Management) Act 2010 (the ECan Act), ECan 

had processed just 29% of resource consents within the statutory time limits in the 

RMA during the 2007/2008 financial year.
19

  There was a processing backlog of 

approximately 2,500 consent applications,
20

 and there was no region-wide planning 

framework.
21

  Shortly before the ECan Act, a recent review of local authorities 

revealed that ECan was ranked 84
th

 out of 85 local authorities in terms of the 

percentage of resource consent applications that were processed within statutory 
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Environment Canterbury under the Resource Management Act & Local Government Act 

(February 2010) at 25. 
20  Environment Canterbury Commissioners Quarterly Report against the Outcomes and Goals to 

be Achieved by October 2013 (December 2010) at 14. 
21  Wyatt Creech, Martin Jenkins, Greg Hill, Morrison Low Investigation of the Performance of 

Environment Canterbury under the Resource Management Act & Local Government Act 

(February 2010) at 5-6. 



time limits.
22

  After the ECan Act, compliance with statutory time limits moved from 

29% in 2007/2008 to compliance in the mid to high 90% range by December 2010.
23

  

The processing backlog was reduced to 900 by July 2010,
24

 and then to 348 by 

March 2011,
25

 256 by September 2011,
26

 167 by March 2012
27

 and 140 by June 

2012.
28

  Decisions on the Natural Resources Regional Plan were notified on 23 

October 2010
29

 and on 11 June 2011 the entire Natural Resources Regional Plan 

become fully operative.
30

  On 18 June 2011 a reviewed Regional Policy Statement 

was notified
31

 and by 16 March 2012 the Regional Policy Statement hearings had 

been completed.
32

  In addition the Resource Management Group had been 

reconstructed following an organisational design efficiency and effectiveness 

review,
33

 a triennial agreement had been agreed between ECan and the territorial 

authorities in March 2011
34

 and signed in June 2011
35

 and it is said that a significant 

joint work program had been agreed with local Iwi.
36
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  Ministry for the Environment Resource Management Act: Two-yearly Survey of Local 
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23
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36

  Environment Canterbury Commissioners Quarterly Report against the Outcomes and Goals to 
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Environmental rights  

[18] Returning then to the comparatively arid discussion about environmental 

rights.  First, I want to make clear what I am not talking about.  I am not expressing a 

view about constitutional environmental rights.  Susan Glazebrook advocated 

(extrajudicially) that environmental rights should be constitutionally entrenched.
37

  

She posited that those rights should be both substantive and procedural, given that 

they are necessary to maintaining the human condition, but also because the 

environment is inherently valuable.   

[19] By contrast, my essay deals with rights that I consider might be cognisable at 

law in the context of executive decision-making.  These are not “constitutional” or 

“human” rights to the extent that they represent trumps.  Nor am I referring to 

tortious rights otherwise actionable at law, for example in nuisance, though they 

might well be.  Rather they might be described as public law rights or rights that 

might properly guide decision-makers.   

[20] To this end I consider that there are three kinds of environmental rights that 

might qualify.  

1) International rights to a quality environment, to sustainable 

development and the right to participate in decision-making affecting 

the environment (a right that already has currency in domestic law);  

2) Property rights, including the right to use and quiet enjoyment of land 

and other resources; and 

3) Customary rights (informed by the Treaty of Waitangi), and in 

particular, kaitiakitanga.  

[21] There is arguably a fourth class of right, one that has emerged from the 

jurisprudence of the Environment Court, namely the right to recognition and 
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protection of values affirmed by s 6 of the RMA dealing with matters of national 

importance.  But as that jurisprudence derives from the RMA itself, it is unclear 

whether that jurisprudence has assumed an independent status with relevant effect on 

decision-makers who are not exercising powers under the RMA per se. This topic is 

too large to embrace in this article. But it could be said that s 6 is declarative of those 

matters identified as having national importance, and that the jurisprudence flowing 

from it represents and should form part of the wider public law that should inform 

the exercise of public powers affecting the environment. 

International rights 

[22] I consider that the right to a quality environment and the right to sustainable 

development, affirmed at the international level, have considerable normative value 

for the purposes of public law. This is not to suggest that other internationally 

recognised environmental rights do not – for example rights to heritage.
38

 But I have 

neither the ability, the capacity nor the time to cover them all. 

[23] Principle 1 of the Stockholm Declaration 1972 states:   

Man has the fundamental right to freedom, equality and adequate conditions 

of life, in an environment of a quality that permits a life of dignity and well-

being, and he bears a solemn responsibility to protect and improve the 

environment for present and future generations. ...   

[24] As Susan Glazebrook observes, writing extrajudicially:
39

  

... a right to an environment of quality can effectively be seen as one of the 

foundation stones on which all other rights depend.   

[25] The right to sustainable development (which has its genesis in the right to a 

quality environment) has currency via the Rio Declaration 1992. Principles 1 and 3 

of that Declaration state: 
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    International Charter for the Conservation and Restoration of Monuments and Sites (the Venice 
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Principle 1 

Human beings are at the centre of concerns for sustainable development.  

They are entitled to a healthy and productive life in harmony with nature.  

... 

Principle 3 

The right to development must be fulfilled so as to equitably meet 

developmental and environmental needs of present and future generations.   

[26] With its focus on intra and intergenerational environmental equity, the 

significance of the concept was described by the Hon Peter Salmon, in his inaugural 

Salmon lecture of 2002 in the following way:
40

  

So what is the significance of sustainable development?  Arguably it is that it 

is the only meaningful cure to the problems that face the world. 

[27] The enforceability of these rights in domestic law has however been 

doubted.
41

  A key feature of Susan Glazebrook’s thesis is that these international 

rights are aspirational, but not directly enforceable, and hence there is a need to 

include them in a written constitution.
42

  

[28] Neither the Stockholm Declaration nor the Rio Declaration is recognised as 

part of the rubric of fundamental international human rights instruments or of 

customary international law, though it has been said that they have interpretative 

relevance.
43

  Their incorporation therefore into domestic law has some way to go. 

[29] Nevertheless, I maintain that the normative or moral value of these rights is 

strong.  As the Hon Peter Salmon also said, they are ethics that should guide our 
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actions. Importantly, there are clear statutory indicia embracing these rights or 

aspects of them.
44

   

[30] Notably, s 5 of the RMA could be said to encompass (at least in part) the right 

to a quality environment and to sustainable development, with its directive to 

manage resources in a way or at a rate that “enables people and communities to 

provide for their social, economic and cultural wellbeing”, while at the same time 

providing for “the reasonably foreseeable needs of future generations” and 

mitigating “any adverse effects of activities on the environment”.  In short, 

sustainable management represents an autochthonous combination of these rights.   

Indeed, as Professor Palmer said, the current focus on sustainable management can 

be traced to the World Commission on Environment and Development.
45

  While 

sustainable management and sustainable development are not synonymous concepts, 

this linkage is particularly important because legislative affirmation (even if 

indirectly) of international rights or obligations legitimises their relevance to the 

application and development of the domestic law.  I think it can be safely said that 

the common law has now reached the point where international conventions 

affirming fundamental rights are presumptively relevant unless inconsistent with 

express statutory policy.
46

 The superior courts in this country have employed 

international affirmation of rights to support their recognition at common law, for 

example the right to privacy.
47

 

[31] The comprehensive ambit of the RMA, and its implicit incorporation of some 

international obligations, has however had the effect of numbing our reliance on 

international rights, the corollary of which is that there is no developing 

jurisprudence around them. However, if Parliament continues to promulgate special 

statutes outside the frame of the RMA it may become necessary to revisit the 
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  Conservation Act 1987, long title; Environment Act 1986, long title; Fisheries Act 1996, ss 8, 9; 
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Environmental & Resource Management Law (LexisNexis, Wellington, 2011) 31 at 34-35. 
46

  Tavita v Minister of Immigration [1994] 2 NZLR 257 (CA); Takamore v Clarke [2011] NZCA 

587 (currently under appeal to the Supreme Court); Attorney-General v Zaoui [2005] NZSC 38; 

Dan Meagher “The Common Law Presumption of Consistency with International Law: Some 

Observations from Australia (and Comparisons with New Zealand) [2012] 3 NZ L Rev 465 at 

467-469. 
47
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justiciability of these rights and their application to the exercise of powers under 

those special statutes.   

[32] Even within the RMA, the expanding centralisation of environmental control 

raises issues about the capacity of affected persons or communities to vindicate their 

individual and collective rights to a quality environment and to intra and 

intergenerational environmental equity. The absence for example of a capacity for 

public participation in decision-making about climate change is a topic of current 

interest involving these claims about rights.
48

  

[33] This logically leads to the third limb of international rights of particular 

relevance to this paper, which is the right to participate in decision-making affecting 

the environment.  Principle 10 of the Rio Declaration provides: 

Principle 10  

Environmental issues are best handled with participation of all concerned 

citizens, at the relevant level.  At the national level, each individual shall 

have appropriate access to information concerning the environment that is 

held by public authorities, including information on hazardous materials and 

activities in their communities, and the opportunity to participate in decision-

making processes.  States shall facilitate and encourage public awareness 

and participation by making information widely available.  Effective access 

to judicial and administrative proceedings, including redress and remedy, 

shall be provided.  

[34] These types of rights are already deeply entrenched in the psyche of 

environmental professionals given the policy of the RMA that the best decisions are 

made via public participation. As Elias CJ said in Discount Brands Ltd v Westfield 

(New Zealand) Ltd:
49

 

The decision not to notify an application is an exception to the general policy 

of the Act that better substantive decision-making results from public 

participation.  
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  Refer Royal Forest and Bird Protection Society of New Zealand Inc v Buller Coal Ltd [2012] 

NZHC 2156 (concerning greenhouse gas emissions). 
49

  Discount Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 17 at [25]. 



[35] Keith J put it this way:
50

  

The power to review a gatekeeping decision such as that in issue in this case 

is an aspect of determining the scope of the right to be accorded natural 

justice affirmed in s 27 of the Bill of Rights, a power which the courts have, 

traditionally, directly and fully exercised. 

[36] But all of this begs the question of whether, outside of the RMA (or even 

within it), there is a right or legitimate expectation of participation in processes 

affecting the environment. I think a powerful argument can be mounted that 

principles of natural justice, s 27 of the New Zealand Bill of Rights Act 1990, and 

the international conventions just mentioned, combine to implore decision makers to 

involve affected persons, unless the language of the empowering statute expressly 

excludes their involvement, or there is a genuinely pressing need to proceed without 

their involvement. Absent such express authority or pressing need, it must be 

arguable that the confluence of international convention and the now tradition in this 

country of participation should bear on the reasonableness of exercise of non-RMA 

powers (or ancillary powers) affecting the environment in a more than minor way.   

Property rights  

[37] The second type of rights that I consider inherently relevant to decision-

making are property rights.  It is commonplace in contemporary parlance to treat 

environmental regulation as antithetical to property rights.  But the genesis of 

environmental law per se arguably resides with the common law property rights.
51

  

The dichotomy however is a strong one and firmly entrenched in the case law.  In 

what remains the seminal decision on this point, Barker J in Falkner asseverated 

when speaking of the RMA:
52

 

It is a necessary implication of such a regime that common law property 

rights pertaining to the use of land or sea are to be subject to it. 
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51
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[38] I think Jeremy Waldron in his Hamlyn Lecture “The Rule of Law and 

Measure of Property,” captured the dichotomy when he explained a Lockean link 

between property rights and the rule of law::
53

  

.... What’s important here is an image of the autonomous operation of the 

Common Law.  It is the ascendency of Common Law that enables us to say 

that law rules rather than any politician rules in regard to property rights.  By 

contrast, it seems impossible to deny that the ascendency of environmental 

legislation represents the rule of men, albeit men ruling by statutory means. 

.... 

[39] Actually Waldron commenced his lecture with Lucas v South Carolina 

Coastal Council.
54

  The facts of that case will have a familiar ring to New Zealand 

lawyers.  In that case a property developer purchased some oceanfront real estate 

with a view to residential development.  At the time he purchased the lots he did not 

need to apply for any special consent.  However the regulation changed prior to his 

commencing construction.  South Carolina enacted legislation that enabled the 

Council to draw a new set back line with the effect that there was a ban on 

construction of any habitable improvements on Mr Lucas’ land.  Mr Lucas 

challenged the changes under the 5
th

 and 14
th

 Amendments of the US Constitution 

which prohibited the taking of private property for public use without compensation.  

The Supreme Court held in his favour.   

[40] The prospect of the common law of this country reaching the same 

conclusion is about as remote as it is salivating to coastal property developers while 

the RMA remains our code for environmental law.  Our own Supreme Court in 

Waitakere City Council v Estate Homes Ltd rejected the existence of a similar right 

or presumption in this country against taking without compensation. The Supreme 

Court stated:
55

  

In general, where permission to develop land is refused, with the 

consequence that it is greatly reduced in value, the courts have not applied 

the statutory presumption and have treated what has happened as a form of 
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regulation rather than a taking of property.  This explains why New Zealand 

planning legislation restricts, without compensation, the right to develop 

land and requires approval of all subdivisions.  

(Footnotes omitted) 

[41] But Estate Homes must be seen in my view as drawing on our 

autochthonous
56

 approach to environmental and planning matters under the auspices 

of the RMA, and it is a misnomer to place property rights outside the rubric of 

“environmental” regulation in our law. Indeed environmental legislation like the 

RMA should not be seen as anathema to property rights, but rather as an affirmation 

of them.  One of the Act’s achievements is that it is inculcated within the framework 

of the judicial decision-making process that people must be enabled to provide for 

their wellbeing, and within that the right to use one’s resources where that serves the 

sustainable management purpose.   

[42] What the RMA also does is provide a mechanism for mediating between 

competing environmental ethics, values, rights and interests also attached to the right 

to sustainable development.  This is to be contrasted with environmental legislation 

that does not employ this mediating process (and that lacks compensation) and is 

tantamount to administrative “fiat” (a term used by Waldron).  That is antithetical to 

property rights and the recognition of them, and arguably to the rule of law.  Any 

                                                           

56
  At my presentation of this paper Mr Casey QC, counsel for the appellant in Waitakere City 

Council v Estate Homes suggested that property rights have never assumed primacy in our law 

and reminded me that the law of England adopted a similar “no compensation” approach in the 

planning context.  I responded that the question of compensation largely depended on what was 

meant by “taking” and that Privy Council authority had affirmed a right to compensation (refer 

Colonial Sugar Refining Co. Ltd v Melbourne Harbour Trust Commissioners [1927] AC 343; 

and also House of Lords authority – Hartnell v Minister of Housing and Local Government 

[1965] AC 1134; cf Belfast Corporation v O.D. Cars Limited [1960] AC 490).  I concede that 

this avoided rather than answered Mr Casey’s comments.  I consider that the more meaningful 

answer lies in a thesis of this paper, namely that the RMA, with its focus on sustainable 

management, does not involve the “taking” of property rights, given that there is a genuine 

capacity to vindicate those rights via judicial oversight.  I think this was in fact captured by the 

Supreme Court in Estate Homes at [53].  “... The owner of the land has recourse to judicial 

remedies, which include challenging the lawfulness of requirements imposed and, where the 

statute permits it, a fresh assessment of the merits of the requirement on appeal.  If the 

landowner does not wish to take advantage himself of these procedures, then, as the High Court 

of Australia observed in Lloyd v Robinson, “the land owner must decide for himself whether the 

right to subdivide will be bought too dearly at the price of complying with the conditions””. 

 



common law judge will be circumspect about legislation that confers an apparently 

unfettered discretion to abrogate property rights or other fundamental rights (such as 

access to justice) and the power to do so will have to be express and clearly 

articulated.   

[43] I pause for a moment to again return to the RMA and the processes developed 

under it.  While those processes are legislatively imposed, they are overseen by 

judges.  Judicial involvement over the span of 20 years has resulted in an assemblage 

of principles and procedural rules to which we have become accustomed.  It builds 

on law and procedures developed by judges under the Town and Country Planning 

Act 1977.  I think it can be said that that combined jurisprudence is our public law 

on environmental rights and values.  Therefore, the need or desire to affirm the 

presumption against taking without compensation was unnecessary and inapposite in 

the face of this framework of rules and principles. 

[44]  However, the emasculation of that jurisprudence, via fast track legislation or 

centralisation of decision-making, raises concerns amongst public law lawyers 

because it is environmental legislation in the narrow sense, in that it represents the 

rule of men (and women), rather than the rule of law.  There is also a fundamental 

difference between decision-making by legislatively authorised administrative fiat 

and judicial decision-making. The latter, but not the former, employs the traditions of 

the common law, imbued with principles that respect rights at an intuitive and 

sophisticated level, and comes from thousands of hours of learning and practicing 

law. By contrast, delegation of decision-making affecting environmental rights to 

persons who are not trained in this way brings into focus whether the historic 

tradition of the common law to demand protection of property rights or 

compensation for injurious affection must properly re-enter into the lexicon of 

environmental lawyers and environmental professionals, if for no other reason but to 

secure judicial supervision of those powers.  

 

 



Customary rights 

[45] This neatly leads to my next class of environmental right. There was a time 

when judges in this country were saying that there was no such thing as a customary 

right cognisable at law. In a statement infamous among jurists in Maori law, a judge 

once said: a statute cannot call into being what does not exist.
57

 This is one of those 

dark moments in our legal history I was referring to. 

[46] The position was corrected by the Privy Council in England, which affirmed 

that it was too late in the day to deny the existence of Maori customary rights to 

land.
58

 

[47] This now incontrovertible proposition
59

 is relevant to my paper at two levels. 

First, an analogy might be drawn to customary rights jurisprudence when discussing 

the cognisability of wider environmental rights. Can it be seriously doubted that we 

now expect decision-makers to recognise and protect outstanding natural landscapes, 

waterways, heritage, and taonga? The language of rights may be too strong a 

descriptor, but a persuasive argument could be mounted to say that there is a 

legitimate expectation of such recognition unless there are compelling public policy 

reasons for not doing so.  

[48] Second, and more relevant to this part of my paper, it could be said that 

recognition of customary rights now extends beyond the simple recognition of 

property-like rights, to reflect the more holistic concept of the Maori world, and thus 

to embrace the wider concept of kaitiakitanga – or guardianship – and the duty to 

care for the environment as a living entity, connected by whakapapa. This customary 

value therefore becomes the vehicle for recognition of the right of Maori to  

guardianship of the environment or conversely the right of the environment to 

guardianship. 
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[49] What then is the juridical basis for recognition of such a customary right? 

First, it is now trite that customary values are defined by reference to the practices 

and traditions of the indigenous people, and not through the lens of English 

precepts.
60

 That is rudimentary for environmental professionals under the auspices of 

the RMA.
61

 But it is apt to remember this principle when dealing with such values 

outside of the RMA context. Second, recent appellate Court decisions affirm first the 

evolving recognition of customary rights and values, and second the presumptive 

cognisability of those rights unless expressly extinguished at law.
62

  

[50] In Takamore v Clarke
63

 the Court of Appeal affirmed the capacity of the 

judges to incorporate Maori customary legal values into the common law, applying 

the presumption that unless incompatible with core common law principles or 

legislation, such values are cognisable by the Courts.   

[51] In this case the appellant argued that Tuhoe custom regarding burial assumes 

primacy over any common law doctrine to the contrary.  The Court of Appeal had 

cause to examine treatment of indigenous customary law, and following a thorough 

canvas of common law and international rights conventions, promoted what it called 

a “more modern approach.”  In particular Glazebrook and Wild JJ promoted the 

following approach:  

[254]  We consider that a more modern approach to customary law is to try 

to integrate it into the common law where possible rather than relying on the 

strict rules of colonial times. This conclusion is reinforced by the need to 

develop the common law, so far as is reasonably possible, consistently with 

the Treaty of Waitangi, the importance of recognising the collective nature of 

the culture of indigenous peoples and the value of their diversity (as 

recognised in particular by the United Nations Declaration on the Rights of 

Indigenous Peoples) and by international human rights covenants to which 

New Zealand is a party. 

(Footnotes omitted)  

[52] Their Honours then considered that:
 64
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A workable compromise between the common law relating to burial and the 

Tuhoe custom would be to hold that Tuhoe custom regarding burial was a 

relevant cultural consideration for an executor or executrix to take into 

account in determining the method and place of burial.   

[53] Ultimately the Court concluded however that where consensus cannot be 

reached as between Maori and the executrix, the common law position will prevail 

and the executor or executrix should make the final decision.
65

 

[54] There was also a cautionary note expressed by Chambers J.  He observed:
66

  

The fluidity of Māori customary law makes it perilous to pronounce 

definitively on its scope and reasonableness. ... 

[55] Be that as it may, there is now a wealth of jurisprudence dealing with the 

concept of kaitiakitanga and the methods by which a common law court might derive 

the components of kaitiakitanga in any given tribal region.
67

 

[56] Conceptually also, kaitiakitanga is arguably a customary legal norm or value 

which is cognisable at common law. It carries the features of jural relations – 

guardianship, rights and correlative duties - which our courts are able to digest, and 

indeed have done so under the auspices of the RMA with relative ease since Huakina 

Development Trust v Waikato Valley Authority;
68

 Royal Forest and Bird Society Inc v 

W A Habgood Ltd;
69

 Environmental Defence Society v Mangonui County Council
70

 

and when the full content of the Maori relationship to land was recognised.  

[57] An interesting issue then arises as to whether the RMA, by legislatively 

incorporating the concept of kaitiakitanga into our law, precludes its independent 

recognition outside of the ambit of the RMA. But a feature of the RMA is that it calls 

for recognition and protection of, having regard to, or taking into account identified 

values.  It does not necessarily bring the values into existence, much as the New 
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Zealand Bill of Rights Act 1990 did not bring into existence freedom of speech or 

natural justice.   

[58] I would accept however that where the RMA directly applies, it logically 

precludes the development of an inconsistent position via the common law. But 

where it does not apply, then it is arguable that recognition of customary values, such 

as kaitiakitanga, might find expression in the common law per se, subject to 

orthodox principles, including the principle of justiciability and compatibility with 

other legal rights and powers.  In light of the RMA, it is perhaps now too late to say 

the right to kaitiakitanga of the environment does not exist. 

In Times of Crisis – the Canterbury Experience 

[59] I have touched upon the crises in Canterbury. I turn now to the legislative and 

executive response to those crises, and the ostensible implications for the 

environmental rights I have identified. 

[60] Both of the Acts I discuss represent a significant shift in decision-making 

affecting the environment.  

The Environment Canterbury (Temporary Commissioners and Improved Water 

Management) Act 2010 

[61] The ECan Act temporarily removes, in short, the involvement of regional 

politicians and the Environment Court from regional management of resources in 

Canterbury.  It replaces them by delegating responsibility to 4-7 commissioners, who 

collectively must have knowledge and expertise concerning organisational change, 

fresh water management, local authority governance and management, local tikanga 

Maori and the Canterbury region.
71

  The commissioners have the power to impose a 

moratorium on specified water rights applications,
72

 and have assumed responsibility 

for Canterbury Water Conservation Orders.
73

  In exercising their powers in respect of 
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regional planning and policy instruments, the provisions of the RMA apply.
74

  

Special regard must also be had to the Canterbury Water Management Strategy,
75

 

which is not an RMA document.  Decisions may be made on an existing proposed 

plan or policy statement without holding further hearings and “despite any other 

enactment or rule of law” no further opportunity to be heard is required.
76

  Rights of 

appeal on questions of law only lie to the High Court. 

[62] The implications for environmental rights are four-fold.  Control of regional 

resource management is centralised, thereby removing the more immediate ability to 

influence decision-making via triennial local body elections.  Second, a non RMA 

document is a mandatory relevant consideration.  The mediating influence of RMA 

processes is therefore diluted.  Third, with access to the Environment Court 

removed, judicial involvement is confined to questions of law.  Fourth, existing 

rights to access to a Court have been removed in respect of WCO matters and 

existing plan processes.  Taken together, the ECan Act most directly affects the 

participatory right in Principle 10 of the Rio Declaration that is affirmed by the overt 

policy of the RMA.
77

 

[63] Nevertheless the source of the Commissioners’ powers and functions on 

environmental matters remains s 30 of the RMA. The ECan Act does not identify 

another separate source of the Commissioners’ powers to manage resources. This is 

significant because environmental rights to a quality environment and sustainable 

development (in the form of the sustainable management purpose), matters of 

national importance, and other Part 2 matters, including kaitiakitanga, continue to 

assume primacy.  

All of this is relevant to the legality and the reasonableness of the Commissioners’ 

decisions.  Issues of procedural fairness and whether all relevant considerations have 
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been considered cannot be easily dismissed, given the breadth and depth of the 

statutory purpose, obligations, rights, and values in play.  Indeed, within the rubric of 

the RMA and its multi-step procedure, a court of purely supervisory jurisdiction on 

questions of law would not normally need to concern itself with matters of 

procedural fairness or the scope of the examination undertaken below.  The simple 

reason for this is that by the time the matter reaches the High Court under the RMA, 

there has already been ample opportunity to ventilate and vindicate rights (or values) 

in a court of specialist jurisdiction, employing well-established adversarial 

principles.  But in circumstances where that opportunity has not been afforded, a 

court of supervisory jurisdiction must concern itself more closely with the legality of 

a decision in the administrative law sense.  The Court of Appeal in Pring v Wanganui 

District Council articulated the principle when dealing with the one step procedure 

contemplated for assessment of purported permitted activities:
78

  

Having said that, it must also be recognised that because neighbours and 

users of adjoining streets may well be adversely and directly affected by a 

development which obtains a certificate of compliance and thereby is 

deemed to have a resource consent (subs (6)), the Court will scrutinise what 

has occurred more carefully and with a less tolerant eye when considering 

whether the decision was one open to the consent authority on the material 

before it than it will do in a case where the decision which is being 

questioned required the balancing of broad policy considerations and there 

was less direct impact upon the lives of individual citizens as, for example, 

where the exercise of statutory power involved the striking of a general rate.  

[64] In terms of the thesis of this paper, if environmental rights are engaged in a 

direct sense, still greater scrutiny may be called for to ensure that all relevant 

considerations have been taken into account consistently with the statutory purpose 

of sustainable management.  As Baragwanath J in Progressive Enterprises Ltd v 

North Shore City Council stated:
79

 

[73] The subject-matter points to a need for close appraisal by this Court. 

Both s 5 of the RMA and Section 5.2 of the district scheme refer to the 

concept of sustainable management.  While there is no formal onus of proof 

in environmental decision-making (Wellington Club v Carson [1972] NZLR 

698) the Court when reviewing a s 93 decision not to notify is conscious of 

its responsibility to protect the community from unacceptable risk of 

unsound decision-making.  The risks to the environment of an erroneous 

decision not to notify are such that I respectfully adopt the precautionary 
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approach of the Chief Justice and Tipping J in Discount Brands with which 

Blanchard J did not express disagreement and which is within the approach 

of Keith J.  At the s 93 stage any real doubt whether the development would 

have more than minor adverse effects must be resolved in favour of the 

environment by requiring notification.   

[65] Moreover, as the Supreme Court stated in McGrath v Accident Compensation 

Corporation, questions of law may involve a substantive evaluation of the decision 

against the statutory purpose as a function of ensuring legality:
80

  

The responsibility of the court on judicial review is to ensure that the 

legislative condition is fulfilled.  

[66] All of this strongly suggests that in exercising powers under the ECan Act, 

care will be needed to ensure that all relevant considerations are demonstrably taken 

into account and, equally demonstrably, that they are required in furtherance of the 

statutory purpose of sustainable management. 

The Canterbury Earthquake Recovery Act 2011 

[67] The CER Act confers wide-ranging powers on the Minister for Earthquake 

Recovery, including powers to (in summary): 

(a) Suspend RMA documents and existing RMA rights (ss 8(f), 27); 

(b) Promulgate a Recovery Strategy and Plans that will prevail over 

existing council plans (ss 15 and 26); 

(c) Direct councils (ss 8(g) and 8(h), 48 and 49); 

(d) Call in certain responsibilities, duties or powers of a council (ss 8(i) 

and 50); 

                                                           

80
  McGrath v Accident Compensation Corporation [2011] NZSC 77 at [31]; See also HWR Wade 

and CF Forsyth Administrative Law (10th ed, Oxford University Press, Oxford, 2009) at 17-20; 

Boddington v British Transport Police [1999] 2 AC 143; R v Horseferry Road Magistrates' 

Court, ex p Bennett [1994] 1 AC 42; Auckland District Court v Attorney-General [1993] 

2 NZLR 129; Hamed v R [2011] NZSC 101; P Joseph Constitutional and Administrative Law in 

New Zealand (3
rd

 ed, Brookers, Wellington, 2007) at [6.2.2] and cases cited therein. 
 



(e) Carry out or commission work (including demolition) (ss 38 and 39);  

(f) Acquire land or personal property (s 53); and 

(g) Determine compensation (Part 2, subpart 5). 

[68] There are specified limitations to the exercise of these powers including: 

(a) The Minister must have regard to community and cross-party forum 

decisions (ss 6 – 7 and 8(a)).  

(b) The exercise of any powers, rights and privileges granted to the 

Minister are required to be for the purposes of the CER Act, and can 

only be exercised where the Minister reasonably considers it 

necessary (s 10).  

(c) Appeal rights are available in a limited number of situations (ss 68 – 

69).  These include the ability to appeal a decision on an application 

for resource consent under which a person would usually have a right 

to appeal under the RMA, and a decision under the RMA that has 

been called in by the Minister.  

(d) The Canterbury Earthquake Recovery Review Panel (ss 72-76).  

[69] The full right of appeal to the High Court on resource consent applications 

for an activity specified in a Recovery Plan provides some connection to the RMA.  

But unlike the ECan Commissioners, the source of the Minister’s powers to affect 

the environment is not the RMA.  Rather, the Minister’s overriding purposes are 

stated at s 3 of the CER Act:  

3 Purposes   

The purposes of this Act are-  

(a) to provide appropriate measures to ensure that greater Christchurch 

and the councils and their communities respond to, and recover 

from, the impacts of the Canterbury earthquakes:  



(b) to enable community participation in the planning of the recovery of 

affected communities without impeding a focused, timely, and 

expedited recovery:  

(c) to provide for the Minister and CERA to ensure that recovery:  

(d) to enable a focused, timely, and expedited recovery:  

(e) to enable information to be gathered about any land, structure, or 

infrastructure affected by the Canterbury earthquakes:  

(f) to facilitate, co-ordinate, and direct the planning, rebuilding, and 

recovery of affected communities, including the repair and 

rebuilding of land, infrastructure, and other property:  

(g) to restore the social, economic, cultural, and environmental well-

being of greater Christchurch communities:  

(h) to provide adequate statutory power for the purposes stated in 

paragraphs (a) to (g):  

(i) to repeal and replace the Canterbury Earthquake Response and 

Recovery Act 2010.  

[70] The capacity for judicial oversight is therefore different and more limited 

than it is under the ECan Act.  It is not within the scope of this paper or proper for 

me to offer a view as to the exact boundaries of the High Court’s jurisdiction, save 

perhaps to repeat the view I expressed in Hampton v Canterbury Earthquake 

Recovery Authority dealing with powers of demolition:
81

  

[27]  It will be immediately seen that the discretion conferred by ss 38 and 

39 is a broad one. The Chief Executive may carry out the demolition of all or 

part of a building without any specific criteria. No notice needs to be given if 

the work is necessary because of a sudden emergency causing or likely to 

cause loss of life or injury to a person, damage to property or damage to the 

environment. 

[28] When that is then linked back to the broad purposes of the Recovery 

Act, I am bound to remind myself of the broad policy and technical content 

involved in exercising powers under this Act. The Court must therefore 

apply the normal caution when reviewing such decisions, namely that the 

merits of those decisions are for the decision maker, not for this Court. 

[29]  Having said that, I am conscious that the powers involved are both 

wide and invasive of rights that the common law stridently seeks to protect 

from unlawful interference. I think it can be fairly said that the wider the 

power and the more drastic the interference, the more careful the Court will 

be to scrutinise the exercise of that power to ensure that it conforms with its 
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strict statutory origin. I proceed with the evaluation of the merits of 

Mr Hampton’s case on that basis. 

[71] A thorough review of the powers of the Minister was however undertaken by 

Chisholm J in Independent Fisheries Ltd v Minister for Canterbury Earthquake 

Recovery.
82

  As that decision is currently before the Court of Appeal I will make no 

comment on the merits of the outcome. Rather I will narrate the background to the 

case and the result, as it illustrates the engagement of environmental rights and the 

broad powers of the Minister.  

[72] On 8 October 2011 the Minister gave public notice that pursuant to s 27(1)(a) 

of the CER Act, he was amending the Canterbury Regional Policy Statement (RPS) 

by inserting Chapter 22.  The stated objective of the amendment was to provide for 

urban growth within greater Christchurch while protecting:  

(a) The safe and efficient operation, use, future growth and development 

of Christchurch International Airport; and  

(b) The health, wellbeing and amenity of the people through avoiding 

noise sensitive activities within the 50 dBA Ldn air noise contour.  

[73] A further decision was made by the Minister on 17 October 2011 whereby the 

Minister gave public notice that the RPS was further amended by inserting Chapter 

12A.  The Minister also revoked proposed change 1 to the RPS.   

[74] In broad terms, as stated by the Judge, the Minister’s decision gave effect to 

the outcomes sought by the respondents (local councils).  Among other things it 

reversed changes arising from decisions made by independent commissioners in 

relation to the RPS.  The essential effect of these decisions is described by Chisholm 

J in this way:
 83

  

... As long as chapter 12A stands there can be no privately requested plan 

changes that do not align with it: clause 21(3) of Schedule 1 to the RMA. So 
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the restrictions on land development imposed by the chapter could 

conceivably apply for the next thirty years.  

[75] In striking down the decisions, the Judge observed:
 84

  

... Rather than serving earthquake recovery purposes, the underlying purpose 

of these two chapters was to resolve longstanding issues by setting long-term 

planning strategies. Given that the revocation of PC1 is inextricably linked 

to those chapters, that decision is also tainted by the same illegality.  

[76] Of more relevance to this paper, his Honour held that the Recovery Strategy 

or Plan process should have been used.  The reason expressed by the Judge is that 

this process employs safeguards including:  

(a) Consultation with local authorities and others listed in s 11(4);  

(b) Public notification inviting members of the public to make written 

comments (s 13);  

(c) One or more public hearings (s 12(1));  

(d) Review by the Panel, with the Minister being required to have regard 

to its recommendations (ss 73(2) and 74(1)(e);  

(e) Approval by way of order in Council (s 11(2)).  

[77] All of this illustrates (without the Judge saying so), the Court’s preference for 

processes that provide an opportunity for public participation, consistent with 

international convention and the general approach taken to such matters in this 

country.  

[78] An added reason for striking down the decision is recorded as being:
85

  

... the Minister revoked PC1 and thereby permanently deprived the 

applicants of the ability to have their appeals determined by the Environment 

Court ...  .  
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[79] The Judge goes on to observe:
86

  

For present purposes it does not matter whether the right of access to the 

Courts is best described as a common law right or a constitutional right. 

Either way, it is deeply embedded in the law of this country. ... 

[80] His Honour then observed:
87

 

First, in its supervisory role the High Court must diligently protect 

fundamental rights including the right of access to the Courts, especially 

where, as here, that right has been specifically conferred by Parliament 

(under the RMA). ...  

[81] And:
88

  

... any distinction between depriving parties of access to the Courts and 

removing underlying rights is entirely academic in this case. This is because 

it is impossible to split the revocation of PC1 from its consequence, namely, 

depriving the applicants of access to the Environment Court so that they 

could complete the litigation that was already in progress.  

[82] Perhaps, the comment that most illustrates the theme of this paper was made 

by the Judge as follows:
89

  

I am satisfied that the revocation deprived the applicants of a private right. 

In a very real sense RMA processes are capable of, and do, determine the 

private rights of individuals arising from their occupation, ownership, or 

other interest in land, water or air. In this case it is beyond argument that the 

applicants’ private use of land was in issue. Revocation of PC1 terminated 

their ability to have that issue determined by the Environment Court and, if 

necessary, to pursue further appeals.  

(Emphasis added) 

Conclusion 

[83] Returning then to my thesis, in my view executive decision-making affecting 

the environment inevitably engages underlying environmental rights.  This includes 

a right of access to the Court of competent jurisdiction.  Chisholm J in Independent 

Fisheries spoke of a private right.  For my part these rights are properly categorised 

as environmental rights at public law.  They are not actionable per se, but are 
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engaged when public law powers derogate from them in an appreciable way.  They 

are an aspect of the rule of law.  Independent Fisheries indicates that in assessing the 

legality of decisions affecting environmental rights, the decision that best accords 

with respect for them while remaining true to the statutory purpose is to be preferred.  

In addition to the right to access justice emphasised in that case, it could be said that 

the CERA decision impacted directly on a right to a quality environment (including 

the capacity to enable people to provide for their wellbeing), a right to intra and inter 

generational equity (by prohibiting development in certain areas for 30 years), and 

property rights.  I should be clear that I am not expressing a view on the correctness 

of the CERA decision.  Rather, I wish to emphasise that the task of environmental 

professionals on all sides of the debate is to secure outcomes that are cognisant of 

those rights even if the powers affecting them are broad and apparently unfettered. 


