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King Salmon reigns … for 
now
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The Supreme Court’s 2014 decision in 
Environmental Defence Society Inc v The 
New Zealand King Salmon Co Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593 (King Salmon) 
provided an unequivocal statement as to 
how pt 2 of the Resource Management 
Act 1991 (RMA) is to be referred to (or rather, 
not referred to) by decision-makers in plan 
change applications. How the King Salmon 
decision might impact on other applications, 
including applications for resource consent, 
has been a matter of much discussion since 
then. It was understood that applications for 
resource consent necessitated a different 
decision-making process and balancing 
exercise than plan changes. Would the 
courts consider that the need to specifically 
reference pt 2 matters remained important 
after King Salmon, or would the hierarchy of 
planning instruments give enough assurance 
that pt 2 was being given effect to?

In late January the High Court provided some further 
clarity on this matter when it released the judgment of 
RJ Davidson Family Trust v Marlborough District Council 
[2017] NZHC 52 (Davidson). The High Court tested how 
the “King Salmon approach” should be applied in a 
resource consent context, in particular to what extent pt 2 
of the RMA should be considered by decision-makers in 
determining applications for resource consent.

KING SALMON AND THE HIERARCHY OF 
PLANNING INSTRUMENTS

Prior to the King Salmon decision, the “overall judgment” 
approach was widely used in the context of changes to 
lower-order policy statements and plans. Decision-makers 
closely considered how an application (whether it was for 
a plan change or a resource consent) gave effect to pt 2 of 
the RMA, particularly when assessing how to give effect to 
planning instruments. This approach required specifically 
assessing an application against the different values 
expressed in s 5 of the RMA, then assessing the application 
against ss 6–8 of the RMA.

King Salmon refined the role that pt 2 of the RMA plays 
in the decision-making process for changes to regional- 
and district-level policies and plans. The Supreme Court 
found that policy-makers are acting “in accordance with” 
pt 2 when preparing and changing higher-order planning 
documents (in that instance, the New Zealand Coastal 
Policy Statement (NZCPS)) and thus there is no need to 
refer back to pt 2 when determining a plan change in a 
lower-order document (at [85]). The Court said:

“… we think it implausible that Parliament intended 
that the ultimate determinant of an application 
such as the present would be Part 2 and not the 
NZCPS. The more plausible view is that Parliament 
considered that Part 2 would be implemented if 
effect was given to the NZCPS.” (at [86(a)])

And further:

“National policy statements such as the NZCPS 
allow Ministers a measure of control over decisions 
by regional and district councils. Accordingly, 
it is difficult to see why the RMA would require 
regional councils, as a matter of course, to go 
beyond the NZCPS, and back to Part 2, when 
formulating or changing a regional coastal plan 
which must give effect to the NZCPS. The danger 
of such an approach is that Part 2 may be seen 
as ‘trumping’ the NZCPS rather than the NZCPS 
being the mechanism by which Part 2 is given 
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Continued

effect in relation to the coastal environment.”  
(at [86(b)])

The Supreme Court was careful to outline three caveats 
where decision-makers may need to refer back to pt 2, 
these being: invalidity; incomplete coverage; or uncertainty 
of meaning (at [88]).

APPLICATION OF KING SALMON IN RESOURCE 
CONSENT CONTEXT

However, since King Salmon there has been some 
inconsistency in how the reliance on the hierarchy of 
planning documents to give effect to pt 2 of the RMA has 
been applied in a resource consent context.

The Environment Court in KPF Investments Ltd v 
Marlborough District Council [2014] NZEnvC 152, (2014) 
18 ELRNZ 367 (KPF Investments) distinguished King 
Salmon based on the difference in context between 
plan changes and resource consent applications, stating 
that “the evaluation under s 104 RMA is … wider than 
the plan change test” (at [198]). The Environment Court 
reasoned that resource consent applications are likely 
to have a number of different aspects to them, and that 
some of those aspects may be given more weight under 
pt 2 than others. By way of example, consideration of 
historic heritage or the coastal environment may present 
circumstances in which “s 104 obliges us to return to pt 2 
of the RMA, to resolve the case” (at [195]).

Later in 2014, the Environment Court in Saddle View 
Estate Ltd v Dunedin City Council [2014] NZEnvC 243, 
[2015] NZRMA 1 considered the reasoning in KPF 
Investments and found that in KPF Investments the 
Environment Court had only examined narrow parts of the 
King Salmon decision, and had failed to take into account 
the passage in King Salmon where the Supreme Court 
held:

“[151] Section 5 was not intended to be an 
operative provision … ; rather, it sets out the RMA’s 
overall objective. … Parliament has provided for a 
hierarchy of planning documents the purpose of 
which is to flesh out the principles in s 5 and the 
remainder of Part 2 in a manner that is increasingly 
detailed both as to content and location.”

Saddle View concluded by adopting the King Salmon 
approach, and determining that there was “insufficient 

conflict in the evidence between s 104(1)(a)–(c) 
considerations to justify opening up pt 2 factors” (at [106]).

APPLICATION OF KING SALMON IN DAVIDSON

Davidson: Environment Court decision

The use of pt 2 of the RMA was further tested in RJ Davidson 
Family Trust v Marlborough District Council [2016] NZEnvC 
81. The RJ Davidson Family Trust applied for a resource 
consent to establish a mussel farm in Pelorus Sound, an 
application which was declined by the Marlborough District 
Council. Similarly to King Salmon, the application required 
an assessment of the NZCPS and relevant regional and 
district planning provisions.

The Environment Court reviewed the litigation history 
on the interpretation of the phrase “subject to Part 2” in 
s 104(1) since the King Salmon decision, including a review 
of the High Court decision in the Basin Bridge Project 
case, New Zealand Transport Agency v Architectural 
Centre Inc [2015] NZHC 1991, (2015) 19 ELRNZ 163 (Basin 
Bridge), where similar wording in relation to designations 
(in s 171(1)) was discussed. As a result of this review, 
the Court acknowledged that the reasoning applied in 
KPF Investments was likely erroneous.

Central to the Environment Court’s decision in Davidson 
was the function of s 5, and in particular the statement 
of Arnold J in King Salmon which described s 5 as ”a 
guiding principle which is intended to be applied by 
those performing functions under the RMA rather than a 
specifically worded purpose intended more as an aid to 
interpretation” (at [28]).

The Environment Court concluded at [262] that the correct 
interpretation of s 104(1)(b) in the context of s 104 as a 
whole is to ask: Does the proposed activity achieve the 
purpose of the RMA as outlined in the objectives and 
policies of the district/regional plan? In making such an 
assessment, decision-makers should ask:

(a)  Were the relevant plans created before or after the 
superior central and regional policy statements?

(b)  Is there is any illegality, uncertainty or incompleteness 
in the relevant plan?

Only if either (a) or (b) exists should the decision-maker 
then assess the activity against pt 2 of the RMA.
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Davidson: High Court decision

The Environment Court decision was appealed to the High 
Court on the grounds that the Environment Court had 
erred in failing to apply pt 2 of the RMA when considering 
the application under s 104. The appellant family trust 
argued that the Environment Court should have applied 
the plain statutory language of s 104(1), which requires the 
decision-maker to have regard to the relevant matters in 
s 104, “subject to Part 2”. The appellant further argued 
that King Salmon is limited in its applicability to the context 
of plan changes, as the Supreme Court did not consider 
the meaning of the words “subject to Part 2” but rather 
considered how a decision-maker must ‘give effect’ to a 
planning instrument (s 67(3)).

The substance of Cull J’s decision on the application of King 
Salmon in the context of resource consent applications is 
outlined in Davidson at [76]–[78]. There are three main 
aspects to her reasoning:

• The reasoning in King Salmon applies to s 104(1) because 
the relevant provisions of the planning documents have 
already given substance to the principles of pt 2 (at [76]). 
The Environment Court was “not required to consider 
Part 2 of the RMA beyond its expression in the planning 
documents, as the Court correctly applied the Supreme 
Court’s decision in King Salmon in s 104 of the RMA” 
(at [93(b)]).

• In situations where there is invalidity, incomplete 
coverage or uncertainty of meaning within the planning 
documents, decision-makers should resort to pt 2  
(at [76]).

• Moreover, Cull J focused on the inherent inconsistency 
with the overall scheme of the RMA that would occur if 
regional or district plans could essentially be rendered 
ineffective by recourse to pt 2 when determining 
resource consent applications (at [77]).

The comments in relation to consistency with the scheme 
of the RMA are interesting when considered in light of 
the High Court judgment in Basin Bridge with respect to 
designations. In a similar manner to s 104, s 171 provides 
a list of matters that a decision-maker must have regard 
to, with the list then made “subject to Part 2”. The High 
Court in Basin Bridge determined that the context of s 
171 demanded a different approach to that taken by the 
Supreme Court in King Salmon. Unlike a plan change 

made under s 67, the outcome of s 171 (and s 104) is not 
determined solely by a planning document. Therefore the 
High Court agreed with the Board of Inquiry’s reasoning that 
s 171 has a “specific statutory direction to appropriately 
consider and apply that part of the Act in making our 
determination” (at [118]).

Interestingly in Davidson, unlike Basin Bridge, the High 
Court did not explicitly address the difference in wording 
between the RMA provisions relating to plan changes and 
resource consent applications. As it currently stands then, 
there will be some inconsistency in how pt 2 is applied. 
Decisions made on plan changes and resource consents 
will require the approach outlined in King Salmon; however, 
designations (and possibly heritage orders) appear to have 
reserved the right to refer back to pt 2 and rely on the 
overall broad judgement.

At the time of drafting this article, an appeal of the 
Davidson decision had been filed in the Court of Appeal 
and looks likely to be set down for mid to late 2017. The 
appeal means that the longevity of the application of King 
Salmon to resource consent applications has been called 
into question. However, in the interim the High Court 
decision provides much greater certainty in an area that 
has been the subject of much speculation.

IMPLICATIONS OF DAVIDSON

There are likely to be three main implications of Davidson 
for resource management practitioners to consider:

• heightened importance on objective and policies;

• potential inadequacies of existing planning documents; 
and

• the extent of the King Salmon caveats.

Objectives and policies

Objectives and policies within plans and policy statements 
at district, regional and central government levels now 
assume greater importance, and both King Salmon and 
Davidson illustrate how important it will be for the public 
to participate in plan development processes. In our 
experience of both the fast-tracked Auckland Unitary Plan 
and Christchurch Replacement District Plan processes, 
when plan-making processes are truncated, concessions 
(consciously or otherwise) are made in order to meet the 
short time frames. Such concessions are sometimes made 
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in the expectation that consistency with pt 2 of the RMA will 
be able to be revisited through a resource consent process. 
That opportunity has now been removed. As such, it is likely 
that for future reviews of resource management policies 
and plans, both submitters and local authorities will need 
to be significantly more attentive to their position during 
the review process. This will inevitably result in increased 
time and cost for all involved at that juncture, although 
arguably with consequential cost and time savings at the 
resource consent stages.

It is also likely that greater reliance will be placed on the 
provisions of policy statements and plans setting out 
assessment criteria and environmental outcomes for zones 
in order to interpret the objectives and policies of those 
documents. In practice, further scrutiny will also be needed 
in the drafting and review of these provisions.

Potential inadequacies of existing planning 
documents

The majority of planning instruments pre-date the decisions 
in King Salmon and Davidson. In light of those decisions, 
the wording of planning instruments now carries a level 
of significance that was not contemplated when the plans 
were promulgated. An example of this is the term “avoid”, 
which is used frequently in many policy statements 
and plans. One of the outcomes of King Salmon is the 
clarification that “avoid” means “not allow” or “prevent 
the occurrence of” (at [96]).

When this term was incorporated into a number of regional 
policy statements, many submitters may have thought that 
there would be room for interpretation of the term by 
reference to pt 2 of the RMA in a consenting process. That 
door is now firmly closed.

The extent of the King Salmon caveats

The decision in Davidson makes it clear that the three 
caveats outlined in King Salmon at [88], where reference 
to pt 2 of the RMA may still occur, also apply to resource 
consent applications. Part 2 can be considered if there is 
any illegality, uncertainty or incompleteness in the relevant 
planning instruments. These caveats are wide and are likely 
to prove easily adaptable to many applications for resource 
consent.

It seems inevitable that there will be debate with regard to 
the extent that lower-level planning instruments adequately 

address a proposed activity, or are “incomplete” or 
outdated in their application to an activity. It is inherent 
that there will always be tension in the objectives and 
policies in plans, such as the pull between intensification 
and protection. Whether parties and decision-makers will 
continue to turn to pt 2 in these instances, on the basis 
that there is an uncertainty within the relevant planning 
provisions, remains to be seen.

Just days after the Davidson decision was released, the 
Environment Court sidestepped the decision, stating in 
Envirofume Ltd v Bay of Plenty Regional Council [2017] 
NZEnvC 12 at [143] that “Part 2 is still relevant ... as an 
overview or check that the purpose of the Act and that 
Part 2 issues are properly covered and clear”.. Old habits 
die hard, and we expect to see decision-makers relying 
more and more on the “King Salmon caveats” to get their 
pt 2 fix. Given this, there must still be some uncertainty as 
to whether there really will be any substantive change in 
practice.


