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Introduction 
 
Sections 32, 32AA and 32A of the Resource Management Act 1991 (RMA) set out a 
framework for evaluation reports for national environmental standards, national and 
regional policy statements and regional and district plans (or changes or variations to those 
documents), prior to notification and prior to the decision being notified. Section 32 (s 32) 
has been the subject of a number of amendments since the inception of the RMA. The 
most recent amendments, by the Resource Management Amendment Act 2013, materially 
change the requirements for, and implications of, s 32 evaluations. The amendments took 
effect on 4 September 2013, for the purposes of the preparation of the first Auckland 
combined plan under Part 4 of the Local Government (Auckland Transitional Provisions) 
Act 2010 (LGATPA), and apply to other policy statements or plans other than those for 
which the last day for making further submissions was before 3 December 2013.1 

 
 
What do you need to know about the new s 32?  
 
Most of the changes that have been made are intended to assist decision makers by 
ensuring more robust information is available regarding the efficiency and effectiveness of 
proposed provisions. 
 
In essence the new s 32: 

• Is more directive in setting out the mandatory content of reports;  
• Introduces different terminology: "evaluation reports", "provisions" and "proposal"; 
• Introduces new requirements: to look at the objectives as a whole, to identify other 

reasonably practicable options and to quantify benefits and costs if practicable;  
• Gives more guidance about the identification and assessment of benefits and costs;  
• Directs the weight to be given to it, and when;  
• Clarifies when a further evaluation is required, what it should address and how it 

should be taken into account; and 
• Is likely to result in more detailed reports.  

 
These points are explained below.  
 
1. It is more directive 
 
Section 32 now sets out the mandatory content of reports prepared under the section in 
more detail.  Previously s 32(5) simply required that the report summarise the evaluation.  
Now the evaluation must address all the matters set out in s32(1). 
 

                                                                                                                                                     
1  RMA, Clause 2, Schedule 12. 
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While it applies to the same suite of instruments2, s 32 no longer lists those instruments. 
Instead you must refer to the process provisions in the RMA that are relevant to each 
instrument.3  
 
2. It uses some different terminology 

 
What have been informally known as "section 32 reports" by practitioners have now been 
given a name by the revised s 32: evaluation reports.  
 
A second piece of terminology now used in s 32 is "provisions". Section 32 now requires 
consideration of the extent to which the "provisions" (rather than the pre-amendment 
"policies, rules or other methods") are the most appropriate way to achieve the objectives. 
"Provisions" are defined by s 32(6) as: 
 

(a) for a proposed plan or change, the policies, rules or other methods that implement, or 
give effect to, the objectives of the proposed plan or change: 

(b) for all other proposals, the policies or provisions of the proposal that implement, or give 
effect to, the objectives of the proposal.  
 

Section 32(6) also defines "objectives" and "proposal" in terms specific to sections 32 – 
32A.  "Objectives" are now defined in s 32(6) as meaning:  
 

(a) for a proposal that contains or states objectives, those objectives:  
(b) for all other proposals, the purpose of the proposal.  
 

And "proposal" means "a proposed standard, statement, regulation, plan or change for 
which an evaluation report must be prepared under the Act". 

 
3. It introduces new requirements 

 
To look at the objectives as a whole 
 
The first altered requirement is a more holistic direction to examine the extent to which the 
objectives are the most appropriate way to achieve the purpose of the RMA.  
 
There is no longer a requirement that each objective be looked at individually, however this 
may not be a materially significant change as many decision makers would have taken both 
a holistic as well as individual approach previously.  As Gendall J noted in the Rational 
Transport Society Inc v NZTA [2012] NZRMA 2984 at [46], under s 32(3)(b) (the previous 
version) decision makers were not prevented from looking at the combined objectives in 
addition to, at that time, looking at them individually: 
 

It is required to examine each, and every, objective in its process of evaluation – that 
may, depending on the circumstances result in more than one objective having 
different, and overlapping, ways of achieving sustainable management of natural and 
physical resources (the purpose of the Act).  But the objectives cannot be looked at in 
isolation, because "the extent" of each may depend upon interrelationships. 

 

                                                                                                                                                     
2  Being plans, policy statements, variations and changes of the same, national policy statement, the NZ coastal 

policy statement, regulations and national environmental standards.  
3  For national environmental standards s 44(2)(ba) RMA, for national policy statements s 46(c), for coastal  policy 

statements s 57(1), for regional policy statements s 61(1)(d), for regional plans s 66(1)(e), for district plans 
s74(1)(e) and for regulations s 360B(2) RMA. See also clauses 5, 10, 22 and 29 of Schedule 1 RMA.  

4  Rational Transport related to NZTA's proposal to construct a State Highway through Transmission Gully north of 
Wellington.  NZTA applied for resource consents and changes to the Regional Freshwater Plan for the Wellington 
Region as part of the proposal.  The Board of Inquiry and then High Court considered s 32 in the context of the 
proposed changes to the Freshwater Plan. 
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When assessing "the provisions" and their appropriateness for achieving the objectives, the 
assessment is also holistic.  This holistic, rather than provision by provision, approach has 
not changed from the previous form of s 32(b). 
 
To identify other reasonably practicable options  
 
Section 32(1)(b)(i) introduces a new requirement: when examining whether the provisions 
are the most appropriate way to achieve the objectives, an evaluation report must identify 
reasonably practicable options for achieving those objectives. This is significant. There was 
no explicit requirement pre-amendment for alternative options, provisions or sites to be 
identified or considered in the examination. The case law surrounding the issue of 
alternative sites is discussed in greater detail later in this paper.  
 
This amendment will not resolve all uncertainty regarding the relevance of alternatives in 
s 32 reports. All that is required is that the other reasonably practicable options are 
identified. There is no corresponding explicit requirement that the efficiency and 
effectiveness of those other options be examined and compared. Section 32(1)(b)(ii) only 
requires that the efficiency and effectiveness of "the provisions" be assessed. "Provisions" 
do not include alternative options. This means that the extent of any comparative analysis 
between "the provisions" and the other "reasonably practicable options" is still at the 
discretion of the decision maker. The Ministry for the Environment (MfE) has published 
interim guidance to s 32 which states that "There is no statutory requirement to fully assess 
the benefits and costs of all practicable options for provisions".5 The guidance goes on to 
state that: 
 

Good practice, however, requires that evaluation is undertaken for a sufficient selection 
of options that cover the possible domain of alternatives. These will include the 
preferred or favoured option or options. They should also include distinctive alternatives 
(where they exist) to ensure that meaningful comparisons are made. 
 
An approach that explores the extremes (including the option of ‘no change’) is likely to 
reveal more insights and reach more convincing conclusions than one which simply 
examines a variation on a theme.  It should also increase the transparency of analysis.  
It may be achieved through a preliminary pro forma assessment to eliminate the non-
starters but subsequently require distinctly different options to be assessed in some 
detail.  

 
Therefore, comparing alternatives may result in better planning, and a stronger evidential 
case in support of a proposal, but it is not a legal requirement. 

 
To quantify benefits and costs if practicable 
 
The extent to which benefits and costs can be quantified in the RMA sphere has always 
been controversial. The introduction of a requirement in s 32 to quantify benefits and costs, 
where practicable, is therefore significant even if it is not a mandatory requirement. This is 
explained further below.  

 

                                                                                                                                                     
5  Ministry for the Environment, 2013, A guide to s 32 of the RMA 1991; Incorporating changes as a result of the 

Resource Management Amendment Act 2013, Interim Guidance, Wellington, p33.  
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4. It gives more guidance about the identification and assessment of benefits and 
costs 
 

Arguably the most significant and material change is an expansion and detailed elucidation 
of the reference to "benefits and costs", in the context of assessing efficiency and 
effectiveness. In its pre-2013 amendment version, s 32(4) required that the evaluation "take 
into account…benefits and costs of policies, rules or other methods". Post 2013 s 32(2) 
requires, in much more detail, the following:  
 

An assessment under subsection (1)(b)(ii) must— 
 
(a) identify and assess the benefits and costs of the environmental, economic, social and 

cultural effects that are anticipated from the implementation of the provisions, including 
the opportunities for— 
(i) economic growth that are anticipated to be provided or reduced; and 
(ii) employment that are anticipated to be provided or reduced; and 

 
(b) if practicable, quantity the benefits and costs referred to in paragraph (a).  

 
The task of complying with these requirements is not insignificant. A systematic approach 
will need to be taken in preparing s 32 reports to ensure that they are compliant and 
address environmental, economic, social and cultural effects, including opportunities for 
economic growth and employment.  
 
MfE's interim guidance provides some assistance in respect of the new requirement to 
quantify costs and benefits:  
 

Simply, the requirement to quantify means that the effects of the proposal should be nailed-
down as far as possible. In other words, instead of vague best-guess information, research 
should confirm the scale and significance of the proposal using numeric data.6  
 

MfE goes on to clarify that following quantification, local authorities may seek to monetise 
the benefits and costs in order to analyse the provisions using an economic evaluation 
method.7 While not mandatory, MfE considers that monetisation has the following benefits:  
 

• illustrating trade-offs among effects; 
• facilitating a comparison of benefits and costs using a common unit of 

measurement; 
• making resource management decisions more transparent; 
• reducing the level of subjectivity in decision-making; and 
• allowing economic evaluation tools to inform policy decisions.  

 
The Regulatory Impact Statement prepared for the 2013 amendments notes that a 
quantitative economic evaluation of benefits and costs may be particularly important where 
an issue may have significant economic impact on communities (whether positive or 
negative).8  
 
While s 32 has been amended to encourage quantification of a benefits and costs 
assessment, it is still discretionary, and will not be appropriate in every situation.  
Quantifying benefits and costs for matters such as effects on biodiversity, ecosystem 
services, landscape or recreational values for example will be more difficult, particularly 
given the current state of contention around the methodologies, inputs and models for 
monetising such natural values and ecosystem services.   
 

                                                                                                                                                     
6  MfE, above n 5, at p50.  
7  At p51.  
8  Resource Management Reform Bill (93-2) (Regulatory Impact Statement) at p25.  
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5. There is more direction as to the weight to be given to it  
 

In terms of weight, each decision maker is now required to "have particular regard" to the 
s 32 evaluation prior to notification.9 The pre-notification requirement for each instrument is 
subtly different, but in a material sense generally the same, as the process of having 
particular regard must be undertaken prior to notification.  For national environmental 
standards (NES) the requirement arises at the point when the Minister initially recommends 
the making of a standard.10  For national policy statements (NPS) the evaluation must be 
given particular regard when deciding whether to notify the statement.11 Councils are 
required to prepare and change their instruments in accordance with their obligation to 
have particular regard to the s 32 evaluation12, and also have particular regard to the 
evaluation when deciding whether to "proceed" with the proposed regional policy statement 
(RPS) or plan prior to notification.13  When deciding whether to adopt or reject a private plan 
change a Council must have particular regard to the s 32 evaluation prepared by the 
applicant.14 The Minister of Aquaculture when making recommendations on regulations 
amending regional plans in respect of aquaculture activities must have particular regard to 
the evaluation report when deciding whether to recommend the regulations.15 
 
Where a further evaluation is required, decision makers are also required to have particular 
regard to the further evaluation. This includes decision makers on plans and policy 
statements, where matters raised in submissions result in changes to provisions.16  For 
NPS while a Board of Inquiry (if convened) is not required to have any regard to any further 
evaluation, the Minister is required to have particular regard to a further evaluation if one 
was required.17  For NES and Regulations there is the same requirement to undertake a 
further evaluation in s 32AA, but no corresponding requirement for the final decision maker 
to have any regard to that s 32 evaluation.  The decision making record must simply show 
in sufficient detail that the further evaluation was undertaken.18 
  
Previously the RMA was silent as to the weight to be given to the findings in a s 32 
evaluation, both at the point of public notification, and during the final decision making 
process.  The evaluations and further evaluations were a process requirement as much as 
anything, the results of which provided additional evidence and considerations to be 
considered in the overall broad judgement under Part 2.  The decision maker was required 
to state the reasons for its decision and, as its consideration and conclusions on the 
matters mentioned in s 32 would form part of the reasoning process leading to its decision, 
the statement of its reasons was expected to incorporate those considerations and 
conclusions.19    
  
The new requirement to "have particular regard" to the evaluation prior to public notification 
and then at the decision stage introduces new duties for decision makers.  Decision makers 
must now carefully weigh and consider the s 32 evaluation.  This requires active inquiry into 
the matters covered in the evaluation and further evaluation.  Case law developed under s 
7 which imposes the same requirement may be helpful to clarify the weight to be given to 
the further evaluation compared to other relevant factors, in relation to the final decision, 
such as the requirements to give effect to a superior NPS or RPS.  However the 
requirement to have particular regard to the evaluation at the point of preparation of an 

                                                                                                                                                     
9  For national environmental standards s 44(2)(ba), for national policy statements s 46(c), for coastal  policy 

statements s 57(1), for regional policy statements s 61(1)(d), for regional plans s 66(1)(e), for district plans 
s 74(1)(e) and for regulations s 360B(2) RMA. See also clauses 5, 10, 22 and 29 of Schedule 1.  

10  RMA s 44(2)(ba). 
11  RMA s 46(c). 
12  RMA ss 61(1)(d), 66(1)(e) and 74(1)(e). 
13  RMA clause 5(1)(a), Schedule 1. 
14  RMA clause 25, Schedule 1. 
15  RMA s 360B(2). 
16  RMA clauses 10 and 29, Schedule 1. 
17  RMA s 52(1)(c). 
18  RMA s 32AA(d)(ii). 
19  Foodstuffs (Otago Southland) Properties Ltd v Dunedin CC (1993) 2 NZRMA 497 at 517. 
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instrument, or at the point of deciding whether to notify or recommend it, adds a new 
element to the decision making process not previously seen under the Act.   
 
The requirement to "have particular regard" must also be considered in the context of other 
relevant matters, such as the requirements to: 

• Give effect to superior instruments such as NPS and RPS; 
• Recognise and provide for s 6 matters; 
• Have particular regard to s 7 matters; 
• Not be inconsistent with other instruments such as Water Conservation Orders or 

particular plans; and 
• Take into account other instruments such as statutory management plans. 

 
6. It clarifies the position for further evaluations 

 
The new s 32AA and amendments to clauses 10 and 29 of the First Schedule clarify when 
a further evaluation is required, what it should address and how it should be taken into 
account.  
 
A further evaluation is required when making a decision on a "proposal". This 
encompasses national, regional and coastal policy statements and all plans for which a 
s 32 evaluation is required.  It is only required for changes made since the original 
evaluation report was completed.20  When a further evaluation is prepared the same 
processes as the initial evaluation (as set out in s 32(1) to (4)) should be applied, including 
assessing any new objectives, policies, rules and other methods. MfE confirm in their 
interim guidance that the purpose is to ensure that any changes made to the proposal since 
the initial evaluation and consideration of submissions and further submissions are subject 
to the same analysis and evaluation.21  
 
Particular regard must be had to the further evaluation when making the final decision.22  It 
may either be published as an additional report at the time a final decision is approved or 
publicly notified, or be referred to in the decision making report in sufficient detail to 
demonstrate that the further evaluation was undertaken.23 
  
7. It is likely to result in more detailed reports – scale and significance 
 
Given the level of direction that is now contained in s 32, particularly in relation to the 
benefits and costs assessment that must be carried out, it seems inevitable that an 
evaluation report prepared under the new s 32 will be more detailed.  The task is 
necessarily more complex. Practitioners will need to make sure that the new requirements 
are met and given full consideration, acknowledging that the extent of the task depends 
entirely on the scale and significance of the environmental, economic, social and cultural 
effects anticipated from the plan change.   
 
The level of detail required in an evaluation report is dictated by the scale and significance 
of the likely effects of a proposal.24  When embarking on preparing a new plan change or 
other instrument, it would therefore be advisable to get a handle on the potential scale of 
effects as soon in the preparation process as practicable, in order that information is 
available to ultimately satisfy s 32(1)(c), which provides that an evaluation report must:  
 

(c) contain a level of detail that corresponds to the scale and significance of the 
environmental, economic, social, and cultural effects that are anticipated from the 
implementation of the proposal. 

                                                                                                                                                     
20  RMA s 32(6). 
21  MfE, above n 5, 63.  
22  RMA cl 10(4)(aaa) and cl 29(4) Schedule 1.  
23  RMA s 32AA(1)(d). 
24  RMA s 32(1)(c). 
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What has not changed?  
 
The overall s 32 process is not fundamentally different. Preparation of a s 32 report (now 
"evaluation report") is still required. Section 32 still specifies the steps in the plan-making 
process where you need to undertake analysis.   
 
1. One provision that has not changed is the requirement that when having regard to the 

efficiency and effectiveness of the policies, rules or other methods ("provisions" post 
2013 amendment), the risk of acting or not acting if there is uncertain or insufficient 
information about the subject is taken into account.  
 

2. The second provision that is largely unchanged relates to when a proposed rule 
imposes a greater prohibition or restriction than a national environmental standard. The 
pre and post-2013 versions both require that the evaluation of such a rule "must 
examine whether the prohibition or restriction is justified in the circumstances" of each 
region or district in which it would have effect.  
 

3. Thirdly, challenges to evaluation reports have to be through the submission process. 
The effect of a failure to carry out an evaluation pursuant to s 32A, while redrafted, is 
materially the same pre and post-2013 amendment. A challenge to objectives, policies, 
rules and methods on the basis that s 32 has not been complied with has to be raised 
in a submission. The raising of such a challenge does not prevent the decision maker 
from having regard to the matters raised in s 32.25  

 
 
So what does the Long Bay approach look like now?  
 
In Long Bay-Okura Great Park Society v North Shore City Council26 the Environment Court 
set out a comprehensive summary of the mandatory requirements and different statutory 
tests for district plans or plan changes. This was a reworking and expansion of the earlier 
Eldamos test.27  
 
Given the amendments to s 32 and to s 7428, there is now an obligation to have particular 
regard to an evaluation report.  The relevant part of the Long Bay approach (i.e. B and C, 
the matters relevant to s 32) can itself be reworked for district plans29 as follows:  
 

… 
B  Objectives  
 

8. Each proposed The objectives in a district plan (change) is are to be 
evaluated by the extent to which it is they are the most appropriate way to 
achieve the purpose of the RMA.30 

 
C.  Policies and methods (including rules) Provisions31 
 

                                                                                                                                                     
25  RMA s 32A(2). 
26  Long Bay-Okura Great Park Society v North Shore City Council A078/08, 16 July 2008, at [34]. This case related to 

the district plan provisions controlling urban development behind Long Bay and Grannie's Bay within the North 
Shore City. 

27  Eldamos Investments Ltd v Gisborne District Council W047/05, 22 May 2005. 
28  For District Plans. 
29  Regional Policy Statements and Regional Plans will require a similar approach. 
30  RMA s 32(1)(a). 
31  Defined in s 32(6), for a proposed plan or change as the policies, rules or other methods that implement, or give 

effect to, the objectives of the proposed plan or change.  
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9. The policies are to implement the objectives, and the rules (if any) are to 
implement the policies.32 
 

10. The Each proposed policy or method (including each rule) provisions is are 
to be examined, having regard to its efficiency and effectiveness, as to 
whether it is they are the most appropriate method for achieving the 
objectives of the district plan taking into account, by:  
a. identifying other reasonably practicable options for achieving the 

objectives; and33 
b. assessing the efficiency and effectiveness of the provisions in 

achieving the objectives, including34  
1. identifying and assessing the benefits and costs of the 

proposed policies and methods (including rules) environmental, 
economic, social and cultural effects that are anticipated from 
the implementation of the provisions, including opportunities for 
economic growth and employment that are anticipated to be 
provided or reduced;35 and 

2. quantifying these benefits and costs where practicable;36 and 
3. assessing the risk of acting or not acting if there is uncertain or 

insufficient information about the subject matter of the policies, 
rules, or other methods provisions.37 
 

10A.When preparing its plan (change) the territorial authority must have 
particular regard to the section 32 evaluation.38 When deciding whether to 
proceed and publicly notify the plan (change) the territorial authority must 
have particular regard to the section 32 evaluation.39 

 
 
 

Issues likely to arise in the future  
 
What is the scope of a s 32 analysis now and how are you going to deliver your 
evaluation? 
 
1. Appropriateness 
 
The method for examining the 'appropriateness' of the particular provisions in relation to 
achieving objectives has been considered previously and remains of assistance.  
 
Gendall J noted in Rational Transport v NZTA40 that the 'most appropriate way' as set out in 
s 32(3) requires a value judgement as to what on balance, is the most appropriate, with 
appropriate meaning "suitable" not "superior". While these comments were in respect of the 
appropriateness of policies, rules or other methods in achieving the objectives under 
s 32(3)(b) of the pre-2013 RMA, rather than appropriateness of the objectives in achieving 
the purpose of the RMA under s 32(3)(a), the principles of suitability, not superiority, are 
equally applicable:41 
 

[45]  I do not accept the submission by the appellant's counsel that the policy "most 
appropriate" must be the superior method in terms of stream protection. Section 32 

                                                                                                                                                     
32  RMA s 75(2). 
33  RMA s 32(1)(b)(i). 
34  RMA s 32(1)(b)(ii). 
35  RMA s 32(2)(a). 
36  RMA s 32(2)(b). 
37  RMA s 32(2)(c). 
38  RMA s 74(1)(e). 
39  RMA, cl 5, Schedule 1. 
40  Rational Transport Society Inc v New Zealand Transport Agency [2012] NZRMA 298. 
41  At [45]. 
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requires a value judgement as to what on balance, is the most appropriate, when 
measured against the relevant objectives. "Appropriate" means suitable, and there is 
no need to place any gloss upon that word by incorporating that it be superior.  

 
The question is whether this finding is good law following the King Salmon42 decision.  

 
2. Analysis of benefits and costs 

 
The difficult and vexed issue of how to do a meaningful and defendable assessment of 
benefits and costs when some effects can be quantified or monetised, and some cannot, is 
still not addressed. Given that the new s 32 qualifies the obligation to quantify benefits and 
costs to when it is "practicable" to do so, the cases that predate the 2013 amendments are 
still likely to be of some assistance. 
 
In Meridian Energy Ltd v Central Otago DC43 the High Court considered the requirements of 
the pre-amendment s 32, noting that it did not carry any mandatory requirement for all the 
benefits and costs to be quantified in economic terms, and no such requirement can be 
reasonably inferred:  
 

[107]  The issue whether s 32 requires a strict economic theory of efficiency or a more 
holistic approach was raised before Woodhouse J in Contact Energy Ltd v Waikato 
Regional Council. He declined to interfere with the Environment Court's conclusion 
that while economic evidence can be useful, a s 32 analysis requires a wider 
exercise of judgement. This reflects that it is simply not possible to express some 
benefits or costs in dollar or economic terms. For example, the loss of an ecosystem 
such as a wetland hosting a large bird population which is going to be overwhelmed 
by land reclamation may not be capable of expression in dollar terms.  

 
[108]		 Likewise	it	would	be	difficult,	if	not	impossible,	to	express	some	of	the	criteria	within	Part	2	

of	the	Act	(ss	5–8)	in	terms	of	quantitative	values.	We	take	by	way	of	example	the	following	
paragraphs	in	s	7:	

	
(c)	the	maintenance	and	enhancement	of	amenity	values:	
(d)	intrinsic	values	of	ecosystems:	
...	
(f)	maintenance	and	enhancement	of	the	quality	of	the	environment	...	
	
If	any	of	these	matters	are	relevant,	the	consent	authority	“shall	have	particular	regard	to”	
them	even	if	they	are	only	capable	of	expression	in	qualitative,	as	opposed	to	quantitative,	
terms.	As	Dr	Layton	said,	in	this	situation	it	is	necessary	for	the	consent	authority	to	weigh	
market	and	non-market	 impacts	as	part	of	 its	broad	overall	 judgment	under	Part	2	of	 the	
RMA.	 We	 have	 not	 been	 referred	 to	 any	 provision	 stating	 that	 this	 process	 should	 be	
exercised	or	expressed	in	dollar	terms	or	by	some	other	economic	formula. 

 
In 2011, in Geotherm Group Ltd v Waikato Regional Council,44 the Environment Court 
considered the requirements of s 32 and concluded that: 
 

[48] While acknowledging the usefulness of a marginal cost benefit analysis, we also 
consider that a section 32 analysis requires a wider exercise of judgment in 
determining whether or not a rule is the most appropriate method of achieving the 
objectives of the plan and the purpose of the Act.  We have regard to the economic 
evidence in this context.   

 

                                                                                                                                                     
42  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd & Ors [2014] NZSC 38 
43  Meridian Energy Ltd v Central Otago DC [2011] 1 NZLR 482 (HC) at [106].  This case related to Meridian Energy's 

application for resource consents for the "Project Hayes" wind farm. 
44  Geotherm Group Ltd v Waikato Regional Council A151/06, 19 November 2006. This Environment Court decision 

addressed the objectives, policies and methods for managing the geothermal resources of the Waikato region.  
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In 2011, in Carter Holt Harvey Limited v Waikato Regional Council45 the Environment Court 
made comments relevant to consideration of whether or not quantification of costs and 
benefits is "practicable".  The Court considered that the complexity of the economic 
evidence presented was compounded by the fact that different methodologies were 
employed and that there was no consensus as to the appropriate base data.46  The Court 
went on to state that for economic evidence to be useful, there needs to be clear and 
ideally agreed identification of the issues to be addressed and the methodologies to be 
applied when addressing those issues.47  In evaluating the cost benefit analysis undertaken 
by the parties, the Court stated that it was not possible, in this situation, for one cost benefit 
analysis to be preferred over another because: 
 

[199] The assessment of such modelling includes a number of factors that need to be 
evaluated including: 

 
(a) the context and framing – this includes the methodologies applied and the 

range of factors to incorporate into the analysis, and specific prediction 
choices; 

 
(b) the uncertainties – there are always uncertainties about inputs that drive a 

cost/benefit assessment.  This includes uncertainties about such factors as 
the amount, if any, of downstream irrigation displaced by consumptive takes 
upstream at Karapiro; and 

 
(c) the structure – the model structure needs to reflect reality and where different 

structures or methodologies are used, this increases uncertainty. 
 

[200] Because there are so many variables that underlay the economic analysis, there can 
be no absolute answer.  To this extent, the economic evidence has its limitations.  
To enwrap issues, that allow to a large extent on human rationality, within fixed 
mathematic formulae, is confounded by the many variables that human rationality 
gives rise to.  Further, a slight change to any one of the variables could give rise to 
dramatically different results.  

 
The Regulatory Impact Statement prepared for the 2013 amendments describes the 
ambiguity in the case law regarding the level of importance to be placed on economic 
analysis as one of the problems with the pre-amendment s 32.  The case law is likely to 
continue to provide some guidance but ultimately practitioners need to get to grips with 
what exactly is required by the new s 32.  Councils are going to have to work out how to 
quantify benefits and costs relating to environmental, economic, social and cultural effects 
from the implementation of the provisions. This includes the new direction to measure and 
assess opportunities for economic growth and employment. 
 
 
Implications of the King Salmon decision: alternative sites and use of "avoid"  

 
1. Identifying other reasonably practicable options 
 
The recent decision of the Supreme Court in Environmental Defence Society Inc v The 
New Zealand King Salmon Co Ltd48 has broad implications for practitioners in many 
respects. The facts and judicial history of this case will be known to practitioners and so will 
not be addressed here.  
 
The decision is relevant because of its brief consideration of alternative sites under the 
previous version of s 32. A full determination of the issue was not necessary given the 
                                                                                                                                                     
45  Carter Holt Harvey Ltd v Waikato RC [2011] NZEnvC 380.  This case was on Variation 6 to the Proposed Waikato 

Regional Plan, on water quantity. 
46  At [182]. 
47  At [185]. 
48  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd & Ors [2014] NZSC 38. 
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Supreme Court's finding on the other matters at issue.  As explained above, the new s 32 
introduces a requirement to identify other reasonably practicable options for achieving the 
objectives, but no direction is provided as to what this means, and the extent of the 
comparative analysis of benefits and costs required between the proposed provisions and 
those other reasonably practicable options.  
 
The Supreme Court in King Salmon considered whether the Board of Inquiry was obliged to 
consider alternative sites or methods when determining a private plan change located in, or 
resulting in significant adverse effects on, areas of Outstanding Natural Character or 
Outstanding Natural Landscape within the coastal environment. The Court considered the 
decision of Brown v Dunedin City Council,49 which was the principal authority for a long held 
proposition that there is no requirement for the consideration of alternative sites when 
dealing with a site specific plan change application.  
 
The majority of the Supreme Court found that a site specific plan change may require the 
consideration of alternatives in some situations. The requirement is contextual and 
although considering a number of alternative sites may appear onerous, it may be 
necessary to support particular applications. This is particularly so where an application for 
a plan change involves not the use of the applicant's own land, but the use of part of the 
public domain for a private commercial purpose, as was the case in King Salmon.50  
 
The identification of alternative sites may well be what is required when identifying, 
pursuant to the new s 32, "other reasonably practicable" options to achieve the objectives 
of a site-specific plan change.  
 
2. Use of "avoid" 
 
It is also worth noting that King Salmon has potentially significant implications for the 
drafting of plans themselves. When preparing an evaluation report under s 32 it is important 
to ensure that the language used in the provisions is correct, and provides the appropriate 
level of direction. In particular, care should be taken when using the word "avoid" - the 
Supreme Court held that this is a strong and directive word, meaning "not allow" or "prevent 
the occurrence of".51 It provides a stronger direction than "take account of"52 and should not 
be used lightly.  
 
 
How is the new s 32 being applied? – Auckland's Unitary Plan 
 
Auckland Council's Proposed Auckland Unitary Plan (PAUP) is the first plan subject to the 
new s 32. 
 
1. Background 
 
The PAUP replaces 14 existing district and regional plans.  Work began on scoping the 
PAUP in November 2010 and the s 32 process was integral to the development of the 
PAUP. 
 
Section 32 evaluations began under the pre 2013 legislation prior to any knowledge of 
legislative change.  During the development of the PAUP s 32 was redrafted so that 
Auckland Council had to adapt its s 32 analysis to deliver the requirements of the new s 32. 
 

                                                                                                                                                     
49  Brown v Dunedin City Council [2003] NZRMA 420 (HC). 
50  Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd & Ors, at [170], [171]. 
51  At [126]. 
52  At [129]. 
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2. Approach taken to s 32 analysis by Auckland Council 
 
The PAUP s 32 report is divided into three parts. Part 1 outlines the statutory framework, 
then describes in detail the process for the development of the PAUP.  The focus of the 
evaluation report is on the provisions within the PAUP that represented a significant change 
in approach from the provisions in the current operative Auckland policies and plans. 
 
Part 2 incorporates 50 topic papers with detailed evaluations.  A matrix has been 
developed to demonstrate the relationships and interdependencies between the respective 
s 32 papers.  These topic papers generally represent key policy positions.  
 
Part 3 includes the Appendices.  These are linked to either the s 32 Report Part 1 or to a 
Part 2 topic report.  They provide background information and may be relevant to multiple 
topic reports.   
 
3. Audit by Ministry for Environment 
 
The requirement for an audit of the PAUP s 32 evaluation is specified in the LGATPA. 
 
The purpose of the audit was to determine how well the s 32 evaluation complies with the 
RMA.  The audit criteria were developed by MfE in consultation with Auckland Council.  
 
A representative sample of 15 of the 50 topic papers developed by the Council was chosen 
with an emphasis on key issues identified as important.  These 15 topic reports were then 
audited based on the audit criteria.  This material was then used to summarise elements of 
the s 32 evaluation that worked well and those elements where further analysis or 
information could assist.  This forms an executive summary outlining key points of the 
evaluation audit. 
 
4. Section 32 evaluation is a "living document" 
 
The s 32 evaluation and report does not begin and end at notification.  Like the PAUP 
provisions it will be modified through the submissions, further submissions, mediations 
(prior to hearings), evidence and cross examination (at the hearings where allowed). 
 
The further evaluation required when making a decision on PAUP provisions that have 
changed since the original evaluation report was completed must use the same process as 
the initial evaluation.  The LGATPA provides that the Hearings Panel must include in its 
recommendations a further evaluation of the PAUP in accordance with s 32AA53.  
 
5. What can other Councils learn from the Unitary Plan experience? 
 

• The new s 32 is applicable from 3 December 2013 so that obligations on Councils 
for developing a s 32 evaluation can be planned from the very beginning of the 
process. 

• Councils need to work together to share lessons learned and maximise efficiency in 
the development of plans. 

• The economic analysis required to address s 32 is potentially huge with new 
elements of rigour to be included. 

• If other Councils are amalgamated they may have a similar process to the PAUP.  
• While other Councils will not necessarily have an MfE audit – the audit provides 

some guidance on what works well and what could be improved.  Reviewing this 
might assist other Councils in preparing district plans and the s 32 evaluation and to 
minimise potential legal challenges to a Council's s 32 process and report. 

 

                                                                                                                                                     
53  LGATPA s 145(d). 
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Key legal considerations for practitioners preparing s 32 reports 
 
1. Understand requirements of s 32 and plan to address all matters. 
2. Establish a baseline from which to measure/assess proposed changes. 
3. Prepare evaluation in accordance with all s 32 matters and record this. 
4. Ensure benefits and costs assessment is robust. 
5. Be clear when implementing “practicable” and “options”. 
6. Scale and significance factored in.  
 
 
Key legal considerations for decision makers 
 
1. Undertake a consideration of evaluation report before decision to proceed with the 

plan change and notify. 
2. Make sure all elements of s 32 addressed in reports. 
3. Consider s 32 tests when provisions are changed: 

• Further evaluation s32AA. 
• Refer to these matters in a separate report or in the decision itself. 
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Conclusions 

Section 32 post the 2013 amendments has significant implications for Councils, proponents 
of private plan changes and Ministers advancing NPS, NES and regulations. Guidance in 
the relevant sections is more comprehensive, and the bar is set higher in terms of the 
scope of an evaluation and the content of the resulting report.  
 
However, uncertainties remain and it will be interesting to see how it is applied going 
forward. The approach that is taken to the benefits and costs assessment and 
consideration of alternatives required by the new s 32 is of particular interest. Watch this 
space as the PAUP hearings commence later in 2014 and the Hearings Panel and Council 
officers grapple with implementing the revised s 32. 


