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Non-notified exploratory drilling in the EEZ: Shutting out the public or 
a reasonable response?

 � Catherine Somerville, Partner, Kylie Paine, Solicitor, Chapman Tripp

Introduction

Exploratory drilling for petroleum in New Zealand’s 
Exclusive Economic Zone (the EEZ) or Continental Shelf 
is now classified as a non-notified discretionary activity 
under the new Exclusive Economic Zone and Continental 
Shelf (Environmental Effects—Non-notified Activities) 
Regulations 2014 (the Regulations), which came into force on 
28 February 2014.

The Government’s announcement of this received 
immediate criticism from environmental protection groups 
for shutting the public out of the marine consenting process. 
This article takes a step back, looking at the notification 
regime under the Resource Management Act 1991 (RMA), 
with a comparison and assessment against the provisions 
of the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 (the EEZ Act) and the 
associated regulations.
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The requirement for all marine consent applications 
to be notified, regardless of their scale or effects, 
raised concerns within industry, particularly in 
relation to more run of the mill operations such as 
exploration. Have the new provisions gone too far, or 
not far enough?

A few basics — the EEZ Act

The EEZ Act came into force on 28 June 2013, with 
a purpose that broadly reflects the RMA’s concept 
of sustainable management. That purpose is to 
“promote the sustainable management of the natural 
resources of the exclusive economic zone and the 
continental shelf”. Sustainable management is in turn 
familiarly defined as:

Managing the use, development, and protection of 
natural resources in a way, or at a rate, that enables 
people to provide for their economic well-being 
while—

(a) sustaining the potential of natural resources 
(excluding minerals) to meet the reasonably 
foreseeable needs of future generations; and

(b) safeguarding the life-supporting capacity of the 
environment; and

(c) avoiding, remedying, or mitigating any adverse 
effects of activities on the environment.

Activity classi�ication
The EEZ Act provides for three main classes of 
activities, broadly similar to classifications under 
the RMA:

• Permitted activities, which can be undertaken 
provided the operator meets conditions specified 
in Regulations. At present marine scientific 
research, prospecting and exploration, some 
works on marine structures, seismic surveys, 
and submarine cables are classified as permitted 
activities (subject to compliance with specified 
conditions) under the Exclusive Economic Zone 
and Continental Shelf (Environmental Effects—
Permitted Activities) Regulations 2013.

• Discretionary activities, which can be undertaken 
if applicants obtain a marine consent from the 
Environmental Protection Agency (the EPA). 
The EPA has the power to hold hearings, decline 
or grant consent, and place conditions on the 
marine consent. Under the EEZ Act originally 
(and prior to the Regulations coming into force), 
all discretionary activities were to be publicly 
notified, with the public able to submit on the 
application, and hearings being held if requested 

by any party including submitters. The notification 
and hearing process has statutory timeframes 
adding up to 140 working days, within which the 
EPA must assess the consent.

• Prohibited activities, which may not be 
undertaken. Currently, no activities have been 
identified as prohibited in the EEZ. However, in 
August 2013 the Government released a discussion 
document titled Activity classi�ications under the 
EEZ Act: A discussion document on the regulation 
of exploratory drilling, discharges of harmful 
substances and dumping of waste in the Exclusive 
Economic Zone and continental shelf (Ministry 
for the Environment, 2013). In that discussion 
document, it was suggested that certain discharge 
and dumping activities could be classified as 
prohibited.

The EEZ Act also provides for two other semi-classes, 
which could be termed “certificated” activities and 
“information required” activities. The first of these 
are activities that can be undertaken only where a 
certificate has been obtained from a specified person 
stating that an activity complies with required 
terms or conditions, the latter are activities where 
specified information about the activity must be 
provided to the EPA.

The classification of an activity in regulations will 
depend on a number of considerations helpfully 
outlined in section 33 of the EEZ Act, including 
matters such as the environmental effects of the 
activity, the importance of protecting rare and 
vulnerable ecosystems, and the economic benefit to 
New Zealand of an activity.

Marine consenting framework

The EEZ Act obviously also provides the consenting 
framework. A marine consent application must be 
accompanied by an impact assessment (section 
39), which is similar but not identical to the RMA’s 
Assessment of Environmental Effects. The impact 
assessment must include specified information, 
including a description of the activity, identification 
of environmental effects and affected existing 
interests/persons, possible alternative locations and 
methods, and identification of measures to avoid, 
remedy or mitigate adverse effects. As with the 
RMA, the level of detail required in the assessment 
should reflect the scale and significance of effects.

The EEZ Act then sets out the criteria that the EPA 
must take into account when determining a marine 
consent application (section 59). The criteria include 
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general requirements to take into account effects on 
the environment and on existing interests, alongside 
specific “protection” or “development” focused 
matters, such as biological diversity and economic 
benefit. In addition, the criteria include matters 
such as industry best practice, whether conditions 
could address adverse effects, and another familiar 
catch-all being “any other matter the EPA considers 
relevant and reasonably necessary to determine the 
application”.

The EEZ Act does not however provide guidance as 
to how these criteria should be weighed or balanced, 
or indeed if they should be balanced at all. Given 
the scope for tension between the criteria, which 
will surely compete and contradict in any given set 
of circumstances, there may be uncertainty in the 
early years of this regime regarding how the EPA is 
to exercise its broad discretion.

Finally, EPA marine consent decisions are only able 
to be appealed on points of law to the High Court. 
At present for RMA resource consent matters, 
that appeal limitation only applies to fast-tracked 
projects of national significance heard by a Board of 
Inquiry via the EPA.

Where did “non-notifi ed discretionary” come from?

Previously the EEZ Act provided that all discretionary 
activity applications for marine consents, regardless 
of scale or effects on the environment, were to be 
subject to full public notification. This was of real 
concern to industry given that the bulk of RMA 
resource consent applications are processed without 
notification (and that we might expect a similar 
regime for activities in the EEZ), and that many 
activities requiring consent under the EEZ Act are 
commonplace, undertaken on an on-going basis, 
and subject to standard industry practice without 
significant levels of risk to the environment.

The non-notified discretionary activity class was 
introduced into the EEZ Act in a Supplementary 
Order Paper (SOP No 347, 28 August 2013) to the 
Marine Legislation Bill. The SOP was introduced 
into Parliament after the Bill had been to Select 
Committee, which left environmental protection 
groups critical of the public’s inability to comment 
on the proposal.

The new section 29D of the EEZ Act now provides that 
regulations may describe any discretionary activity 
as non-notified, or provide that an application for a 
marine consent for an activity is not to be publicly 
notified. However, regulations may only provide that 

a discretionary activity is to be non-notified if, in the 
Minister’s opinion:

the activity has a low probability of significant adverse 
effects on the environment or existing interests; and

the activity is—
i. routine or exploratory in nature; or
ii. an activity of brief duration; or
iii. a dumping activity.

Applications for a non-notified activity (whether a 
discretionary activity or otherwise) must be served 
on any iwi authority, customary marine title group, 
or protected customary rights groups that the 
EPA considers may be affected by the application. 
The EPA may (if it is considered appropriate in the 
circumstances) also serve the application on any 
Ministers with relevant responsibilities, Maritime 
New Zealand, other persons that have existing 
interests that may be affected by the application and 
regional councils whose regions may be affected by 
the application.

The EPA may conduct a hearing, grant or decline 
consent, and place conditions on the consent. The 
consent application has statutory timeframes adding 
up to 60 working days within which the EPA must 
assess the consent.

The Regulations

A quick background

The Regulations are the first to identify any activity 
as non-notified discretionary. In the Government’s 
August 2013 discussion document, the Government 
set out its proposal for managing exploratory drilling, 
proposing that it be classified as a non-notified 
discretionary activity. Consultation on that paper 
was relatively short and closed in September 2013.

Following that, in December 2013 the Government 
released an exposure draft of proposed regulations 
for public consultation, providing for exploratory 
drilling for oil and gas as a non-notified discretionary 
activity. Public consultation on the draft regulations 
again was relatively short, and closed on 
31 January 2014.

The document Supporting information for the 
exposure draft of proposed regulations for exploratory 
oil and gas drilling under the EEZ Act (Ministry for 
the Environment, 2013) released with the exposure 
draft of the Regulations explained the Government’s 
view that it did not consider it appropriate to allow 
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exploratory drilling as a permitted activity (as 
sought by industry), and that exploratory drilling 
has a low probability of significant adverse effects 
on the environment or on existing interests.

The basics

The Regulations provide that an application for 
a marine consent for “exploration drilling for 
petroleum” is not to be publicly notified if the 
geographical area covered by the application for 
a marine consent is the same (or part of the same) 
geographical area covered by an exploration permit 
held by the applicant under the Crown Minerals Act 
1991, or is authorised by an existing privilege that is 
preserved by that Act.

Under the Regulations, exploration drilling for 
petroleum:

(a) means the drilling of—

(i) exploration wells for the purpose of 
establishing the presence or otherwise of 
hydrocarbons:

(ii) appraisal wells for the purpose of 
determining the nature, location, or size of a 
hydrocarbon discovery; and

(b) includes the suspension of a well as part of normal 
operations, for example, where it is necessary 
in order to carry out repairs or maintenance 
or because of weather conditions or for safety 
reasons; but

(c) does not include—

(i) the drilling of production wells or 
development wells (whether production or 
injection) associated with the commercial 
extraction of hydrocarbons; or

(ii) the suspension of a well for future 
exploration, appraisal, or production 
purposes

Exploration activity includes any activities involved 
in exploration drilling such as placing rigs, taking 
seabed samples for site stability testing, seismic 
surveying down a well, placing anchors, moorings 
and monitoring equipment, and well-capping.

Although applications for exploratory drilling are 
technically non-notified, in reality there is the 

potential for involvement by parties other than the 
applicant and the EPA.

As the EEZ Act requires that applications are served 
on iwi authorities, customary marine title groups, 
and protected customary rights groups that the EPA 
considers may be affected by the application, and 
enables service on other parties as discussed above, 
there is a reasonable chance that additional persons 
will be involved in the consenting process. As part of 
a marine consent application, the impact assessment 
must also identify impacts on existing interests and 
describe any relevant consultation. Most industry 
players today would consult with relevant iwi 
groups and specifically-affected existing interest 
holders (for example, fisheries interests) as a matter 
of course, so these additions at least are unlikely to 
cause real concern.

Concerns about non-noti�ication

A key concern raised by environmental groups is 
that the non-notified activity status for exploratory 
drilling means that the general public will not be able 
to be involved in the consenting process. One response 
to that concern is to ask, why should that matter? 
Why is the general public’s involvement relevant or 
desirable, and what does it add to the process?

Under the RMA, a consent authority has the 
discretion to notify (either full public notification 
or limited notification) an application for a resource 
consent for an activity, but must publicly notify an 
application if (amongst other things) it decides that 
the activity will have or is likely to have adverse 
effects on the environment that are more than minor 
(section 95A(a) RMA).

While the relevant consent authority or the 
Environment Court ultimately makes the decision over 
whether to grant consent, notification under the RMA 
serves several purposes. It gives the public, or those 
persons granted limited notification, an opportunity 
to have a say on the proposed activity, and to make 
their views in support or opposition known. It gives 
an opportunity for submitters to provide information 
that may be relevant to the decision-making process 
including information on whether and to what extent 
they or their interests might be affected by the actual 
or potential effects on the environment, as well as the 
opportunity to present technical and expert advice on 
effects. Such technical or expert advice may conflict 
with that provided by the applicant. Ultimately it 
enables involvement in the decision-making process, 
including rights of appeal.
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The “public participatory” nature of the RMA 
process is well-known. However, the vast majority of 
resource consent applications under the RMA are in 
fact processed on a non-notified basis.

Is a diff erent approach justifi ed?

There are obvious differences between the natural 
and physical resources that each statute is seeking 
to sustainably manage. Beyond the 12 nautical mile 
limit of the RMA:

• There are fewer direct competing human values. 
For example there is obvious competition on 
land between uses that may conflict, and there is 
tension between recreational versus commercial 
use of coastal areas. It would be something of a 
stretch to say that any person was individually 
directly affected by activities in the EEZ.

• There is arguably less local community interest 
(given the generally transitory occupation of 
areas outside the 12 nautical mile limit), although 
there are strongly held intrinsic and protectionist 
values in groups and individuals.

• There are a much smaller type and number of 
developments which will need to obtain marine 
consent.

However, there are also similarities. These include 
the value of wild and remote seascapes, the intrinsic 
value of natural resources and ecosystems and their 
life-supporting capacity, and scientific uncertainty 
or imperfect knowledge about both the state of the 
environment and environmental processes.

Bearing the above in mind, when the types of activity 
that are being dealt with under the RMA are being 
considered, say for example, establishing a new 
development in a neighbourhood, the involvement 
of neighbours and members of the public can be 
extremely helpful. While unlikely to be able to 
comment in detail on technical elements of an 
application (for example in relation to traffic or air 
discharges), a neighbour may have a strong local (lay) 
knowledge of the area and the actual and potential 
effects on them that might arise from a proposal. 
This is not to downplay the role or relevance of 
the evidence of lay submitters. It can, and has on 
occasion, challenged the expert position and provided 
additional material to the evidential mix.

In the EEZ and continental shelf, the key issues for 
determination are not with regard to the interplay 

of physical effects on neighbours but rather 
around significantly more technical and expert 
matters. This includes matters such as degrees 
of risk, and the managing of that risk, available 
methodologies, and effects on ecology and ocean or 
coastal processes. The people that are best placed 
to provide information to the decision-maker in that 
process are the appropriate technical experts who 
can provide sound science and an explanation of 
the gaps in knowledge, and what that might mean 
in terms of uncertainty, applying the precautionary 
principle, and addressing risk.

Limiting the opportunity for third parties to 
bring technical and/or expert advice to the 
decision-maker carries risks of its own. It was a 
favourite catch-cry in the Supermarket Wars that 
“only we as a well-funded competitor can afford 
to bring robust challenge to the expert debate on 
effects”, as neighbours were usually unable to retain 
the traffic, economic and landscape consultants that 
the key players had on board. Obviously the more 
technical and expert advice that is provided, and the 
more keenly it is reviewed, assessed and challenged, 
the better it is for the decision-making process. But 
there are costs that result from this, in terms of 
time delays and the level of complexity added to the 
process.

The EPA does not have a set panel of decision-makers 
for marine consent applications. Instead, the 
EPA appoints a committee of independent 
experts to decide on applications (known as the 
“decision-making committee”). For example, for a 
current marine consent application by Trans-Tasman 
Resources Ltd, the committee includes people 
with experience in resource management, science, 
petroleum, Māori, and legal areas. The EPA can also 
seek its own technical or expert advice throughout 
the process.

The absence of any testing by opponents, in the 
adversarial judicial system sense, should be front 
and foremost in the EPA’s decision-making mind. The 
“trust us, we know what we are doing” approach will 
need to be tempered with careful use of independent 
technical and expert inputs to decision-making, 
especially where applications involve processes or 
methodologies that are new, or outside the norm. 
Exploratory drilling is, for the large part, now a 
fairly standard process employing well-known and 
tested equipment and methodologies. However it 
may not always remain that way, and technological 
advances and other drivers may change current 
approaches.
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mill activities. The first is the lack of any real 
“release valve” in the form of an ability to notify an 
application where there is something akin to the 
RMA’s special circumstances. While potentially 
opening up the risk of judicial review, the presence 
of the ability to publicly notify an application where 
there is something unusual about an application, 
(such that public notification may be warranted), 
may have been worthwhile to provide protection to 
the robustness of decision-making.

The second concern is the absence under the EEZ 
Act of the hierarchy of RMA planning documents 
which can provide the voice of the community in 
terms of its values, goals, applications, degree of risk 
management and so on. The wide consultation and 
submission process for RMA documents such as the 
New Zealand Coastal Policy Statement and regionally 
focussed Regional Coastal Plans, ensure that 
decision-makers are not operating in a policy void. 
Under the EEZ Act, aside from the Act’s purpose and 
some decision-making criteria, there is little other 
record available outlining the public’s viewpoint for 
decision-making on consents.

Although a non-notified discretionary activity status 
may streamline the consenting process for applicants, 
it is not a silver bullet. Consultation will still be 
required, third parties are still likely to be involved, 
and the EPA may, and in some cases should, seek its 
own independent technical and expert advice.

Concluding comments

The implementation of the EEZ Act was always going 
to be firmly in the public spotlight, particularly 
given polarised political and community views 
around the realisation of New Zealand’s resource 
potential, versus the need to control exploration and 
development in order to protect the environment. 
The creation of the Regulations is no exception. On 
the one hand, Government sees the Regulations as 
providing “effective oversight and environmental 
safeguards without burdening industry with 
excessive costs and timeframes”, and on the other 
the Greens complain that the Regulations “muzzle 
the public”.

Given the effects that are being considered for a 
marine consent application for exploratory drilling 
in the EEZ, a non-notified discretionary activity 
seems a proportionate and reasonable response. 
Exploratory drilling carries with it significantly less 
risk than production activities, and the assessment 
of applications is most appropriately informed by 
technical and expert advice. The public will still be 
able to be involved in other activities where the risks 
are greater, and broader public involvement is more 
appropriate.

However the absence of two key RMA backbones 
does cause concern if non-notification is to extend 
beyond exploration drilling, or similar run of the 

Editorial
 � Associate Professor Jacinta Ruru, General Editor

Tē nā koutou kātoa. Ngā mihi nunui ki a koutou. 

Our environment is precious. And knowledge is too. 
A real highlight this year for me was attending the 
“New Thinking on Sustainability” conference held in 
Wellington in February. It was incredibly inspiring 
to hear leading thinkers from mostly Australia and 
New Zealand confront the importance of a sustainable 
environment because as put by an UN expert “If we 
fail our environment we fail to protect our human 
rights”. A big thank you to Catherine Iorns Magallanes 
for organising this outstanding conference and to the 
funders including the New Zealand Law Foundation. 

The Environment Minister has been issuing many 
press releases lately including “Guidelines to provide 
clear direction on hydraulic fracturing best practice” 

(27 March 2014), announcing “New Zealand is on track 
to phase out imports of ozone-depleting substances” 
(16 April 2014), welcoming a new report on cleaning-up 
the Manawatu River (11 April 2014), and reallocating 
$24 million for the Rotorua water clean-up. But on 
the point about the importance of our environment 
and knowledge, of interest is the Environmental 
Reporting Bill 2014 (the Bill) that passed its first 
reading on 5 March 2014. According to clause 3 of 
the Bill, its purpose is to require regular reports on 
the state of New Zealand’s environment as a whole, 
and on the state of the air, atmosphere and climate, 
freshwater, land, and marine domains. The Bill 
affirms the role of the Parliamentary Commissioner 
for the Environment in reporting on environmental 
reports and the processes that produced the reports. 
Environment Minister Hon. Amy Adams stated in her 
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The World’s Most Liveable City: How are we tracking?
 � Bianca Tree, Partner, Heimsath Alexander, Auckland

Introduction

As Auckland Council starts to collate and summarise 
submissions on the Proposed Unitary Plan it is timely 
to ask how we are tracking to become the world’s 
most liveable city. Although the Unitary Plan cannot 
achieve this goal by itself, the planning framework 

will be critical to the urban form that Auckland takes 
over the next 15 years and beyond.

In considering “liveability” this article is not limited to 
those attributes that currently rank Auckland a pretty 
good tenth out of 140 cities (World’s most liveable 
city Economist Intelligence Unit, August 2013). To be 

press release “Environmental Reporting Bill passes 
first reading” (5 March 2014): “The Government wants 
to shift the debate so it is focuses on the issues and 
long-term trends that affect our environment, not be 
distracted by arguments over whether the reporting 
is accurate and consistent”. The Bill was sent to the 
Local Government and Environment Committee and 
submissions closed 17 April 2014. The Committee’s 
report is due 5 September 2014.

The RMLA has made a lengthy submission on 
the proposed amendments to the National Policy 
Statement for Freshwater Management 2011 – 
A Discussion Document (RMLA, February 2014). The 
submission is well worth a read and is available to 
view on the RMLA website.

Environmental cases have been in the news lately. 
Notably there was the 17 April 2014 Supreme Court 
decision on the resource consents for the salmon 
farms in the Marlborough Sounds: Environmental 
Defence Society Inc v The New Zealand King Salmon Co 
Ltd [2014] NZSC 38. The case has had a lot of media 
attention for its discussion of outstanding landscapes 
(look out for our August issue of the RMJ which will 
include an article on this case). Earlier at 8 April 
the Environment Court released its decision on 
Patricia Grace’s Māori freehold land: Grace v Minister 
for Land Information [2014] NZEnvC 82. The Court 
held that compulsory acquisition of Māori freehold 
land (recently ordered by the Māori Land Court to be 
gazetted as a Māori reservation) cannot be supported 
because the taking is not fair, sound and reasonably 
necessary as required by s 24(7)(d) of the Public 
Works Act 1981. Another case that interested me but 
one that has not had the same media publicity was the 
Environment Court decision Ngāti Mākino Heritage 
Trust v Bay of Plenty Regional Council [2014] NZEnvC 25. 
In mid February the Environment Court accepted that 
the Waitahanui River is a taonga of Ngāti Mākino, and 

their interests ought to be reflected in the Proposed 
Bay of Plenty Regional Policy Statement.

On behalf of the Editorial Committee and Editorial 
Board, I thank Mercedes Lentz and Vernon Rive for 
all of their work in supporting the success of the RMJ. 
They are both retiring in their roles on the Editorial 
Committee. Mercedes has been with the RMJ since 
April 2006 and Vernon has been with the RMJ since 
November 2010.  

I also thank all of our contributors to this excellent April 
issue. As I am sure you have already noticed, this issue 
is packed with outstanding articles across a range of 
areas. We are delighted to have commentary on many 
topical issues, including whether resource consents 
are property in all but name by Vanessa Hamm and 
Bridget Bailey; the new Local Government Act 2002 
Amendment Bill (No 3) by Joanna van den Bergen; 
and New Zealand’s Exclusive Economic Zone 
(articles by Catherine Somerville and Kylie Paine, 
and Robert Makgill). Several articles discuss 
planning issues including the proposed Auckland 
Unitary Plan (by Bianca Tree), joint management 
plans (by Joshua Leckie and Sarah Anderton), and 
Variation 1 of the Selwyn-Waihora Chapter (by 
Hamish G Rennie). Many articles focus on significant 
recent court cases. Alanya Limmer discusses the 
High Court decision Biodiversity Defence Society Inc 
v Solid Energy New Zealand Ltd [2013] NZHC 3283. 
Maree Baker-Galloway and William Jennings discuss 
Re Whitewater New Zealand Inc [2013] NZEnvC 131. 
Bronwyn Carruthers and Annabel Linterman discuss 
Kane v Attorney-General [2014] NZHC 251 and Van Dyke 
v Tasman District Council [2014] NZEnvC 1. Happy 
reading!

Remember to register for the RMLA Conference to be 
held in Dunedin end of September 2014 – details on 
the RMLA website.
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The Auckland Regional Council (the ARC) progress 
report in 2007 on the implementation of the Auckland 
Regional Growth Strategy also signalled that the MUL 
was under pressure with population growth outside 
the MUL increasing at a faster rate than inside.

Prior to the Auckland Council amalgamation in 2010 
there were several contested hearings between the 
ARC and the district councils on where residential 
development should occur. The periodic adjustment 
of the MUL in a piecemeal fashion was also criticised 
as it failed to provide longer-term certainty for land 
owners and infrastructure providers. Finally, during 
the global financial crisis the number of new dwellings 
built plummeted while Auckland’s population 
continued to rise (The Auckland Plan figure D.2).

These events contributed to the current shortfall 
of 20,000 to 30,000 dwellings (Housing Affordability: 
Residential Land Available in Auckland February 2013) 
and the median house price in Auckland rising to 
$620,000 in November 2013 (well above Wellington at 
$420,000).

Compact urban form vs affordability?

A number of studies lay part of the blame of rising 
house prices on the restrictions of land supply enforced 
by an MUL (Report of the Minister for the Environment’s 
Urban Technical Advisory Group July 2010, Housing 
affordability inquiry The New Zealand Productivity 
Commission, March 2012).

However, the compact city model is being increasingly 
applied by cities internationally as the optimal model 
to progress environmental, economic and quality of life 
objectives (Trends in Urbanisation and Urban Policies in 
OECD Countries: What Lessons for China? OECD, 2010). 
A compact urban form that provides efficient land use 
and infrastructure provision, better access to goods 
and services, improved public transport and greater 
housing choice, is more “affordable” on many levels, 
particularly when taking a longer term view.

There seems to be a growing swell of support (or 
at least an acceptance) by Aucklanders for more 
intensification, provided this is coupled with good 
urban design and investment in public amenity. No 
doubt the current trends in house prices have also 
made people reconsider their housing preference, 
and more favourably weigh-up apartment or terrace 
house living in a vibrant city environment, compared 
to having a back yard and a hefty mortgage, or an hour 
commute to work.

There are many factors at play that influence housing 

truly liveable Auckland must encourage economic 
investment and business growth, have reliable and 
effective infrastructure, and be an affordable place to 
live.

The Proposed Unitary Plan identifies the following key 
objectives aimed to support the vision for Auckland:
• a quality compact urban form with a clear defensible 

limit (Rural Urban Boundary, the RUB), with 70 
per cent of total new dwellings by 2040 to be within 
the Metropolitan Urban Limits 2010 (the MUL), and 
40 per cent of total new dwellings outside the MUL;

• neighbourhoods to contain quality homes that help 
meet the housing needs of current and future low to 
moderate income households;

• infrastructure planning and development to be 
integrated and co-ordinated at an early stage with 
land use and development to support residential 
and business growth.

There has already been a good deal of debate on 
these issues through the Auckland Plan process, 
consultation on Funding Auckland’s Transport Future 
(Consensus Building Group, July 2013), and central 
government’s intervention on housing affordability. 
It is important to take stock of how the Proposed 
Unitary Plan is shaping up to tackle these issues, and 
check if it is on track.

Rural urban boundary and housing aff ordability

Auckland has had an urban limit in some form for over 
50 years. Although the MUL is a blunt tool there does 
not appear to be any strong opposition to it per se (or 
any effective alternative put forward). The debate 
is over where the line should be placed, how much 
growth can be achieved inside the line, and the effect 
the MUL has on housing affordability.

A perfect storm

In round figures, the predicted population growth of 
one million people in Auckland over the next 30 years 
will require 400,000 new dwellings, at a rate of 13,000 
dwellings per year. The Proposed Unitary Plan directs 
that up to 280,000 of these dwellings are to be within 
the MUL, with the balance of 120,000 (with flexibility 
up to 160,000) within the RUB, rural, coastal and 
satellite towns, and other rural areas.

Although the MUL had moved little for 40 years from 
the 1960s, more movement occurred between 1999 and 
2013 with capacity provided for 12,000 dwellings by 
incremental adjustments to the MUL (2.1 Urban form 
and land supply– section 32 evaluation for the Proposed 
Unitary Plan Auckland Council, September 2013, at 3). 
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affordability, and also many actions that can be taken 
to alleviate this problem. Auckland Council’s Housing 
Action Plan (December 2012) identifies 12 priority 
areas with multiple action points under each. The 
Auckland Housing Accord (Auckland Council, October 
2013) records that the Council and central government 
will coordinate their efforts on the cost of building 
materials, industry skills and training, exploring 
options for timely financing and delivery of core 
infrastructure, compliance costs, and the building 
consent process. Auckland Council should issue a 
progress report soon on these initiatives.

Lessons so far from the Auckland Housing Accord

The Auckland Housing Accord is intended to result 
in increased housing supply and improved housing 
affordability in the interim period until the Unitary 
Plan becomes operative. To achieve this, the Housing 
Accord sets a target of 39,000 dwellings to be built over 
the next three years, with a streamlined plan change 
and consent process, and the ability for consent 
conditions to require a proportion of the development 
as affordable housing and/or provision for first home 
buyer purchase.

The Housing Project Office (the HPO) members 
include Council employees from the resource consent, 
planning and stormwater units, and representatives 
from Auckland Transport, Watercare Services, the 
Ministry of Business, Innovation and Employment, and 
Housing NZ. This collaboration should achieve further 
understanding between Council, infrastructure 
providers, the Government, and developers of the 
practical constraints and issues of housing supply and 
affordability.

To date, 22 special housing areas (SHAs) have 
been announced with provision for approximately 
17,000 dwellings (over a 10-year-plus timeframe). 
It is promising that 11 of these SHAs include 
brownfield development projects with projections 
for approximately 4,500 dwellings in those areas 
(including Lake Pupuke, Newmarket, Northern 
Tamaki, Massey, Weymouth, Otara and Onehunga). 
Although as to be expected, the sites with greater 
dwelling capacity are in greenfield areas within the 
MUL (including Hobsonville, Takanini, Flat Bush and 
Pukekohe) and in the Future Urban zone (within the 
RUB).

The HPO website advises that the affordable housing 
component for some SHAs will range between 
$325,000-$485,000, although it is not clear what 
percentage of affordable houses will be provided in 
most of the SHAs. There is also no strict affordability 

formula for the SHAs, with affordability being 
considered on a project by project basis.

Proposed Unitary Plan

The Proposed Unitary Plan affordable housing 
provisions require a development with 15 or more 
dwellings to provide for 10 per cent of the development 
to be retained affordable housing, and subject to 
location, eligibility, and legally enforceable retention 
mechanisms.

“Retained affordable housing” means that dwellings 
must be sold or rented at a rate such that households 
on 80 per cent to 120 per cent of the median household 
income for Auckland spend no more than 30 per cent 
of their gross income on rent or mortgage repayments. 
Based on 2013 median incomes, this means that 
retained affordable housing needs to be within the 
price range of $325,000-$400,000 (2.21 Affordable 
housing– section 32 evaluation for the Proposed Unitary 
Plan Auckland Council, September 2013).

In comparison, the information from the HPO 
indicates that a $400,000 “affordable” sale price 
cannot be commercially achieved for many SHA 
developments. Setting a rigid regime in the Unitary 
Plan may stop developments from proceeding if 
margins are squeezed relative to the risk of return, or 
alternatively developers may seek to spread the cost 
of providing affordable dwellings over the balance 
of the development producing a wider gap between 
“affordable” and other new housing.

In setting a 15-dwelling trigger for the requirement 
for retained affordable housing, the Proposed Unitary 
Plan may also create a regime that incentivises 
smaller developments, rather than the comprehensive 
development projects required to achieve high density 
and good urban design outcomes.

In addition, the sustainable development provisions 
in the Proposed Unitary Plan require any new 
development containing five or more dwellings to 
achieve a six-star rating from the New Zealand Green 
Building Council. This will add additional cost, not 
just in building materials and design, but due to delay 
and compliance with a third party approval process. 
Sustainable buildings have long-term efficiency and 
health benefits that should be encouraged, however 
sustainable building standards need to be set out in 
the Unitary Plan and not left to a third-party standard 
and approval system.

It is anticipated that residential developers have 
lodged submissions opposing the affordable housing 
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and sustainability provisions. As the HPO is already 
grappling with these issues on a case by case basis 
with developers, it should be well informed to 
provide feedback to the Unitary Plan team on the 
practicalities of providing housing that meets these 
objectives relative to the type of development and 
its location. The solution may be to offer a carrot 
rather than to use a stick, with an incentive-based 
scheme that gives additional development rights 
(supporting intensification) or a fast-track consent 
process (reducing land-holding costs) in exchange for 
affordable housing provision or sustainable building 
practices. It is considered that the Proposed Unitary 
Plan provisions have a long way to go before they are 
commercially palatable and will not have unintended 
consequences.

In contrast, aside from some landowners seeking 
amendment to the RUB to include their land, as 
the RUB provides capacity for 30 years supply of 
greenfield land, it is unlikely to be subject to strong 
challenge in the Unitary Plan process.

Compact urban form and infrastructure

Of far more importance than the line of the RUB or 
the stated targets of development inside and outside 
the MUL, will be the provisions of the Unitary Plan 
that enable densification to occur within the city 
boundaries.

As addressed above, providing for growth in a quality 
compact form is a key objective of the Proposed 
Unitary Plan. However, it is questionable if the 
objective and policy framework, extent and location 
of the zones, and the rules in the Proposed Unitary 
Plan will achieve a compact urban form.

What do we know?

Auckland Council’s Capacity for Growth Study 2012 
concluded that the area within the MUL had the 
capacity for 188,000 to 272,000 dwellings based 
on a subset of selected rules from the operative 
district plan provisions as at May 2012. The Auckland 
Plan concentrated this residential growth in the 
metropolitan centres (55,000 dwellings), town 
centres (45,000), residential areas of moderate change 
(58,000) and the Future Urban zone within the MUL 
(41,000).

The findings of the Growth Study were challenged in 
the Studio D4 and Jasmax report Auckland Plan — 
Total Auckland development potential (December 2011), 
which advised that major rezoning in town centres 
would only provide for 90,000-120,000 dwellings, 

and major re-zoning in most urban areas would be 
required to provide capacity for the 270,000 dwelling 
target.

Auckland Council’s RIMU team prepared further 
modelling based on the draft Unitary Plan rules as 
at 28 March 2013 and estimated that in the three 
residential zones (Terrace Housing and Apartment 
Building, Mixed Housing and Single House) there 
was vacant capacity for 35,000 dwellings, infill 
potential for 69,000 and redevelopment capacity 
for 229,000 (subject to a number of qualifications, 
including that the redevelopment capacity is highly 
dependent on site amalgamation). The Proposed 
Unitary Plan then split the Mixed Housing zone into 
Mixed Housing Urban and Mixed Housing Suburban, 
while the more intensive Mixed Housing Urban zone 
is significantly more limited in geographic extent. 
Further modelling undertaken advised that this 
would result in a relatively minor variation of the 
earlier potential dwelling yields (Residential zones– 
section 32 evaluation for the Proposed Auckland Unitary 
Plan Auckland Council, September 2013).

To support the population growth a total additional 
employment capacity of 410,000 full-time equivalent 
jobs will be required, with 70 per cent of these 
predicted to be within the MUL (2.1 Urban form and 
land supply– section 32 evaluation for the Proposed 
Auckland Unitary Plan Auckland Council, September 
2013, at 5).

Demand for retail floor space is forecast to increase 
by 35 per cent between 2012 and 2031, with the 
greater share of demand expected to be met through 
increases in productivity within larger dominant 
centres, including areas around the metropolitan 
centres (Auckland Retail Economic Evidence Base 
Auckland Council, October 2013, at vi). This report 
concludes that further work is required to align the 
retail economic base with the business capacity 
modelling (from the next version of the Capacity for 
Growth Study) to determine the extent to which future 
retail growth can be accommodated in areas where it 
is provided for (at 201).

It seems that a lot is riding on the updated Capacity 
for Growth Study, however there is no clear indication 
from Auckland Council when this will be finalised and 
available.

Interplay of of�ice, retail, residential activities, 
transport and urban form

The compact city is an urban planning and 
urban design concept, which promotes relatively 
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high-density residential with mixed land-uses. 
The location of office and retail activities relative 
to where people live has a major impact on urban 
form, and travel and time efficiencies for commuters, 
shoppers and businesses. The concentration of office 
activities creates economies of scale, and facilitates 
innovation and productivity. As focal points for 
human interaction and entertainment, centres also 
play an important social role. The location of higher 
density residential activity in proximity to centres, 
and adjacent to public transport interchanges, also 
supports an efficient public transport system and the 
use of more sustainable transport forms (including 
cycling and walking). A compact city is considered a 
more sustainable urban settlement-type than urban 
sprawl because it is less dependent on the car, and 
requires less (and cheaper per capita) infrastructure 
provision.

The Proposed Unitary Plan supports many of the 
imperatives of a compact city, but some of the 
provisions will not assist, and may hinder, the city to 
achieve this urban form.

To give a few examples:

The Proposed Unitary Plan establishes a centres 
hierarchy in the objective and policy framework 
and appropriately provides for more intensive 
residential use around centres consistent with the 
compact city model. However, the policy framework 
undermines this by failing to recognise the role of 
the “smaller” centres (Local and Neighbourhood 
centres) and giving these centres lower priority for 
office and retail activities compared to the other 
(non-centre) business zones (and in particular 
the Identified Growth Corridors and Mixed Use 
zone). The Proposed Unitary Plan policy and rule 
framework need to ensure that the provision for 
retail and office activities out of centre does not 
create unplanned centres that are not contiguous 
with residential intensification, or that undermine 
the important role that existing centres will play in 
facilitating a quality compact city form.

In the Auckland Plan the metropolitan centres were 
identified as having the capacity for 55,000 new 
dwellings. However, having regard to the extent of the 
Metropolitan Centre zones in the Proposed Unitary 
Plan (which mainly cover the existing shopping 
centres), and that a high percentage of increased 
retail and office demand is expected to be taken up 
in these centres, it is likely that retail, office, civic 
and entertainment uses will displace any significant 
provision for residential activities in these zones. 
It is more likely in the short to medium term that 

residential density will be increased in proximity to 
centres, rather than in centres themselves. In this 
regard, the Mixed Use zone appropriately provides 
flexibility for residential and commercial activities, 
while it could have a greater focus on intensive 
residential use (particularly above ground-floor 
level) and more flexible development controls (such 
as a maximum height limit rather than maximum 
storey limit) to provide for greater residential 
capacity.

The Proposed Unitary Plan introduced an Additional 
Height overlay. However, rather than using this 
tool to enable greater development potential in 
appropriate locations, it has been used to reduce the 
height in some of the Town Centre zones compared 
to the draft Unitary Plan. Although the updated 
Capacity for Growth Study will provide a better 
understanding of the redevelopment potential 
within the city, this theoretical capacity for growth 
can only get us so far. To encourage densification 
in appropriate locations landowners must have 
sufficient incentive (as well as market demand) to 
amalgamate, demolish and rebuild. The Additional 
Height overlay should be used more boldly to enable 
additional height in appropriate locations across the 
city and regardless of zone.

The elephant in the room

A plan is only as good as the capacity to implement 
it. The New Zealand Council for Infrastructure 
Development (the NZCID) has recently released 
an independent audit on the ability for Auckland’s 
infrastructure to achieve a compact urban form 
(Review of Auckland urban planning and infrastructure 
SGS Economics and Planning, February 2014).

The SGS audit report finds that the current objectives 
of a compact urban form cannot be achieved due 
to uncertainty of how the required city-shaping 
infrastructure projects will be funded and delivered, 
and how travel demand is to be managed to avoid 
serious worsening of road congestion (SGS at 6, 80).

The only strategic project that will shape the growth of 
the Auckland urban structure is the City Rail Link (the 
CRL). However, although the notice of requirement 
has recently been recommended to be confirmed, 
there is still no fully-committed funding programme, 
and the commitment by central government for half 
of the cost from 2020 would not see the CRL complete 
until 2026.

The SGS report recommends that The Auckland Plan/
Unitary Plan vision needs to be interrogated from a 
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productivity perspective with a view to establishing 
(or not) the case for expanded co-investment by 
central government, and a more aggressive program 
of reform in matters like road pricing and value 
capture (SGS at 81).

Road pricing has been addressed in the report of 
the Consensus Building Group (Funding Auckland’s 
Transport Future July 2013, at 3) which found 
that unless Aucklanders are prepared to accept 
significantly higher rate increases and heavier 
congestion, introducing some form of road pricing by 
2021 will be required.

Value capture also warrants further investigation. 
Value capture is where the public capture a 
reasonable share of the uplift in land values that 
result from public investment in infrastructure. 
For example, the effects of the urban passenger 
rail upgrades to Auckland’s Western Line to house 
prices within an 8-kilometre radius of the upgraded 
stations was $605 million to $667 million, which was 
broadly comparable to the cost of the infrastructure 
project (SGS report at 13). Think what the value 
capture could be of the $2.86 billion CRL to the 
revitalisation of the city-centre spine and around 
the new rail stations at Aotea Square, K Road and 
Newton.

So, is the Proposed Unitar y Plan on track?

The Proposed Unitary Plan is heading in the right 
direction. However, there is still empirical evidence 
required to test the densification targets, and 
amendment is required to the objective, policy and rule 
framework to enable and encourage redevelopment to 
meet these targets in the right locations. Significant 
work is required on the necessary city-shaping 
infrastructure, and the funding and delivery of this 
infrastructure.

Densification of a suburban city requires a staged 
and patient approach, and the buy-in of the private 
sector and community (SGS report, at 10). In this 
regard, the factions of Auckland City councillors that 
are anti-intensification are not helping to give a clear 
and consistent message to the Auckland Community. 
However, the Auckland Council, central government 
and private sector housing and urban renewal 
projects and partnerships at Hobsonville, East Tamaki 
and New Lynn have the potential to showcase to a 
wider Auckland what can be achieved.

Importantly, Auckland should not lose its new-found 
momentum in making transformational changes to 
the city, because ... “even if you are on the right track, 
you’ll get run over if you just sit there” — Will Rogers.

Local Government Act 2002 Amendment Bill (No 3): 
Development Contributions and Private Developer 
Agreements

 � Joanna van den Bergen, Senior Solicitor, Ellis Gould

Introduction

The Local Government Act 2002 Amendment Bill 
(No 3) (the Bill) forms part of the second phase of 
the Government’s legislative reform, which aims 
to improve the operation of local government by 
enabling councils to operate more efficiently and 
effectively.

This article considers the reasons for the Bill’s 
introduction, the implications of the Bill for 
developers and local government in relation to the 
proposed changes to the development contributions 
provisions in the Local Government Act 2002 (the 
LGA), and the provisions that allow greater private 

provision of infrastructure through the use of 
private development agreements.

Background and the reasons for the Bill

While territorial authorities can impose 
conditions requiring financial contributions on 
resource consent applications under the Resource 
Management Act 1991, such conditions are limited 
to the costs associated with a particular resource 
consent, and are not able to address the wider costs 
associated with providing new infrastructure or 
infrastructure with additional capacity that may be 
required to provide for the growth as a result of the 
cumulative effects of development.



Resource Management Journal 13

approaches to the use of development contributions 
to help recoup the costs of meeting increased 
demands on infrastructure has been a source of 
frustration, particularly for those landowners and 
developers who operate on a nationwide basis.

In broad terms the methodology adopted by most 
territorial authorities in their DCPs is to identify the 
anticipated capital projects and estimated costs of 
those projects in Council’s 10-year Long Term Plan 
and then determine the proportion of those estimated 
costs that ought to be allocated to growth (as opposed 
to servicing the existing population of renewal). 
These anticipated growth costs form the basis of a 
territorial authority’s DCP.

Assumptions are necessarily made about the 
level of anticipated development within a district 
(or catchment) and the types of development (eg 
residential or commercial) that are likely to occur 
in order to calculate the required development 
contribution per household unit equivalent. This “top 
down” methodology has raised fairness and equity 
issues because the inherent assumptions in DCPs can 
result, at various stages in the process, in a disconnect 
between the actual demand generated for growth-
related infrastructure by a development and the level 
of development contributions levied.

In particular, the Discussion Paper identified that 
the types of infrastructure for which development 
contributions are charged, and the way in which 
charges are apportioned, can be unfair and create 
inequities through not properly recognising benefits 
to the wider community. Further, the aggregation of 
developments of different sizes, characteristics and 
locations in DCPs does not always reflect the actual 
demand on services, and these errors can result in 
inequities through undercharging or overcharging.

Lack of effective dispute resolution procedures

One of the main criticisms of the current 
development contributions regime has been that 
the dispute resolution mechanisms are expensive, 
time-consuming and lack transparency.

Currently, if a developer considers that the 
development contributions levied by a territorial 
authority are too high, the developer will need to 
apply to the territorial authority concerned for a 
review (if it has such an internal process in place in 
its DCP). If that option is unsuccessful or not available, 
the developer’s only recourse is to seek judicial review 
in the High Court on the grounds either that the DCP 
failed to comply with the requirements of the LGA, 

The development contributions regime in the LGA 
was introduced to provide territorial authorities with 
a mechanism to fund the growth associated costs of 
such infrastructure.

In the Development Contributions Review Discussion 
Paper (Policy Group, Department of Internal Affairs, 
February 2013) (the Discussion Paper) Chris Tremain, 
Minister for Local Government described the current 
status of the development contributions regime as 
follows:

The current system of development contributions 
has been in place since 2002 and has not been 
comprehensively reviewed since.

In my view the current development contributions 
regime is complex, difficult to understand, and is being 
applied inconsistently. It is high time for a review.

The purpose of this review is to ensure that the way we 
finance infrastructure is appropriate to meet future 
demands and does not have undue impact on growth or 
housing affordability.

The Discussion Paper identified a series of issues 
with the way in which the development contributions 
regime is currently performing.

Housing affordability concerns

The impact of development contributions on housing 
affordability is a topical issue given the current 
political and planning focus on housing affordability 
issues, particularly in centres such as Auckland and 
Christchurch where, for various reasons, the supply of 
housing has not and is not keeping pace with demand.

If development contributions are passed on to 
purchasers, then high development contribution 
charges can raise the purchase price of land and 
housing. The Discussion Paper identified that the 
timing of development contribution payments 
can increase the price of sections and houses, and 
that the current lack of incentives for smaller or 
more affordable housing within the development 
contributions system could be contributing to housing 
affordability problems.

Equity and fairness issues

Variability and inconsistency in the use of 
development contributions and the structure of 
development contributions policies (DCPs) means 
charges can be unpredictable, which raises questions 
around fairness and transparency. Inconsistent 
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and/or the application of the DCP to the particular 
development was flawed.

The commercial reality for many developers is that the 
cost of such High Court applications is not warranted 
by the quantum of development contributions sought 
even though developers may remain concerned at 
whether the quantum development contributions 
levied is fair and complies with the LGA requirements.

Development contributions regime and changes 
proposed by the Bill

The Bill introduces significant changes to the 
development contributions regime to address the 
perceived failings in the development contributions 
regime.

New development contributions purpose and 
principles

Clause 48 of the Bill introduces a new section 
197AA of the LGA that sets out the purpose of the 
development contributions provisions as being “to 
enable territorial authorities to recover from those 
persons undertaking development a fair, equitable, 
and proportionate portion of the costs of capital 
expenditure necessary to service growth”.

The Bill proposes that interpretation of the 
development contributions provisions will now be 
undertaken in a manner that gives effect to this stated 
purpose, which importantly introduces an explicit 
requirement for development contributions to be 
levied in a fair, equitable and proportionate manner.

Clause 48 of the Bill also introduces a new section 
197AB of the LGA that sets out a series of principles 
that a territorial authority must take into account 
when preparing its DCP under section 106 of the LGA 
or requiring development contributions under section 
198 of the LGA, including:

• only requiring development contributions where 
developments create or cumulatively create a 
requirement to provide new or additional assets or 
assets of increased capacity;

• determining the levying of development 
contributions in a manner which avoids 
over-recovery of costs by a territorial authority;

• the proportional allocation of costs used to 
establish development contributions to the persons 
who will benefit from the assets to be provided as 
well as those who create the need for those assets;

• a requirement that the development contributions 
received must be used for the purpose of the 
activity for which the contributions were required 
and in the district or part of the district in which 
the development contributions were required.

The Bill also seeks to clarify the types of community 
infrastructure that development contributions may 
be required for. Currently the definition of community 
infrastructure is broad and vague meaning “land, or 
development assets on land, owned or controlled by 
the territorial authority to provide public amenities; 
and includes land that the territorial authority will 
acquire for that purpose”.

Clause 49 of the Bill amends section 197 (Interpretation) 
of the LGA to considerably narrow the types of 
community infrastructure for which a territorial 
authority may seek development contributions, by 
replacing the definition of community infrastructure 
with the following:

community infrastructure means the following assets 
when owned, operated, or controlled by a territorial 
authority:

(a) community centres or halls for the use of a local 
community or neighbourhood, and the land on 
which they are or will be situated:

(b) play equipment that is located on a neighbourhood 
reserve:

(c) toilets for use by the public.

Another mechanism being introduced to clarify 
and provide greater transparency surrounding the 
purposes for which development contributions may 
be required is clause 55 of the Bill which introduces 
a new section 201A that requires a territorial 
authority to produce a schedule of infrastructure 
for which development contributions will be used. 
Understanding the capital projects that development 
contributions will be used for is important to those 
who pay development contributions, particularly 
given the obligations on territorial authorities under 
sections 209 and 210 of the LGA to refund those 
contributions if a territorial authority does not 
provide the infrastructure for which the development 
contribution was required.

The schedule will be required to identify each 
new asset, additional asset, asset of expanded 
capacity, or programme of works for which the 
development contributions requirements set out 
in the DCP are intended to be used or have already 
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been used; the estimated capital cost of each asset; 
the proportion of the capital cost that the territorial 
authority proposes to recover through development 
contributions; and the proportion of the capital cost 
that the territorial authority proposes to recover 
from other sources.

The new principles, purpose and clarifications to 
the development contributions regime reflect and 
enshrine the case law to date, and it is clear that the 
new purpose and principles provisions are designed 
to attempt to address fairness and equity issues with 
the development contributions regime that have been 
identified both by the courts and central government 
in its review.

In particular, the Bill reflects Neil Construction Ltd 
v North Shore City Council [2008] NZRMA 275 (HC) 
where the Court concluded that the territorial 
authority concerned had made an error of law in 
failing to ensure that its development contribution 
policy complied with the LGA requirements to 
only assess contributions against a “development” 
that generates a demand for reserves, network 
infrastructure or community infrastructure. In Neil, 
the Court also found that the Council had made an 
error of law in adopting a narrow concept of economic 
efficiency in the causative approach it applied to 
the assessment of development contributions, 
which excluded appropriate consideration of 
the distribution of benefits and equitable and 
proportionate allocation.

Dispute resolution mechanisms

The most notable change proposed by the Bill is the 
introduction of an objection procedure for developers 
who wish to challenge the development contributions 
imposed on them with respect to a particular 
development. Clause 53 of the Bill introduces two new 
mechanisms by which a developer is able to challenge 
any development contributions levied by a territorial 
authority.

The first mechanism is a right to request a 
reconsideration where a developer believes the 
contribution has been incorrectly calculated or 
assessed under the DCP. The proposed 15-day time 
limit for a territorial authority to respond to a 
reconsideration request is likely to provide some 
comfort to landowners and developers who have 
found that internal development contribution 
review processes have involved several rounds of 
correspondence and meetings, and resulted in delays 
in implementing development projects.

The second regime, introduced by proposed 
new section 199C, allows a developer to object in 
circumstances where the developer believes the 
territorial authority has failed to properly take into 
account features of the objector’s development that 
significantly increase or decrease the requirement 
for infrastructural assets, or indeed are not required 
by the objector’s development at all.

The procedure enables a developer to lodge an 
objection and have their case (including witnesses) 
heard by specialist development contribution 
commissioners appointed by the Government. Where 
a development contribution objection is lodged by 
a developer, the territorial authority is still able to 
collect the assessed development contribution but 
must not use the funds until the objection has been 
determined.

Development agreements

Clause 60 of the Bill introduces new sections 207A to 
207F of the LGA that facilitate the process by which 
a territorial authority and developer can enter into a 
private development agreement, although the process 
remains voluntary and cannot be required by either 
party. In summary:

• Either a territorial authority or developer may, 
in writing, request the other party to enter into 
a development agreement. Where a developer 
requests a territorial authority to enter into a 
development agreement, a special process applies 
under which the territorial authority must “without 
unnecessary delay” accept the request in whole or 
part, subject to amendments agreed between the 
parties; or decline the request.

• The proposed new section 207C of the LGA sets 
out the requirements for the contents of any 
development agreements entered into. For example, 
when infrastructure is to be provided; who will 
own, operate and maintain the infrastructure; 
the timing and arrangements for vesting of any 
infrastructure including any monetary payments; 
and the mechanism for the resolution of any 
disputes.

• The Bill proposes some important limitations on 
the use of development agreements. For example, 
under proposed new section 207E a development 
agreement must not require a developer to provide 
infrastructure of a nature or type for which 
the developer would not otherwise have been 
required to make a development contribution or 
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infrastructure of a scale that would exceed the 
infrastructure that would otherwise have been 
provided for if the developer had been required 
to make a development contribution, although a 
developer may agree to do so.

• Section 207D also states that a territorial authority 
must not refuse to grant or issue a consent, 
certificate or authorisation on the basis that a 
development agreement has not been entered into.

The development agreement process clarifies the 
current position, but does include any mechanism 
for challenging a decision by a territorial authority to 
decline to enter into a private development agreement.

Responses to the Bill

Submissions on the Bill closed in February 2013, and 
the Local Government and Environment Committee 
finished hearing submissions early March 2013. The 
Select Committee is due to report back on the Bill by 
12 May 2014.

The tension inherent with using development 
contributions as a tool to fund growth-related 
infrastructure is that the costs of infrastructure 
not funded by developers will fall to territorial 
authorities and their ratepayers. If the line in the 
sand as to who pays which cost is not drawn in the 
right place then both developers, as well as councils 
and their ratepayers, may feel that they are being 
treated unfairly. In that regard, the responses to the 
development contributions provisions of the Bill have 
been predictably mixed.

For example, the submission by the New Zealand 
Society of Local Government Managers (SOLGM) 
comments that infrastructure funding required to 
meet growth demands must be made in a way that 
is equitable, so that those who generate the demand 
for new infrastructure are largely responsible for 
funding growth-related assets. The SOLGM has 
concerns that the Commissioners responsible for 
hearing and determining objections will not be 
accountable to councils and ratepayers, and that the 
limited range of community infrastructure for which 
development contributions may be required under 
the Bill is inconsistent with the wider purpose of local 
government, and its responsibilities to provide core 
services such as libraries, museums and recreational 
facilities.

On the other hand, Property Council New Zealand’s 
view (on behalf of its developer member base) is 
that development contributions are particularly 

suited to recovering the incremental costs of major 
economic infrastructure assets, and that confining 
development contributions to critical infrastructure 
and reserves would help to ensure that costs are 
correctly apportioned to those who cause the costs 
to be incurred, and to those who benefit from the 
infrastructure. The Property Council commented 
that most developers do not object in principle to 
development contributions provided that there is 
certainty and transparency around timeframes 
and the amount levied, and a clear link between the 
contributions levied and the demand created for 
infrastructure.

More generally, the New Zealand Law Society (the 
NZLS) has noted the problem with the vagueness of 
the existing law, and the need for administrative law 
fairness in the provisions given that development 
contributions are in the nature of a tax to fund new 
infrastructure. The NZLS supported the creation of 
a right for developers to object but questioned the 
wisdom of appointing a new species of public official, 
that being development contributions commissioners, 
who would be required to act in a judicial capacity and 
effectively create a new tribunal. The NZLS considered 
that it may be preferable to use an existing tribunal, 
such as the Environment Court, and noted that the 
decisions made will have economic significance and 
that it is desirable a consistent body of jurisprudence 
be developed over time.

Conclusion

The Bill’s primary objective is to address the 
problems that have been identified with the existing 
development contributions regime, in particular 
the impact on housing affordability, variability 
and inconsistency in DCPs and their application to 
particular projects, complexity and efficiency issues, 
and the lack of access to affordable dispute resolution 
procedures.

The key changes proposed by the Bill such as the 
introduction of new principles and purposes to aid in 
the interpretation of the development contributions 
provisions, and the clarification of what development 
contributions are to be made and of new dispute 
resolution procedures, will likely address some of 
these issues.

The challenge for the Select Committee and 
Government in refining and enacting the Bill will 
be making amendments that answer the difficult 
underlying question — who pays for growth-related 
infrastructure assets … developers or existing 
communities?
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Resource consent: Property in all but name
 � Vanessa Hamm, Partner, Bridget Bailey, Solicitor, Holland Beckett Lawyers

Introduction

Section 122(1) of the Resource Management Act 1991 
(RMA) states that a resource consent is neither real 
nor personal property. However, resource consents 
are often treated as property, given that a resource 
consent is inherently valuable to the consent holder. 
This is commonly witnessed in the practice of 
resource consents being bought, sold and leasedw 
via the transfer provisions of the RMA, particularly 
in respect of water permits.

Recent cases have considered the nature of a 
resource consent, notably in the high profile 
Government asset sales cases of New Zealand Maori 
Council v Attorney General [2012] NZHC 3338, New 
Zealand Maori Council v Attorney-General [2013] NZSC 
6, [2013] 3 NZLR 31 (collectively referred to as the 
Assets Sale Cases). The Supreme Court’s decription 
of a resource consent went further than the High 
Court’s decision in Aoraki Water Trust v Meridian 
Energy Ltd [2005] 2 NZLR 268 (HC), where the Court 
had found that a resource consent conferred a right 
to use a resource.

This article will focus on how the courts have 
treated resource consents in recent case law and the 
implications of these decisions for a consent holder 
and the RMA.

The purpose, applicability, and limits of s 122 RMA

When is a resource consent treated as property?

Under s 122(1), a resource consent is neither real 
nor personal property. Unless expressly provided 
otherwise in the conditions of consent, the 
exceptions to s 122(1) relate to:

• succession upon the death of a consent holder 
(s 122(2)(a));

• bankruptcy (s 122(2)(b));
• the Protection of Personal and Property Rights 

Act 1988 (s 122(2)(c)); and
• a general exception allowing the consent holder to 

grant a charge over a consent as if it were personal 
property (s 122(3)).

In those situations, a consent holder (or a third party) 
can treat a resource consent as personal property to 
the extent that the consent holder would have been 

able to do so. This is a common caveat throughout 
the exceptions. For example, in a bankruptcy, the 
Official Assignee can “sell” the resource consent to 
pay creditors, but only if the resource consent can 
be transferred. While resource consent conditions 
may restrict a transfer, in practice it is rare for 
conditions to do this, and restrictions are more 
commonly set by the RMA and rules in a plan.

In summary, the transfer provisions of the RMA 
provide:

(a) A coastal permit may be transferred (all or 
in part) only where allowed by a condition of 
consent (s 135).

(b) A permit to dam and divert water may be 
transferred to a person on the same site by 
giving written notice to the consent authority 
(s 136(1)).

(c) A permit to take and use water may be 
transferred (all or in part) to the owner or 
occupier on the same site by giving written 
notice to the consent authority. A water permit 
may be transferred to another site if the transfer 
is allowed by a regional plan and the necessary 
application has been approved by the consent 
authority (s 136(2)).

(d) A discharge permit may be transferred to a new 
owner by giving written notice to the consent 
holder, or to a new site if allowed by a rule in 
a regional plan and the necessary application is 
approved by the consent authority (s 137).

When combined, s 122 and ss 135-137 allow a consent 
holder to utilise the economic value of a resource 
consent and treat the consent as property, provided 
the consent allows for this. This can be by way 
of lease or sale of a consent, or using a consent as 
leverage or collateral.

Case law

The facts of Aoraki Water Trust v Meridian Energy Ltd 
are well known and involved applications for 
declarations by Aoraki Water Trust (Aoraki) about 
whether the Canterbury Regional Council was 
constrained in granting Aoraki’s resource consent 
application to take water from Lake Tekapo in 
light of Meridian Energy Ltd’s (Meridian) resource 
consents. Meridian opposed the declarations on the 
grounds that as Lake Tekapo was fully allocated 
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under its resource consents, it had the right of 
non-derogation and legitimate expectation.

The High Court considered that resource consents 
were not real or personal property, but conferred a 
right to use a resource, ie water from Lake Tekapo. 
Granting a permit to Aoraki would reduce Meridian’s 
ability to generate electricity and therefore devalue 
the permit (at [35]).

The High Court found that the principle of 
non-derogation from grant was applicable to all 
legal relationships which confer a right in property 
(at [36]). Meridian enjoyed a legitimate expectation 
that the rights created by its resource consents 
would not be eroded by the consent authority. 
Aoraki has been regarded as the leading case on the 
nature of a resource consent.

In Armstrong v Public Trust [2007] 2 NZLR 859 (HC), 
the High Court considered whether the applicant 
was the sole holder of a coastal permit under 
the common law survivorship of a joint tenant. 
The applicant, Alan Armstrong, and his father, 
John Armstrong, held coastal permits in the name 
of J & A Armstrong to erect whitebait stands in the 
coastal marine area at Moeraki River. Following 
John’s death, Alan applied for a declaration that he 
was the sole consent holder. The application was 
opposed by the Public Trust who represented the 
deceased’s daughter.

In considering the Public Trust’s argument that 
s 122(1) was absolute, the Court held that it did not 
interpret s 122(1) as meaning that Parliament had 
set its face against the creation of property rights as 
incidental to holding consents under the RMA. That 
proposition was confounded by clear exceptions to 
s 122(1). Rather, the purpose of s 122(1) was to prevent 
the unfettered transfer of resource consents except 
where specifically provided (at [18]-[19]).

The Court found that to the extent that the RMA 
allows property rights, the common law as to 
real and personal property will apply, subject to 
constraints in the specific provisions of the RMA (at 
[23]). The Court declared that the applicant was the 
sole holder of the consent by virtue of joint tenancy.

Armstrong v Public Trust is important as the High 
Court acknowledged that it was not the intent of 
Parliament to absolutely prohibit any property 
rights being conferred by the grant of a resource 
consent. Rather, it is the consent holder’s ability 
to transfer the consent that was intended to be 
constrained.

Recent developments in case law

Two recent cases have considered the decision in 
Aoraki and s 122(1), being the Assets Sale Cases and a 
High Court taxation case involving resource consent 
expenditure.

Crown Assets Sale Cases

The Assets Sale Cases, where the New Zealand 
Maori Council challenged the lawfulness of the 
Government’s proposed sale of up to 49% of its 
shares in Mighty River Power Ltd (MRP), have 
provided interesting commentary on the nature of 
a resource consent.

The claimants’ position was that MRP’s resource 
consents were a form of property, and therefore the 
claimants had a direct claim to the consents under 
the provisions of the State-Owned Enterprise Act 
1986, and s 64 of the Waikato-Tainui Raupatu Claims 
(Waikato River) Settlement Act 2010 (which related 
to the Crown’s consultation obligations).

In the High Court, the claimants relied on Aoraki to 
say that the considerable economic value of resource 
consents could only be explained on the basis 
that such value derives from the use of property 
(ie water) according to its permit.

Justice Young noted that the High Court in Aoraki 
was careful not to say a resource consent was a form 
of property. In dismissing the submission, the Court 
said that:

I consider the meaning of s 122 is straight forward. ...

There are only two forms of property in New Zealand, 
real and personal. A resource consent is neither. The 
fact that in limited circumstances a resource consent 
holder may be able to act if the consent is property 
through specific statutory authorisation does not 
generally make a resource consent property. (at [216])

On appeal, the Supreme Court found:

We accept that the water permits used by Mighty 
River Power are properly regarded as interests in the 
Waikato River (differing in this from the position taken 
in the High Court in reliance on the fact that s 122 of 
the Resource Management Act provides that resource 
consents, of which water permits are a kind, are not 
property). …

For the purposes of the Settlement Act, they may well be 
“property” and are in our view certainly an “interest” 
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caught by s 64. If excluded from the application of s 64, 
it is difficult to see what could be within the meaning of 
“certain assets” (in the heading to the part containing 
s 64) or an “interest” in the Waikato River (referred to 
in the text of s 64), of concern to the negotiating parties 
and able to be created by a statutory or other process. 
(at [81])

The Supreme Court went on to say that the issue was 
not whether water permits were property rights or 
interests, but whether the proposed share sale was 
a disposal of such rights or interests, and did not 
consider the nature of the water permits further.

Trustpower Ltd v Commissioner of Inland Revenue

Trustpower Ltd v Commissioner of Inland Revenue 
[2013] NZHC 2970, [2014] 2 NZLR 502 involved a 
dispute over expenditure incurred by Trustpower 
Ltd (Trustpower) in obtaining resource consents 
for four projects, being the Arnold and Wairau River 
hydroelectric power schemes and the Kaiwera 
Downs and Mahinerangi wind farms. While the 
main issue in Trustpower was how resource consent 
expenditure is treated under the Income Tax Act 
2004, the High Court made a number of comments 
on the nature of a resource consent.

Trustpower claimed that approximately $17.7 million 
of expenditure for the projects over the 2006-2008 
tax years was deductible as feasibility expenditure, 
as the projects remained in the development pipeline 
and were yet to be constructed. The Commissioner 
of Inland Revenue disagreed on the grounds that the 
cost incurred for obtaining the consents was capital 
expenditure incurred for the purpose of developing 
and acquiring an asset, and therefore not deductible.

The High Court considered s 122(1), citing Aoraki, 
Marlborough District Council v Valuer General [2008] 
1 NZLR 690 (HC) (where the Court found that mussel 
farms authorised by a coastal permit were not 
property and not rateable as land (at [41]-[59]) and 
the Assets Sale Cases. In considering those cases, 
the High Court commented that the RMA provisions 
established the legal arrangements entered into (eg 
a resource consent applied for and obtained), but 
did not dominate in the tax context (at [73]).

The High Court considered that Trustpower’s 
resource consents were permissive, as Trustpower 
could not legally construct any of the projects 
without them (at [82]). The High Court accepted that 
the resource consents were valuable to Trustpower, 
but only as part of a bundle, package or suite of 
rights. The value of resource consents would be 

tenuous at best given that resource consents on a 
stand-alone basis would be of little interest in a sale 
and that any value could only be as part of an overall 
package (at [94]-[95]).

The Court concluded that it would be artificial from 
a practical and business point of view to regard them 
as separate stand-alone assets in their own right (at 
[97]). Trustpower was ultimately successful.

Implications of recent decisions

In the Assets Sale Cases, the Supreme Court differed 
from the High Court and considered that MRP’s water 
permits could well be property, which is a progression 
from the High Court’s description in Aoraki. This 
suggest a willingness to move further than Aoraki in 
describing the nature of a resource consent. The High 
Court’s view in Trustpower is more consistent with 
Aoraki as it considered that Trustpower’s resource 
consents were permissive and not stand-alone assets. 
It is important to note that both decisions were made 
in the context of specific legislation rather than from 
a purely RMA perspective.

Does the Supreme Court’s view, that a resource 
consent may well be property, have any implications 
for the consent holder? Solely within the framework 
of the RMA, describing a resource consent as 
property is not likely to create any greater rights for 
a consent holder. The RMA clearly contemplates that 
a consent holder is able to utilise the rights created 
by a resource consent, with the value of those rights 
determined by the benefit to the consent holder and 
the consent holder’s ability to transfer or leverage 
the consent. However, the description of the consent 
will not defeat or avoid constraints under the RMA.

What can be drawn from the Supreme Court and 
Trustpower is that s 122(1) is not necessarily the 
beginning and end to how a resource consent is 
treated in other jurisdictions. In those situations, 
it is likely that the Court will very much be guided 
by how a resource consent fits into the principles of 
any specific legislation, rather than relying solely on 
s 122(1).

If s 122(1) is not a barrier to a resource consent 
being treated as property, the implications of the 
recent decisions may benefit parties in equitable 
or common law jurisdictions. The use of alternative 
jurisdictions is not uncommon and has arisen where 
a party seeks to obtain a benefit not otherwise 
provided for under the RMA. This was seen in Aoraki 
where the common law right of non-derogation 
applied to Meridian’s consents, and in Armstrong 
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where the High Court applied common law principles 
of joint tenancy.

The benefit of alternative jurisdictions is 
demonstrated by comparing Hampton v Hampton 
[2010] NZEnvC 9, [2010] NZRMA 412 with Main Farm 
Ltd (in Rec) v Otago Regional Council HC Dunedin, CIV-
2010-412-385, 21 November 2011.

Hampton v Hampton involved a water permit applied 
for by Simon Hampton, and granted, to take 777,600 
cubic metres of water annually for the purpose 
of irrigating two Canterbury farms, his own, and 
another owned by a cousin, Robert Hampton. The 
dispute arose when Simon intended to transfer part 
of the water permit to a third party, and was further 
compounded by the fact that (at that time) Robert was 
unlikely to obtain his own resource consent due to 
allocation issues.

Robert’s ability to prevent the transfer was limited 
as he was not named as the consent holder. Robert 
initially commenced enforcement proceedings that he 
be named as the joint consent holder but the issue was 
ultimately considered in the context of declaration 
proceedings.

The Court acknowledged that resource consents are 
not real or personal property, but are in a category of 
their own, finding that “clearly a consent is property 
in an economic sense but there is no necessary link 
to ownership of any other property”. The Court 
also considered that resource consents conferred 
quasi-property rights (at [14]-[15]).

The Court noted that Simon might hold the part 
of the water permit relating to Robert’s land on a 
constructive trust for Robert, but was unable to 
address this issue due to jurisdiction. The Court 
held that it was inappropriate to make a declaration 
that Robert be named as the consent holder, given 
that Simon was the resource consent applicant, and 
that this position would continue until the resource 
consent transfer process had been approved (at [34]). 
Robert ultimately obtained his own resource consent, 
and the issue of his ownership was not further 
considered by the courts.

Hampton v Hampton can be contrasted with Main 
Farm, which was considered in the context of 
equitable property rights. Main Farm involved a series 
of transactions for the purpose of gaining control of 
dairy farms in the Maniototo area, to be managed 
under a joint venture entity. A sale and purchase 
agreement required the vendor, Alnwick Ltd, to 
assign a water permit authorising 400,000 litres of 

water per hour from the Taieri River to the purchaser, 
Main Farm. The water permit was held in the name of 
Mr Carr, the sole director and shareholder of Alnwick 
Ltd, and Mr Beattie, a neighboring landowner. Mr Carr 
also became a part of the joint venture. The parties 
were aware that the water permit identified in the 
sale and purchase agreement had expired and that a 
replacement permit had been applied for by Mr Carr 
and Mr Beattie.

The relationship between the joint venture parties 
ultimately broke down, the joint venture was placed 
in receivership and numerous civil proceedings 
followed. During the course of the civil proceedings, 
the resource consent was granted as separate water 
permits to Mr Carr and Mr Beattie.

The receivers requested that the Council transfer 
the consent to Main Farm, which the Council refused 
to do for lack of jurisdiction. Mr Carr also refused to 
transfer the consent voluntarily as he claimed it was 
worth $500,000 to $600,000, and intended to sell or 
lease the permit. Main Farm initiated proceedings 
against Mr Carr seeking that he transfer the water 
permit to Main Farm.

Counsel agreed that the issue was whether Main 
Farm held equitable property rights to the renewed 
resource consent. While not specified in the decision, 
this was likely due to the fact that the water permit 
was a new consent and the consent holder was not a 
party to the sale and purchase agreement. The Court 
did not specifically consider s 122(1) and found that 
what was sold to Main Farm was a “bundle of rights” 
and that the vendor “clearly holds the legal title to the 
water right on trust for Main Farm” (at [54]) (though 
we note that the reference to “legal title” is incorrect). 
The Court ordered Mr Carr to transfer the water 
consent to Main Farm.

Main Farm demonstrates the ability of a party to 
obtain relief where it has an equitable property right 
to a resource consent. However, it is possible that 
the Supreme Court’s view that a resource consent 
could be property, and the inference that s 122(1) 
is not necessarily determinative on the nature of a 
resource consent, may result in more parties turning 
to alternative jurisdictions where property rights are 
at issue given the limitations under the RMA.

Conclusions

The courts have long recognised that the nature of a 
resource consent is not as straight forward as set out 
in s 122(1). The courts have considered that a resource 
consent confers a right to use a resource (Aoraki), 
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gives quasi-property rights (Hampton v Hampton) and 
could be property (the Assets Sale Cases).

Regardless of how it is described, what is certain is 
that a resource consent creates rights. In a narrow 
RMA context, the various descriptions will continue 
to provide little practical consequence as the ability of 
a consent holder to utilise the economic value of these 
rights remains constrained by the transfer provisions 
of the RMA, any rules in a plan and feasibly (though 
rare) the conditions of a resource consent. For the 
consent holder, the status quo remains. 

However, in a wider context, the Supreme Court’s 
decision has progressed Aoraki by acknowledging 
that a resource consent could be property. It 
can also be drawn from the Supreme Court and 
Trustpower that s 122(1) is not necessarily the final 
say in determining the nature of a resource consent. 
This may benefit a party in jurisdictions outside the 
RMA. Further, although the ability to obtain relief 
outside of the RMA is already available, it is possible 
the recent decisions may encourage parties to turn 
to other jurisdictions given the courts’ willingness 
to look beyond s 122 in other contexts.

The tale of a river: Protecting the Nevis
 � Maree Baker-Galloway, William Jennings, Anderson Lloyd

The Water Conservation (Kawarau) Order was 
amended in December 2013, marking the end of an 
appeal process that resulted in a split decision of 
the Environment Court, and clarification of the law 
with respect to whether or not there is a threshold 
test that must be met to justify an amendment to 
an Order. The Court’s decision also provided some 
clarity on the meaning of the term “wild and scenic”. 
The majority decision placed significant weight 
on the evidence of expert kayaking and angling 
witnesses, and disagreed with the minority’s view 
that the protection of those outstanding amenity 
values was outweighed by the need to leave the 
option for hydro-generation available in order to 
help combat global warming.

The original application for a Water Conservation 
Order on the Kawarau River catchment

The tale of the Water Conservation Order (the WCO) 
that protects the Nevis River is as long as the angler’s 
tale about the “one that got away”. It all began 
last century, when the Minister of Conservation 
applied in 1990 for a WCO in respect of the Kawarau 
River, the Shotover and Nevis tributaries, and all 
contributing waters. One aspect of the application 
sought a prohibition of damming or diverting the 
Nevis River. Otago Fish and Game Council supported 
the application in order to protect the Nevis sports 
fishery, while the whitewater kayaking fraternity 

supported the application in order to protect the 
extreme whitewater recreation values.

A Special Tribunal (ST) considered the application in 
1992 under Part 9 of the Resource Management Act 
1991 (RMA), and in 1993 gave its recommendations 
in a report to the Minister for the Environment. 
The report recommended protection of the wild 
characteristics of the Lower Nevis (from Nevis 
Crossing to Kawarau confluence), the scenic 
characteristics of the Upper Nevis (above Nevis 
Crossing to source), and recreational purposes 
throughout the entire river, in particular fishing and 
kayaking. However the report did not recommend 
a prohibition on damming or diversion of the Nevis 
River. Instead the remaining Order contained the 
following clause:

No damming allowed unless a rule in a plan or condition 
in any permit granted makes provision for water flows 
to be provided at sufficient levels to enable kayaking to 
be undertaken in the gorge at times stated in the plan 
or permit, and the extent of any impounded water is 
not beyond S143:836485.

Several submissions (appeals) were lodged and 
progressed to the Planning Tribunal in respect of 
the Shotover River alone. None of the appeals related 
to the ST findings and recommendations in respect 
of the Nevis River. In 1996 the Planning Tribunal 
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(3) they must be values or characteristics of the 
waterbody, or the waterbody must contribute to 
them (ie there must be a nexus between them and the 
waterbody) (at [32]-[34]).

The ST then placed the analysis within the section 
207 framework. Section 207 creates a two-tier 
hierarchy:

• “particular regard” must be given to section 199 
matters;

• “regard” must also be given to the application and/
or submissions; the needs of primary and secondary 
industry, and of the community; and the relevant 
provisions of every national policy statement, regional 
policy statement, regional plan, district plan and any 
proposed plan (at [35]).

Section 199 commences with the statement 
“notwithstanding anything to the contrary in Part 2”. 
In other words Part 2 considerations must be weighed 
in the analysis — except only to the extent that any 
Part 2 factor is not seen as contrary (at [37]-[38]). This 
is the only class of decision in the RMA that is not 
made purely subject to Part 2. The ST found:

• There was a threshold test for amending a WCO: 
before determining whether or not a change to 
the order was able to be made, the ST determined 
that it first had to be satisfied that there was new 
information that was unavailable or unknown in 
1992, or that there had been some change “on the 
ground” (at [46]).

• Nothing had changed since the original WCO 
hearing, and there was no new information that 
would support extension of the “wild and scenic” 
characteristic epithet to the entire Nevis River (at 
[68]).

• There was no new information available that 
was not available at the original WCO hearing 
to warrant an amendment to prohibit damming 
and diversion to protect the existing kayaking 
amenity (at [75]).

• There was no justification to amend the existing 
recognition of outstanding angling (at [87]).

• Heritage values did not have a sufficiently 
proximate connection with the waterbody to fall 
within the meaning of section 199 (at [95]).

• Scientific-biogeographic river capture was 
outstanding in the Upper Nevis (the Nevis once 

issued a report Re Minister of Conservation for 
Water Conservation Order in respect of the Kawarau 
River PT Christchurch C033/96, 13 June 1996, to the 
Minister for the Environment and in 1997 the Water 
Conservation (Kawarau) Order was gazetted.

Regional plans and policies must not be inconsistent 
with the WCO (RMA, ss 67(4) and 62(3)). The Otago 
Regional Plan: Water when it became operative, 
recognised the outstanding characteristics 
identified in the WCO (Policy 5.4.5 and Schedule 1A) 
by reflecting the terms of the WCO. The Water 
Plan also made damming or diversion proposals a 
discretionary activity.

The application to amend the WCO

The next chapter in the tale came the following 
decade, when in 2006 the New Zealand Fish and 
Game Council and Otago Fish and Game (together, 
F & G) applied for changes to the WCO in respect 
of the Nevis River. Since the original hearing more 
information had been collected about the sports 
fishery, habitat and values of the Nevis, and use 
patterns of both anglers and kayakers had changed.

F & G sought recognition of the changed 
characteristics of the river, and protection of the 
characteristics and, by an amendment, to prohibit 
the damming or diversion of the Nevis River. There 
were over 250 submissions on the application; 
most supported the application but several power 
companies and councils opposed. Submissions in 
support included many recreational and heritage 
groups. The kayakers were particularly concerned 
with the protection of the outstanding recreational 
kayaking characteristic already recognised in the 
WCO.

In August 2010 the ST issued its report to the 
Minister (Special Tribunal’s report on an application 
to vary the Water Conservation (Kawarau) Order 
1997 in respect of the Nevis River 5 August 2010). The 
ST summarised its task under Part 9 of the RMA 
and commenced with the “centrepiece” — section 
199. Section 199 sets the threshold requirement 
for a WCO — that is, there must be some value or 
characteristic about the waterbody that can be 
considered “outstanding” (at [31]). There are three 
steps under section 199:

(1) identification of particular values or characteristics 
of the waterbody contemplated by section 199;

(2) those values or characteristics must cross the 
“outstanding” threshold;
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flowed in the opposite direction, but 500,000 
to 800,000 years ago it was “captured” by the 
Kawarau River).

• The presence of the only population of Gollum 
galaxiid (now known as the Nevis galaxiid) in the 
Nevis River was an outstanding characteristic (at 
[122]).

• The complete prohibition of damming in the Nevis 
River was imposed to protect the Nevis galaxiid.

The ST confined the amendments to the WCO to 
recognition of the outstanding values of the Nevis 
galaxiid and the Scientific-biogeographic river 
capture event (at [156]). The ST recommended a 
total prohibition on damming and diversion in the 
Nevis River to protect the Nevis galaxiid.

The submissions (appeals) on the ST report

Several parties appealed the ST report to the 
Environment Court, seeking a range of relief from 
complete rejection of the ST recommendations 
through to additions and further strengthening of 
protection.

F & G’s statutory powers

Meanwhile, one of the parties sought declarations 
in the High Court to clarify the extent of F & G’s 
statutory powers, and the Environment Court 
proceeding was placed on hold pending the 
outcome.

The High Court in Pioneer Generation Ltd v New 
Zealand Fish and Game Council HC Dunedin CIV-2011-
412-445, 20 December 2011, concluded:

• New Zealand Fish and Game Council have a function 
under section 26C(1)(g) of the Conservation Act 
1987 “to advocate generally and in any statutory 
planning process … in the management of sports 
fish and game and habitats” (at [16], [33]).

• The WCO is included in Part 9 RMA and is a part of 
a “planning process” (at [34]).

• Under section 26S(7) of the Conservation Act 
the Otago Fish and Game Council is entitled to 
appear before courts and tribunals and be heard 
on matters affecting or relating to its function, 
which is “to manage, maintain and enhance the 
sports Fish and Game resource in the recreational 
interest of anglers and hunters” (at [38]).

• The powers are couched in wide terms and there 
was no justification for restricting them (at [39]).

The High Court declined to make the declarations 
sought, and the Environment Court process 
resumed.

Appeal of Central Otago District Council’s plan 
change

Another twist in the tale began after F & G applied 
to amend the WCO. In October 2008 the Central 
Otago District Council publicly notified a plan 
change, which altered the Outstanding Natural 
Landscape boundary within the Nevis River valley. 
The plan change removed the exemption area for a 
dam footprint previously included in the planning 
maps — the whole valley floor was reclassified as an 
Outstanding Natural Landscape.

The Council decision on submissions then reinserted 
the exemption area for a dam and reclassified this 
area as a Significant Amenity Landscape, which 
provided a lower level of protection. F & G, among 
others, appealed the Council’s decision.

The Environment Court agreed to hear the WCO and 
plan change appeals together, which provided for an 
efficient and integrated process given the amount 
of duplication in evidence. During the proceedings 
the parties agreed that the whole of the Nevis Valley 
is an Outstanding Natural Landscape, and the plan 
appeal was resolved by consent.

The Environment Court inquiry

Now back to the main story. The Environment 
Court must upon receipt of appeals conduct a public 
inquiry in respect of the report to which the appeals 
relate, and report to the Minister recommending 
whether the ST report should be rejected or 
accepted, with or without changes. From October 
to November 2012 the Environment Court held its 
inquiry in Queenstown.

Six months later in June 2013, the Environment Court 
released a rare split-report to the Minister with 
the Commissioners in the majority (Re Whitewater 
New Zealand Inc [2013] NZEnvC 131, [2013] 
NZRMA 357). Commissioners Mills and Edmonds 
recommended a total prohibition on damming and 
diversion to protect the outstanding characteristics, 
particularly the wild and scenic characteristics and 
recreational kayaking and fishing. Judge Jackson on 
the other hand, held that the potential benefits of 
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renewable energy were such that the option should 
be left open for a dam application to be considered 
on its merits.

In making its recommendations the Environment 
Court had to consider the same matters as the ST, 
with the addition of the ST report itself, the appeals 
to the Environment Court and such other matters as 
the Environment Court sees fit. The Commissioners 
considered, at [15], that they needed to approach the 
inquiry by addressing:

Should there be additions to the outstanding 
characteristics in the existing Water Conservation 
Order?

What are the threats to the outstanding characteristics 
from damming and did the Special Tribunal accurately 
assess these?

Should there be a total prohibition on damming and 
diversion, particularly in the light of the needs for 
electricity generation, other community needs, the 
provisions of national planning documents, regional 
and district plans, and relevant matters in the purpose 
and principles of the RMA?

The Environment Court began by addressing the 
legal issue as to whether the threshold test applied 
to the proposed amendments in the application 
by the ST. The ST had considered that it needed to 
ask whether “there is new information that was 
unavailable or unknown in 1992 or has there been 
some change ‘on the ground’?” in order to pass 
an initial threshold for amending a WCO, before 
considering the application on its merits.

The Environment Court disagreed with the ST 
approach. Judge Jackson considered and agreed with 
the approach of the Special Tribunal in the Second 
Gowan Tribunal Report (Interim Decision on an 
Application from New Zealand Fish and Game to vary 
the Buller River Water Conservation Order 11 July 2007 
at [40]). The full Court concluded that there is 
no threshold test. The test is simply whether the 
variation/amendment better achieves the purpose 
of a WCO (Re Whitewater New Zealand Inc at [33], 
[11]). With that settled the focus turns to the points 
of appeal.

First challenge — additional outstanding 
characteristics — wild and scenic

“The test of outstanding is that the characteristic 
would need to be quite out of the ordinary on a 
national basis” (at [18]). The Commissioners referred 

to Re an inquiry into the Draft National Water 
Conservation (Kawarau) Order PT Christchurch 
C33/96, 13 June 1996, and Rangitata South Irrigation 
Ltd v New Zealand and Central South Island Fish and 
Game Council EnvC Christchurch C109/2004, 5 August 
2004 in support of this proposition.

All the experts agreed that the whole of the Nevis 
was outstandingly scenic. The full Court accepted 
that evidence and held that the Lower Nevis had 
scenic as well as existing wild characteristics, 
making the whole of the Nevis scenic.

The experts were divided on the definition for 
“wild”. The landscape experts for F & G and others 
referenced the report by the Parliamentary 
Commissioner for the Environment Hydroelectricity 
or wild rivers? Climate change v natural heritage, 
May 2012 which described the concept of “wild” and 
“scenic” used in various reports (see Re an inquiry 
into the Draft National Water Conservation (Mohaka 
River) Order PT Wellington W20/92, 8 April 1992, at 
55-57, and Re an inquiry into the Draft national Water 
Conservation (Kawarau) Order PT Christchurch 
C33/96, 13 June 1996, at 11 and 21).

The Environment Court was not convinced with 
any definition put forward by the experts. The 
Court said that “wild” and “scenic” occur in section 
199(2), which states that a WCO may provide for, 
among others “its wild, scenic, or other natural 
characteristics”. Hence “wild” and “scenic” are 
only two subcategories of a potentially long list of 
natural characteristics that a WCO could provide 
protection for. The majority decision did not suggest 
a definition for “wild” or “scenic”, but Judge Jackson 
at [82], proffered one for “wild”:

“Wild” when used of a river may mean more than simply 
the presence of rapids and turbulent white water. It 
may refer also to the steepness of the topography, the 
presence of vegetation, the sides of the river, to the low 
density of buildings and structures in or adjacent to the 
river, and to the lack of roads or tracks accessing the 
river (or the relevant parts of it).

The full Court concluded that the Upper Nevis River 
only had outstanding scenic characteristics and was 
not wild for the purposes of a WCO.

Second challenge — additional outstanding 
characteristics — trout �ishery

The existing WCO already recognises the recreational 
purposes, in particular, fishing as outstanding for the 
whole of the Nevis River, and kayaking as outstanding 
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for the lower half. F & G sought to add additional trout 
fishing and habitat features.

The Commissioners acknowledged that the fishery 
attributes “make for an unusual and interesting 
fishery”, but then said “they do not make the 
fishery outstanding in terms of spawning habitat or 
adult brown trout” at [38]. Hence the trout habitat 
characteristics were not recommended for addition 
to the WCO. Recognition was restricted to that of 
outstanding recreational angling.

Third challenge — damming and diversion 
prohibition

The WCO allows inundation of a certain area of the 
Nevis River Valley.

The Commissioners concluded “that a dam or 
diversion on the Lower Nevis would have major 
negative effects on the wild and scenic qualities of 
the Lower Nevis” (Whitewater New Zealand Inc v 
New Zealand and Otago Fish and Game Councils [2013] 
NZEnvC 131 at [55]).

In terms of threats to the kayaking amenity, the 
Commissioners highlighted the common themes 
running through the evidence of the expert paddlers 
in relation to amenity/visual/perceptions and that 
“industrialising” the Nevis is completely inconsistent 
with its current status as a wild and scenic river. The 
Commissioners concluded “the potential effects of 
a hydro-electric scheme on the Nevis River to the 
existing kayaking amenity below the Nevis Crossing 
was adverse to the extent that they alone may justify 
the proposed damming and diversion prohibition 
amendment to the Water Conservation Order” (at 
[99]).

The Commissioners considered the threats of a dam 
or diversion on the recreational angling amenity, and 
agreed with the evidence of the fishing guides and 
anglers, who observed that it is simply untenable to 
compare the substitution of river angling with the 
ability to fish in an impoundment.

By way of contrast Judge Jackson found that the 
contribution a small dam or diversion would play in 
reducing global warming outweighed the absolute 
protection of the outstanding kayaking and wild and 
scenic characteristics (at [235]). He wrote “the small 
cumulative contribution which a dam and powerhouse 
could make to a much more pressing problem — 
global warming — outweighs those anthropocentric 
matters since it appears there will be no adverse 
ecological effects” (at [231]). He agreed that foreclosing 

opportunities for future hydro development on the 
Nevis was unnecessary prior to a full assessment of 
effects in a resource consent application (at [236]).

On this contentious point the Commissioners did 
not “accept that not allowing a small hydro dam 
on the Nevis River would inexorably result in 
global warming, the river drying up and the values 
and outstanding qualities being lost forever” (at 
[122]). The Commissioners also found that the 
planning documents did not adequately protect the 
outstanding characteristics in the WCO. In the end 
the Commissioners could not find any compelling 
reasons to not prohibit the damming and diversion of 
the Nevis River.

Nevis galaxiids

The full Court held that a dam or diversion would not 
threaten the Nevis galaxiid because Nevis galaxiids 
rely on the River’s tributaries for its survival. However, 
the current WCO did not offer enough protection for 
the Nevis galaxiid because the existing WCO only 
related to the Nevis River mainstem. The inclusion of 
tributaries was not brought up in the application or 
the appeals. Judge Jackson held that no jurisdictional 
bar existed for adding tributaries because there was 
no breach of natural justice and the Environment 
Court was holding an inquiry. As such, both the 
Commissioners and Judge Jackson recommended 
including the Nevis’s tributaries in the WCO.

Conclusion

The Commissioners were left in no doubt about the 
value of an uncompromised Nevis River to the local 
community based on the valuable evidence given by 
non-experts (kayakers, anglers, and locals). Protection 
of the outstanding characteristics outweighed the 
limited potential for electricity generation, and the 
Commissioners recommended to the Minister to 
prohibit damming and diversion on the Nevis River.

Additionally, the full Court confirmed and 
recommended the ST report for amending 
the WCO to include the Nevis galaxiid and the 
Scientific-biogeographic river capture event as 
outstanding characteristics of the Nevis. The full 
Court went a step further and recommended the 
inclusion of the Nevis’ tributaries in the WCO as well.

Minister’s recommendation to the Governor-
General

The Minister for the Environment Amy Adams 
accepted all of the Environment Court Majority’s 
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recommendations on 1 November 2013. The Minister 
decided that the benefits of protecting the Nevis 
galaxiid and the wild and scenic characteristics of 
the river outweighed the benefits of preserving the 
option of a dam (NZ Parliament, Questions for Oral 
Answer, 19 November 2013). Accordingly, the Minister 
made a recommendation to the Governor-General to 
make the Water Conservation (Kawarau) Amendment 
Order 2013 to reflect the report on 11 November 2013. 
The Order commenced on 13 December 2013.

The commencement of the Order brought an end to 
this long, twisting tale, and resulted in the protection 
of one of New Zealand’s truly outstanding wild and 
scenic places.

Maree Baker-Galloway acted for Fish and Game, and 
Whitewater New Zealand in this case. 

Both authors acknowledge the assistance of Jackie St 
John (Anderson Lloyd) in preparing this article.

Introduction

The High Court decision Biodiversity Defence Society 
Inc v Solid Energy New Zealand Ltd [2013] NZHC 3283, 
(2013) 17 ELRNZ 337 is significant. It considers how 
to apply section 125 of the Resource Management 
Act 1991 (RMA) when a single project is enabled 
by multiple, interlinked resource consents. The 
decision, upholding the earlier Environment Court 
decision Biodiversity Defence Society Inc v Solid 
Energy New Zealand Ltd [2013] NZEnvC 195, will 
be particularly relevant to consent holders and 
applicants for large scale projects requiring a suite 
of resource consents.

Background

In August 2005 Solid Energy was granted 22 
resource consents for the establishment, operation 
and closure of the Cypress Mine. The consents were 
“hard won”, involving appeals to the Environment 
Court and High Court. Cypress was proposed as 
an additional mining area alongside the existing 
Stockton Mine on the Stockton Plateau. Its economic 
contribution to the West Coast was forecast as 
being many millions of dollars, and its estimated 
contribution to employment similarly significant. 
It would disturb around 260 ha of land, including 
areas of acknowledged significance under section 
6(c) of the RMA.

The consents were subject to both general and 
specific conditions. As is common practice, the 
general conditions stipulated a single lapse date for 

Lessons in lapsing
 � Alanya Limmer, Director, Goodman Tavendale Reid

all consents — 7 years from commencement.

In June 2013 the Biodiversity Defence Society applied 
for a declaration that the Cypress consents had 
lapsed, and an enforcement order requiring cessation 
of any further works pursuant to the, allegedly, lapsed 
consents.

The parties agreed that coal mining (bulk and 
continuous) had not commenced by the lapse date. By 
the lapse date, Solid Energy had spent approximately 
$14 million on the development of Cypress including 
detailed design, fulfilment of consent conditions 
(eg numerous management plans) and some physical 
construction works (including some roads and 
culverts).

In essence the Society argued that each consent 
had to be considered individually, and that those 
necessary for continued work at Cypress had lapsed 
due to the non-existence of an “operational or very 
close to operational” coal mine by the lapse date.

Solid Energy primarily argued that the consents 
were sought as a coherent and comprehensive 
suite to enable a single project — the development, 
operation and closure of the Cypress Mine. 
Therefore, all consents must be bundled together 
for the purposes of section 125 before a judgment 
can be formed as to whether the combined impact 
of all activities undertaken (physical and non-
physical) amounted to sufficient carrying out of the 
consents as a whole.
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• Section 125 does not necessarily prefer or require 
commencement of the ultimate activity; this will 
depend on the context, Biodiversity (HC) at [61].

• Whether a consent or suite of consents has been 
“given effect to” will be decided against the 
material facts of the particular case. Cases with 
wholly dissimilar facts are of limited assistance in 
defining correct application of the “given effect to” 
standard, Biodiversity (HC) at [54].

• It is realistic and permissible to expect some 
deferment in giving effect to consents in a context 
such as a commercial coal mining operation, 
Biodiversity (HC) at [83].

As well as determining the correct approach in cases 
of multiple consents, Biodiversity Defence Society Inc 
confirms that whether or not consent has been “given 
effect to” will always be a matter of judgment. There 
is no simple or bright-line test that can be applied: 
a reality that makes providing definitive advice in 
respect of section 125 challenging. However, given 
the myriad of widely varying circumstances for 
which consents are issued — from single buildings to 
coal mines — any greater level of prescription could 
potentially jeopardise attainment of section 125’s 
purpose within the Act.

Alanya Limmer acted as counsel for Solid Energy New 
Zealand Ltd in the Environment Court, and co-counsel 
in the High Court.

Bundling

Both courts found in favour of Solid Energy’s 
“bundling” approach, despite the words of section 125 
being somewhat inhospitable to a dynamic and on-
going process, such as that of a coal mine, Biodiversity 
(HC) at [64], and Biodiversity [2013] NZEnvC 195 at [67].

Both courts found the consent-by-consent approach 
would be a nonsense having regard to the purpose of 
section 125 and the Act, Biodiversity (HC) at [85], and 
Biodiversity [2013] NZEnvC 195 at [115].

The High Court articulated the statutory question 
(and answer) as being:

... has Solid Energy given effect to the suite of consents 
to develop Cypress Mine before the expiry date of 
23 August 2012? The answer to that question has to be 
yes. It is the answer reached by the Environment Court. 
It is a question of degree, but in this case, in my view, it is 
not a line call. (At [88])

“Given eff ect to”

There are some important findings and observations 
in the decisions as to the standard of “given effect to”, 
based on the purpose of the section and the Act:

• “Given effect to” does not allow a consent to be 
neglected or put in the “bank” to be used at some 
future time, Biodiversity (HC) at [67].

The Evolution of Management Plans
 � Joshua Leckie, Senior Solicitor, Sarah Anderton, Solicitor, Bell Gully

In recent years management plans have become 
widely used to the extent that they now have a 
“central place” in large developments (Golden Bay 
Marine Farmers v Tasman District Council EnvC 
Wellington W19/2003, 27 March 2003 at [411]). The 
use of management plans is not however unfettered, 
and consideration by decision-makers is needed in 
order to clearly establish that management plans 
will operate in a way that serves the purpose of the 
Resource Management Act 1991 (RMA).

The use of management plans is driven by applicants 
not always being in a position of knowing all 
mitigation and effects management methods 
with regard to their proposal prior to making an 

application. The Environment Court has stated 
that it would be unfair and unreasonable to 
expect an applicant to anticipate and research all 
hypotheses that may occur during the course of 
the application process (Crest Energy Kaipara Ltd v 
Northland Regional Council EnvC Auckland A132/09, 
22 December 2009 at [228]). Management plans 
recognise this and provide an appropriate regime 
within which applicants can manage the effects of 
their applications.

Management plans also have the advantage of 
enabling greater flexibility in complying with 
consent conditions. This allows an applicant to 
make adjustments when, for example, improved 
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technologies become available or further 
information is obtained which assists in reducing 
effects (Wood v West Coast Regional Council [2000] 
NZRMA 193 (EnvC)). The ability to make these 
changes within the management plan regime 
relieves the applicant of the need to follow the 
formal process to vary consent conditions.

The use of management plans is not however 
without criticism. One concern is that those affected 
by a proposal do not have the opportunity to submit 
on management plan provisions in the way that 
they would have input into conditions through the 
hearing and appeal process. This can have the effect 
of locking out of the process those who are most 
affected. Another concern is that delegating the 
management of effects to management plans is to 
delegate the function of RMA decision-makers.

The Court’s approach to addressing this concern has 
changed over time. In 1994 the Planning Tribunal 
considered that it was not appropriate for the Council 
to reserve power to approve a noise management 
plan to a later date (Bird v South Canterbury Car Club 
PT Christchurch C027/94, 11 March 1994).

In Affco New Zealand Ltd v Far North District Council 
[1994] NZRMA 221 (PT), the Planning Tribunal 
considered that it was vital that they saw the content 
of management plans to be able to make a decision 
on the resource consent application.

This view has evolved over time. In an interim 
decision in Ravensdown Growing Media Ltd v 
Southland Regional Council EnvC Christchurch 
C194/2000, 5 December 2000 the Court held that 
the specifics of a management plan do not need to 
be included in conditions as it is appropriate to give 
flexibility to explore ongoing improvements and 
alternative methods if any became available.

Case law has now established that, in allowing this 
flexibility, the key overarching requirement is that 
management plans must operate in a way that will 
serve the purpose of the RMA (Crest Energy Kaipara 
Ltd v Northland Regional Council EnvC Auckland 
A132/09, 22 December 2009 at [229]). To assist in 
deciding whether a management plan will meet 
this purpose, the Environment Court and Boards 
of Inquiry have sought to establish parameters 
within which the management plan approach 
must operate. In particular, the decision-makers 
have stated that the conditions which provide for 
the use of management plans must include clear, 
reasonably certain and enforceable objectives (Crest 

Energy Kaipara Ltd v Northland Regional Council 
EnvC Auckland A132/09, 22 December 2009 at [227]; 
Groome v West Coast Regional Council [2010] NZEnvC 
399 at [14]) and that conditions should contain 
quantifiable standards and performance criteria 
against which management plans can be assessed 
(Final Report and Decision of the Board of Inquiry into 
the Transmission Gully Proposal Board of Inquiry, 
EPA 0175, June 2012 at [187] (the Transmission Gully 
decision)).

The management plan should provide for the 
collection of baseline knowledge to establish the 
existing state of the environment upon which 
management plans can build in an ongoing and 
cyclical process (Crest Energy Kaipara Ltd v 
Northland Regional Council EnvC Auckland A132/09, 
22 December 2009 at [228]; Transmission Gully 
decision at [186]). The management plan can then 
set out a design for management, monitoring, 
evaluation of monitoring results and reviewing and 
refining of hypotheses (Crest Energy Kaipara Ltd v 
Northland Regional Council EnvC Auckland A132/09, 
22 December 2009 at [226]).

In addition to the requirements identified in 
those decisions, conditions also need to clearly 
set out the mechanisms for review and update of 
management plans, usually as monitoring feedback 
becomes available (Transmission Gully decision at 
[184]-[185]). The updating of these plans is relatively 
straightforward, the real challenges arise around 
the review and approval processes. Review is 
important as by allowing management plans to 
control environmental effects, decision-makers risk 
delegating their decision-making powers. This is 
acceptable for the certification of details, however 
decision-makers should not delegate the making 
of substantive decisions (Royal Forest and Bird 
Protection Society v Gisborne District Council [2010] 
NZEnvC 128).

The review and approval process which is 
appropriate in any particular case will vary 
depending on the type of application in question. 
In the resource consent context it is usual for the 
council to review and approve plans, whereas in the 
designation context the approval mechanism is not 
so clear in light of the Outline Plan process in the 
RMA. Section 176A of the RMA sets out the matters 
which must be shown by an Outline Plan, including 
the broad catch-all provision for “any other matters 
to avoid, remedy or mitigate any adverse effects on 
the environment”. If included as part of the Outline 
Plan, management plans are subject to the process 
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set out in section 176A allowing for the territorial 
authority to request changes to the Outline Plan, and 
appeal to the Environment Court if those changes 
are not made. However, the circumstances in which 
management plans should be submitted as part of 
this process is not clearly established.

The Board of Inquiry in Transmission Gully 
considered that management plans dealing with 
a number of different effects (including noise and 
vibration, traffic and heritage) could be submitted 
as part of the Outline Plan process. Similarly, in 
Villages of NZ (Mt Wellington) Ltd v Auckland City 
Council EnvC Auckland A056/09, 21 July 2009 the 
Construction Effects Management Plan relating to 
the construction of a sports field was submitted via 
this process. In DNZ Property Fund Ltd v Rotorua 
District Council [2012] NZEnvC 64 the Court required 
submission of the Management Plan to the Council, 
however, specifying that if agreement was not 
reached between the Council and the requiring 
authority, the Outline Plan process was to apply 
so that the Outline Plan would be finalised in 
accordance with the provisions of the RMA.

Decision-makers in other major projects have 
however taken a different approach. In the Board of 

Inquiry decisions in both Men’s Correctional Facility 
at Wiri and the Waterview Connection, the conditions 
have required certain management plans to be 
submitted to the Council prior to the commencement 
of construction works (Final Report and Decision 
of the Board of Inquiry into the Proposed Men’s 
Correctional Facility at Wiri (Board of Inquiry, EPA 
0056, 26 September 2011); Final Report and Decision 
of the Board of Inquiry into the New Zealand Transport 
Agency Waterview Connection Proposal (Board 
of Inquiry, EPA 25, 25 March 2011)). Unlike other 
management plans, these management plans would 
not be subject to the Outline Plan process.

Overall, management plans provide an important 
and effective mechanism for enabling and 
appropriately managing the effects of large 
developments in the real world. Environment 
Court and Board of Inquiry decisions have 
established a set of key requirements for conditions 
allowing for management plans. These include 
setting clear, reasonable and certain objectives; 
quantifiable standards and performance criteria; 
and review mechanisms. Further consideration by 
decision-makers would be expected in upcoming 
years as the popularity of management plans seems 
likely to continue.

Oil and Gas in the Exclusive Economic Zone
 � Robert Makgill, Barrister, Auckland

This article summarises some of the key points in 
a recent paper prepared by the author for the New 
Zealand Law Society “Exploration and Development 
within the EEZ — offshore oil and gas” (John Bay, 
Robert Makgill, James Willis, NZLS CLE Ltd, 
March 2014).

The present Government, with a view to 
New Zealand’s long-term economic performance, 
has encouraged the growth of the offshore Oil and 
Gas industry within our continental waters. Oil is 
New Zealand’s fourth largest export earner (approx 
$NZ3 billion per annum). Crown estimates in late 
2009 indicated that development of our unexplored 
offshore basins could be worth $NZ30 billion 
per annum by 2025.

New Zealand’s Exclusive Economic Zone (EEZ) 
and continental shelf, are vast. The EEZ spans 
more than 20 times our land area, and is roughly 
equivalent in size to the European Union, the 
North Sea and a quarter of the Mediterranean 
combined (John Bay, NZLS CLE Ltd, March 2014, 
at 75). However, its size is matched by how little 
baseline information we have on its various benthic 
environments and ecology. In practical terms, 
scientific understanding of our continental waters 
is limited. Furthermore, although the probability of 
an occurrence may be low, a major oil spill within 
our EEZ would have significant environmental and 
economic consequences. By way of example, the 
Deepwater Horizon blow-out cost British Petroleum 
approximately $US41 billion.
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serve a similar purpose to planning rules under the 
Resource Management Act (the RMA). The Minister 
has already made a number of key regulations for 
petroleum activities under the new Act. In the Oil 
and Gas exploratory phase, seismic surveying can 
be undertaken as of right under the Permitted 
Activity Regulations 2013. However, unlike the 
RMA, an operator must first satisfy information 
and consultation requirements (Schedule 1). 
Exploratory drilling for petroleum is classified 
as a non-notified discretionary activity under 
the recently promulgated Non-notified Activities 
Regulations 2014. Oil and Gas development (or 
production) remains a full discretionary activity 
under the EEZ Act by virtue of the fact that it is not 
expressly permitted, non-notified, discretionary or 
prohibited under the regulations.

Oil and Gas production (including drilling), 
as a discretionary activity, will require a 
publicly-notified resource application. The EPA has 
130 working days after a production application is 
determined as being complete in which to notify, 
hear and issue a decision in respect of the application. 
Submissions will be invited upon notification, and 
hearings held if requested by any party including 
submitters. The estimated cost of a notified process 
to the applicant is between $250,000 to $1.5 million. 
The cost of this process is justified on the basis of 
the duration of production activities (30 to 40 years) 
together with the potential for significant adverse 
effects. Non-notified discretionary activities will 
still require an application for consent, but will be 
decided by the EPA without a public process.

The Minister may make regulations classifying 
an activity as non-notified discretionary if of the 
opinion that the activity has a low probability of 
a significant adverse effect, and the activity is 
routine, exploratory or of brief duration (s 29D(1)). 
The Ministry for the Environment’s (MfE) activity 
classification discussion document released at 
the end of last year indicated that exploratory 
petroleum activities fall within these thresholds. 
Furthermore, regulatory impact statements raised 
concerns that making petroleum exploration 
a full discretionary activity would discourage 
investment within New Zealand’s EEZ. The cost of 
a non-notified process to the applicant is estimated 
to be between $100,000 to $450,000.

The EPA is to assume jurisdiction over discharges 
connected with oil exploration and development 
under the EEZ Act, while Maritime New Zealand 
(MNZ) will continue to exercise control over oil spills 
from maritime shipping under the MTA. The MfE 

The Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 (the EEZ Act) was 
enacted to address significant gaps that existed in 
the environmental regulation of the EEZ. Up until 
then, the legislative regime was largely concerned 
with allocation under the Crown Minerals Act 
(Greenpeace v Minister of Energy and Resources 
[2012] NZHC 1422). The principal exception was the 
requirement for a discharge management plan (and 
oil spill contingency planning) under the Maritime 
Transport Act (the MTA).

The purpose of the EEZ Act is sustainable 
management (s 10(1)). The Act establishes an 
effects-based regime for environmental decision-
making within the EEZ. The risk of decision-
making in the face of limited scientific knowledge 
concerning the EEZ is managed through the Act’s 
information principles.

Decisions about exploration and development must 
be based on “best available information”. Where 
information is “uncertain or inadequate”, decision-
makers must “favour caution and environmental 
protection”. This approach is required by: (a) the 
Minister when formulating regulations for Oil and 
Gas (s 34), and; (b) the Environmental Protection 
Authority (the EPA) when considering applications 
for marine consent to undertake exploration or 
development within our deepwater basins (s 61).

Where favouring caution or environmental 
protection means that an activity might be 
prohibited under regulation or an application 
for marine consent refused, the EEZ Act requires 
that consideration be given to whether taking an 
“adaptive management approach” might enable the 
activity to be undertaken. Adaptive management 
seeks to manage unknown effects, or the risk 
of potential effects, in a manner that allows the 
operation of an activity to be adapted as real-time 
information comes to hand. It requires inter alia 
staging, strong baselines, on-going monitoring and 
the ability to alter or stop an activity in response 
to new information (Crest Energy Kaipara Ltd v 
Northland Regional Council EC Auckland A132/09 
at [101]). For a detailed discussion of adaptive 
management and approaches to managing risk see 
Royden Somerville “Policy Adjudication, Adaptive 
Management and the Environment Court” (2013) 
Vol 9 Resource Management Theory and Practice 1.

The Minister for the Environment is empowered 
to make regulations under the EEZ Act, classifying 
activities as permitted, non-notified, discretionary 
or prohibited. The EEZ regulations, in this respect, 
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has released a discussion document that addresses 
inter alia proposed oil discharge regulations. The 
MfE anticipates that the discharge regulations will 
come into effect by the end of June. In the meantime, 
the approval regime for discharges from offshore 
installations will remain in place under the MTA’s 
marine protection rules (Part 200). This requires 
the preparation of a discharge management plan 
and its approval by the Director of MNZ. It was 
this plan that was at the centre of dispute under 
the transitional provisions of the EEZ Act in 
Greenpeace v Environmental Protection Authority 
[2013] NZHC 3482, [2014] NZRMA 112. Judicial review 
was declined in this case as the EPA’s powers were 
procedurally limited to determining whether the 
application was complete, and there was no scope 
to reconsider the merits of information already 
considered by MNZ under the MTA.

MNZ will retain jurisdiction over oil-spill 
contingency planning under the MTA once discharge 
powers transfer to the EPA. Operators will, therefore, 
continue to be required to obtain MNZ approval 
for emergency response measures to be taken in 
the case of a spill from an offshore installation. 
Operators of offshore oil installations will also 
continue to be required to hold at least $NZ25 million 
of public liability insurance to cover any clean-up or 
damage costs in the event of an oil spill (s 385H MTA 
and Part 102 of the marine protection rules).

Non-discharge offences under the EEZ Act, as with 
the RMA, are subject to strict liability (ie there is 
no requirement to prove intent). However, the 

Act does not adopt a strict liability regime for oil 
pollution offences. This difference of approach may 
be because the financial penalties for a conviction 
can include orders to meet the costs of clean-up 
or repairing any damage. It might be said there 
is a civil flavour to these penalties, which is also 
reflected in the defences (eg the damage occurred 
without negligence).

In terms of civil liability, the MV Rena oil spill proved 
controversial from a public policy perspective 
insofar as limitation of liability under maritime law 
reverses the commonly accepted assumption that 
the polluter should pay. Importantly, there is no 
limitation of civil liability for oil pollution damage 
from offshore installations under international 
law. Accordingly, civil liability for oil pollution from 
offshore structures is theoretically unlimited under 
the MTA. However, in practical terms, the ability to 
recover damages is likely to be to be governed by 
the financial resources available to those liable.

Insurance cover for clean-up costs and claims up 
to $US1.25 billion appears to be available in the 
market ... “Beyond that, the payment of claims will 
become a question of whether the operator has 
the financial capacity to self-insure, as was the 
case with BP in the Deepwater Horizon situation” 
see Paul David “The Search For Oil in New Zealand 
Waters: Work to be Done?” (2011) 25(1) Australian 
and New Zealand Maritime Law Journal 49, at 64. 
 The potential difficulty in recovering damages 
serves to emphasise the importance of good 
decision-making under the Act.

The replacement of the elected and politically 
accountable Canterbury Regional Council (ECan) 
by central-government-appointed commissioners 
through the Environment Canterbury Temporary 
Commissioners and Improved Water Management 
Act 2010 (ECan Act) provoked an immediate public 
outcry, and one cannot help wondering if their 
tenure would have been so easily extended were it 
not for the subsequent series of seismic events that 
devastated large parts of Christchurch. However 

outside the city, the Commissioners have continued 
to push through the government’s agenda for change 
in water management without the usual local 
government political challenges. A key component 
in that change has been adopting a collaborative 
management approach. The latest products are the 
Canterbury Land and Water Regional Plan (CLWRP), 
and now the Selwyn-Waihora Chapter for that 
plan, known as Variation 1 (SWV) announced in 
February 2014. 

The Selwyn Waihora catchment: A triumph for collaborative 
management?

 � Hamish G. Rennie, Faculty of Environment, Society and Design, Lincoln University
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The Selwyn River (Waikirikiri) flows into Lake 
Ellesmere (Te Waihora) which, at 20,000 ha surface 
area, is New Zealand’s fifth largest lake and its 
largest lagoonal lake. Although a third of the lake 
and parts of the catchment lie within Christchurch 
City boundaries (since the demise of Banks 
Peninsula District Council) the lake and catchment 
largely lie within Selwyn District Council Selwyn is 
the fastest growing district in New Zealand, is home 
to the ambitious Central Plains Water project and is 
experiencing rapidly expanding dairy farming. Fresh 
water resources in this area are under considerable 
pressure and generally over-allocated, and the water 
is perceived as being highly polluted. The lake, a 
taonga of Ngai Tahu and a wetland of international 
importance, has recently been the subject of both 
a change to its 1990 Water Conservation Order and 
a subsequent consent hearing on its key direct 
management measure; the regime for artificially 
opening the lake to the sea. Here, I describe the 
main points of the new planning developments and 
discuss some of the issues that will be interesting 
for the courts and resource managers over coming 
months.

The management of Lake Ellesmere/Te Waihora

In the years before Māori settled in the area, the lake 
was extended over a much greater area as it was 
surrounded by extensive marshes and wetlands. 
Māori opened the lake to the sea to limit the lake’s 
encroachment on their marae. Later Europeans, 
inspired perhaps by the drainage successes of the 
Fens in England and the lands of the Netherlands, 
sought to permanently drain the lake to create rich 
farmland. This included the passage of the Ellesmere 
Lands Drainage Act 1905, and significant surrounding 
wetlands, such as the Killinchy Swamp, were drained 
and become excellent lowland cropping, sheep and 
dairy lands. 

However, there were other values, some of which, 
as Golda Varona’s 2013 Lincoln University doctoral 
thesis ‘Community Environmental Attitudes’ has 
shown, remained relatively constant, but others 
changed over the century. The Selwyn River became 
a major trout fishing destination and was popular 
for swimming, picnicking and boating. The lake 
itself was a focus of recreation, particularly bird 
shooting, commercial and recreational fishing (eg, 
flounder) and boating. The New Zealand Water Ski 
Championships were held there in the 1960s. At that 
time there were extensive water-weed (macrophyte) 
beds in the lake, some distance from shore, which 
provided extensive fish habitat and protected the 
soft shores from wave action. 

In 1968, the Wahine Storm ripped the macrophytes 
from the lake bed and they have never 
re-established. The lake changed from a macrophyte 
to microphyte (eg. algae) dominated ecosystem 
almost overnight, with consequent loss of shore 
protection and fish habitat. Numbers of trout caught 
in the Selwyn River dropped dramatically, although 
there remains considerable debate over the cause. 
Some species, particularly shortfin eel, appear to 
be sustainable at their current harvest levels and 
make up approximately a quarter of New Zealand’s 
commercially caught eels. Increased levels of 
nutrients from the largely agricultural catchment 
had become an increasing concern, and by the end 
of the 1990s there had been health warnings about 
swimming in the Selwyn and about the algae blooms 
in the lake, although never at the scale of the toxic 
algae that affected its neighbouring Lake Forsyth/
Wairewa. See the proceedings of the series of 
Living Lake Symposia held every two years since 
2007 for scientific reports and assessments of the 
lake: Waihora Ellesmere Trust “Events” 2009 at 
www.wet.org.nz.

However in 1990, the international importance of 
Lake Ellesmere as a bird habitat was recognised 
through the National Water Conservation (Te 
Waihora/Lake Ellesmere) Order 1990 (WCO2009). 
This order effectively established heights above 
sea level that would need to be exceeded before the 
lake was to be opened to the sea. Once the lake was 
opened, by bulldozers operating in quite hazardous 
settings, its head of water enabled it to scour a 
larger channel and it could flow into the sea until a 
southerly storm blocked the channel with shingle. 
If there were consistent southerlies blowing, the 
lake could not be realistically opened or kept open. 
Failed or delayed lake openings meant both direct 
inundation of surrounding farm lands and higher 
groundwater that impeded the flow of surface water 
from drains or lands during storms, resulting in 
indirect flooding. The benefits of lake openings were 
to landowners, largely farmers, and so the bulk of 
the costs of lake openings were born by the local 
landowners, through a special drainage rate. 

The need for a significant change in approach was 
apparent by 2002 when the first meeting was held 
by what became the Waihora Ellesmere Trust, a 
community organisation whose objects relate to 
the lake, its environs and tributaries. Three years 
later, it was drawn to the media and Parliament’s 
(see for instance word of mouth media “Call to 
halt the serious decline in fresh water” (press 
release, 29 August 2005) attention by Judge Smith’s 
comments in the Lynton Dairy Ltd v Canterbury 
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Regional Council EnvC Christchurch C108/05, 
22 August 2005 where he observed (at [101]) that 
the state of the lake was a “significant shock” to 
the Court and it appeared to be “manipulated for 
farming rather than the natural values.” Urgency 
was needed to address its problems, but the levels 
of water quality and quantity in lowland streams in 
the lake’s catchment were also “unacceptably low” 
(at [135]). However, the Court was not convinced by 
ECan’s approach to managing the cumulative effects 
of land use on water and granted the consent, 
effectively ending the Council’s approach to the 
cumulative effects of dairying in Canterbury. The 
consent was for taking groundwater from aquifers 
below 150m deep at a rate of up to 560 l/sec to 
provide additional irrigation to 1000ha of land some 
40km from the lake.

Thus, the demand for water to irrigate more extensive 
areas of the plains and thereby intensify dairy and 
other agricultural production was seemingly at odds 
with the observations of concerned citizens and 
the Court. In the following brief analysis I will not 
revisit the Canterbury Water Management Strategy 
or the provisions of the plans in depth. The intention 
is to describe the issues that are now facing water 
managers and the community. 

Changes to the lake opening regime

In 2011 the National Water Conservation (Lake 
Ellesmere) Order 1990 was amended and renamed 
the National Water Conservation (Te Waihora/Lake 
Ellesmere) Order 1990 [WCO2009] by the “National 
Water Conservation (Te Waihora/Lake Ellesmere) 
Amendment Order 2011” (25 August 2011) 134 
New Zealand Gazette 3823. In this paper, WCO2011 is 
used to reference the amended version.

The 2011 changes are notable primarily for 
expanding the outstanding features identified 
for the WCO. In 1990 the lake was identified only 
as providing “outstanding wildlife habitat” and 
included provisions to protect that habitat. WCO2011, 
cl 3 declares that the lake:

has or contributes to the following outstanding amenity 
or intrinsic values which warrant protection:

habitat for wildlife, indigenous wetland vegetation and 
fish; and

significance in accordance with tikanga Māori 
in respect of Ngāi Tahu history, mahinga kai and 
customary fisheries.

Both the renaming of the Water Conservation Order 
and the values in the second value recognise the 
significance of the lake as a taonga for Ngāi Tahu 
and the closer relationship between Ngāi Tahu and 
ECan, whereas the first value is of more general 
application. For a fuller discussion of the shift 
to listing an increased range of values and other 
changes occurring over time in WCOs see Kenneth 
FD Hughey, Hamish G Rennie and Nick Williams 
“New Zealand’s ‘wild and scenic rivers’: Geographical 
aspects of 30 years of water conservation orders” 
(2014) 70 New Zealand Geographer 22.

The primary mechanisms of protection are the 
restrictions to the height above mean sea level at 
which the lake can be opened to the sea. These have 
been retained as 1.05 m (1 August to 31 March) and 
1.13 m (for the rest of the year). However, WCO2011 
now allows the lake to be opened at any time from 
1 April to 15 June (WCO2011 cl 4(2)). This is additional 
to the openings from 15 September to 15 October, 
allowed in the original Water Conservation Order. 
These seemingly contradictory provisions are to 
enable better fish migration. Lake level management 
with additional consideration of fish passage is 
expected to result in a higher average lake level, with 
earlier spring openings allowing more time for the 
lake to fill before the heavy evaporation period in 
summer. It is important to note that the thresholds 
in the WCO2011 are not triggers at which the lake 
will be opened, but levels below which no resource 
consent can allow the opening of the lake. 

Subsequently the Canterbury Regional Council and 
Te Rūnanga O Ngāi Tahu jointly applied for resource 
consents to enable them to artificially open the lake as 
the previous Canterbury Regional Council’s consents 
had expired. The nature of the consent application 
placed considerable weight on the issues important 
to fisheries and very little on avoiding the inundation 
of surrounding lake land, potential drowning of the 
indigenous vegetation and the loss of important bird 
habitat. Submitters were concerned over these issues 
and that productive farm land would be flooded 
either directly or indirectly if there were any delays 
in the decision to open the lake. They sought some 
mechanism to resolve any disputes between the two 
consent holders that might lead to delays. Although 
the commissioners expressed their concerns at 
the lack of any transparent conflict-resolution 
mechanism, they opted to rely on the goodwill and 
collaboration of the joint consent holders to act 
appropriately and open the lake. They also noted 
that there was no information on which they could 
arbitrarily set a maximum height, and they included 
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a condition requiring the consent holders to develop 
a protocol with various interested stakeholding 
organisations, possibly with a maximum height 
and other matters that should be considered when 
deciding to open the lake. A similar protocol had 
existed previously, but the Canterbury Regional 
Council had always given priority to the concerns 
of the special drainage-rating district rate payers 
whose land was likely to be flooded when deciding 
to open the lake. The undue and unfair bad press the 
Council received during the record-high lake levels 
caused by an unusual sequence of exceptionally 
heavy rain events and southerlies in June 2013 will 
no doubt also be an incentive for ensuring that the 
consent holders act promptly to open the lake before 
such events could recur. The new protocol is under 
discussion at the time of writing. 

Constraints on farming

The Proposed Canterbury Land and Water Regional 
Plan (CLWRP) is produced under the ECan Act, and 
so some of the processes are truncated (see Hamish 
G Rennie “The ECan Act: Understanding the New 
Provisions For Planners (2010) 2 “Lincoln Planning 
Review” 20). Somewhat ironically, the CLWRP is 
a product of the Canterbury Water Management 
Strategy (CWMS) and associated processes were 
initiated by the elected councillors, removed by 
the ECan Act, and former ECan CEO Dr Bryan 
Jenkins, although, politically, credit is usually given 
to the Canterbury Mayoral Forum. Despite this 
controversial background, the preparation of the 
LWRP has proceeded with considerable collaboration 
using zone committees, loosely based on catchments 
and substantial industry discussion. It has been 
established as a framework plan, providing several 
general provisions applying across the Canterbury 
region, but with placeholders left for individual 
sub-chapters, such as that for the Selwyn-Waihora 
catchment through SWV1.

The key issues that have already led to court 
challenges relate to two items in particular:
(1) requirements to fence ephemeral streams, and 
(2) the mechanism for setting nutrient limits.

The fencing of streams appears to be a definitional 
issue over what constitutes a river. The new 
constraints on stock access to rivers essentially 
require high-country farmers to fence off every dry 
water course that occasionally has water flowing 
through it (ie, ephemeral streams). This is likely 
to be resolved fairly readily through out of court 
negotiations.

The more substantive issue is the reliance on 
OVERSEER®, a programme developed to aid farmers 
in determining how much fertiliser to add to their 
farm for efficient production, being used as a basis 
for nutrient discharge limits. The error margins on 
the estimates can be large, and they are yet to be 
refined for a full range of land uses. However, using 
it as a base, landowners with more than 20 ha of land 
will be required to develop Farm Environment Plans 
(FEP) that show they have analysed their major 
risks of discharges and the steps they are taking 
to address these, while also keeping within limits 
(based on their historic nutrient use for the years 
2009-2013 for the Selwyn Waihora Zone). By 2017, 
the Council expects Matrices of Good Management 
(MGM) to be in place which will set more specific 
levels for discharges that farmers practicing good 
management would be expected to achieve for 
each farming type, soil and terrain. These would 
effectively be industry developed, activity-based 
performance standards. Once those standards 
are set, farmers would need to operate to those 
standards or better. Resource consents are needed to 
change production activity to a more polluting level 
and in the interim to any level greater than the type 
of land use and level of nutrient use in the 2009-2013 
period. Notably, resource consents for water takes 
can be transferred, but 50 per cent of the water take 
must be surrendered, and farms can base their FEPs 
across more than one property that they own.

Cultural landscape provision

Submissions have closed for SWZV1, and the major 
and probably the most contentious item is the 
inclusion of a cultural landscape overlay that covers 
an extensive area inland from the current edge of 
the lake and 20m either side of the main rivers and 
streams flowing into it. This has been included to 
recognise the interconnectedness of the various 
waterways in the low-lying area and Ngāi Tahu 
cultural values. In practice, the provisions are not 
greatly different from what might be expected to be 
considered in any resource consent for septic tanks 
or other activities in such areas, and consequently 
they are not that significant. However, it does require 
owners of more than 10 ha of land to complete their 
FEPs by mid-2015. This will affect approximately 
150 landowners, some of them lifestylers who have 
largely not been represented in the collaborative 
nutrient-limit-setting processes used by the Council 
over the last year. The timeframe was not part of the 
collaborative discussions held with more than 70 
stakeholders involved in the process. There are also 
question marks over the situation of land owners who 
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lease their land and of how commercial operators 
who lease land from several different people in 
different parts of the catchment will address these 
issues, but ultimately it is the land owner who has 
responsibility for producing the FEPs. 

The timeframe has been challenged in submissions, 
and given the shortage of people skilled in writing 
FEPs and the sudden added, unbudgeted and 
unexpected cost of producing them, it would seem 
sensible that this timeframe be extended.

Concluding comments

There are three points that need to be emphasised 
that have emerged from the processes being run in 
the Selwyn Waihora Zone in Canterbury. The first 
is that many of those involved in the collaborative 
process were surprised that the outcome would not 
automatically be included in the regional plans. This 
is a simple matter of law. The collaborative processes 
were largely by invitation and, as noted, lifestylers 

were not specifically represented. Some parties had 
extra opportunities to influence the process. It is 
only natural justice for the outcome not to be seen 
as definitive and for it to be open to normal plan 
hearing processes and changes, and the Independent 
Hearing Commissioners for the CLWRP made that 
clear in their decision.

Secondly, the OVERSEER® programme is still being 
developed, and the plans as currently written require 
the most up–to-date version to be used when making 
decisions and the version is left to the chief executive 
of the Regional Council to decide. This would seem a 
far too arbitrary process, given the implications that 
changes would have on farm values and investments, 
and it will be interesting to see if this will survive 
the hearing process.

Thirdly, and most important, the predictions 
are that water quality will continue to decline, 
including drinking water, even if all the changes are 
successfully implemented.

Background

In the recent Wellington High Court case Kane v 
Attorney-General [2014] NZHC 251, the applicants 
sought judicial review of the Crown’s inclusion of 
land in Blenheim as part of the settlement of a Treaty 
of Waitangi claim.

The land was compulsorily acquired by the Crown in 
1947 from the Estate of George Fairhall (the Estate) 
for New Zealand Defence Force purposes. The 
land has been continuously used since this time as 
the Woodbourne Airbase and for regional airport 
purposes. In 2012, the Crown entered into Deeds of 
Settlement with the three Kurahaupō iwi providing 
for the purchase and lease back to the Defence 
Force of those parts of the Airbase still required for 
defence purposes. This includes the 1947 land, and is 
to be recognised in legislation through the Te Tau Ihu 
Claims Settlement Bill (the Bill).

The primary concern of the applicants, successors to 
the beneficiaries of the Estate, is that the settlement 
will render the land no longer subject to offer-back 
provisions under the Public Works Act 1981 (the Act). 
They contend their “inchoate” pre-emptive rights 
under section 40 will be extinguished if the land is 
transferred into iwi ownership. The applicants made 
this and various other claims in a submission to the 
Maori Affairs Committee on the Bill and requested 
removal of the land subject to their potential 
offer-back rights from clause 146. The Committee 
recommended no amendment.

The applicants sought judicial review on four 
grounds:

• The Crown knew of the applicants’ offer-back 
rights in respect of the 1947 land and should have 
first addressed those rights before including the 
land in the Deeds of Settlement.
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Even if offer-back rights had existed, the land was 
not surplus. This meant that rights had not yet arisen 
and any legitimate expectation under section 40 
could constitute no more than a future possibility. 
In a direct answer to the applicants’ grounds, no 
legitimate expectation or enforceable duty had 
been breached and there was no decision the Crown 
should have taken prior to the signing of the Deeds of 
Settlement that could be categorised as amenable to 
judicial review.

As to the issue of jurisdiction, the Court found 
it “abundantly clear”, again through the cited 
correspondence, that the history and inclusion 
of the 1947 land and the possible application of 
section 40 were fully considered during the course 
of negotiations and in the parliamentary process, as 
is reflected in the wording of the Bill. The extent of 
correspondence referred to was seen as testament 
to the engagement that officials entered into with 
the applicants to explain the situation and process to 
them.

Not only did the applicants have no rights or 
interests under section 40 to be affected, but the 
Court saw their contentions, under the guise of being 
directed at the failure of the Crown to take certain 
steps before committing itself to those steps, as 
seeking to challenge the sovereignty of Parliament, 
the parliamentary process, the steps leading to the 
draft legislation and the advice given by officials. 
The Court found it had no proper ground to interfere 
in the parliamentary process or review the Treaty 
settlement process.

Comment

The applicants were purportedly concerned not 
only for their own rights but for the potential for iwi 
settlements to eliminate section 40 rights. However, 
their claims were very readily dismissed on all 
grounds. The Court explicitly stated it was clear that 
the applicants did not qualify as successors for the 
purposes of section 40 of the Act as it is only direct 
successors to the original owners that must be alive 
at the time the land becomes surplus, not generations 
of successors.

Even if they had qualified, the applicants were trying 
to bind the Crown to an unknown future contingency 
where no rights or obligations existed in respect of 
the land. The proper process in determining that no 
rights or obligations existed in respect of the land had 
in fact been followed, and the applicants’ contentions 
sought to challenge parliamentary policy and process, 
which was beyond the Court’s jurisdiction in this case.

• There was a legitimate expectation those 
offer-back rights would be addressed before the 
land was included in any settlement.

• The Crown should have taken into account their 
offer-back rights as a relevant consideration.

• There is, or was, an obligation on the Crown in 
negotiating with the iwi not to knowingly put the 
applicants’ offer-back rights at risk.

Issues

The Court set out the following issues:

• Are the applicants “successors” for the purposes of 
section 40 of the Act?

• Is their claim justiciable?

• Does the Court in its supervisory role have 
jurisdiction to review parliamentary policy and 
process in this case?

The Court found the interpretation of the section 
40(5) definition of “successors” very clear. 
Offer-back rights are available only to immediate 
beneficiaries under the will or intestacy of the 
original owner. The land was owned by the Estate 
at the time of its compulsory acquisition. The 
immediate beneficiaries entitled to inherit the land 
under the intestacy are now deceased. Offer-back 
rights would have been available to them had the 
land become surplus to the Crown’s requirements 
during their lifetime. As successors of those original 
beneficiaries for whom offer-back rights did not 
transpire, the “generationally removed” applicants 
did not meet the section 40(5) definition.

The Court was similarly certain in its finding 
that the applicants’ claim was not justiciable. 
While purportedly directed towards the Crown’s 
alleged failure to take into account a legitimate 
expectation in relation to their section 40 rights, 
the Court saw the sought declaration as trying to 
bind the Crown in respect of an unknown future 
contingency. Extensive correspondence between 
the Office of Treaty Settlements and the applicants 
explained the distinction between situations 
where section 40 rights have been triggered and 
situations where land is still required for public 
works, and the application of section 40 to the 
latter. These demonstrated that the process of 
confirming that no prior offer-back, or third party 
rights or obligations existed in respect of the land, 
had in fact been followed.
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The recent Environment Court decision in Van Dyke 
v Tasman District Council [2014] NZEnvC 1 considered 
whether final enforcement orders are warranted in 
circumstances where the interim order had some 
effect, and the cost of implementing further orders 
would far outweigh the benefit derived.

Background

In 1996, the Tasman District Council (the Council) 
constructed a groyne (coastal wall, in this case a 
sand-filled geotextile sausage 700 metres in length 
and 1.5 metres in diameter) on a sandspit off Jackett 
Island, near Nelson. The purpose of this groyne 
was to redirect sand travelling along the coast, and 
thereby maintain the channel into Port Motueka. 
According to the Van Dyke Family Trust (the Trust), 
this resulted in the subsequent erosion of the 
beachfront on its Jackett Island property, the groyne 
having altered the natural breaching process of the 
existing spit, essential for replenishing sand levels 
on the Trust’s foreshore.

In the interim decision of 23 March 2011, Judge Dwyer 
was satisfied the groyne had caused the vast 
majority of the erosion on the Trust property, relying 
on expert modelling data to reach his conclusion. 
Parties were directed to reach agreement on the 
appropriate remedy under s 314 of the Resource 
Management Act 1991 (the RMA). In a further decision 
on 24 November 2011, an interim enforcement 
order was issued which required the Council to 
maintain the existing shoreline, while a program 
of investigation was completed. A Schedule was 
issued setting out the process for the identification 
and assessment of works required for longer term 
protection. This included the option of removal of 
the groyne if necessary. Removal had subsequently 
occurred in October 2012.

Following the removal, monitoring showed retreat, 
extension and a narrowing of the spit which indicated 
that at some time in the future, the spit would breach 
naturally. This resumption of the natural processes 
was agreed upon by experts from both parties, 
but the difficulty was in predicting when the next 
natural breach would occur.

The issue in this case was whether the Environment 
Court should grant final orders directing the Council 
to create and maintain a channel through the spit, 

an option the Trust contended was the most likely 
to prevent further erosion in the shortest possible 
time. It was decided it was not reasonable, nor did 
it constitute sustainable management to make final 
orders requiring the Council to create and maintain 
the channel through the spit.

Jurisdiction under section 314

In this decision, Judge Dwyer discussed the issue 
of whether the Court might make an enforcement 
order in circumstances where compliance with the 
order requires that resource consent be obtained. A 
note was made of previous cases (Taranaki Regional 
Council v Archibald DC New Plymouth CRI-2009-
021-150, 17 July 2009 (order made against defendant 
Mouland) and Taranaki Regional Council v Bunn 
Earthmoving Ltd DC New Plymouth CRI-2013-021-473, 
5 November 2013) where resource consents were 
required to be obtained, usually where remedial 
works were required to be undertaken by the 
defendant, pursuant to s 339(5). The Court found that 
there was nothing in the RMA to preclude them from 
making enforcement orders in these circumstances 
as the broad scope of section 314 left the Court’s 
power entirely discretionary. Judge Dwyer also 
highlighted an avenue for those consent applications 
that were unsuccessful by advising applicants 
to seek a review of the enforcement order under 
section 294, or to make an application for change or a 
cancellation of the order under section 321.

Obstacles to making orders

Although the Environment Court established it had 
jurisdiction to make an order requiring the Council 
to do works that would require resource consent, 
it had a number of concerns with the practicality of 
making such an order in these circumstances.

Cost

A major concern for the Court was the disparity 
displayed in protecting the Trust’s asset worth 
approximately $800,000, with a solution which had 
no reliable price estimate, but was likely to cost 
somewhere between $5.9 million and $7 million, 
excluding maintenance costs. The Court used the 
example of the inflated costs of removal of the groyne 
from an estimated $280,000 to a final cost of $638,000 
to highlight the difficulty of undertaking major civil 
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engineering works in marine environments where 
complex physical conditions exist.

The Trust argued that the Court should also take 
into account the need to protect the other properties 
on Jackett Island. However, the Court considered it 
did not have enough evidence to gauge the effects of 
erosion on other properties other than the Trust’s, 
nor had those other property owners brought 
proceedings against the Council. There was mention, 
however, that the total rating value of the properties 
likely to be affected was $2.7 million and that the same 
concern about the cost of the works as compared to 
the value of assets being protected would be relevant 
regardless.

Further, as per section 7(i) of the RMA, particular 
regard must be given to the effects of climate change. 
An assessment presented to the Court by one expert 
witness, Mr Reinen-Hamill, identified a potential 
sea-level rise by the year 2120 to 3.8 metres, which 
compares with the highest point on the island of 5.3 
metres. Half of the island is below 3.2 metres. Allowing 
for wave action and other variables, Mr Reinen-
Hamill’s assessment concluded that, even by 2050, 
over half the island could be flooded at high tide from 
the effects of climate change.

The Court did not consider it reasonable to expend 
the large sums of money suggested above where the 
benefits derived from the channel were likely to be 
negated within a relatively short timeframe. The cost 
versus benefit disparity was too great for the Court to 
overcome in these circumstances.

Need for enforcement orders

Additionally, some of the evidence presented in 
the case suggested that there may be no need for 

enforcement orders. It was accepted by both parties 
that the natural processes which had existed before 
the installation of the groyne had re-asserted 
themselves and were likely to continue to do so 
(not allowing for the effects of sea-level rise). The 
main point of contention here was the timeframe in 
which this was likely to occur — as Dr Beamsley for 
the Council commented, that was the million dollar 
question.

There was a lack of reliable evidence to indicate 
when exactly the breaching of the spit would occur, 
as it was a difficult exercise trying to predict 
the future actions of a dynamic coastal system. 
Historically, breaching of the spit occurred every 
10 to 15 years, but it was unclear whether this 
would still occur. However it was accepted by the 
Environment Court that the Trust’s asset would 
eventually be sustained once again by the natural 
breaching process, despite the inability to place a 
timeframe.

Comment

In summing-up, Judge Dwyer noted the grounds on 
which he thought it was not appropriate to make 
the orders. He stated that each factor individually 
would be significant enough to jeopardise the orders 
sought. While the questionable need for works and 
the cost versus benefit factors on their own would 
definitely constitute reasonable grounds to not 
make the orders, the need for resource consents is 
unlikely to be seen as adequate on its own in most 
cases, despite suggestions to the contrary.

The question of whether the Trust should be 
reimbursed for any of its costs incurred in 
protecting its property remains to be addressed in 
a later decision.
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Resource Management Law Association Conference 2014

“Through the Looking Glass”
“If you don’t know where you are going, any road will get you there”

The RMLA’s 2014 Annual Conference will be held in Dunedin from 25 - 27 September. This Conference 
will examine how the introduction in 1991 of the Resource Management Act fundamentally changed how 
we manage the environment. A feature of that change is that local communities are charged with the 
responsibility for their own social, economic, and cultural wellbeing. Risk and reward in perfect symmetry. 
The courts explain that environmental decisions are refined through the friction of participation. Has that 
friction created too much heat? Is sustainable management a political concept anyway ... and if it is, what role 
is there for the judiciary?

Our constitutional arrangements as they relate to environmental management are not beyond challenge 
and change. Councils implement the RMA and some have been merged or rearranged; boards of inquiry are 
commonplace; an additional tier of law for the third of the country that is conservation estate is due for review; 
Government is utilising urgency to pass environmental laws; central Government agencies have merged 
(MBIE, MPI), have been created (EPA for EEZ) and increasingly are working together (Natural Resources 
Sector). There appears to be a trend towards a centralisation of direction, control and regulation on the one 
hand, yet a push for community collaborative processes on the other. In addition the RMA continues to be 
amended and is likely to have changed dramatically before our September 2014 Conference.

• Is our system in need of change and are the right components under review?
• Is it possible to make an evidence-based assessment of how the system has performed since 1991?
• Should we be moving from the sustainable management balancing exercise to a greater focus upon 

limits and bottom lines?
• Is a move to increased top-down direction the right approach?
• Should we formally revert from an effects-based system to a rules-based planning system like that of 1977?

Confirmed keynote speakers include Liz Fisher from Oxford, and Americans J B Ruhl and Nicholas Robinson. 
Bruce Pardy (Queens, London) will beam-in via video link.

A range of fieldtrips will be organised which will showcase Dunedin and be combined with workshops 
covering topics such as healthy homes, adaptive reuse of heritage, Green Star Buildings, planning for global 
warming, and restoration planting for those who want to get their hands dirty.

Because Dunedin is a university town we plan to make the most of our academic links. This Conference 
will trial the inclusion of Posters (similar to those found at scientific conferences). We invite researchers 
and professionals to submit a 250 word abstract for a Poster to Karol Helmink by 27 June 2014. Our aim is to 
provide a forum for you to present a fresh idea relating to resource management practice.  This will be a great 
opportunity to publicise an idea or project.

Note that social functions will have a 70s theme ... so don’t throw out those orange flares just yet!

Visit the Association’s website <www.rmla.org.nz> for further updates.
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management.  It provides members with a public forum for their views, as articles are 
largely written by Association members who are experts in their particular fi eld.

Written contributions to the Resource Management Journal are welcome.  If you would like to raise your profi le 
and contribute to the Journal, a short synopsis should be forwarded by email to the Executive Offi  cer (contact 
details below) who will pass that synopsis to the Editorial Committee for their review.  Accordingly, synopsis and 
copy deadlines are as follows:

 Publishing Date   Synopsis Deadline  Copy Deadline
 August 2014 edition   9 June 2014   14 July 2014
 November 2014 edition  15 September2014  13 October 2014

The word limits for articles are now max/min limits; ie , words means , words, not more nor less.  Articles 
should be:

• Single page article =  words.
• Four page article = , words.
• Six page article = , words (by invitation from the Editorial Committee)

Articles should be in accordance with the New Zealand Law Style Guide by Geoff  McLay, Christopher Murray and 
Jonathan Orpin, the Law Foundation New Zealand. Note: All references are to be included in the body of the text 
and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by 
RMLA of the opinions expressed by the authors. Authors remain responsible for their opinions, and any defamatory 
or litigious material and the Editor accepts no responsibility for such material.

All enquiries to Karol Helmink, Executive Offi  cer, tel: () -, email: karol.helmink@rmla.org.nz
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