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Introduction

Recently, two major events have thrown the RMA into 
unknown waters. The owners of the MV Rena, which was 
wrecked on Ōtāiti, the Astrolabe Reef, on 5 October 2011, have 
applied for resource consent to abandon the wreck where 
it lies, and to authorise any future discharge which may 
issue from the wreck. And the Canterbury earthquakes in 
February 2011 were met with location-specific legislation in 

(what is now) the Canterbury Earthquake Recovery Act 2011 
(the CER Act), which set up a resource management system 
to effectively replace the Resource Management Act 1991 (the 
RMA) during the rebuild.

The Rena resource consent application raises difficult 
questions around the application of a forward-looking and 
predictive system, like the RMA, for managing the ongoing 
effects of an event which has already occurred. The enactment 
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of the Canterbury Earthquake Recovery and Response 
Act 2011 (replaced by the CER Act) following the 
earthquakes in order to hasten disaster-management 
and recovery, highlights flaws in New Zealand’s 
post-disaster recovery systems, particularly their 
adaptability and flexibility, or lack of.

In light of these weaknesses exposed by the Rena 
and the Canterbury earthquakes, this article asks — 
as climate change increasingly affects land and 
developments through inundation, erosion, and 
extreme weather events — whether the RMA is fit to 
cope with so-called “acts of God”.

The Rena

The Rena resource consent application seeks consent 
for two activities — the abandonment of the ship on 
the Reef (s 15A, RMA), and the authorisation of any 
future discharges which may issue from the ship (s 15B, 
RMA). Consent is not being sought retrospectively for 
the actual grounding of the ship on the Reef. Rather, 
the consent application is for “abandonment” of the 
wreck. The bulk of the wreck has been removed over 
the last two years, so the current resource consent 
application relates only to abandoning the residual 
section of the hull which has slipped off the top of the 
Reef and into deeper water.

The RMA does not define “abandon”, but the Oxford 
English Dictionary provides “cease to support or look 
after” and, “give up completely (a practice or course 
of action)” as definitions. After getting the ship into 
“as benign a state as is practicable (as determined 
by technical assessments) such that, subject to the 
proposed conditions, the actual and potential adverse 
effects on the environment are no more than minor” 
(Beca Application for Resource Consent (MV Rena) 
volume 1, at ii), the Astrolabe Community Trust, 
set up by the owners of the MV Rena, is effectively 
seeking approval to have nothing more to do with 
the wreck — neither ownership nor responsibility. 
The discharge consents are to authorise any potential 
discharges released by the ship in the 10 years 
following abandonment.

There are two pertinent and unusual features of 
the resource consent application for the purposes 
of this article. The effects which will flow from the 
proposed activity of abandonment have already 
occurred — first, the wreck is already on the Reef. 
Secondly, there is no net positive effect in the consent 
application — grant of the consent will simply mean 
that the Astrolabe Community Trust does not have to 
remove the wreck. The Rena application is a reactive 
solution to a present state of affairs — for all intents 

and purposes a retrospective authorisation of the 
status quo.

As we all know, the RMA is founded on a principle of 
“sustainable management”. The ability to manage, 
or to “control the use or exploitation of” (Oxford 
English Dictionary Online), and thus “determine 
the behaviour of” (Oxford English Dictionary 
Online definition of “control”), presumes foresight. 
Retrospective consents are permitted by the RMA 
in some circumstances, such as in the case of works 
required in immediate response to an “emergency”. 
The works may be carried out under s 330, so long as 
retrospective consent is applied for within 27 days of 
the works occurring (s 330A).

While in the case of the Rena the abandonment activity 
for which consent is sought has technically not yet 
been carried out, it is proposed that nonetheless 
the analogy with retrospective consents is a strong 
one. Currently, a shipwreck sits on the Reef — if the 
consent application is granted, the shipwreck will still 
sit on the Reef. In the case of the present application, 
similarly to a retrospective application, the ability of 
the legislation to assess effects and guide outcomes 
in the use of the coastal marine area, is somewhat 
constrained by the presence of the wreck. There is 
of course the potential for consent to be declined 
outright, although complexities would follow (which 
are grappled with later in this article).

However in the granting of consent the RMA’s strong 
middle-ground of negotiation and compromise over 
details and conditions is, in reality, limited. Unlike a 
deliberately scuttled wreck, negotiating the precise 
location of the Rena would be a strange, perhaps 
unreal, exercise. There is a relevant difference between 
retrospective consents and the Rena application, but 
this difference serves to exacerbate the difficult fit 
of the RMA with the Rena. In the case of emergency 
works subject to retrospective consent, the presence 
of the future resource consenting process influences 
the use of the emergency powers, and officials may 
be reluctant to carry out an activity which may not 
achieve retrospective consent (C Brown, M Milke 
and E Seville “Legislative Implications of Managing 
Disaster Waste in New Zealand” (2010) 14 NZJEL 261, 
at 291). In contrast, in the case of the Rena, as the 
grounding was unintentional, no planning at all was 
able to inform the current position of the wreck.

Accidental or unintentional environmental changes 
which resource management systems then seek 
to manage or authorise, are also likely to occur in 
disaster or “act of God” scenarios. The Rena consent 
application relies on the damage to the Reef caused by 
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the grounding as support for the abandonment of the 
wreck being the only plausible alternative (Application 
volume 1, at 18). In the aftermath of an emergency, 
significant damage can result in factors such as 
urgency, safety and cost, trumping other factors 
which may be of higher priority in non-emergency 
situations, such as environmental amenity (Brown, 
Milke and Seville (2010), at 291). The question 
therefore in the case of the Rena is whether the wreck 
itself forms part of the “existing environment” against 
which the consent application will be judged, in which 
case the effect of the abandonment would be minor, 
and if so, whether the assessment of alternatives may 
be shallower (excuse the pun) in response.

The Astrolabe Community Trust considers that “the 
degree of potential adverse visual and experiential 
effects of the Proposal will be low as the wreck 
is now part of the existing environment and its 
prominence will lessen over time as it degrades 
and becomes further colonised by marine life” 
(Application volume 1, at 36). However the authors 
consider that the picture is not so simple. The existing 
environment is “a state of affairs which a consent 
authority must take into account when assessing the 
effects of allowing an activity” (Far North District 
Council v Te Rūnanga-A-Iwi Ō Ngāti Kahu [2013] NZCA 
221 at [91]), and “it is not appropriate to consider a 
future environment that is artificial” (Save Kapiti Inc 
v New Zealand Transport Agency [2013] NZHC 2104 at 
[70]). Considering that without resource consent, the 
abandonment of the Rena would be a criminal offence, 
the existing environment is that of an unauthorised 
state of affairs for which authorisation is sought. The 
Reef without the Rena is not a fanciful future state of 
affairs, but legally, the default future state of affairs.

The difficulty for the state of New Zealand’s resource 
management legislation lies in the fact that the Rena 
was not a true natural disaster, but was caused by 
human criminal negligence. If two years after such 
an incident, this human-caused damage can be 
argued as a weighty factor in support of leaving the 
environment permanently changed, the authors 
would be concerned to witness how far the RMA’s 
careful purpose could be bent in the aftermath of a 
true natural disaster. 

In the potential straining of the RMA to accommodate 
the complexities of the Rena application, the situation 
raises potential defects in New Zealand’s maritime 
law. Under the Maritime Transport Act 1994 (the 
MTA), a regional council and the Director of Maritime 
New Zealand have the power to order the removal 
of wrecked ships which are a hazard to navigation 
(ss 33J(1) and 33K(1)). No party argues that the Rena 

poses a hazard to navigation in its current state, 
thus neither the Director of Maritime Transport nor 
the Bay of Plenty Regional Council have ordered the 
removal of the ship under the MTA. However, the 
corollary of the MTA removal power may be that 
under the MTA, a wrecked ship which does not pose 
a hazard to navigation may remain where it lies. This 
is a direct conflict with the provisions of the RMA, 
which require consent for any abandoned ship.

If the resource consent was declined, abandonment 
of the ship would be a contravention of the RMA, 
and would attract penalty. However the definition of 
“abandonment” would form the crux of any criminal 
action against the owners of the Rena. For example, 
if the owners remained cognisant of the ship and 
attended to the consequences of any further debris 
or discharges from the ship, it seems unlikely that 
they would have abandoned the ship. Thus, while 
there remains a wreck on the Reef without resource 
consent, the owners would be committing no offence 
by not removing it.

If in the alternative it was proved that the owners 
had abandoned the wreck, and thus had contravened 
s 15A, they would have committed an RMA offence 
attracting a fine not exceeding $600,000 (s 339(1)
(b)). If it could be argued that “abandonment” was 
a continuing offence, a fine of $10,000 per day could 
be added for as long as the abandonment continued 
(s 339(1A)). It is not at all clear that abandonment 
is a continuing action for this additional penalty, 
indeed the resource consent application argues that 
abandonment is immediate and without duration at 
all (Application volume 1, at 12). If the owners were 
to abandon the ship without resource consent, those 
who consider that the ship should be removed from 
the Reef would likely consider a $600,000 penalty to 
be a drop in the ocean in comparison to the continuing 
presence of the ship on the Reef.

The authors also note that the owners of the Rena 
claim that the removal operation would expose divers 
to a high level of risk. In the face of this risk to human 
life, it may be asked whether the decision-makers 
really have the option to decline consent and, in theory, 
force the ship’s removal in dangerous circumstances.

If consent were granted for the abandonment of 
the Rena, a pertinent question would then be who 
holds responsibility for any future unforeseen harm 
the wreck could cause. Indeed, considering the 
limited enforcement procedures under the RMA, the 
ownership and responsibility is equally unknown in 
the case of declined consent. The Maritime Legislation 
Bill, which is coming up for its third reading, was 
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introduced partly in response to the Rena. The 
submission on the Bill by P & I (the representative 
organisation of New Zealand shipping insurers) 
stated that “the law on wreck removal in New Zealand 
is ripe for a complete overhaul”.

If the picture painted of the disjunct between 
the scheme of the RMA and the realities of the 
abandonment consent application is concerning, then 
after the consent determination, whether consent is 
granted or declined, the uncertain future of the ship 
and the Bay is worthy of an SOS. The state of the law 
in this area makes it seem that, despite a passing of 
13 years “the issue of ownership of abandoned wrecks 
is looked upon as a nuisance in New Zealand, with no 
government department keen to take responsibility” 
(Myburgh and Davies “Chapter 9: New Zealand” in 
Dramgoole (ed) The Protection of the Underwater 
Cultural Heritage: National Perspectives in Light of 
the UNESCO Convention (2nd ed, Martinus Nijhoff 
Publishers, the Netherlands, 2001) 189-215, at 205).

The Canterbury quakes

Following the Canterbury earthquakes, emergency 
legislation in the form of the Canterbury Earthquake 
Response and Recovery Act 2010, and its successor 
the CER Act, created sweeping powers for executive 
government. Having passed the disaster phase where 
the immediate threat to lives and property took 
precedence, and now in the recovery phase, we may 
ask with the benefit of hindsight whether emergency 
legislation which threatens constitutional principles 
of democratic governance and the separation of 
executive and parliamentary powers (as twenty-seven 
New Zealand and overseas legal scholars suggested 
in An Open Letter to New Zealand’s People and their 
Parliament 28 September 2010, New Zealand Law 
Society, Media Release, 29 September 2010) is a viable 
response to resource management in the aftermath 
of future natural disasters. The authors note that 
the recently released Canterbury Earthquake 
(Christchurch Replacement District Plan) Order 2014 
continues in this vein, removing the right of appeal 
to the Environment Court following review of the 
Christchurch District Plan.

Canterbury has experienced the most major natural 
disaster to occur in New Zealand since the passing 
of the RMA in 1991, and as such, the earthquakes 
were somewhat of a test case for the emergency 
provisions of the RMA. The purposes of the CER 
Act include “provid[ing] appropriate measures to 
ensure that greater Christchurch and the councils 
and their communities respond to, and recover 
from, the impacts of the Canterbury earthquakes” 

(s 3(a)) where “recovery” includes both restoration 
and enhancement (s 4), and “enabl[ing] a focused, 
timely and expedited recovery” (s 3(d)). The corollary 
of passing specific legislation to provide adequate 
statutory power to achieve outcomes such as urgency 
in the initial response phase, haste in the recovery 
phase, and flexibility for adaptation to any situation 
(s 3(h)), is that the RMA does not provide for these 
goals.

Learning from experience

New Zealand has disaster management legislation 
such as the Civil Defence Emergency Management 
Act 2002 (the CDEMA), the Fire Service Act 1975, and 
parts of the RMA which provide specific systems for 
overriding powers in a state of emergency, where 
immediate danger is posed to lives and property. 
However, in the recovery phase which follows, the 
management system is less clear. As early as 1996 it 
was predicted that due to an emphasis on individual 
responsibility in emergency legislation (such as s 3(b) 
CDEMA) “in the event of natural disaster occurring 
before alternative systems [to Government-funded 
recovery] are developed, individuals and communities 
may suffer hardship” (R Heerdegen and J Rosier 
“Does the hazard change with new legislation? — 
The New Zealand Experience” (1996) 38.3 GeoJournal 
265 at 271). The continuing day-to-day lives of some 
unfortunate Cantabrians appears to show that this 
systemic gap still exists.

The sociological concept of systemic “resilience” 
has been suggested as a solution to deficiencies in 
emergency resource management. “Resilience” in 
management comprises both hard resilience — 
robust physical structures and resources to repair 
these structures, and; soft resilience — flexibility of 
organisations in identifying risks and collaborating 
to solve problems, and agility in the efficient and 
appropriate mobilisation of response resources (X 
Miao, D Banister and Y Tang “Embedding resilience 
in emergency resource management to cope with 
natural hazards” (2013) 69 Natural Hazards 1389-1404).

In New Zealand, the “test cases” of the Rena and the 
Canterbury earthquakes perhaps show that our 
systems are lacking in resilience. While the CER Act 
introduced a mechanism to hasten and support the 
repair of essential infrastructure, and provided a 
broad scope for officials to implement solutions to 
the identified issues, the somewhat haphazard and 
unprecedented use of those powers is unlikely to fulfil 
the requirements of long-term systemic resilience, 
particularly the predictability of systems. While the 
Rena resource consent application is a legitimate 
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application under the RMA, complexities surround 
the proposed abandonment extending beyond the 
scope of the proposed “activity” itself, and reveal 
deficiencies in maritime regulation.

Future threats — Climate change

In light of these weaknesses, one may have cause to ask 
how the RMA, alongside other resource management 
regulation, will cope with other future natural 
disasters, in particular, the foreseeable consequences 
of climate change.

Climate change is now written into our legislation, 
with the Resource Management (Energy and Climate 
Change) Amendment Act 2004 introducing “the effects 
of climate change” as a section 7 matter of particular 
regard, and defining climate change as “a change 
of climate that is attributed directly or indirectly 
to human activity that alters the composition of the 
global atmosphere and that is in addition to natural 
climate variability observed over comparable time 
periods”. It is noted that the Amendment Act itself 
has a somewhat counterintuitive purpose, requiring 
local authorities to plan for the effects of climate 
change, but not to consider the effects on climate 
change (section 2, Resource Management (Energy and 
Climate Change) Amendment Act 2004).

The New Zealand Coastal Policy Statement 2010 (the 
NZCPS) contains policies which recognise coastal 
hazards and require that they are provided for in 
the formulation of regional and district polices and 
plans. Sea-level rise over the next 100 years must 
be taken into account in policy making and plans 
(Policy 10(2)(a), Policy 24, Policy 25, Policy 27(2)(b)).

If however, despite these precautions, new 
development is undertaken in a flood or erosion-
prone area, or existing development is threatened by 
new hazards and the inevitable occurs, who bears the 
burden of the damage done? The Environment Court 
has said in Mahanga E Tu Inc v Hawkes Bay Regional 
Council [2014] NZEnvC 83, at [49] that:

The longer-term effects of coastal erosion cannot be 
avoided. But the effects, so far as reasonably can be 
predicted, will be confined to properties the owners of 
which are fully aware of them and voluntarily chose to 
accept the virtual certainty of their occurrence. The risk 
of, and severity of, effects on other properties and people 
will not be increased by what is proposed. The risk of the 
cost of mitigation of the effects on the front Lots falling 
on the public purse can be avoided. The issue of effects 
comes down to whether we should prevent, in the name 
of preventing effects, people from choosing to accept 

what they see as a shorter-term benefit against the 
virtual certainty of a longer-term loss and its associated 
expense.

Similarly, in 1982, the High Court held the Christchurch 
Drainage Board liable in negligence for damage 
caused to a dwelling built in a floodplain which was 
flooded three times by the nearby Heathcote River 
(Brown v Heathcote County Council [1982] 2 NZLR 584 
(HC), Hardie Boys J). The Drainage Board (which held 
the statutory responsibility for drains, now held by 
councils) was found liable, even though the plaintiffs 
had known that the property flooded when they built 
the dwelling. The Court held that the Board had owed 
a duty of care to the plaintiffs to raise flooding issues 
in the perusal of their building permit application 
which the Board had failed to discharge.

The Queensland Parliament has introduced a new 
Queensland Coastal Plan to address the threats 
of climate change to Queensland’s extensive 
coastal development. The Plan takes a highly 
prescriptive approach to development, and removes 
a lot of discretion, including prohibiting types of 
development deemed to be too risky. Foresight and 
vulnerability have combined to justify this level of 
restriction (J Bell “Planning for climate change and 
sea level rise: Queensland’s new Coastal Plan” (2012) 
29 Environmental and Planning Law Journal 61, at 74).

Conclusion

The RMA provides great scope to implement risk 
management in the assessment of resource consent 
applications and in placing conditions on granted 
consents. However, in the case of an unforeseen 
event which causes a change to the environment, 
the strength of the RMA in pre-emptive avoidance, 
remedy or mitigation of effects, is cut off at the knees.

It is the recommendation of the authors that the major 
“test-case” events of the Rena and the Canterbury 
earthquakes are analysed by policy-makers in order 
to ensure that we learn from both experience and 
mistakes. The impacts of climate change are, to 
a certain extent foreseeable, and as such are able 
to be pre-empted. Disaster recovery is a lacuna in 
New Zealand’s law, and having been identified, it 
needs to be filled.

A further question, as food for thought, is how we are 
able to “manage” our resources when, in the case of 
climate change, environmental outcomes are spatially 
displaced from their causes, and those causes are in 
turn influenced by issues as wide-ranging and difficult 
to wrangle as trade, commerce, power dynamics and 



6 www.rmla.org.nz

claims (<www.waitangitribunal.govt.nz>) which found the Crown 
wanting in a number of key respects, and recommended the Crown 
take certain action to remediate the shortcomings including clear 
direction in relation to what the Crown’s approach to the consent 
application should be.

conflict. Perhaps resource management law is more in 
need of adaptation than we realise.

Postscript: Since this article was written the Waitangi Tribunal 
has issued its interim report on the MV Rena and Motiti Island 

Editorial
 � Associate Professor Jacinta Ruru (University of Otago) General Editor

Tēnā koutou kātoa.

Welcome to the August issue! It has, of course, been 
a busy couple of months on the law and policy 
front. One of the headline news items has been the 
Government’s amended National Policy Statement 
for Freshwater Management 2014 that became 
effective beginning of this month. The National 
Policy Statement directs regional councils to 
recognise the national significance of fresh water 
for all New Zealanders and Te Mana o te Wai (the 
mana of the water). Primary Industries Minister 
Nathan Guy stated that the changes are intended 
to balance economic growth with environmental 
sustainability: “‘It’s not an either-or situation — we 
need both. Primary industries contribute more than 
76 per cent of our merchandise exports and largely 
depend on freshwater, while tourism also relies on 
the beauty of New Zealand’s water bodies’” (Amy 
Adams and Nathan Guy “Clear, robust national 
standards for water quality” (press release, 3 July 
2014) <www.beehive.govt.nz/release/clear-robust-
national-standards-water-quality>).

But it is the innovative work of respective iwi and 
the Minister of Treaty of Waitangi Negotiations 
Christopher Finlayson that has me most rapt. In 
recent weeks, both Te Urewera and the Whanganui 
River have been recognised as possessing their own 
legal identity. These initiatives are undoubtedly 
legally revolutionary on a world scale. Te Urewera, 
named a national park in 1954, became on 27 July 
2014: “a legal entity” with “all the rights, powers, 
duties, and liabilities of a legal person” (Te Urewera 
Act 2014, s 11(1)). Te Urewera is no longer a national 
park and no longer managed by the Department 
of Conservation. The new Te Urewera Board is 
responsible “to act on behalf of, and in the name of, 
Te Urewera” (s 17(a)). For the first three years, the 
Board will have a 50/50 membership of Tūhoe and 
Crown appointed persons. Thereafter, the Board 
will increase by one and the ratio will change 
to six persons Tūhoe appointed/three persons 
Crown appointed (s 21). Te Urewera will still have a 
management plan like other national parks in New 

Zealand and public access is still guaranteed. And 
then a week later, on 5 August, the deed of settlement 
was signed between the Crown and Whanganui 
Iwi that recognises the Whanganui River as a legal 
entity. As stated in Hon Christopher Finlayson, 
“Whanganui River Deed of Settlement Signed” (press 
release, 5 August 2014):

The settlement will establish a new legal framework 
for the Whanganui River, Te Pa Auroa nā Te Awa Tupua. 
At the centre of the framework is recognition of the 
Whanganui River as an integrated whole from the 
mountains to the sea, known as Te Awa Tupua.

Through the settlement legislation, Te Awa Tupua will 
be recognised as a legal identity with legal standing, 
rights and an independent voice. Statutory recognition 
will also be given to a set of values for Te Awa Tupua, 
Tupua te Kawa, which reflect the intrinsic attributes of 
Te Awa Tupua including the relationship of iwi and hapu 
with the River.

These initiatives are ground-breaking.

I am excited to announce two new members to the 
Resource Management Journal Editorial Committee: 
Quentin Davies and Clare Lenihan. Quentin is Partner 
at Gascoigne Wicks Lawyers, based in Blenheim, 
and has an extensive background in aquaculture, 
viticulture and water resource consent work, plus 
Treaty of Waitangi law. Clare is an environmental 
and public law barrister, based in Invercargill, with 
expertise in resource management, conservation 
and public law and land law. Quentin and Clare join 
Bronwyn Carruthers, Claire Kirman and I on the 
committee. We thank all of our contributors to this 
excellent August issue.

Aotearoa New Zealand is of course only weeks away 
from a General Election after which we will have a 
better idea about planned Resource Management 
Act amendments . After voting, I look forward to 
seeing many of you at the upcoming RMLA Annual 
Conference in Otepoti, Dunedin: 25 — 27 September 
2014 Through the Looking Glass.
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Time for a More Eco-centric Approach to Resource 
Management in New Zealand

 � Bill Armstrong, Environmental Manager, Todd Energy

Introduction

In 2001, I penned a short article headed The Resource 
Management Act: Has it Delivered on its Objectives? 
which appeared in the November 2001 issue of this 
Journal. In the article I made the case for a more 
eco-centric approach to resource management on 
the basis that this would be consistent with both the 
purpose and overall scheme of the Act.

This paper re-examines and expands on that 
proposition in the light of developments since 2001, 
in particular the reasons for and consequences of 
the Environment Court’s adoption of the “overall 
broad judgement” approach to interpretation of 
the purpose, the findings of the Technical Advisory 
Group on RMA Principles (the TAG), some of the 
comments of the Chief Justice, Dame Sian Elias, 
and Sir Geoffrey Palmer QC in their respective 
2013 addresses to the Resource Management 
Law Association’s Salmon Lecture and Annual 
Conference, the Supreme Court’s decision on the 
King Salmon appe al, and the Board of Inquiry’s 
report on the Tukituki Catchment Proposal.

The importance of terminology

There is some confusion in the resource management 
literature surrounding key terms and concepts. For 
clarity, I set out my meanings below:

Sustainable development: The standard 
(Brundtland Commission) definition of sustainable 
development is “development that meets the needs 
of the present without compromising the ability of 
future generations to meet their needs”. The pursuit 
of sustainable development is generally seen as 
involving the integration of social, economic and 
environmental considerations in decision-making 
and for this reason it is commonly depicted 
conceptually as being at the confluence of three 
circles representing its constituent parts (see Figure 
(a) below).

Ecologically sustainable development: This term, 
as adopted in Australia, is used to emphasize the fact 
that ultimately development is not sustainable if it 
erodes essential life support systems.

Sustainable management is not the same as 
Sustainable development: Whilst the RMA had its 

genesis in precepts of sustainable development, it is a 
matter of record that the architects of the RMA made 
a deliberate decision to adopt a different formula in 
crafting its “sustainable management” purpose. It 
was noted at the time that sustainable development 
embraces a very wide scope of matters, including 
social inequalities and global redistribution of 
wealth, that would be inappropriate in legislation 
of the type under consideration. There was also a 
desire to move away from the old Town and Country 
Planning Act (the TCPA) approach of attempting 
to integrate social, economic and environmental 
considerations (see Policy Intent discussion below).

Environmental bottom lines … what are they? The 
term “environmental bottom line”, variously referred 
to as “bio-physical” or “ecological” bottom lines, refers 
to the objectives embodied in ss 5(2)(a), (b) and (c) of 
the RMA’s sustainable management purpose.

The term “bio-physical” is misleading because the 
scope of the matters embraced by the subsections 
is (via s 5(2)(c) and the definition of “environment”) 
much wider than bio-physical matters. The 
descriptor “ecological” is more apt if viewed and 
applied in the sense of “human ecology” — the 
relationship between humans and their natural, 
social and built environment. The management of 
this relationship is arguably what the RMA is, or 
should be, all about.

However, retention of the “environmental” descriptor 
is probably appropriate because it embraces (via the 
holistic definition of “environment”) the avoidance 
or mitigation of adverse effects on environmental 
values (eg amenity values) as well as the protection 
of ecosystems (note: one of the ironies of RMA 
design is that whilst the Act purports to focus on 
the management of natural and physical resources, 
it is actually concerned with wider environmental 
management due to the framing of s 5(2)(c)).

The expression “bottom line” is unfortunate because 
it might be construed to mean that it is acceptable 
for resources, ecosystems or environmental quality 
to be degraded to some minimum level or standard. 
This is not the intent. It is clear that to adequately 
safeguard ecosystem values and environmental 
quality, a range of management responses is 
necessary (depending on the circumstances) ranging 
from total avoidance of adverse effects to allowing 
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a degree of change or degradation, in the interests 
of enabling people to pursue their social, economic 
and cultural wellbeing. The term “environmental 
constraint” would be better but we are probably stuck 
with bottom line due to common usage. The important 
point is that the term should not be taken as referring 
to minimum standards, rather to necessary constraints 
on human activity to achieve ecologically sustainable 
development.

Ecosystem services: Refers to the multiple ways 
in which properly functioning ecosystems benefit 
humankind. The concept was popularised by the 
Millenium Ecosystem Assessment in the early 2000s. 
This grouped 24 ecosystem services into four broad 
categories: provisioning, such as the production of food 
and water; regulating, such as the control of climate 
and disease; supporting, such as nutrient cycles and 
crop pollination; and cultural, such as spiritual and 
recreational benefit. To help inform decision-makers, 
many ecosystem services are assigned economic 
values (refer Wikipedia for fuller discussion).

What is meant by “eco-centric”? By “eco-centric”, I 
mean a sustainability model which places necessary 
ecological constraints at the heart of resource 
management planning and decision-making. 
Conceptually, the model can be depicted as an 
over-arching circle representing the environment 
or “ecology” with concentric sub-circles inside 
representing society and the economy in diminishing 
hierarchy (see Figure (b) below). Both society and 
the economy are, or should be, subject to ecological 
constraints. In this respect, it has similarities to the 
concept of “ecologically sustainable development”. 
I do not subscribe to the Lexis Nexis suggestion 

in Environmental and Resource Management Law 
that eco-centrism is the exclusive domain of “deep 
ecologists” (at 3.8).

The meaning of the RMA’s “sustainable 
management” purpose

What was the original policy intent?

It is apparent from a close reading of the Hon 
Simon Upton’s third reading of the Resource 
Management Bill (July 1991, 51b Hansard, 3018-3020) 
and subsequent papers (eg Upton (1995) Purpose 
and Principles in the Resource Management Act Stace 
Hammond Grace Lecture, Waikato Law Review, Vol 3; 
and Simon Upton, Helen Atkins, Gerard Willis (2002) 
Section 5 revisited: a critique of Skelton and Memon’s 
analysis) that the Bill as presented to Parliament had 
a very clear policy intent underlying the sustainable 
management purpose, and that it was carefully 
crafted to achieve its purpose. In summary:
• It represented a “radical departure” from the 

previous “generalised and unfocused” provisions 
of the Town and Country Planning Act 1977 which 
“encouraged limitless interventions for a host of 
environmental and social reasons”.

• The intention was to move away from attempts to 
“integrate” social, economic and environmental 
considerations (in planning and decision-making) 
to an approach based on the management of 
environmental effects or “externalities”.

• The objectives embodied in ss 5(2)(a), (b) and 
(c) of the purpose were intended to be treated 
as “bio-physical bottom lines” that “must not be 
compromised” and the matters in sections 6 and 
7 constituted “prioritised elaborations” of those 

Fig(a): Sustainable development    Fig(b): Eco-centrism
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bottom lines in respect of specific matters.
• The three objectives were to be treated as “high 

level constraints” on human activities. People 
would be free to pursue their own welfare 
providing this did not compromise the bottom 
lines.

• The bottom lines were not to be traded-off against 
the perceived benefits of development. Balancing, 
to the extent that it occurs, will be about the effects 
that are permissible consistent with the thrust of 
the bottom lines.

Both the third reading and the other papers also 
make it clear that there was to be progressive 
elaboration of the bottom lines by way of policies, 
standards and rules promulgated under the Act and 
that it would be these, rather than the very general 
guidance provided by section 5, that would be the 
yardstick against which particular case-specific 
matters would ordinarily be measured (see Upton et 
al (2002), ibid, at 9).

Interestingly, Upton et al — in their compelling 
rebuttal of Skelton and Memon’s assertion that, 
notwithstanding attempts to the contrary, s 5 of the 
Act as finally drafted gives no primacy to bottom 
lines but embraces a broad integrated approach 
in which ecological, economic, social and cultural 
matters are given equal consideration, consistent 
with the “overall broad judgement” approach — 
acknowledged that, although not argued by Skelton 
and Memon, some support for the integrative 
reading might be derived from the reference 
to “environment” in s 5(2)(c) and the Act’s wide 
definition of that term. They noted that paragraph 
(d) of the definition potentially allows the “full 
gamut” of economic and social considerations to be 
considered. In 1999, an amendment was proposed 
to remove (d) and augment (c) to embrace health, 
safety, amenity, and cultural values. This proposal 
was rejected by Parliament (Upton et al (2002), at 
8-9, and 17).

Why has the policy intent not been realised?

Readers will be familiar with the fact that whilst 
early Planning Tribunal and Environment Court 
decisions (eg Foxley Engineering v Wellington City 
Council, Campbell v Southland District Council) 
upheld the bottom line approach, since 1996 the 
courts have generally adopted an “overall broad 
judgement” approach to interpreting the sustainable 
management purpose of the Act and the rest of Part 
2. The latter approach appears to have had its origins 
in the 1994 judgement of Greig J in New Zealand Rail v 
Marlborough District Council.

In North Shore City Council v Auckland Regional 
Council [1997] NZRMA 59 (EnvC) at 92-94, the Court 
said:

An overall broad judgement … allows comparison of 
conflicting considerations and the scale or degree of 
them and their relative significance or proportion in 
the final outcome.

In Genesis Power Ltd v Franklin District Council 
[2005] NZRMA 541 (EnvC) at [53], Judge Whiting, 
in discussing the application of sections 6 and 7, 
said that they should be approached as “factors 
that should be considered in the overall balancing 
exercise to be conducted by the Court” (emphasis 
added).

Other judgments have repeatedly referred to the 
need to achieve a “balance” between competing 
considerations, including the “enabling” provisions 
in s 5 and the bottom lines.

Given the TAG conclusion that the Environment 
Court has “undermined the sustainable 
management purpose of the RMA” by substituting 
the bottom line approach with one based on overall 
broad judgement, it is pertinent to reflect on the 
reasons why the courts may have gone off-track on 
such a fundamental issue.

Judicial intransigence?

Some commentators have suggested that some 
Environment Court judges were wedded to the 
balancing approach necessitated by the framing of 
the TCPA. There may also have been something of 
an “attitude” to the RMA, perhaps reflected in the 
words of Judge Treadwell two years after passage 
of the Act:

My conclusion, after working with the Act since it 
came into force, is that far from being a panacea for 
environmental ills, it is merely a cosmetic and semantic 
approach to the problem and has buried many issues in 
a welter of words. (Treadwell WJM “Address to Water 
and Wastes Association” (1993) Water and Wastes in 
New Zealand November, at 16.)

Misunderstanding of underlying policy intent?

The RMA is a sophisticated construct. The Chief 
Justice, Dame Sian Elias, in the 2013 RMLA Salmon 
Lecture Righting Environmental Justice, commented:

I have wondered reading later assessments [probably 
a reference to the TAG report] that the Environment 
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Court has fundamentally misunderstood the meaning 
of sustainable management and the purpose of ss 6 
and 7 of the Act, whether the compromises disguised 
the fact that the lawyers never really did get it … it does 
seem to me that there were much stronger intellectual 
positions in the drafting of the legislation that many 
of us with the background of the Town and Country 
Planning Act ever appreciated. (At 8, emphasis added)

Ambiguities in the wording of the purpose?

From the outset there were divergent opinions 
surrounding the meaning of the world “while” in 
the definition of sustainable management. With the 
benefit of hindsight and in light of the King Salmon 
decision, Professor Fisher’s early dissection of the 
purpose of the Act into a “management function” 
and an “ecological function” and his suggestion that 
the word “while” linking the two might be read as a 
co-ordinating junction meaning “and” (rather than 
as the intended introduction of a superior clause), 
and so necessitating a balancing approach between 
the two functions, was not particularly helpful. 
It is apparent that some judgments reflected, and 
continue to reflect, that approach. In King Salmon, 
the Supreme Court has found that s 5 should be read 
as a whole and “while” should be read as “at the 
same time as” (see below).

Inadequate guidance to the courts?

One of the main reasons for the courts adopting 
the overall broad judgement approach was almost 
certainly the lack of sufficient policy guidance as to 
the meaning of sustainable management in specific 
situations, in particular the absence of more 
detailed elaboration of bottom lines.

Whilst some national policy statements and 
national environmental statements have been 
produced in relatively recent times, the general 
dearth of such (national) guidance, particularly in 
key areas like land use and water management (and 
the consequent lack of refinement of bottom lines 
at a local level via policies and rules in regional and 
district plans) has meant that courts have resorted 
to a broad judgement or “balancing” to resolve 
competing interests.

The Chief Justice, in the Salmon Lecture, indicated 
(at 13) that she had sympathy with the view that 
the judiciary should not be put in the position of 
having to determine values or policy and went on to 
observe that “effective judicial supervision occurs 
when there are minimum standards or an enacted 
hierarchy of values to be protected”.

Consequences of adoption of the “overall broad 
judgement” approach

The most obvious consequence of the broad 
judgement approach is that, as the TAG concluded, 
it undermines the purpose of the legislation. The 
architects of the Act, Upton and Palmer, share that 
view. It is difficult to imagine a more damning 
criticism.

As noted, somewhat prophetically, by Hon Simon 
Upton in his 1995 Stace Hammond Grace Lecture:

Unless there is a bottom line, sustainable management 
ceases to be a fixed point or pre-eminent principle and 
sinks back into becoming a mealy-mouthed manifesto 
whose meaning is whatever decision-makers on the 
day want it to be.

Application of “broad judgement” results in 
inappropriate trade-offs between the argued 
benefits of a proposed development and the 
safeguards embodied in the s 5 bottom line 
objectives. This, in turn, leads to outcomes that are 
not consistent with “sustainable management” and/
or with the maintenance of environmental quality. 
The Chief Justice notes (ibid, at 10) some concerns 
raised by Judge Bollard in relation to trade-offs and 
goes on to comment:

I am not sure that the wide balancing it [the Environment 
Court] adopted against the contents of Part 2 of the RMA 
was as protective of environmental bottom lines as the 
TCPA. Judge Bollard may have been close to the mark in 
referring to pressures for compromises and trade-offs 
and mediocre outcomes for environmental qualities, if 
not irreversibly degrading outcomes. (At 11.)

This comment is echoed by Palmer in his Protecting 
New Zealand’s Environment paper (ibid) in which 
he states that the quality of New Zealand’s natural 
environment continues to decline in key aspects and 
notes that:

The OECD has observed that New Zealand has not 
succeeded in decoupling environmental pressures 
from economic growth. The Act’s central purpose of 
“sustainable management” — that is, growth within 
the constraints of the environment — has yet to be 
fulfilled.

Environmental degradation is of course a global 
problem. The Millenium Ecosystem Assessment 
Report (2005) presents a bleak picture of the state of 
the Earth’s ecosystems and the decline in ecosystem 
services over the past 50 years.
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The TAG Report

Most of the TAG recommendations have been 
accepted by Government and incorporated into law 
reform proposals. Those proposals are discussed in 
the next section.

Suffice to note here that somewhat paradoxically, 
having identified a “fundamental mismatch or 
disconnect” between the stated intentions of the 
Government at the time of the RMA’s passage and 
the overall broad judgement approach adopted 
by the courts, leading to an undermining of the 
sustainable management purpose, the TAG saw fit 
to recommend that the Act be amended to require 
that the broad judgement formula be applied. It 
also recommended that ss 6 and 7 be merged, and 
that the new section 6 contain an augmented list 
of principles (including pro-economic development 
criteria), described as “more well-rounded”, which 
decision-makers would be required to “recognise 
and provide for” in promoting sustainable 
management.

In seeking to justify its recommendations TAG 
referred to the fact that the matters listed in 
sections 6 and 7 are “overwhelmingly bio-physical 
in character” and they “contain no significant 
reference to the plethora of social, economic, 
cultural and health and safety issues referred 
to in s 5(2)”. Like the courts, TAG appears to miss 
the point. Sections 6 and 7 are bio-physical in 
orientation precisely because they represent a 
deliberate elaboration of the eco-centric bottom 
lines. As stated above, there was never any intention 
that there be a fulsome balancing with social and 
economic objectives. All three of the bottom line 
objectives were to be upheld (they are connected by 
“and”), and the focus of s 5(2)(c) is, or should be, on 
the degree to which adverse effects are able to be 
avoided or mitigated.

The Chief Justice notes (ibid, at 12) the suggestion 
that the TAG balancing proposals would lead to 
even greater discretion in environmental decision-
making (a reference to the views of John Hassan 
and Louise Cooney in Review of sections 6 and 7: 
Principles, processes and con�idence in decision-
makers (2012) 9 BRMB 167) and comments:

If so, it needs to be noted that increasing the area of 
discretion is contrary to the drift in most areas of 
administrative law. Discretion opens the door for 
arbitrariness and inequality of treatment.

Further (ibid, at 15):

At large judicial balancing may be at best unconvincing 
and at worst may mask political judgements which 
cannot be adequately justified by reference to legal 
standards and which should be directly taken by those 
who are legally accountable.

Finally, in relation to the TAG report, I note the irony 
in the stated “fundamental reason” for the proposed 
new approach (at 62) being “to reaffirm the pre-
eminence of the sustainable management purpose 
and provide more certainty in the operation of Part 2”, 
given the strong body of eminent legal opinion that it 
will do exactly the opposite.

Current Government proposals for law reform

Further to receipt of the TAG Report, the Government 
released its proposals for RMA reform in August 2013 
(Resource Management: Summary of Reform Proposals 
2013 Ministry for the Environment). No changes are 
proposed to the purpose, but significant changes are 
proposed to the principles and to the Act’s planning 
provisions. It is proposed to:
• merge current sections 6 and 7 into a single new 

section 6 (thereby removing the hierarchy), and 
remove some existing considerations (eg the 
“ethic of stewardship”, “amenity value”, “quality 
of the environment” and the “intrinsic value of 
ecosystems”);

• add some development-orientated decision criteria 
(eg the “benefits to be derived from the use and 
development of natural and physical resources”, the 
“effective functioning of the built environment”, the 
“efficient provision of infrastructure”);

• preface the new section 6 with an obligation to take 
an overall broad judgement approach;

• require councils to undertake “positive” 
development planning.

The proposed changes to sections 6 and 7 have 
attracted considerable criticism. In his address 
to the 2013 RMLA Annual Conference Protecting 
New Zealand’s Environment: An Analysis of the 
Government’s Proposed Freshwater Management and 
Resource Management Act 1991 Reforms Sir Geoffrey 
Palmer QC, the principal architect of the Act, said that 
he was strongly of the opinion that, if implemented, 
the proposals would undermine the sustainable 
management purpose of the Act, in particular that:
• Replacement of the section 6 and 7 environmental 

bottom lines with an un-prioritised menu of 
conflicting environmental and development 
matters will change the thrust of the Act so that 
environmental matters can be traded off against 
economic ones.

• The proposals weaken the environmental 
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protection principles in the Act, including those 
for outstanding landscapes and recreational 
amenity values.

• The introduction of principles promoting 
development is contrary to the scheme of the 
Act … it is not meant to promote development 
generally or a particular form of development: 
it is enabling, people are to pursue their own 
welfare.

Sir Geoffrey says (ibid, at 51) that the proposals 
will reintroduce the difficulties inherent in the 
weighing of equal but potentially conflicting goals 
that the RMA was deliberately designed to correct. 
He considers the proposed changes are unnecessary 
and would inevitably lead to uncertainty, increased 
litigation and increased costs.

Other commentators have expressed similar views. 
For example, Philips Fox lawyers state that, in their 
view:

The proposal to merge 6 and 7 and add other matters 
to be considered will simply create a longer shopping 
list of principles that a decision-maker can choose 
from. This will perpetuate the uncertainty and 
subjectivity inherent in the overall broad judgement 
approach. (Robert Enright and Anne Buchanan in Part 
2 Choices — Re�ining or gutting the RMA? 4th Annual 
Environmental Law and Regulation Conference, 29-30 
August 2014.)

Sir Geoffrey says that whereas the matters in 
ss 6 and 7 of the RMA were the subject of intense 
parliamentary scrutiny, public consultation and 
debate over a four-year period, the Government’s 
current proposals have been “justified” by 
reference to assumptions and perceptions that are 
not supported by empirical evidence or analysis.

The proposed “positive planning” for certain types 
of development sounds ominously like a reversion 
to the TCPA formula of directional planning for 
development. As noted by Upton (1995) (ibid, at 26), 
the RMA is a “much more passive formulation” and 
it is not for those exercising powers under the Act 
to promote or direct”. I return to this issue below.

Finally, whilst on the topic of ill-conceived changes 
to the Act, I draw attention to Sir Geoffrey Palmer’s 
summary (ibid, at 25-30) of the changes that various 
Governments have introduced to the RMA in 
pursuit of their economic growth agendas. He is 
particularly critical of the 2013 amendments to the 
“rule making” provisions of s 32 which he considers 
have “eroded the central concept of sustainable 

management by explicitly pitting environmental, 
economic, social and cultural effects against each 
other, providing a signal to decision-makers that 
sustainability may be sacrificed to development”.

Implications of the Supreme Court’s King Salmon 
decision

The significance of the King Salmon decision 
(Environmental Defence Society Inc v New Zealand 
King Salmon Company Ltd [2014] NZSC 38, 17 
April 2014) is that for the first time we have an 
authoritative judgment from New Zealand’s highest 
Court on the meaning of the purpose of the RMA in 
relation to the rest of Part 2, and its relationship with 
subordinate documents such as the New Zealand 
Coastal Policy Statement (the NZCPS).

Some of the Supreme Court’s findings may have 
limited application to the specifics of the King 
Salmon case — in particular the relationship 
between the NZCPS and the purpose of the Act 
and regional plans — but some clearly have more 
general application, and others arguably do:

• The definition of sustainable management should not 
be read in two parts; it is better read as an integrated 
whole with “while” meaning “at the same time as” (at 
[24(c)]).

• The definition of sustainable management indicates 
that environmental protection is a core element of 
sustainable management (at [24(d)]); the framing of 
s 6 underscores this point (at [28]).

• The RMA scheme moves from the general to the 
specific. As one goes down the hierarchy of documents, 
greater specificity is provided both as to substance 
and locality (at [14]).

• The NZCPS was intended to give substance to 
the principles in Part 2 in respect of the coastal 
environment … it is difficult to see that resort to Part 2 
is either necessary or helpful in order to interpret the 
policies or the NZCPS more generally, absent allegation 
of invalidity, incomplete coverage or uncertainty of 
meaning (at [90]).

• The requirement to “give effect” to the NZCPS is a 
“strong directive” (at [80]); intended to constrain 
decision-makers (at [91]).

• Bottom lines can be expressed in terms of absolute 
protection, as in the use of the word “avoid” (at [96]).

• Policies 13(1)(a) and 15(a) and (b) of the NZCPS can be 
equated with “bottom lines” because they require 
that adverse effects, or significant adverse effects, 
be avoided; setting bottom lines is consistent with 
the definition of sustainable management in s 5(2) (at 
[132]).

• The overall judgement approach creates uncertainty. 
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The notion of giving effect to the NZCPS “in the round” 
or “as a whole” is not one that is easy to understand 
or apply. If there is no bottom line and development 
is possible in any coastal area, no matter how 
outstanding, there is no certainty of outcome, one 
result being complex and protracted decision-making 
(at [137]).

• The overall broad judgement approach can undermine 
the strategic region-wide approach that the NZCPS 
requires regional councils to take in planning (at [139]).

• Section 5 was not intended to be an operative provision, 
in the sense that it is not a section under which 
particular planning decisions are made; rather it sets 
out the RMA’s overall objectives. Reflecting the open-
textured nature of Part 2, Parliament has provided 
for a hierarchy of planning documents, the purpose of 
which is to flesh-out the principles in section 5 and the 
remainder of Part 2 in a manner which is increasingly 
detailed as to content and application. It is these 
documents that provide the basis for decision-making (at 
[151], emphasis added).

Prima facie the Supreme Court has upheld the policy 
intent. It remains to be seen how the decision will 
be interpreted and applied. It is possible that it will 
come to be seen as sui generis and confined to the 
facts of that particular case. The more appropriate 
outcome, in my view, is that it will lead to rejection 
of the overall broad judgement approach in favour of 
the bottom line approach.

The Environmental Defence Society (EDS) has 
already submitted to the Board of Inquiry that, in 
its view, the Supreme Court’s King Salmon approach 
is equally applicable to other National Policy 
Statements (NPS) because the requirement for 
regional plans to “give effect to” the NZCPS applies 
to other NPS, (s 67(3)(a)). The EDS also submitted 
that the Board had erred in its perception that its 
role was to achieve a balance between in-stream 
habitat protection, and those abstracting water for 
on-land use (EDS submissions on the draft Tukituki 
Catchment decision, 16 May 2014).

Martin Williams has expressed the opinion that in 
reaching the conclusion that it did (in respect of the 
application of the NZCPS), the Court was not ruling 
out an overall broad judgement for all purposes 
under the Act. He points out that in the context of a 
resource consent application there is no requirement 
in s 104 to give effect to the NZCPS (or indeed any 
other planning instrument) and examination 
against Part 2 specifically is mandatory. In his view, 
an overall broad judgement approach to Part 2 of the 
RMA “remains unavoidable” because “it is simply 
impossible to promote all and every dimension of 

s 5 through to 8 in the circumstances of every given 
case” (obiter page of RMLA website).

With respect, I make two points. First, I think there 
is a significant difference between the legitimate 
weighing of various considerations on the facts of 
the case (for example the magnitude of acceptable 
adverse effects compatible with upholding the s 5 
bottom lines, or the significance of individual ss 6 
and 7 elaborations, or more specific NPS/National 
Environmental Standards (NES) or regional                          
district plan elaborations, in the circumstances), 
and the idea of reaching an overall broad judgement 
which involves trading-off actual or perceived social 
or economic benefits against bottom lines. This 
illustrates the importance of terminology.

Second, although the Act does not require consent 
decision-makers to “give effect” to planning 
instruments, is it not implicit in the hierarchical 
scheme of the Act that the Supreme Court’s 
presumption that the NZCPS “is in accordance with 
Part 2” is applicable to other planning instruments 
since they are all aimed at achieving the purpose 
of the Act, and all powers and functions are to be 
exercised so as to achieve the purpose of the Act 
(ss 6 and 7) or, in the case of regional and district 
councils, to “give effect” to the Act (ss 30 and 31)?

It seems to me that the principle of not going back 
to the (guiding) purpose where there has been 
detailed elaboration of the meaning of sustainable 
management in the context of a specific set of 
management endeavours (eg a NPS or NES) or 
locality (a regional or district plan), is sound. Whilst 
these documents may be “subordinate” or “inferior” 
(to the purpose) in a legal sense, it seems reasonable, 
particularly in light of [151] of the Supreme Court’s 
determination (above), to suggest that these 
instruments should be viewed as containing 
“superior” decision criteria in the sense that they 
are interpreting and refining (“fleshing out”) the 
generalised guidance in ss 5(2)(a)(b) and (c), and 
should be given effect to, absent any uncertainty of 
meaning.

The Tukituki Catchment decision

The significance of the Tukituki Catchment decision, 
in the context of this discussion, is that the Board 
imposed in-river nutrient limits designed to 
safeguard overall “ecosystem health” (not just to 
avoid toxicity) and it imposed nitrogen leaching 
rates based on land-use capability (LUC), the latter 
classifying land according to its capacity for long-
term sustained production. In short, at least in part, 
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it upheld a bottom line or “eco-centric” approach to 
consenting.

The way forward

Sir Geoffrey Palmer QC has reviewed both King 
Salmon and Tukituki Catchment and stated that 
both decisions bolster the conclusion of his prior 
paper that the Government’s current law reform 
proposals will weaken environmental protection 
in New Zealand. He considers King Salmon to be the 
most important judicial decision since the inception 
of the Act in 1991 and says that the Government’s law 
reform proposals fly in the face of that decision (in 
Implications of King Salmon and Ruataniwha Dam 
Decisions, advice to New Zealand Fish and Game 
Council, supplement to Protecting New Zealand’s 
Environment report, ibid).

We appear to be poised at a critical point in 
the evolution of resource management law in 
New Zealand. There is a stark choice — we continue 
down the road of an “overall broad judgement” 
with its acknowledged deficiencies (inappropriate 
trade-offs, erosion of environmental quality, too 
much judicial discretion, uncertainty, excessive 
litigation and costs), or we revert to the “bottom 
line” approach which offers the prospect of truly 
sustainable development.

Review of current RMA reform proposals

After the 2014 national elections the incoming 
Government needs to undertake a thorough review 
of the current law reform proposals against the 
Supreme Court’s findings in King Salmon, the original 
policy intent, and the recently expressed views of 
leading legal practitioners.

On the face of it, most of the proposed changes 
to the principles of the Act are ill-conceived and 
inconsistent with the sustainable management 
purpose.

Political consensus on the policy intent

It is difficult to think of a more important issue 
affecting the wellbeing of New Zealanders, present 
and future generations, than the proper functioning 
of the RMA. It goes to the heart of the sustainability 
of our economy, the maintenance of environmental 
quality and the country’s “clean green” trading and 
tourism brand.

The Government’s Business Growth Agenda: Future 
Direction 2014 at 87, stresses the importance of the 

link between realising future economic opportunities 
and good environmental management, having 
regard to the high proportion of the economy that 
is based on natural resources, and the demand for 
high quality sustainably-produced goods.

It is therefore important, if not critical, that there 
be a high degree of political consensus around 
both the policy intent and the scheme of the Act. 
This is a necessary prerequisite to achieving 
significant amendments to the RMA, as the current 
Government has discovered.

There is a need to mature the debate. There is 
a tendency for politicians, aided and abetted by 
shallow media analysis, to front the discussion as if 
there is a battle between “economic development” 
and “environmental protection” interests, and 
that never the twain shall meet. Nothing could be 
further from the truth. The end game is ecologically-
sustainable development, and in a market economy 
the trick is to devise a resource management 
planning and decision-making system which 
requires development proposals to be assessed 
against ecologically-based (as in “human ecology”, 
see above) decision criteria. Developments that 
don’t offend “bottom lines” and whose effects can 
be adequately managed are able to proceed.

Potential amendments to the Act

If the bottom line approach is confirmed, there 
would be a need to make only relatively minor 
adjustments to the Act and a high proportion of 
existing case law would be preserved. The types of 
amendments that might be contemplated include:
• Replacement of the word “while” in the purpose 

with “subject to” to make it clear that the “bottom 
lines” intent is to be upheld by decision-makers, 
not traded off against real or perceived benefits 
(note: the Supreme Court reading “at the same 
time as” may amount to the same thing but there 
could still be a balancing connotation in the 
minds of some).

Amending the definition of the word “environment” as 
per the 1999 proposals (see Upton et al’s comment in 
Policy Intent section above).

Amending s 32 to remove the 2013 amendments that 
require councils, in formulating planning rules, to 
identify and assess the benefits and costs of the 
environmental, economic, social and cultural effects 
of anticipated implementation of the provisions, 
including the references to “economic growth” 
and “employment” (such provisions being clearly 



Resource Management Journal 15

incompatible with the environmental bottom lines 
approach).

National leadership on sustainable management

The Act has always contemplated a role for 
Central Government in providing guidance to local 
authorities on matters relevant to achieving the 
purpose of the Act (see NPS and NES provisions, 
ss 45 and 43). With the benefit of hindsight it is now 
clear that the tardiness of successive Governments 
in providing this guidance, and the limited scope 
of guidance that has been provided, has negatively 
impacted on the implementation of the RMA regime 
and is arguably one of the main reasons for the 
judiciary adopting the “overall broad judgement” 
approach.

The Supreme Court has confirmed, in King Salmon 
(at [151] above), the policy intent that the Act 
provides for a progressive downwards elaboration 
of the meaning of sustainable management with the 
lower order documents, not the guiding purpose, 
providing the basis for decision-making.

If the “bottom line” approach is to be given full 
effect, there is a need for Government to give high 
priority to the development of national policy 
guidance and/or standards in a number of key areas 
including land use, water management (underway), 
biodiversity protection and enhancement, 
outstanding landscape protection, and protection 
of rural character. A NES may specify standards 
or requirements in respect of matters such as soil, 
water and air quality; it may prohibit an activity 
or define the nature of rules governing an activity, 
s 43A.

Complete the “envelope of constraint”

The Supreme Court has confirmed, at [151] of King 
Salmon, that the broadly-framed “bottom lines” 
in s 5(2)(a), (b) and (c) are not primary decision 
criteria (they lack the detail), but rather serve as a 
backdrop to all decision-making; they act as a guide 
or starting point for hierarchical elaboration of 
bottom lines at national regional and district levels, 
such elaborations then becoming the primary 
operational decision criteria.

The elaborations — by way of objectives, policies, 
standards and rules — effectively become an 
ecologically-based “envelope of constraint”, within 
which the economy, and society more generally, 
operate. This envelope can be visualised as the 
outer shell of the eco-centric model depicted in 

Figure (b) above. The important point is that under 
this scheme, the constraints are derived by way of 
“public policy” processes and sanctioned by elected 
representatives, as opposed to discretionary 
judgement arising from Court decisions; and the 
courts are provided with the guidance that they so 
desperately need.

Many of the existing NPS, NESs, regional policy 
statements, and policies and rules in regional 
and district plans, do in fact have a sound basis in 
“human ecology” and are generally consistent with 
the purpose of the Act, but there are gaps and there 
is a general need to provide stronger alignment 
with the bottom lines approach mandated by the 
purpose of the Act.

Need to con�irm a passive rather than proactive 
approach to planning

As noted above, the RMA provides for a “passive” 
approach to planning, effectively an effects-based 
screening of market-driven development proposals, 
representing a deliberate move away from the TCPA 
approach of attempting to plan for development. 
There is a need to reaffirm the passive approach 
in light of the somewhat vague “positive planning” 
statements contained in current law reform 
proposals.

It may be that planning for housing needs, 
infrastructure etc is best handled under the 
provisions of the Local Government Act (with 
environmental effects being subject to RMA 
scrutiny in the same way that private sector 
development proposals are) rather than creating 
tensions within the principles section of the RMA 
and undermining the bottom lines approach.

Conclusion

Ongoing and polarising debate about whether the 
RMA is sufficiently pro-development or sufficiently 
protective of the environment is sterile, and to a 
large degree misses the point. The reality is that the 
long-run performance and resilience of the economy 
and the wellbeing of society are fundamentally 
dependent on sound management of the resource 
base, the maintenance of healthy ecosystems 
(hence the ongoing delivery of ecosystem services) 
and the quality of the environment.

The “bottom lines” approach to resource 
management has a sound basis in logic and, unlike 
the overall broad judgement approach (which 
involves trade-offs between social, economic and 
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Introduction

Genetically modified organisms (GMOs) are 
controlled under the Hazardous Substances and New 
Organisms Act 1996 (HSNO). However, a number of 
local authorities are currently considering inclusion 
of provisions within policy statements and plans 
under the Resource Management Act to regulate 
activities involving GMOs.

The issue of whether local authorities do in fact have 
the powers to control GMOs in statutory documents 
under the RMA, and if so whether such rules are 
likely to be justified in terms of section 32 in RMA, 
is still to be judicially determined. However, those 
issues are likely to be tested in:
(a) the Proposed Northland Regional Policy 

Statement;
(b) the Proposed Hastings District Plan; and
(c) the Auckland Council Unitary Plan.

This paper considers:
(a) the arguments for and against local authorities 

having such powers;
(b) in the event that the courts find that jurisdiction 

does exist under the RMA, the tests in section 32 
of the RMA for determining whether provisions 
dealing with GMOs are appropriate.

It concludes that the best legal interpretation is that 
local authorities do not have jurisdiction to control 
GMOs under the RMA. However, even if those powers 
are found by the courts to exist, it is very unlikely 
that controls on GMOs in district and regional plans 

would pass the relevant RMA tests which require 
provisions to be the most appropriate way to meet 
the sustainable management purpose of the RMA.

Jurisdiction of councils to regulate GMOs under the 
RMA

Implied repeal

The doctrine of implied repeal guarantees that the 
latest expression of Parliament’s will prevails. It 
follows that later Acts repeal earlier inconsistent Acts 
by implication. However, the courts also presume 
Parliament does not intend its statutes to contradict 
each other but operate within their respective 
spheres where possible. If it is possible, the later Act 
should be read as not to affect an implied repeal of 
the earlier Act.

In R v Pora [2001] 2 NZLR 37 (CA), the Court of Appeal 
held at [36], that in situations where only parts of 
two statutes are inconsistent in their application 
to particular circumstances, the inconsistent 
provisions in the earlier Act are rendered ineffective 
to the extent of (pro tanto) the inconsistency.

In order to determine whether the HSNO impliedly 
repeals, or at the very least renders ineffective, the 
power local authorities have to make rules in plans 
that would prohibit the use of GMOs, four issues need 
to be addressed:
(a) whether there are specific provisions in either 

Act that would repeal more general provisions in 
the other;

Regulation of Genetically Modifi ed Organisms under the 
Resource Management Act 1991

 � Mark Christensen and Jonathan Nicolle, Anderson Lloyd Lawyers

environmental objectives), holds out the prospect 
of achieving truly sustainable development. The 
Supreme Court’s King Salmon decision confirms 
that the bottom lines approach is consistent with 
the sustainable management purpose of the RMA.

“Bottom lines” should not be equated with minimum 
standards. Rather they are best viewed as necessary 
constraints on human activities to maintain or 
improve ecosystem health and environmental 
quality, or to protect specific environmental values. 
The focus of the debate should be on the nature of 

those constraints and how they can best be woven 
into the planning and decision-making framework.

Refinement of the bottom lines approach presents 
a unique opportunity to “showcase” the marriage 
of a modern market economy with a sophisticated 
resource management system. It also presents an 
opportunity to put science to work for the benefit of 
future generations.

The views expressed in this article are personal to the author and 
are not necessarily shared by his employer.
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(b) the role and function of local authorities in 
respect of GMO regulation;

(c) whether a rule in a plan prohibiting or 
restricting the use of GMOs is capable of being 
read consistently with the Environmental 
Protection Authority’s (EPA) powers in the 
HSNO; and

(d) any additional policy considerations.

Speci�ic provisions repealing more general 
provisions

The purpose sections of both RMA and HSNO appear 
very similar. However, sections 4 and 6 of the HSNO 
contain specific references to hazardous substances 
and new organisms. The RMA contains no specific 
mention of GMOs. By contrast, the purpose sections 
of the HSNO indicate it was specifically enacted to 
manage the adverse effects of hazardous substances 
and new organisms.

The relationship between the two Acts was briefly 
considered in Bleakley v Environmental Risk 
Management Authority [2001] 3 NZLR 213 (HC) which 
concerned an appeal against the approval by the 
Environmental Risk Management Authority (the 
ERMA) of an application to field-test genetically 
modified cattle. At [114], the High Court noted that 
where questions of environmental effects arise, if 
those questions involve “heritable materials” (that 
is genetic material), such questions are to be dealt 
with under the HSNO. However, if there are wider 
environmental effects, such as contamination 
from products not involving new organisms, those 
matters must be addressed under the RMA.

In our view, this demonstrates how the two Acts can 
be interpreted to work together in a complementary 
way, without overlapping, thereby giving effect to 
both.

The role and function of local authorities in respect 
of GMO regulation

Territorial and regional councils’ functions and 
duties to create district and regional plans are set 
out in Part 5 of the RMA.

Unlike the reference to hazardous substances, there 
are no specific references to GMOs in the functions 
of regional or district councils set out in sections 30 
and 31, or in section 142 of the HSNO. Under the 
principle of expressio unius est exclusio alterius the 
express mention of hazardous substances and the 
exclusion of GMOs indicates that the regulation 
of GMOs is removed from territorial and regional 

councils’ control.

When the HSNO was amended in 2003 by the New 
Organisms and Other Matters Bill, Parliament was 
lobbied by local authorities to clarify their ability 
to regulate GMOs through regional or district 
plans. Parliament’s Education and Science Select 
Committee decided not to amend the Bill as sought 
by some submissions. The Committee’s report 
stated at 5:

Role of local government

…

Government members believe that this regime is 
clear. Local government does not have powers under 
the Resource Management Act 1991 or the Local 
Government Act 2002 to regulate genetically modified 
organisms. Such regulation is the role of the Authority 
under the principal Act. The Authority is a specialist 
body and responsibility should lie with it and not with 
local government.

In our view, Parliament’s decision not to amend 
sections 30 and 31 of the RMA and section 142 of 
the HSNO to also include references to GMOs, must 
be construed as an intentional decision to confine 
the regulation and control of GMOs to the EPA and 
exclude them from the RMA.

In our view, this points strongly to the position 
that Parliament was signalling that regional 
and territorial authorities could enact rules in 
regional or district plans to prevent or mitigate 
any adverse effects of the storage, use, disposal, or 
transportation of hazardous substances, but not 
GMOs.

EPA decisions and GMO rules in plans

An approval by the EPA for the release of GMOs 
would, by its nature, be inconsistent with a rule 
in a plan that an area be “GM free”. Only with the 
approval of the EPA can a new organism be imported, 
developed, field-tested or released. In essence, 
New Zealand’s default status is “GM free” unless 
otherwise modified by a HSNO approval. The only 
current exception is that the genetically modified 
equine influenza vaccine has been conditionally 
released and to that extent communities are not 
“GM free”.

Under that default position there is no need for 
provisions in plans seeking to control or manage 
the use of GMOs. Those controls are already in place 
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under the HSNO and managed by the EPA. Any rules 
in plans would merely double up the protections 
already in place.

Local authorities do not need rules in a plan to note 
their community’s desire (or otherwise) to remain 
GM free for certain applications. As part of its 
decision-making process the EPA would be required 
to seek submissions from local authorities under 
section 54(4) of the HSNO. In their submissions local 
authorities would have the opportunity to set out 
their community’s opposition of GMOs.

Rules in plans controlling or managing the use 
of GMOs would only come to be applied once the 
EPA grants an application to field-test or release 
a GMO in an area covered by that plan. In those 
instances the EPA’s decision and the rule in the plan 
would be directly inconsistent. Both could not be 
simultaneously legally enforceable, and one must 
necessarily prevail over the other.

To resolve the impasse, it is our view that the doctrine 
of implied repeal would need to be applied. Since 
the provisions allowing local authorities to make 
plans were passed earlier than the EPA’s powers in 
the HSNO, sections 30 and 31 of the RMA would be 
rendered ineffective to the extent (pro tanto) of the 
inconsistency. Without the power to make rules 
in plans controlling or managing GMOs, any rules 
addressing GMOs would be rendered ultra vires.

Policy considerations

In August 2013, the Government released a summary 
of its proposals to amend the RMA. That document 
provides the following statements:

Hazardous substances and new organisms

…

The removal of the ability for councils to control GMOs 
will mean council plans cannot be used to control 
new organisms and GMOs. A national level approach 
to managing GMOs ensures consistency throughout 
New Zealand and given the technical complexity of 
assessing GMO applications ensures that one agency 
(the EPA) is adequately resourced to provide this 
service. The EPA has the necessary risk assessment, 
legal, policy and scientific expertise required to 
consider GMO applications.

This clearly signals the Government’s policy reasons 
why the RMA should not be used to control GMOs. 
However, the document reads as if the proposal is an 

amendment to the law rather than as a clarification. 
From this document it appears that the Government 
is of the view that the RMA does or may currently 
allow councils (as a matter of jurisdiction) to control 
GMOs.

It is unclear, however, if the Government has 
considered in detail the jurisdictional issues 
discussed above. Until now it appears that most 
people have assumed that jurisdiction does exist 
(hence why the issue was not argued in NZ Forest 
Research Institute Ltd v Bay of Plenty Regional Council 
[2014] NZRMA 181 (EnvC)). We are not aware of any 
advice provided to the Government on this issue. 
Moreover, Government policy is not necessarily 
reflective of the legal position in the absence of legal 
advice or judicial decision on the matter.

Similarly, while the 2002 Royal Commission on 
Genetic Modification did not directly consider the 
powers of councils to control GMOs, and the issue 
was not raised in front of the Commission, in chapter 
13 of its Report under the heading “Is compatibility 
possible?” the Commission discussed the possible 
strategies available to provide for compatibility 
between genetic modification and non-genetic 
modification land uses.

The Commission’s general conclusion (chapter 13, at 
[5]) on the regulatory regime was:

It is our view that an appropriate regulatory and 
institutional framework for the controlled use of 
genetic modification is already provided by the 
Hazardous Substances and New Organisms Act 1996 
(HSNO). Nevertheless throughout the Report we have 
made recommendations for additional controls to make 
the existing system more robust.

Conclusion

To summarise the issue of jurisdiction, it is our view 
that:
(a) The RMA and the HSNO potentially provide 

for overlapping and inconsistent outcomes 
for GMOs. If possible, both Acts should be 
interpreted in a manner which allows for both to 
operate in a consistent manner.

(b) The absence of reference to GMOs in the RMA 
is intentional, meaning that the RMA has no 
jurisdiction over the management of GMOs.

(c) When the HSNO was introduced in 1996 it 
impliedly repealed or restricted the RMA so as to 
exclude the management of GMOs under the RMA.

(d) To date, it appears to have generally been 
accepted that there is jurisdiction under the 
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RMA to regulate GMOs. We consider that 
position to be incorrect. It is our conclusion that 
councils have no jurisdiction under the RMA to 
control GMOs.

If local authorities do have powers to control GMOs, 
should they?

This section of the paper assumes that, contrary 
to our reasoning above, local authorities do have 
powers to control GMOs in district and regional plans. 
The question then becomes whether a substantive 
analysis of the proposed provisions shows that these 
can meet the relevant RMA statutory tests.

Section 74 of the RMA sets out the matters which must 
be considered by a council in preparing and changing 
a plan. Generally, three steps are involved:
(a) ascertaining the relevant facts and the issues 

arising for the district;
(b) a section 32 analysis; and
(c) the broader and ultimate issue as to whether on 

balance the council is satisfied that implementing 
the proposals would more fully serve the 
sustainable management of natural and physical 
resources than not implementing them.

In the context of possible controls on GMOs, the 
primary substantive legal test which any proposed 
provisions need to meet are likely to be those in 
section 32 of the RMA.

Section 32 of the RMA therefore requires an 
assessment of the costs, benefits etc of the proposed 
district plan provisions over and above the provisions 
of HSNO. Section 32 does not require an assessment 
of the risks, costs or benefits of GMOs. Rather, the 
analysis is about the effectiveness, efficiency and 
appropriateness of the proposed provisions. The 
plan needs to show why the resource management 
issues involved with GMO-related land uses cannot 
be addressed by leaving any risk assessment and 
management act decisions to ERMA pursuant to the 
HSNO Act. So, the analysis of whether or not district 
plan provisions are effective, efficient or appropriate 
must begin with a proper understanding of the scope 
of the controls provided for by HSNO. Ultimately, the 
question becomes what costs and benefits etc would 
the district or regional plan provisions provide that 
are not provided under the HSNO Act?

Dr Royden Somerville, in his 2004 Opinion suggested 
that:

If for RMA purposes, which may relate to district-wide 
socio-economic or cultural matters rather than just 

health and safety matters or potential impacts on 
biophysical values of the area, further control than 
needed, there is nothing in the HSNO Act to prevent 
such controls being included in a District Plan.

In our view, this statement does not properly reflect 
the extent of controls which can be imposed on the 
development, field-testing and release of GMOs by 
the EPA under the HSNO Act. This is demonstrated 
by the following analysis of the matters which are 
within the scope of HSNO, and are to be considered 
by the EPA.

The scope of HSNO controls

The HSNO is not restricted to health and safety 
matters or biophysical values as has been suggested. 
Rather, it is extensive in its ability to assess and 
control the actual and potential effects of GMOs. The 
HSNO is “effects-based” in much the same way as the 
RMA. The purpose of the HSNO is:
• To protect the environment, and the health and 

safety of people and communities, by preventing 
or managing the adverse effects of hazardous 
substances and new organisms.

To achieve the purpose of the HSNO Act, section 5 
states that all persons exercising functions, powers, 
and duties under the Act must recognise and provide 
for:
(a) the safeguarding of the life-supporting capacity 

of air, water, soil, and ecosystems; and
(b) the maintenance and enhancement of the 

capacity of people and communities to provide 
for their own economic, social and cultural 
wellbeing and for the reasonably foreseeable 
needs of future generations.

In achieving the purpose of the Act, section 6 provides 
all persons exercising functions, powers, and duties 
shall take into account the following matters:
(a) the sustainability of all native and valued 

introduced flora and fauna;
(b) the intrinsic value of ecosystems;
(c) Public health;
(d) the relationship of Māori and their culture and 

traditions with their ancestral lands, water, 
sites, wāhi tapu, valued flora and fauna, and 
other taonga;

(e) the economic and related bene�its and costs of 
using a particular hazardous substance or new 
organism; and

(f) New Zealand’s international obligations.

Sustainability is not defined in the HSNO Act, but 
is a concept used in other legislation. The EPA’s 
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Interpretations and Explanations of Key Concepts 
indicates sustainability may include biodiversity 
measures (such as loss of species) complemented by 
considerations related to the long-term viability of 
an ecosystem and its constituent parts.

The EPA’s approach to risk, set out in the Annotated 
Methodology for the Consideration of Applications for 
Hazardous Substances and New Organisms under the 
HSNO Act 1996 describes five key concepts. These are:
• unacceptable risks — that is, those risks which the 

EPA will not accept irrespective of any benefits 
that might accrue, after taking account of the 
scope for risk management;

• risks which may or may not be tolerable — that 
is, those risks which may be accepted if they are 
justified by outweighing benefits, after taking 
account of the potential for management to reduce 
the magnitude or likelihood of any adverse effects;

• negligible risks — that is, those risks which are of 
such little significance in terms of their likelihood 
and consequence that they do not require active 
management and/or do not need to be justified by 
counter-balancing benefits, after the application 
of risk management;

• attitude to risk — that is, how the EPA will value 
uncertain outcomes vis-a-vis certain outcomes, 
for different risk types and characteristics; and

• degree of caution — that is, how conservative the 
EPA will be in the assumption it uses in its analysis 
and determinations.

The EPA’s approach to risk is influenced by the type 
and severity of the possible adverse effects flowing 
from an application, and the risk characteristics. 
Clause 33 of the Schedule to the Hazardous 
Substances and New Organisms (Methodology) Order 
1998 requires that when considering applications, 
the EPA must have regard to the extent to which the 
following risk characteristics exist:
• exposure to the risk is involuntary;
• the risk will persist over time;
• the risk is subject to uncontrollable spread and is 

likely to extend its effects beyond the immediate 
location of incidence;

• the potential adverse effects are irreversible; and
• the risk is not known or understood by the 

general public and there is little experience or 
understanding of possible measures for managing 
the potential adverse effects.

In Mothers Against Genetic Engineering Inc v Minister 
for the Environment HC Auckland CIV-2003-404-673, 
7 July 2003, the EPA stated at 21 that it will be more 
cautious and risk-averse according to the extent to 
which the risk characteristics set out above exist. 

The EPA will also be more cautious and risk-averse 
with respect to some specific types of risk which 
include but are not limited to, risks to human health 
or wellbeing, including the human foetus, risks to 
the survival of native species, or their habitats.

Conversely the EPA will be less risk-averse and less 
cautious where the opposite characteristics apply, 
for example, where exposure is voluntary, the risk is 
temporary, any adverse effects are reversible, and so 
on.

All costs and benefits are potentially relevant so 
long as they can be related to the purpose of the Act 
in section 5. Regulation 13(c) of the Methodology 
Order requires the EPA to take into account the 
“distributional effects of the costs and benefits over 
time, space and groups in the community”.

Decision-makers are also required to take into 
account New Zealand’s international obligations. 
There are a number of international agreements, 
non-binding instruments, standards and guidelines 
that may be relevant to applications for GMOs.

Section 7 concerns the need for caution and obliges 
the EPA to take a precautionary approach, but only 
where there is scientific and technical uncertainty 
as to those effects. Bleakley v Environmental Risk 
Management Authority [2001] 3 NZLR 213 (HC) held, 
at 250, that the exercise of caution is not required 
where there is social or ethical uncertainty.

The requirement under section 8 to take into 
account the relationship of Māori and their culture 
and traditions with their ancestral lands, water, 
sites, wāhi tapu, valued flora and fauna, and other 
taonga is almost identical in wording to section 6(e) 
of the RMA. “Other taonga” includes cultural and 
spiritual taonga, in accordance with usual concepts 
and with the Treaty (Bleakley, at 284). Section 18 of 
the Environmental Protection Authority Act 2011 
also requires the establishment of a Māori Advisory 
Committee. Section 4 requires that the EPA and 
any person acting on its behalf comply with the 
requirements of the relevant Act (in the case of new 
organisms, the HSNO Act) in relation to the Treaty, 
when exercising functions under that Act.

The information needed to make good decisions 
under the HSNO Act goes beyond what might 
be considered “technical” or “scientific”. In its 
paper from April 2004, Background Document — 
Consideration of Ethical Issues in HSNO Act Processes 
the EPA recognised that it is also important to 
understand the ethical issues and implications of 
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decision-making, and peoples’ values and beliefs 
should be taken into account.

In April 2004 ERMA established an Ethics Advisory 
Panel to provide expert advice and assistance on 
ethical matters relating to hazardous substances and 
new organisms. The Panel provides advice to the EPA 
in three general areas. The panel:
• will provide advice in scoping the HSNO legislation 

and ethical “landscape”, and assisting in developing 
a more explicit framework for considering ethical 
and cultural aspects of HSNO applications.

• may also be asked to provide advice on the handling 
of ethical aspects of particular applications.

• will at times be asked to consider generic ethical 
issues and provide ad hoc advice on the nature and 
handling of generic ethical issues arising under 
HSNO decision-making.

Conclusion

In summary, in relation to the appropriateness of 
possible RMA provisions, it is our view that:
(a) If local authorities do have jurisdiction under 

the RMA, any proposed provisions must meet 
the statutory tests in the RMA, in particular 
section 32 which requires an assessment of 
whether the provisions are the most appropriate 
way to achieve the purpose of the Act, having 
assessed their efficiency and effectiveness.

(b) The introduction of provisions in district and 
regional plans dealing with GMOs are likely 
to fail to meet the requirements of section 32 
because there is an independent statutory 
regime under the HSNO which comprehensively 
controls the development, field-testing and 
release of GMOs.

Sale and Supply of Alcohol Act 2012
 � Mary Davenport, Chair, and Katia Fraser, Chair, Auckland District Licensing Committee

Introduction

The Sale and Supply of Alcohol Act 2012 (the Act) 
was passed on 18 December 2012. Following a review 
by the Law Commission, Government enacted 
the Act to replace the previous Sale of Liquor Act 
1989. Anyone who sells alcohol still needs to have 
a licence and the purchase age remains at 18, 
but a number of new or changed tools have been 
introduced to reduce the harm from alcohol and 
provide more opportunities for communities to 
influence drinking environments.

The Act embodies a shift from a liberal policy 
on licensing of liquor outlets to a stricter regime 
aimed to reduce the harm to the community from 
excessive consumption of alcohol, by young persons 
in particular. Local communities have more say 
about where and when alcohol can be sold, and there 
are broader criteria for objecting to applications 
through local area plans.

The key changes brought about by this new 
legislation are outlined below.

Purpose and object of the Act

The Act’s purpose is for the benefit of the community 
as a whole, to put in place a new system of control 

over the sale and supply of alcohol. The new system 
has two characteristics; namely that:
(a) it is “reasonable” and that “its administration 

helps to achieve the object of the Act”; and
(b) it reforms more generally the law relating to the 

sale, supply and consumption of alcohol so that 
its effects and administration help to achieve the 
object of the Act.

The object of the Act has changed to safe and 
responsible sale, supply, and consumption of alcohol 
and the minimisation of harm caused by its excessive 
or inappropriate use. The object of the previous Act 
was limited to a “reasonable system of control” over 
the sale and supply of liquor in order to “reduce 
liquor abuse”.

Maximum default trading hours

Maximum default trading hours for alcohol sales 
were introduced from 18 December 2013. These are 
8am — 4am for on-licence sales (restaurants, bars 
and nightclubs) and 7am — 11pm for off-licence sales 
(bottle stores, grocery stores and supermarkets). 
These hours apply unless different hours are allowed 
for under a local alcohol policy (LAP).

Premises that opened for longer hours prior to 
18 December 2013 have had to comply with the 
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maximum trading hours from that date. Hotel 
minibars are exempt from the maximum trading 
hours.

Local alcohol policies

Territorial authorities may, if they choose, adopt a 
LAP. A LAP is a set of decisions made by the territorial 
authority in consultation with its community about 
the sale and supply of alcohol in its geographical 
area. Once a LAP is in place, licensing bodies will 
have to consider the policy when making decisions 
on licence applications.

LAPs are optional: territorial authorities are not 
required to have a LAP. Each territorial authority 
can have only one LAP. However, that LAP can have 
different conditions for different areas within the 
territorial authority’s district.

A LAP will cover such matters as:
(a) setting more restrictive (or permissive) 

maximum trading hours;
(b) controlling the location and density of licences 

(for example, near schools or churches);
(c) specifying discretionary conditions on licences; 

and
(d) imposing conditions on groups of licences (for 

example, requiring one-way door restrictions 
that would allow patrons to leave premises but 
not enter, or to re-enter after a certain time).

Territorial authorities are required to consult with 
their communities and stakeholders using the 
special consultative procedure. There is an appeal 
right for those who made submissions on the LAP.

Changes to the licensing system

All licences are now issued by District Licensing 
Committees (DLCs) established in each territorial 
authority. They are committees of the territorial 
authority and are comprised of members of the 
community who have experience relevant to alcohol 
licensing matters. DLCs consider all contested and 
uncontested applications. They are able to refer 
applications to the Alcohol Regulatory and Licensing 
Authority (ARLA) for decisions if the ARLA chair 
agrees.

The ARLA replaces the Liquor Licensing Authority 
to consider appeals against decisions of DLCs and 
LAPs, licence/certificate suspension or cancellation, 
and matters referred to it by DLCs (with the leave of 
ARLA’s chair).

Criteria to be applied

DLCs and the ARLA are required to have regard to 
a broader range of criteria before issuing licences. 
Criteria that were not in the old Act, include:
(a) the object of the Act;
(b) relevant LAPs;
(c) design and layout of premises;
(d) the impact on amenity and good order;
(e) whether amenity and good order is already so 

bad that new licences are inappropriate; and
(f) whether systems, staff and training are 

appropriate.

These criteria are also the basis on which objections 
to a licence (application or renewal) can be made 
by people with an interest greater than the general 
public.

Conditions

The Act imposes on-licence and club licensees the 
need to provide free drinking water, non-alcoholic 
drinks, low-alcohol drinks and food, and to help with 
information about transport. In addition, licensing 
bodies have greater scope to impose any reasonable 
condition on licences including but not limited to: 
who may be sold alcohol, one-way door restrictions, 
and other discretionary conditions set out in LAPs.

Special licences for large scale events may, 
should the DLC choose, have conditions imposed 
relating to management plans, RMA and building 
code compliance, and police liaison. Dairies and 
convenience stores will not be issued with licences. 
Supermarkets and grocery stores will be required 
to have one area within the premises as a permitted 
area for the display and promotion of alcohol.

Promotions

Stronger provisions have been introduced for 
alcohol promotions including making it an offence 
(with some exceptions) to encourage excessive 
consumption of alcohol, or promote alcohol with 
special appeal to minors. It will also be an offence 
outside of licensed premises to promote discounts 
of 25 per cent or more, promote free alcohol, or offer 
benefits on the condition that alcohol is purchased.

Off ences

Infringement fees will be introduced for a 
wider range of offences subject to the making of 
regulations. Licensees who commit three offences 



Resource Management Journal 23

in three years for irresponsible promotions, sales 
to minors, unauthorised sale, or sale to intoxicated 
people, may be subject to licence cancellation for 
five years. Managers’ certificates will be cancelled 
for five years. As in the previous legislation, the Act 
makes it an offence to sell alcohol to someone who 
is intoxicated or allow them to remain on licensed 
premises.

Fees

The Act introduces a risk-based licensing regime. Fees 
for licences will be based on recouping the costs of 
administering the system and will vary depending on 
the risk profile of the premises. Some licensees will 
face significant increases.

Notes from a Chair

The legislation has now been in force for seven 
months so it is timely that the legal profession is 
updated on the progress, challenges, and highlights 
since the changes to the liquor licensing regime were 
implemented.

Background

The implementation of the Act appears to be a 
reaction to rising concerns within communities about 
the result of liberal alcohol controls under the Sale 
of Liquor Act 1989. The Act attempts to strengthen 
the process in respect of licences, and to enable 
communities to have a greater say about the licensing 
regime in their locality through LAPs, and greater 
criteria for objecting to applications. In addition, and 
clearly relevant to the decision-making component, 
the legislation revoked the powers of the local District 
Licensing Agencies, putting decision-making on 
licenses in the hands of independent committees, 
DLCs. Although appointed by the local authority, the 
DLC is a truly autonomous and independent body of 
decision-makers.

Applications to date

The large proportion of applications so far has been 
for managers’ certificates and renewals, and renewals 
of on- and off-licences, temporary authorities (for 
those operators that sell or lease the business within 
the term of a valid licence) and special licences.

Those applications that are unopposed may be 
considered by a committee on the papers. The 
quorum for such applications, aside from temporary 
authorities, is Chair alone.

Any applications that are opposed, or that the DLC is 
not content to grant on the papers, must be referred 
back to Council’s administration for a hearing. These 
applications are decided by a full panel consisting 
of a Chair and two panel members. Appeals, or 
objections to applications received prior to the date 
of assent, are still determined by the ARLA, the 
reincarnation of the Liquor Licensing Authority.

Auckland DLCs have undertaken approximately 
30 hearings to date. Appeals to ARLA are also 
gradually moving through the system with two 
quite interesting appeals coming up in August. 
First, the decision to grant a bottle-store in South 
Auckland against the opinion of the Māngere-
Ōtāhuhu Local Board, Māngere-Ōtāhuhu Local Board 
v Level Eighteen Ltd 261903/2014 AOF, will be heard 
on 7 August 2014. This was a very public decision, 
the first to raise a stir in the community, and the 
result of the appeal will clearly demonstrate the 
extent to which local board views can be considered 
in future decisions.

Powers of DLCs and the ARLA

The powers of both DLCs and the ARLA remain 
largely as they were under the previous legislation. 
Both have the full powers of a commission of inquiry, 
with the right to control the process for a hearing, 
and to request further information, to name only 
two.

Decision-making challenges

A number of challenges, albeit minor ones, have 
arisen as a result of the change to the decision-
making roles. These are relevant, in the main, 
to consistency in decision-making. Where once 
the inspector and the Secretary of the DLA had 
institutional knowledge of the process, the applicant 
and the region in which they operated, now the 
officers are at arm’s length to the decision-making, 
and at times it may have appeared as though the 
decisions were being made in a vacuum. This has 
the potential to result in inconsistent, and at times 
impractical, decisions which the administration has 
no influence over.

Although there does not appear to be any implausible 
inconsistencies, any that do exist will begin to abate 
once a portfolio of case law emerges to guide the 
DLCs on interpretation of the law. Presently, we are 
concerned with applying the current law to each 
fact-specific case, applying the relevant criteria, 
and making a decision that is robust and effective. 
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In doing so, we must always consider the context of 
the matter, the practical implications of conditions 
imposed, and the likely outcomes, while being cost 
effective and delivering decisions in a expeditious 
manner.

At this stage, each DLC refers to the current law to 
resolve inconsistencies, but we must also consider 
each application on its own unique merits. As 
DLCs work autonomously and independently, it 
is understandable that there may be from time 
to time inconsistencies between decisions. These 
demonstrate, however, that DLCs are conscious of their 
responsibilities under the Act, are truly independent 
decision-makers and judicious, but are attempting to 
show that they understand the practical implications 
of their decisions at the same time.

Particular challenges to date include:
(a) a lack of case law in respect of the Act to guide 

decisions;
(b) the validity of objections versus community 

rights to be heard, versus the rights of an 
applicant to undertake a legal operation;

(c) the validity of the standing of objectors to an 
application;

(d) managing the expectations of the community, 
including the applicant;

(e) potential delays and unreasonable costs to the 
community (including the applicant) of matters 
going to hearings without proper cause;

(f) the implementation of the LAP, the force or power 
of the LAP to reasonable decision-making, and the 
impact of these on consistency in the outcomes of 
licenses granted;

(g) a lack of knowledge of the new processes by the 
community, particularly in respect of statutory 
timeframes by applicants, and how to balance this 
to ensure a smooth processing of applications, 
and fairness to the applicant and objectors;

(h) consistent decision-making approach to waivers 
under s 208 for errors in the application itself, and 
for waivers of time for special licences.

Some of these challenges are well on the way to 
being resolved. As DLCs become more proficient at 
making decisions and controlling processes, any 
inconsistencies are likely to resolve themselves in due 
course.

So far, it has largely been a matter of bedding down 
some good processes, and working with the respective 
agencies (the police, Medical Officer of Health, and the 
inspectorate) to smooth the transition from what 
was largely a local authority responsibility, to an 
independent committee.

Councils’ responsibilities

Councils’ responsibilities, to name a few, now lie 
with processing the application, adopting and 
implementing the LAP and administering the hearing 
functions rather than decision-making itself, although 
the inspectorate still has a large and influential 
role in the process through its report writing and 
recommendations.

The Council administration teams are a great 
resource, and particularly valuable in the 
administration of hearings. The hearings process 
under the Act is similar to the process under the 
Resource Management Act. As most applicants are not 
aware of the formality involved, or the requirements 
that evidence be sworn and that parties may be 
cross-examined, Council’s administration teams are, 
in essence, the liaison between the committee, the 
agencies, and the parties to the hearing. While it is not 
the Council’s role to educate and groom the parties, it 
certainly assists the process if all parties understand 
their role, and are well prepared for the hearings.

Given that the regime is an instrument of Central 
Government, local bodies have been delegated the 
responsibility to set up a completely new process, 
and have largely fund the changes themselves. This 
in itself must have been a Herculian task for councils, 
particularly those with smaller economies and less 
funding options available to them. Despite the concept 
that the “user”/applicant pays, the reality is that a 
greater portion of the implementation costs must 
surely fall on the ratepayer, as the administration 
itself needs to be well-organised, well-resourced, and 
skilled.

All in all however, it appears to largely have been 
business as usual, with many customers and 
applicants apparently unhindered by the changes to 
the Act. In our opinion, the success in transitioning 
from the Sale of Liquor Act 1989 to the new Act can be 
directly attributed to hard-working officers (including 
inspectors who have had to upskill enormously 
in respect of report writing), and a flexible and 
customer-friendly approach to applications to keep 
the wheels turning.

In terms of the LAP, which is still in a draft state, 
submissions have closed and the Council will now 
have time to reflect on these, before adopting the final 
document. Once implemented, it will become one of 
a number of criteria that DLCs will need to consider 
in making a decision on licences. The LAP is not, of 
itself, determinitive, but will assist and guide DLCs in 
respect of some useful criteria, not least of which will 
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be stipulated regional maximum hours of operation of 
licensed premises. While the Act currently stipulates 
Default National Maximum Trading Hours at s 43 
for both on- and off-licences, the stipulated hours 
in the LAP will further define the types of hours 
appropriate for regions — taking into account specific 
community concerns, and specific community social 
and economic constructs. This is what the people 
want, more control and more input. Time will tell how 
effective the LAPs will be.

Conclusion

We are sure we speak for all of the Chairs, for which 
there were eleven across the Auckland region, when 
we say that we look forward to the following six 
months, and to the challenges ahead which include 
meeting the expectations set down by Government in 
respect to achieving greater control over the sale and 
supply of alcohol, and adopting and implementing 
the LAP.

Legal Highs — a Local Government Quandary
 � Theresa Le Bas, Partner, Tompkins Wake Lawyers

Setting the scene

A number of territorial authorities chose last year to 
adopt a local approved products policy (LAPP) under 
the Psychoactive Substances Act 2013 (the PSA), on the 
location of retail premises from which psychoactive 
products could be sold within their cities and districts.

The PSA commenced on 18 July 2013. It regulates, 
amongst other things, the retail sale of psychoactive 
products. Section 8 of the PSA defines a psychoactive 
product as:

a finished product packaged and ready for retail sale that 
is a psychoactive substance or that contains one or more 
psychoactive substances.

The Psychoactive Substances Regulatory Authority 
(the Authority) grants, refuses, suspends and cancels 
licences and interim licences authorising the retail 
sale of psychoactive products under the PSA. Council 
LAPPs are intended to provide a policy framework for 
the Authority to consider when making decisions on 
licence matters.

Hamilton City Council (HCC) commenced a special 
consultative procedure (SCP) under section 83 of 
the Local Government Act 2002 (the LGA) to adopt 
a LAPP for Hamilton City on Friday, 13 December 
2013. HCC adopted its LAPP on 27 February 2014. It 
also resolved to create a working group to consider 
options, including consideration of bylaw and District 
Plan mechanisms, to supplement the LAPP with a 
particular focus on the management of anti-social 
behaviour in public places.

On 11 March 2014 the Authority suspended all interim 
licences to retail psychoactive products in Hamilton 

City while it considered whether each licence holder 
could comply with the new LAPP, and in particular 
the LAPP criteria regarding acceptable locations for 
premises from which approved products could be 
sold. The Authority’s approach to HCC’s LAPP was 
interesting because it relied on the enforcement 
of the following standard condition imposed in all 
interim licences enabling future council LAPPs to 
retrospectively apply to those licences:

Interim Licence to Retail Psychoactive Products

Licence requirements

You must:
• Adhere to all restrictions and requirements in the 

Psychoactive Substances Act 2013 (the Act);
• Comply with the requirements under the Act set out in 

Table 1 (overleaf)
…
Table 1. Interim Licence to Retail Psychoactive 
Products
…

• The sale of approved products is subject to any policy 
adopted by a local territorial authority.

The Star Trust, an industry body representing 
retailers of psychoactive products and some of 
the retailers who had received suspension notices, 
subsequently issued judicial review proceedings 
challenging HCC’s LAPP. Central Government then 
revoked all interim licences, stopping the retail 
sale of all approved psychoactive products from 
midnight on 8 May 2014 through the commencement 
of the Psychoactive Substances Amendment Act 
2014 which was passed under urgency on 6 May. The 
High Court has since agreed to place the judicial 
review proceedings on hold.
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Options to control the location of retail activities 
selling approved psychoactive products

The interface between the PSA, the LGA and the 
Resource Management Act 1991 (the RMA) has the 
potential to produce some innovative options for 
local government consideration in the context of 
community concerns about behaviour in public places 
associated with the consumption of psychoactive 
products. The potential analogies to the regulation of 
the sale and consumption of alcohol will be obvious 
to those familiar with the Sale and Supply of Alcohol 
Act 2012.

The location of retail activities selling approved 
psychoactive products can be controlled through the 
Authority’s use of council LAPPs to inform decision-
making on licence applications under the PSA.

There are also two additional, effective options to 
control the location of retail activities.

The Minister of Health has the power under 
section 101(1)(b) of the PSA to make regulations 
restricting or prohibiting (or both) the location of 
retail activities selling psychoactive substances.

The Director-General of Health has a very wide 
discretion under section 18 of the PSA to impose any 
condition that he or she thinks fit when granting 
a licence to sell approved psychoactive products. 
The Director-General would be expected to take 
into account the relevant council LAPP and the 
PSA regulations (when they come into force) when 
imposing licence conditions.

Options to control the eff ects of retail activities 
selling approved psychoactive products

The purpose of a district plan is to help territorial 
authorities to carry out their statutory functions 
under the RMA in their districts and cities. Those 
functions focus on the management of adverse effects 
on the environment associated with land use and 
subdivision.

Adverse effects on the environment arising from 
retail activities are valid considerations under the 
RMA. This is the reason why district plans manage 
the location of retail activities through zone rules and 
manage the environmental effects of those activities 
through standards regulating matters such as car 
parking, hours of operation and noise levels.

District plans typically manage the environmental 
effects of retail activities through standards 

regulating ground-floor displays of shop frontages, 
car parking, hours of operation and noise levels. 
Both the regulations and licence conditions already 
imposed under the PSA can address these issues.

The more familiar approach already taken in many 
district plans to off-licence premises selling alcohol 
provides a potential approach that could be adapted 
for retail activities selling approved psychoactive 
products. Off-licence premises are typically defined 
as a “retail” activity. The general and specific 
standards for retail activities traditionally manage 
environmental effects directly related to those 
activities (and in the direct control of the retailer) 
including hours of operation, service areas, outdoor 
storage, active frontages and noise levels.

District plans and resource consent conditions 
cannot regulate the anti-social behaviour of 
customers after the point of sale and beyond the 
retail premises selling approved psychoactive 
products. The Environment Court has previously 
categorised such behaviour as a nuisance and of a 
criminal type that should be dealt with as such by 
the police through the laws that they enforce, and 
not by councils through district plans, beyond the 
accepted district plan approach to the regulation of 
hours and size of operation etc (see Mental Health 
Commission v Manukau City Council EnvC A096/05, 23 
June 2005 at [43]).

It must therefore be acknowledged that there could 
be challenges in drafting district plan provisions 
to regulate all of the effects that the community 
perceives to be associated with the retailing of 
approved psychoactive products that could still 
satisfy the requirements of an evaluation under 
section 32 of the RMA.

In addition to district plan controls, the operation of 
off-licence premises is tightly regulated under the 
Sale and Supply of Alcohol Act 2012, its regulations, 
a council’s local alcohol policies and the licence 
conditions imposed under that Act. Anti-social 
behaviour in public places associated with the 
consumption of alcohol (and which is beyond the 
direct control of the retailer) is usually managed 
through council bylaws and by the police.

For the reasons set out above, a combination of 
regulations and licence conditions imposed under 
the PSA, district plan provisions (focusing on the 
environmental effects of retailing under the RMA) 
together with, for example, a bylaw under the LGA 
regulating activities in public places, could together 
form an effective regulatory regime to manage 
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anti-social behaviour in public places associated 
with the consumption of approved psychoactive 
products. Further progress on the options available 

to local government is likely to gather momentum 
as work on the regulations under the PSA nears 
completion over the next few months.

Simplifying and Streamlining in the Information Age — are 
we Focusing on the Right Things?

 � Lucy de Latour, Associate, Wynn Williams

The Resource Management Act 1991 (the RMA) 
relies on public participation to inform council plan-
making, principally in the form of consultation under 
clause 3 of Schedule 1, the submission and further 
submission processes, and through appeals to the 
Environment Court. District and regional plans are 
documents that people “order their lives by” and so it 
is of paramount importance that the public are given 
the opportunity to be involved in the processes to 
establish those plans.

However, at times RMA processes, particularly in 
respect of plan making, can become unduly long and 
protracted. When this happens (and it occurs for 
many reasons) criticism is often levelled at the RMA, 
including the Schedule 1 process.

Over the past five or so years, particular focus has 
been given to ways that the RMA can be simplified 
or improved in order to reduce such delays. While a 
number of changes have been made to the Schedule 
1 process since the RMA was enacted, recent 
proposals to amend the procedural aspects of the 
Act have focused on more substantive matters, such 
as the limiting of appeals to the Environment Court, 
rather than addressing potential changes to how 
the Schedule 1 process (as implemented by councils) 
could be improved.

In addition, the way we share information has 
changed considerably since 1991. Most people no 
longer rely on public notices to be informed about 
council processes, and the post has assumed less 
significance. In light of the changes in technology 
and the way we now share information, this article 
explores some of the changes that could be made 
to the Schedule 1 process, in order to simplify and 
streamline the RMA. Some of the ideas considered 
are the ways in which electronic service could be 
utilised when notifying new planning proposals 
under clause 5 of Schedule 1, and a proposed 
requirement for a centralised website containing 
the public notices and other relevant information in 

relation to all “active” planning matters across the 
country.

The way we access and share RMA information is 
already changing

Before considering the ways that technology could 
be utilised to improve Schedule 1 processes, it is 
important to acknowledge how far we have come in 
using technology in RMA processes. Councils operate 
very helpful websites and usually make available 
online background material relating to new planning 
proposals. Submissions, along with the summary 
of decisions requested, are also usually available 
online. Some councils are allowing submissions to be 
lodged online directly in relation to particular plan 
provisions. Such practices undoubtedly increase 
the effective and efficient administration of the Act. 
Indeed, the technological platforms on which the 
plans themselves are made available are constantly 
improving and becoming more user-friendly. As the 
second generation plans are developed we will see 
further improvement.

One of the often-cited reasons for cautiously 
embracing new technology in RMA processes 
is that not all people can access technology to a 
satisfactory level to do away with more traditional 
means of receiving information about changes to 
planning documents. Particularly in rural areas, 
where internet speeds tend to be slower, this has 
been an issue. However, accessibility is improving 
all the time. Further, having information available 
online actually increases accessibility for many 
people (for discussion see QP, RMA Quality 
Planning Resource Plan Components, e-RMA <http://
w w w.qualit yplanning.org.nz/index.php/plan-
development-components/e-rma>).

The way that processes are changing is perhaps 
best demonstrated by changing Environment 
Court practice. To a degree the legislation has been 
amended to reflect and facilitate this.
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Section 352(1)(g) was inserted into the Act in 2009 to 
enable Environment Court documents to be served 
by sending them to the email address that a person 
has specified as an address for service (requiring 
that person to “opt in” to have email as a service 
method). The Environment Court is also afforded 
further flexibility under section 352(1)(h) which 
enables service to occur in the manner that the Court 
directs, in the particular case.

Such flexibility has allowed the Environment Court 
to adopt and trial a range of new procedures, 
which take advantage of the technology now 
available, including e-filing, trialling of iPads in 
larger multi-party multi-issue hearings, and the 
enhancement of the Court’s website to facilitate 
evidence exchange (see Judge Newhook “Update on 
Electronic Initiatives in the Environment Court” 
23 September 2013 <http://www.rmla.org.nz/
upload/files/flyers/20130924121522966.pdf>).

Such procedures are welcomed as a way to achieve 
significant time and cost savings for the Court and 
parties alike. Although, as has been expressed, 
caution is needed to ensure that those who do not 
have access to the technology, are not disadvantaged 
(see Judge Newhook “Mobile devices in Court: 
A Judicial Perspective” A paper delivered at the 
4th Justice Environments Conference, Brisbane, 
October 2013 <http://www.justice.govt.nz/courts/
env ironment-cour t/MOBILE%20DEV ICES%20
IN%20COURT%20by%20LJN.pdf>). Similar caution 
will need to be exercised when considering changes 
to the Schedule 1 process as outlined below.

The Schedule 1 process

The current Schedule 1 process involves, at the very 
least, an initial round of consultation followed by 
public notification of the proposed plan or change, a 
period for submissions to be made, public notification 
of a summary of decisions being requested, and a 
period of time for the making of further submissions 
before a hearing and decision.

Consultation

The consultation process requires the local authority, 
during the preparation of a proposed policy statement 
or plan, to consult with certain people who may be 
affected by the new plan or plan change, including 
Ministers, other local authorities, tangata whenua 
and customary marine title groups in the area.

A local authority is also empowered to consult 
anyone else during the preparation of a proposed 

policy statement or plan under clause 3(2) of 
Schedule 1.

Clause 3(1)(d) requires consultation to occur prior to 
notification of the plan change (see Waikato Tainui te 
Kauhanganui Inc v Hamilton City Council [2010] NZRMA 
285 (HC)). There are also long-held tests as to what 
consultation requires (see Wellington International 
Airport Ltd v Air New Zealand [1993] 1 NZLR 671 (CA)). 
However the process itself is not prescribed in the Act. 
This enables local authorities the freedom to consult 
in a manner that best fits the particular situation, 
whether this be by posting information, emailing 
information or discussing matters directly.

Once the local authority has consulted on the proposed 
plan or plan change, the council must prepare the plan 
or plan change for notification, along with a section 32 
report (to which it is now required to have particular 
regard when deciding whether or not to notify the 
plan or plan change).

Notifying the plan

The mechanics of notifying a plan or plan change 
involves two key steps to ensure that those affected 
by the proposal are aware of it and are given the 
opportunity to submit on it.

Notifying those who are likely to be directly affected

First, the council must decide who is likely to be 
directly adversely affected by the proposal, and it 
must send a public notice to those people. There is a 
distinction in clause 5, with territorial authorities 
being required to send a copy of the notice to every 
ratepayer that in the territorial authority’s opinion is 
likely to be directly affected by the proposed plan. For 
regional councils the task is potentially wider, with 
the regional council being required to send the public 
notice to any person who in the regional council’s 
opinion is likely to be directly affected.

While for a district planning process it can be 
relatively easy to identify which ratepayers are 
likely to be directly affected (all those ratepayers in 
a particular zone, for example), the task can be more 
complex for regional councils. For example, a change 
to a coastal plan, or a plan relating to air discharges, 
may arguably affect everyone in a district or region. 
In such cases, regional councils can be required to 
serve ratepayers, occupiers and consent holders.

Some councils have adopted the practice of sending 
public notices with rates demands, but this level 
of co-ordination is not always possible to achieve 



Resource Management Journal 29

(particularly where a council is seeking to notify 
a plan change outside the quarterly rates demand 
period). In addition, it runs the risk that information 
about the particular planning proposal may be lost 
amongst the rates demand.

In the case of regional councils there is also a risk that 
the notice will not reach all people directly affected. 
Rates demands are only sent to ratepayers, so if that 
option is adopted people who are renting a property 
(but who may be directly affected by the proposal 
as they hold resource consents, or intend to lodge 
applications in relation to the affected resource) will 
not receive notice of the change.

To address such issues, councils sometimes try to 
reach more of the public by sending public notices 
separately to ratepayers and all consent holders 
the council considers will be directly affected. This 
has the benefit of reducing the risk of information 
being inadvertently discarded on the basis that it 
is rating information, but it still can miss people out 
(for example, occupiers). Sending information to 
ratepayers and all affected consent holders can result 
in double ups and has significant cost implications 
(both in printing and postage).

Further, the above options rely on the postal system, 
which can result in people not being informed in 
a timely manner, either because they do not check 
postboxes, because post goes missing or is returned 
or, increasingly, because of delays in the postal system 
(an issue which will only be exacerbated with the 
proposed changes to a three-day delivery system).

A third option sometimes adopted by regional 
councils is to undertake a letterbox drop. This has 
the obvious advantage of ensuring that all occupiers 
receive notice, rather than only ratepayers or consent 
holders. But undertaking a district or region-wide 
letter drop is an expensive process.

In any event, whichever way notice is given it can be 
an expensive and time-consuming process where, 
ultimately, a large portion of letters from the council 
may still end up unread.

Clause 5 also requires that the council, in addition 
to sending the public notice, sends “such further 
information as the [territorial authority or regional 
council] thinks fit relating to the proposed plan”. 
This aspect of the process can also be problematic for 
councils.

Councils need to ensure that the information 
included is sufficient to draw the proposed change 

to the person’s attention. If a council decides to 
include additional information it must ensure that it 
is not misleading. The High Court in Creswick Valley 
Residents Association Inc v Wellington City Council 
[2012] NZHC 644, acknowledged that it would not be 
appropriate to apply an overly critical assessment of 
whether or not additional information is misleading, 
as to do so might discourage councils from doing 
more than the statutory minimum.

Certainly for complex plans or plan changes it would 
be easy to see why a council might elect not to include 
additional information if such information has the 
effect of increasing the risk of legal challenge.

What changes could be made to simplify and 
streamline service under clause 5?

In general, the process under clause 5 is prescriptive, 
relying on councils to notify people by sending 
information by post.

An obvious improvement in the system would be 
to move toward e-service of public notices. This 
could achieve time and cost savings for councils, 
and arguably also ensure more effective public 
participation. It would not be out of step with the 
provision of other important information which is 
increasingly moving away from relying on the postal 
system. For example, bank statements are now sent 
via email or are available online, and the electoral 
system is also moving online (or at least partially) by 
allowing people to enrol online.

Similar options could be utilised in local government 
processes, or at the very least should be explored as 
a way to simplify and streamline current processes.

Establishing an email database in each city, district 
and region in New Zealand to be used for the purpose 
of “e-service” under clause 5, would likely require 
several different initiatives to ensure that a robust 
electronic system was established.

A first step towards e-service would be to allow 
ratepayers to opt in to receiving information about 
new planning proposals that would ordinarily have 
been received by post under clause 5, via email. For 
example, information could be sent with a rates 
demand specifically asking people if they would 
prefer to receive information electronically, and if 
so asking them to provide relevant details. Councils 
would need to update their electronic databases, 
but once completed they would be able to email 
public notices to those that had opted into receiving 
information by email.
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Notices of change of ownership or occupancy (which 
are required to be sent to councils under section 31 
of the Local Government (Rating) Act 2002 when 
the owner of a rating unit sells the unit to another 
person) could also be used. For example, the relevant 
provisions in that Act currently require the notice 
of change of ownership to provide the full name and 
address of the purchaser or transferee, of the rating 
unit. This legislative provision could be widened 
to require an email address of the purchaser to be 
provided, perhaps with an exclusion for where the 
purchaser does not have an email address. Aligning 
the provision of information through the notice of 
change of ownership system would both help drive 
uptake to the electronic system, and also ensure 
that the electronic database remained up to date as 
properties were sold (ie the ratings database would 
reflect the up-to-date email address of ratepayers).

Any electronic system would be able to be adapted so 
as to allow, or even require, consent holders to also 
register to receive information electronically (eg by 
asking, at the time that a resource consent application 
is lodged, whether the person consents to receiving 
information about future planning processes 
electronically). It may also be possible to extend 
the system to include occupiers of rental properties 
(where the occupier is not the ratepayer) by making 
changes regarding the provision of information to 
councils under the Residential Tenancies Act 1986. 
The process could be widened to allow any person 
to elect to receive information electronically about 
new planning documents. A central website system, 
with information about all planning proposals as 
they proceed through the Schedule 1 process, is also 
suggested as a way to enable more effective, and 
efficient, public participation in Schedule 1 processes.

To ensure that those who do not have access to email 
are not disadvantaged there would still be a need to 
operate a dual system, with some people still being 
sent letters. However, it would be reasonable to 
expect over time that, as people adjusted to the new 
system and as access to technology improved, postal 
service could be phased out.

Public notices

A second feature of the plan notification process 
is the requirement to publish public notices under 
clause 5(2). When notifying a new plan or plan 
change, councils must publish such notices in a 
newspaper circulating in the entire area likely to be 
affected by the proposal, and if the local authority 
also publishes a notice on an internet site, it must 
include that notice.

While the public notice process is an important 
check in the system, I doubt in today’s world that 
many people are made aware of new planning 
documents from reading the public notices. If you 
do not receive a newspaper or if you live outside 
the area where the paper circulates, then you are 
unlikely to see the notice. Even those who receive 
newspapers often do not read the public notices. 
Although public notices are often placed online too, 
they are often hard to find on council websites, each 
of which differs in layout. In addition, people often 
only check the council website if they have heard of 
a proposal from elsewhere.

One simple step to increase public accessibility to 
public notices would be to require all proposals 
notified under clause 5, from all local authorities 
throughout New Zealand, to be uploaded to a single 
central website. The website information could 
include a summary of the proposal, the current 
status (submission stage, further submission stage, 
decisions etc), and if relevant, the closing date 
for submissions or further submissions, all in a 
standardised format. This would enable interested 
parties to more easily “keep an eye” on matters 
throughout the country.

This would benefit companies and those engaging 
in RMA processes throughout the country 
(for example where a company’s asset base is 
across several regions) but it would also assist 
representative organisations which often submit 
on planning documents in more than one district or 
region.

Such a website could be designed to issue alerts (if 
people elect to receive such alerts) when planning 
proposals are introduced in respect of particular 
regions or in respect of particular matters.

Summary of submissions and further submissions

Once submissions are received, councils must 
prepare a summary of decisions requested for 
public notification. Such summaries can extend to 
hundreds or even thousands of pages, and in such 
cases it is difficult to see how a lay submitter has any 
hope of establishing whether a further submission 
should be lodged in relation to their interests.

The summary of submission process also runs 
the risk of councils summarising the submissions 
incorrectly, or with a different emphasis to what 
the submitter would have sought. One option to 
address this might be to see how the submission 
forms could be amended to require submitters 
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to specify in exact terms the summary of their 
submission to be included in the council’s summary 
of decisions requested report.

In light of the increasing use of “e-plans” further 
consideration should also be given towards how 
electronic management of submissions could be used 
to reduce administration costs and increase public 
participation, in the summary of submission stage 
of the Schedule 1 process. For example, an electronic 
system could be developed allowing submissions 
on specific plan provisions to be lodged online 
(or uploaded by the council to an online platform) 
directly on the provision in question. Such a system 
could be designed to then enable submitters to 
review the proposed plan provisions, alongside all 
submissions on the particular provision (similarly 
to legal databases that display all cases citing a 
particular statutory provision), rather than relying 
on the council’s summary report. While it is outside 
the scope of this article to consider this in detail, 
it is envisaged that such a system, if well designed, 
could eventually replace the summary of decisions 
requested report.

Once the summary is prepared, a further public 
notice must also be published and sent to the 
submitters. Recent practice has been for submitters 
to include email service addresses on submissions, 
avoiding the need for additional mailouts when it 
comes to notifying submitters of subsequent steps 
in the process, such as the hearing and availability 
of any section 42A report. One must question 
whether the time has come for a presumption that 
service occurs by email (once the submission has 
been lodged) unless the submitter can demonstrate 
good reason for receiving information by post.

The scope for further submissions was reduced 
in 2009 so that only those persons who have an 

interest greater than the public generally are 
able to make further submissions. The Resource 
Management (Simplifying and Streamlining) 
Amendment Bill 2009 had originally proposed to 
remove further submissions in their entirety. Unless 
the law regarding submissions (and the jurisdiction 
established by submissions) is revisited, it is to be 
considered that some form of further submission 
right needs to be retained. To remove the ability to 
lodge a further submission completely might have 
the unintended consequence of actually increasing 
delays, as it would encourage people satisfied with 
the plan as notified to lodge a primary submission 
to preserve jurisdiction, in the event that another 
party sought relief that would impact on the 
submitter.

The summary of submissions and further submission 
processes can also be further complicated where a 
variation is proposed. Clause 16B(1) of the RMA has 
the effect of deeming submissions on a plan to be 
submissions on a variation, where the variation 
substitutes a provision in the earlier plan. It is 
unclear whether the “deemed submissions” must 
be included in the summary of decisions requested. 
Any review of the Schedule 1 process should take the 
opportunity to consider the variation provisions 
further.

Conclusion

It is outside the scope of this article to consider the 
detailed legislative changes that could be made to 
Schedule 1 to allow councils to utilise technology 
as suggested above. However, in light of the 
“simplifying and streamlining” objective and the 
technology now available, I do suggest that the time 
has come for a review of Schedule 1 and the way in 
which councils are required to notify new planning 
proposals.

One Giant Step — Three Problems with One-step 
Decision-making

 � Daniel Sadlier, Senior Solicitor, Ellis Gould

Introduction

Since its enactment, the RMA has provided for 
alternative Board of Inquiry type decision-making 
for “proposals of national significance”. Until 
relatively recently the provisions could only be used 
at the Minister for the Environment’s instigation 

(“call in”), which was rarely done. However, the 
provisions were overhauled in 2005 to enable 
applicants for significant proposals to request that 
they be dealt with through this alternative process. 
The model is clearly popular at present as the 
“proposals of national significance” provisions have 
been extended and strengthened, and the model 
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has been applied to politically important planning 
instruments, including for example the Proposed 
Auckland Unitary Plan, Canterbury Regional Policy 
Statement and Plans, and now the Christchurch 
Proposed District Plan.

This article asks questions about whether or not 
this approach is appropriate or desirable. It draws 
heavily on others’ contributions to the RMJ over 
the last few years with respect to the many and 
varied proposed changes to resource management 
processes, in particular the move away from a two-
step process involving council-level hearing and 
appeals to the Environment Court, and towards the 
use of one-step processes of specifically constituted 
Boards of Inquiry and independent hearing panels 
whose decisions are only appealable to the High 
Court on points of law.

By way of broad summary, the three questions posed 
by this article are:
(1) From a constitutional law perspective, should 

the most important aspects of decisions 
on proposals of national significance, and 
important planning instruments, be made by the 
independent judiciary as opposed to specifically 
appointed Boards or independent hearing 
panels?

(2) Are these one-step processes sufficiently 
accessible to members of the public, such that 
they can meaningfully participate, and to what 
extent is that important?

(3) Finally, are there, or are there likely to be, 
meaningful and realistic cost and time savings 
to participants in these one-step processes? 
Where does, and should, the balance lie between 
the various participants in terms of the cost of 
engagement?

Who should exercise judicial power?

Philosophy — separation of powers

Phillip A Joseph describes judicial power as 
involving “the power ‘to decide’, that is to make 
binding declarations of rights according to law, 
with controlled or circumscribed discretions in 
making findings of fact or of law” (Constitutional and 
Administrative Law in New Zealand (3rd edition 2007), 
at 191). The power to make binding determinations on 
applications for, and the submissions for and against, 
proposals of national significance are clearly within 
the category of “judicial power” on this definition. It 
is less clear, however, whether hearing and making 
recommendations in respect of planning documents 
by Boards of Inquiry and/or independent hearing 

panels would fall into this same category, or into some 
other alternative category like “policy making”. This 
article does not explore that distinction in any detail.

In their piece “Reform of the Environment Court — 
Does it make sense?” (14 June 2013, available on 
the RMLA website), Martin Williams and Simon 
Berry refer to the basic principles that make 
up New Zealand’s constitutional arrangements, 
as well as the international environmental law 
underpinnings to resource management decision-
making in New Zealand. They say that it is basic 
to New Zealand’s Constitution that the powers of 
Parliament, the executive and the courts (judicial 
power) are separated. The underpinnings of that 
principle were colourfully summarised by the 
French political philosopher Montesquieu as follows:

there is no liberty if the judiciary power be not 
separated from the legislative and the executive. Were 
it joined with the legislative, the life and liberty of the 
subject would be exposed to arbitrary control; for the 
judge would be then the legislator. Were it joined to the 
executive power, the judge might behave with violence 
and oppression. (Montesquieu, quoted in PA Joseph 
(2007), at 194.)

The references to liberty, violence and oppression 
indicate the author’s higher-level concern about the 
structure of government, rather than whether or 
not a particular court should have a particular role. 
However, the underlying principle is the same — if 
the same branch of government both executes policy 
and determines its legality, then that undermines 
the constitutional safeguards against the executive 
acting inconsistently with the law.

However, the principle of separation of powers is 
not absolute. The “executive” branch commonly 
exercises judicial or adjudicative functions. In fact, 
in many instances, that is the most cost-effective 
and efficient means of resolving disputes arising 
from Government actions. “Separation of powers 
arguments have little force as long as adjudicative 
bodies act fairly in accordance with the principles 
of justice” (PA Joseph (2007), at 201). The processes 
followed by Boards of Inquiry and independent 
hearing panels set up under special legislation are 
designed to ensure that the principles of natural 
justice are followed. Accordingly, it cannot be said 
they are constitutionally abhorrent. The ability 
to take judicial review proceedings in respect of 
process failures, or to utilise limited appeal rights 
on points of law, provides the necessary checks and 
balances required to ensure that the principles of 
natural justice and rule of law are adhered to.
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Philosophy — judicial independence

Another important constitutional safeguard that 
goes along with the separation of powers, and the 
advantage of judicial decision-making by courts, is 
the principle of judicial independence. This includes 
both institutional independence and individual 
independence, and “legal guarantees of judicial 
tenure, financial security of judges and institutional 
independence of courts” (PA Joseph (2007), at 
773). Arguably in the case of Boards of Inquiry 
and independent hearing panels, all three of these 
principles are undermined:
• Appointments are on a case-by-case basis, for the 

period required.
• Board and panel members are remunerated based 

on the time spent hearing and determining the 
matter.

• The resourcing and support for the Boards 
and panels are less clearly separated from the 
executive branch.

These issues are mitigated by the fact that Boards 
and panels are generally chaired by current, former 
or retired Environment Court or High Court Judges 
whose tenure in the Court is either secured or 
ended, and whose financial security should already 
have been guaranteed. However, the same cannot 
necessarily be said for other Board or panel members, 
and part-time judicial appointments are also not 
without their problems. The Law Commission in its 
review of the Judicature Act referred to the leading 
Australian and Canadian authorities on the point 
and made the following comments in the context of a 
discussion on part-time and acting judges:

As a matter of fundamental principle, we incline to the 
view that judicial appointments in New Zealand should 
normally only be permanent. Resort should not be made 
to acting or temporary appointments merely to make 
up the numbers because of a failure of government to 
appoint sufficient permanent judges. (Review of the 
Judicature Act 1908: Towards a Consolidated Courts 
Act New Zealand Law Commission, Issues Paper 29, 
February 2012, at [3.71].)

Given the recent confirmation by Central 
Government that it does not intend to “fold” the 
Environment Court back into the District Court, the 
above principle begs the question, why are Boards of 
Inquiry and independent hearing panels increasingly 
being utilised? Why not instead increase the size of, 
and resources available to, the Environment Court to 
enable it to deal with these matters on direct referral, 
as they are already doing in many cases? That might 
resolve the issue of judicial independence/separation 

of powers, and would mean there is one final merits 
decision-maker for resource management matters. 
However, it would not allay concerns about public 
accessibility to a relatively informal process, which 
is dealt with in greater detail below.

The concerns set out above are particularly relevant 
because the types of decisions concerned are made 
under a complex legal framework that involves the 
balancing of competing values and interests — 
often in respect of politically and economically 
important projects driven by Government entities. It 
is in the national interest that such decisions are as 
constitutionally robust as they can be.

Philosophy applied to Board of Inquiry and 
independent hearing panel processes

In light of the discussion above, it appears the 
relevant question is not whether Boards of Inquiry 
or independent hearing panels are unconstitutional 
per se, but rather whether it is more constitutionally 
desirable that the permanent and independent courts 
undertake such judicial decision-making.

The Board of Inquiry and independent hearing 
panel processes that are currently popular contain 
a number of safeguards to ensure due process and 
natural justice, but they are not courts, and by 
definition their powers are not as fully separated 
from those of the Government. In particular, the 
following things can be noted:
• Most projects utilising these one-step processes 

are either Government projects, or planning 
processes of particular interest to the Government.

• The members of the Boards and independent 
hearing panels are one-off ministerial 
appointments (as opposed to full-time 
appointments until the relevant retirement age in 
the case of Environment Judges).

• The remuneration of Board or panel members is 
generally the responsibility of the Government 
entity initiating the process, or in the case of 
planning processes the relevant council initiator.

There is a risk that these processes might be criticised 
on the basis that members of Boards or panels might 
be motivated to determine the matter in a manner 
favoured by the Government that appointed them, 
because to do otherwise could undermine that 
member’s chances of being appointed to a Board 
or panel again. In reality, there is no basis for 
criticism that Board or panel members themselves 
are “biased”. Board and panel members invariably 
include acting or retired members of the independent 
judiciary and other experienced and highly-skilled 
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professionals who jealously guard their personal 
independence and impartiality. Objectively though, 
the process does not remove entirely the risk that 
such considerations might influence a Board or 
panel member’s decision-making.

A related point is the risk of real or perceived 
selection bias by the Ministers that appoint Board 
or panel members. Internal Central Government 
processes clearly mitigate against any conscious or 
unconscious bias towards particular persons or a 
specific result. However, the selection process can 
be contrasted with the appointment of the judiciary 
on the basis that Board and panel members are 
appointed for one specific project. In contrast, 
judges are appointed after a consideration of their 
qualities and suitability for judicial office without 
reference to any particular outcome. While there 
can be no suggestion that members are appointed 
in order to achieve a certain result, it is unavoidable 
that the particular project or process will be in the 
appointer’s mind (even if only at the back of their 
mind), when making the relevant appointments. 
The appointment of acting or retired judges as 
chairs of Boards or panels mitigates the risk of 
perceived selection bias, but the risk remains that 
appointments may reflect the expected outcome 
rather than the appointees’ suitability for judicial 
office.

Given that important environmental merits 
decisions can significantly affect private 
rights, there seems to be good argument that 
they should be made by the judiciary rather 
than purpose-appointed Boards of Inquiry or 
independent hearing panels. The traditional 
approach more easily and transparently achieves 
the institutional separation of powers that defines 
such a judiciary in our legal system, and reduces 
any risk of real or perceived bias on the part of the 
members or the persons appointing them.

Public participation in resource management 
processes

In the August 2013 edition of the Resource 
Management Journal, Bronwyn Carruthers and 
Simon Pilkinton wrote extensively on the issues 
of public participation in resource management 
processes in their article “Eroding the founding 
principles of the Resource Management Act 1991”. The 
article traces the principle of public participation as 
it developed in the 1970s and 1980s culminating in 
the 1992 Rio Declaration, through development of the 
RMA and subsequent case law dealing with who is 
able to participate in processes under the Act.

They go on to describe the important dual purposes 
of public participation in resource management 
processes, the process purpose and the substantive 
purpose. The process purpose is to ensure 
democratic legitimacy of decisions by ensuring the 
involvement of members of the public in decisions 
about the environment that affect them. That in turn 
leads to a greater degree of public confidence in those 
decisions. The substantive purpose is to ensure that 
decision-makers are as informed as possible about 
the competing interests and perspectives which 
must be reconciled in the resource management 
context. They say:

To make better prospective decisions, decision-makers 
must have a comprehensive informational backdrop. 
Public participation serves the substantive purpose 
by bringing disparate interests together to give a more 
complete informational backdrop. (B Carruthers and 
S Pilkinton (2013), at 19.)

Arguably, Board of Inquiry and independent hearing 
panel processes enable all of the above, because 
generally members of the public  have open-standing 
to be involved in those processes. The process itself 
is not as “accessible” as the current council-level 
process for a number of reasons however.

Council-level hearings of submissions on planning 
documents or in respect of large infrastructure 
projects are expressly required to be “without 
unnecessary formality” (s 39 RMA). The very purpose 
of informality of such hearings is to encourage public 
participation in these important processes to ensure 
that the process and substantive purposes of public 
participation are able to be achieved. Accordingly, 
no persons other than the chairperson or members 
of the hearing body are able to question a witness, 
and cross-examination is expressly not allowed. 
Therefore members of the public are free to attend, 
speak their mind and impart whatever information 
they may have to assist the hearing body, without 
fear of being dragged over the coals by counsel, or 
pulled up on some procedural nicety. The trade-off 
with informality, of course, is that there is a reduced 
level of “rigour” as the evidence is not as thoroughly 
and comprehensively tested. That is the role of the 
Environment Court, where issues of particular 
concern to individuals are subject to appeals on the 
merits.

The two-step process of council decision and 
Environment Court appeal enables public 
participation in particularly important resource 
management decisions through a relatively informal 
process, thus lending democratic legitimacy to the 
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decisions while ensuring those issues that need 
to be are the subject of independent and expert 
consideration by the Court. The experience noted 
by many members of the resource management 
community in the context of ongoing RMA reforms is 
that many members of the public are happy to have 
had their say, and had their views and evidence taken 
into account at the council level, so that very few such 
people lodge notices of appeal to the Environment 
Court.

The change to a one-step process for many resource 
management processes is necessarily more 
formal and legalistic for all concerned because the 
opportunity for informal input has been so greatly 
reduced. The informality of traditional council-level 
processes would not bring the level of “rigour” 
required to enable the proper testing of evidence and 
fulfill the principles of natural justice (audi alteram 
partem — to hear the other side). However, the 
more strict procedural requirements and exposure 
to processes such as cross-examination mean that 
many members of the public simply do not have the 
appetite to get involved in these processes, even 
if they have the time and resources to be involved. 
Mechanisms like the “friend of submitted” can assist 
with some procedural aspects, however during 
the hearing proper submitters may be required to 
operate without any assistance. While the “standing” 
of members of the public to be heard in respect 
of important Government projects, or significant 
planning documents, remains unchanged, it is the 
nature of the process itself that excludes many.

Cost implications

Other commentators have written on the cost 
implications of the new one-step processes. The 
justification for the drive towards the new processes 
supposedly includes the time and costs associated 
with the status quo, presumably on the part of the 
applicants/promulgators of the projects or planning 
documents concerned. However, many practitioners 
are sceptical of the supposed cost savings associated 
with these processes (see eg D Minhinnick and 
A McConachy “‘Fast track’ processes: Do they really 
work?” RMJ (November 2013)). The experience so far 
has been that the procedural robustness which is 
the strength of these processes can lead to lengthy, 
relatively formal hearings.

While the Environment Court brings the same (or 
arguably a greater) level of rigour, it must only deal 
with those particularly problematic issues that 
are both appealed and not settled through private 
negotiations or court-assisted mediation. A Board 

of Inquiry or independent hearing panel can also 
reduce the scope of issues that come before it through 
mediation or other alternative dispute resolution. 
However, the issues they must address, one way 
or the other, encompass the entirety of the project 
or planning instrument. There are often hundreds 
and sometimes many thousands of submissions or 
submission points which require decision (in the 
case of the Proposed Auckland Unitary Plan for 
example).

The volume of material that must be produced and 
considered by the Board or panel is intimidating — 
even well-resourced submitters can struggle with 
the amount of time and resources required. And if, 
for whatever reason, the information provided by 
the applicant at the outset is insufficient, that will 
create more work for all participants at the “back 
end” of the process.

For example, in the case of the Board of Inquiry 
hearing into NZ Transport Agency’s Waterview 
Connection Project, Judge Newhook remarked that 
“In all, the applications and supporting materials 
were contained in 43 substantial ring-binder folders”. 
Essentially, the Board was required to provide 
Environment Court-level scrutiny of the whole 
application. That did not include the submissions or 
Council reports, or any additional material including 
evidence produced by the applicant, Council and 
submitters for the hearing.

For laypersons or represented persons with a more 
limited scope of interest, the proper digesting and 
understanding of large volumes of technical material 
is hugely costly and time-consuming. Filtering 
out material of particular relevance to inform a 
submission may be a significant part of the overall 
commitment. Formulating documents in a form 
necessary to realistically provide meaningful input, 
and potentially influence the process, is similarly 
onerous. A much lighter touch can be taken to a 
council-level hearing.

Submitters who seek to have a meaningful role in 
the hearing process are invariably dragged into 
a legalistic process, and time and costs involved 
can escalate quickly, even exponentially. Expert 
witnesses they have engaged may be required 
to attend multiple days of expert conferencing, 
despite the submitter having only a narrow interest 
in the overall project. Counsel can sometimes 
be required to attend many more hearing days 
than would otherwise have been required. In 
short, the processes are often too challenging for 
most members of the public unless professionals 
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Introduction

A lot has happened since the Auckland Unitary Plan 
(the Plan) was last discussed in the Journal in April 
2014. Most importantly, further submissions closed 
on 22 July 2014. Given that there were over 9000 
submissions lodged on the Plan, which raised more 
than 93,000 unique requests, it is likely that the 
number of further submissions will be vast.

The Auckland Unitary Plan Independent Hearing 
Panel (the Panel) has been established to hear the 
submissions, and further submissions, and then 
make recommendations to Auckland Council about 
the changes the Panel thinks should be made to 
the Plan. Over the next two years the Panel will 
be listening to, and considering the views of, the 
submitters and further submitters across a wide 
range of topics on the Plan. The Panel must complete 
this task by 22 July 2016 so that Auckland Council has 
time to consider the changes and make its decisions 
by the statutory deadline of 30 September 2016.

The Panel expects to start pre-hearing meetings in 
August or September 2014, and hearings towards the 

end of 2014 (October or November). An overview of 
the Plan topics and the likely order of the topics to 
be heard will be issued by the Panel in August 2014.

The Panel published a hearing procedure in May 
2014 (the Procedure). This Procedure is likely to be 
updated from time to time. This article will outline 
the key features of the Procedure, which essentially 
repeat the matters of process set out in the Local 
Government (Auckland Transitional Provisions) Act 
2010 (the Act).

The Panel is required to establish its own hearing 
procedure which is appropriate, fair and avoids 
unnecessary formality. The Panel has advised that it 
will follow a similar procedure to that of a Board of 
Inquiry.

Pre-hearing meetings

Pre-hearing meetings, expert conferencing and 
mediation are important components of the Plan 
process. Those components will assist the Panel 
in clarifying and working through issues in a 
collaborative and more informal manner.

The Auckland Unitary Plan — an Update on Procedure
 � Katia Fraser, Consultant, Tompkins Wake Lawyers

(particularly legal or planning professionals) are 
willing to give their time at greatly reduced rates 
or pro bono. Some costs that were previously borne 
by applicants for significant projects are essentially 
shifted to members of the public and/or members 
of the professions that assist them. On its face, 
this appears to be inconsistent with the public 
participatory purpose of the RMA.

Conclusion

From the author’s perspective, the answers to the 
questions posed at the start of this article are:
(1) Important social, economic and environmental 

values are involved in major resource-
use decisions such as major infrastructure 
projects or the formulation of important 
planning instruments. Accordingly, the most 
constitutionally appropriate and desirable 
approach is for these processes to use the 
traditional two-step approach, rather than 
Board of Inquiry or independent hearing panel 
processes.

(2) The processes themselves are increasingly 
challenging for the public who generally cannot 
afford to fund the full-blown “case” that is 
required for meaningful participation. The 
experience has been that these processes are 
too challenging for all but a sophisticated and 
well-resourced few, or where professionals give 
their time on a pro bono basis or at a reduced 
rate. Accordingly, while public participation 
is enabled, in reality it is actually discouraged. 
That is arguably inconsistent with one of the 
underlying principles of the RMA.

(3) It is questionable whether Board of Inquiry 
and independent hearing panel processes 
deliver real benefits to the protagonists of those 
processes. The only obvious benefit is in terms of 
end-to-end time involved. The costs, in terms of 
pure monetary costs to the participants, the loss 
of meaningful public participation (and hence 
the democratic legitimacy of decision-making), 
and the potential criticisms of the lack of proper 
separation of powers between the executive and 
judiciary, may well outweigh those benefits



Resource Management Journal 37

The Panel will hold pre-hearing meetings with 
submitters, the Council, and anyone else it considers 
appropriate. The purpose of the pre-hearing 
meetings will be to confirm matters such as:
(a) whether submitters consent to participating 

in mediation or any other alternative dispute 
resolution process;

(b) the matters at issue, and/or a report on any 
agreement reached between the parties by way 
of informal meetings;

(c) the expert witnesses to be called by each party;
(d) whether expert conferencing will occur, and a 

report on any joint witness statement reached;
(e) to confirm the non-expert witnesses to be called 

by each party; and
(f) to estimate the likely hearing time required at a 

hearing session.

Pre-hearing meetings will identify and resolve 
procedural issues, and determine whether 
substantive issues raised in submissions can be 
addressed through mediation, other alternative 
dispute resolution process, expert conferencing or 
by way of a hearing session.

Parties will be given at least 10 working days’ notice 
of a pre-hearing meeting.

The chairperson of the pre-hearing meeting will be 
required to prepare a report after the meeting that:
(a) clarifies or resolves any matter or issue agreed 

between the persons who attended the meeting;
(b) sets out any understanding of a matter or 

issue between the persons who attended the 
meeting;

(c) addresses any matter or issue identified to the 
chairperson by the Panel; and

(d) details the parties who attended.

Pre-hearing meetings will be open to members of the 
public to attend as observers.

Notices of pre-hearing meetings will state whether 
submitters are invited or required to attend. The 
Panel may decline to consider a person’s submission 
if a submitter who is required to attend a pre-
hearing meeting under section 131 of the Act fails 
to attend without reasonable excuse. If this occurs 
the person will have no rights of appeal under 
section 155, and may not become a section 274 party 
to an appeal under the Resource Management Act 
1991 (the RMA). This is a clear departure from the 
normal RMA process. A right of objection to the 
Panel is available to the person if the Panel makes 
a decision declining to hear a person’s submission 
(section 154(1) of the Act).

Mediation

In order to streamline the hearing process, parties 
may be asked whether they consent to participating in 
mediation or any other alternative dispute resolution 
process. Mediation will normally be encouraged by 
the Panel in any case where it appears that the issues 
are suitable for such a process.

The Panel will appoint a mediator or a person to 
facilitate the mediation or other process as required 
by section 134(3) of the Act. The person who conducts 
the mediation will be required to report the outcome 
to the Panel. However, material will not be included in 
the report without a person’s consent if the material 
was communicated or made available by the person 
on a without-prejudice basis.

Parties attending mediation must be authorised to 
be able to agree or otherwise settle the matters and 
issues that are the subject of the mediation. The Panel 
will require the parties in attendance to sign a “joint 
statement” to be attached to the facilitator’s report, 
which will include the following matters:
(a) who attended;
(b) the matters and issues that were agreed;
(c) any issues that are outstanding (and why); and
(d) any other relevant information.

Mediation will not be open to members of the public 
or to submitters who are not directly involved in the 
mediation.

Expert evidence and expert conferencing

The Procedure provides for a variety of ways in 
which experts will engage with the Panel. An expert 
witness is defined in the Procedure as being “a person 
who would be recognised by the Hearings Panel 
as an expert in his or her field by reason of relevant 
qualifications and/or experience”. The Panel will only 
accept expert evidence from someone qualified to be 
an expert, and who is also independent.

Briefs of evidence for expert evidence will need to 
be provided in writing or electronically to the Panel 
no later than five working days prior to a hearing 
session. All expert evidence will be prepared in 
accordance with the Code of Conduct for Expert 
Witnesses as set out in Clause 5.1.1 of the Practice Note 
or its amendments.

All expert evidence will need to address the same 
matters as a “will say” statement and must set out the 
key facts and assumptions relied upon, identify the 
methodology and standards. A “will say” statement is 
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a statement prepared by an expert witness that, as a 
minimum, provides the following:
(a) the key facts and assumptions relied upon;
(b) the methodology and standards used in arriving 

at his or her opinion; and
(c) clearly explains the opinion arrived at.

The Panel may, at any time prior to or during the 
hearing, direct that a conference of experts be held 
(section 133 of the Act). Expert conferencing will 
normally be directed in any case where expert 
witnesses are likely to be called to give evidence.

The Panel will decide whether a person has the 
appropriate qualifications, expertise and experience 
to be qualified to attend at an expert conference as 
an expert. An expert conference will be facilitated by 
a person appointed by the Panel. The facilitator will 
prepare a report on the conference no more than five 
working days after the conference.

In order to enable all experts to know in advance the 
opinions and reasons for the opinions of other experts, 
a member of the Panel or a person appointed by the 
Panel may direct the experts to prepare “will say” 
statements in advance of the expert conferencing.

The Panel will require the experts to sign a joint 
statement that will be attached to the facilitator’s 
report, which will include the following matters:
(a) the key facts and assumptions that are agreed 

upon by the experts;
(b) identification of any methodology or standards 

used by the experts in arriving at their opinions 
and reasons for differences in methodology and 
standards (if any);

(c) the matters and issues that are agreed between 
the experts;

(d) the issues upon which the experts cannot agree 
and the reasons for their disagreement;

(e) identification of all material regarded by the 
experts as primary data;

(f) identification of published standards or papers 
relied upon in coming to their opinions; and

(g) confirmation that, in producing the statement, 
the experts have complied with the Code of 
Conduct for Expert Witnesses.

An expert conference is a confidential meeting and, 
accordingly, will not be open to members of the public 
or submitters (who are not experts) to attend.

Cross-examination and questioning

The Panel may permit cross-examination or 
questioning of a witness at a hearing (section 136(3)
(b) of the Act). Cross-examination or questioning of 
a witness will normally only be permitted where:
(a) it assists the Panel to better understand an 

issue that is relevant to the preparation of its 
recommendations;

(b) the witness is an expert witness;
(c) conflicting evidence is being put to a witness to 

confirm their view; or
(d) there are particular circumstances that 

warrant it, including resolving disputed issues 
of fact.

The Notice of Hearing for a hearing session will 
direct that parties give notice to the Panel, no later 
than five working days prior to the hearing session, 
of any requests to cross-examine witnesses of any 
other party in advance of the relevant hearing 
session. The notice is to include the witness to 
be questioned, the topics to be covered in cross-
examination and an estimate of the time likely to 
be required to cross-examine each witness. The 
Panel will then determine whether to allow such 
cross-examination and, if cross-examination is 
allowed, which witnesses may be questioned, which 
topics may be covered and how long such cross-
examination may take.

The party that wishes to cross-examine must also 
send the notice to the party calling the particular 
witness. The Panel will make all notices of cross-
examination, and its determination in respect of 
such notices, available on its website. Following 
cross-examination the Panel will allow re-
examination of witnesses by the party that called 
them.

Website

All documents relevant to the Procedure 
and hearing sessions will be placed on the 
Panel’s website: <http://www.aupihp.govt.nz/
procedures/>. Parties involved in a hearing will be 
sent a link to the website so they can go directly to 
the documents relating to their hearing session or 
pre-hearing meeting. In September 2014 the website 
will provide a schedule for the first few months’ of 
pre-hearing meetings.
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Recent cases

Rawlings v Pilcher [2014] NZEnvC 122
 � Bronwyn Carruthers, Partner, and Elzekiel Hudspith, Senior Solicitor, Russell McVeagh

area. As a general rule, costs would not be awarded 
against a council unless it was found to have been 
demonstrably unreasonable or to have breached a 
duty. Where costs are awarded, the customary range 
of between 25 and 33 per cent is often referred to 
as the “comfort zone”. The Court noted that it may 
award costs on an indemnity basis, although this was 
seldom done and only in exceptional circumstances. 
The relevant circumstances for considering an 
application for a higher costs award were the factors 
set out in the case of DFC NZ Ltd v Bielby (1991) 1 NZLR 
587 (HC).

The Court then went on to consider the applications 
against the Council and the Pilchers in turn.

Application against the Council

In considering this application in more detail, Judge 
Hassan referred to Ballantyne v Papakura District 
Council (EnvC Auckland A054/08, 15 May 2008), 
where Judge Whiting had said that for an award to 
be made against a council there needed to be a clear 
and obvious neglect of duty, or the council’s decision 
to participate would have needed to be vexatious or 
frivolous. Judge Hassan explained that the rationale 
for this was that councils have a public duty to 
fulfil and so they have no choice but to be party to 
proceedings before the Environment Court, and any 
costs they pay essentially come out of the public 
purse. Judge Hassan acknowledged that the line of 
cases which discussed a council’s duty mostly relate 
to appeals against a council decision rather than 
applications which originate in the Environment 
Court (such as the current enforcement order 
process), but nonetheless considered those cases 
to offer some guidance on principles. In particular, 
there was some similarity in context in that Mr 
Rawlings’ applications for enforcement orders 
followed a Council’s interpretation of its Plan (albeit 
an informal one, by Council officers).

Mr Rawlings argued that the Council had neglected its 
duty to take enforcement action against the Pilchers 
in order to uphold its Plan and that this unusual 
circumstance justified an award on an indemnity 
basis. However, Judge Hassan found that the Council 
had been entitled to interpret its Plan as it saw fit 

The recent Environment Court decision in Rawlings v 
Pilcher [2014] NZEnvC 122 considered whether a party 
who had successfully applied for an enforcement 
order was entitled to a costs award from the District 
Council and the party whom the enforcement order 
was made against.

Background

Mr Rawlings was the neighbour to land owned by the 
Pilcher Family Trust, and had sought a declaration 
and enforcement orders to prevent the Pilchers 
from building a large second dwelling on this land 
as a permitted activity. In an earlier decision (dated 
10 March 2014, [2014] NZEnvC 49) the Environment 
Court had declared that the erection of the building 
(which was the subject of a building consent issued 
by the Council) was not a permitted activity under 
the Timaru District Plan, but required resource 
consent as a non-complying activity. The issue arose 
from what the Court described as “five loose words 
in the relevant Plan”.

The Court also made enforcement orders prohibiting 
the Pilchers from erecting the dwelling in question 
until such time as a resource consent had been 
obtained. Costs were reserved and this decision 
was on the subsequent application for costs by 
Mr Rawlings.

Costs applications

Mr Rawlings claimed he had incurred legal costs 
of $13,378.66 and sought an award on an indemnity 
basis, arguing that he had brought declaratory 
and enforcement proceedings for the purpose of 
enforcing compliance with the Plan, and that the 
Council had failed to fulfil its section 84 duty of 
enforcing observance of its own Plan. Since the Court 
had ultimately rejected the arguments of both the 
Council and the Pilchers, he argued it was reasonable 
that costs be awarded against them both.

General comments on the law

Judge Hassan set out the basis for costs awards under 
section 285 of the Resource Management Act 1991 
(the RMA) and summarised the leading cases in this 
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so long as this was not completely unreasonable, 
and it should not be penalised for having a different 
interpretation to that of the Environment Court.

Judge Hassan expressed some sympathy for Mr 
Rawlings’ position, as he had had to incur significant 
expense to defend his interests. However, the Judge 
could find no fault in the Council’s approach to the 
proceedings, nor in the manner in which it carried 
out its enforcement and administration functions. 
Accordingly, no costs award was made against the 
Council.

Application against the Pilchers

Judge Hassan accepted there had been no deliberate 
intention to breach the Plan. The Pilchers had clearly 
tried to take advantage of a loophole due to the 
“loose wording” in the relevant provisions, but the 
Judge considered that the Pilchers “cannot really be 
blamed for attempting to use the situation to their 
own advantage”.

Judge Hassan observed that costs would be more 
likely to follow where a party has been put to 
unnecessary expense, but are less likely where a 
case is akin to a test case. Arguably this proceeding 
had the hallmarks of a test case since issues had 
been raised which required resolution of legislative 
uncertainty, the outcome had clarified rules in a 
District Plan, and the case was the first of its kind 

under the Timaru District Plan. On that basis, and 
because they had conducted their case in a proper 
and reasonable manner, Judge Hassan found that 
an award of costs against the Pilchers was not 
appropriate.

Comment

The Judge expressed some sympathy for the position 
Mr Rawlings found himself in, and was surprised 
at the Council’s lack of communication with him. 
However, he found no fault with the Council’s 
approach and felt it was not appropriate to make a 
costs award on the basis of its behaviour or the poor 
expression of the rule. While there was an element 
of public interest in the interpretation of the rule, 
it was fairly clear to the Court that the motivation 
behind the proceedings was Mr Rawlings’ own 
private interests.

This case indicates that costs are likely to lie where 
they fall in enforcement proceedings initiated by 
a member of the public seeking to protect their 
own interests, unless there has been impropriety 
or unreasonableness on behalf of the relevant 
council or the party against whom the enforcement 
proceedings are brought. Given the significant 
expense that individuals can be put to when trying 
to uphold the relevant planning document, it remains 
preferable to convince the council wherever possible 
before resorting to taking enforcement action.

Black v Waimakariri District Council [2014] NZEnvC 119
 � Bronwyn Carruthers, Partner, and Brigid Kelly, Senior Solicitor

This decision of the Environment Court considers 
a plan change subject to the peculiar statutory 
framework affecting post-earthquake Canterbury.

Background

The Waimakariri District Council’s (the Council) 
Plan Change 32 (PC32) sought to establish a future 
growth boundary at Mandeville, near Kaiapoi 
(the Growth Boundary) and identified various 
characteristics that growth within the boundary 
should achieve. The affected land was already zoned 
Residential 4A, Residential 4B (a rural residential 
zoning) and Rural, and PC32 did not propose any 
rezonings.

Mr Black sought to have the Growth Boundary line 
moved to include his four-hectare rural property. 

This was rejected and Mr Black appealed. While 
essentially a mapping issue, Mr Black’s appeal also 
sought “any further amendments” needed to PC32 
as a consequence of allowing the appeal.

Matters before the Court

The key issue in dispute was whether Mr Black’s 
land should be included in the Growth Boundary. 
The Court considered whether:
• any adverse environmental effects would result 

from such inclusion;
• the site readily integrated with the adjoining 

rural residential zone, and whether the site was 
distinguishable from other rural sites adjoining 
and outside the Growth Boundary; and

• inclusion of the site would be consistent with the 
relevant statutory documents.



Resource Management Journal 41

Ultimately, the role of the relevant statutory 
documents was critical to the Court’s decision.

Decision

Environmental effects

The Court considered that the effects on the 
environment were uncontroversial. The parties each 
called a landscape architect and planner, and joint 
statements were prepared prior to the hearing. Both 
landscape experts considered that the site logically 
integrated with the adjoining rural residential zone, 
and there would be no landscape reason why Mr 
Black’s land could not be included within the Growth 
Boundary.

However, the experts had a difference in opinion 
as to whether Mr Black’s site was distinguishable 
from other rural land just outside the Growth 
Boundary. The appellant’s landscape expert 
considered that it was distinguishable because it 
could be readily integrated with an established 
area of rural residential development (from which 
Mr Black’s land was connected by an accessway). In 
contrast, the Council’s landscape expert considered 
that, notwithstanding the accessway, the site was 
indistinguishable from other rural landholdings.

The Court agreed with the appellant that the 
accessway was a point of difference but considered 
that the environmental effects resulting from the 
inclusion of the site in the Growth Boundary were 
evenly balanced.

Consistency with proposed new objective and policy

While the main thrust of the appeal was about the 
mapping issue, the relief also sought “any further 
amendments” required to PC32. This became relevant 
in relation to the proposed new objective and policy 
as the wording of both was vague, and inconsistently 
used terms such as “existing Mandeville settlement”, 
“Mandeville settlement”, “Mandeville settlement 
boundary”. The policy referred to the “boundary 
existing at 20 September 2011” as shown on the 
specified planning maps: however, not only did that 
predate the notification of PC32, there was also an 
inconsistency between the planning maps listed. 
On one of the specified planning maps Mr Black’s 
property was within the Mandeville settlement 
boundary and on others it was excluded.

The appellant considered that both the objective 
and the policy required amendments to fix the 
ambiguities and to ensure that the wording of the 

policy was the most appropriate means of achieving 
the objective. To achieve this, the appellant proposed 
that the Court consider using its powers under 
s 293(1) of the RMA. The Council did not fully support 
the appellant’s submission but conceded that there 
could be some grammatical tidying up, and that 
s 293 could be used. The Court considered that the 
entire Plan Change package should be tightened 
up throughout so as to achieve consistency. Most 
importantly, it considered that PC32 should include a 
definition of the precise geographical area affected, 
and noted that this would probably require an 
exercise of powers under s 293 (unless the Council 
was minded to initiate a further variation/plan 
change).

Relevant statutory documents

The case ultimately turned on the relevant statutory 
documents existing in Canterbury that the Court 
was required to “have regard to”, namely the 
Urban Development Strategy, the Rural Residential 
Development Plan (the RRDP) and the Environment 
Canterbury Land Use Recovery Plan (the LURP).

The RRDP was promulgated in 2010 under the Local 
Government Act 2002 (the LGA 2002). The parties 
agreed that it was substantially out of date: however 
the Council commented that, notwithstanding this, 
the PC32 Growth Boundary reflected the preferred 
growth areas in the RRDP, which excluded most of the 
appellant’s property. The Court observed that while 
it would normally place little weight on the RRDP 
(having been developed outside the RMA Schedule 1 
process) the Canterbury recovery legislation “places 
a different perspective on it today”.

This heightened relevance is due to the LURP, which 
was gazetted and made operative on 6 December 
2013 (between the hearing of the appeal and the 
release of the decision). Appendix 2 of the LURP 
amended the Canterbury Regional Policy Statement 
(the RPS) to include Policy 6.3.9. This Policy provides 
that additional rural residential development in 
Greater Christchurch (where not already zoned as 
such in the District Plans) could only be provided 
for in accordance with an adopted rural residential 
development strategy prepared in accordance with 
the LGA 2002. The RRDP was such a strategy. In 
addition, section 23 of the Canterbury Earthquake 
Recovery Act 2011 (CERA) provided that any person 
exercising functions or powers under the RMA must 
not make a decision that is inconsistent with the LURP.

The appellant argued that the amendments to PC32 
being sought were not inconsistent with the LURP 
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and pointed to similar situations in Canterbury 
where development was allowed outside identified 
growth locations. The Court recognised this but 
noted that those decisions could not influence its 
decision in this case “employing an old adage ‘two 
wrongs don’t make a right’ (actually three in this 
instance) …” at [71].

The Court acknowledged that it was perhaps 
unfortunate that the importance of the RRDP has 
been significantly elevated by the LURP and CERA, 
as the RRDP was never intended to be a statutory 
instrument under the RMA and is somewhat 
imprecise and wordy. However, it also acknowledged 
that this was the nature of emergency legislation and 
that the inclusion of Policy 6.3.9 in the now operative 
RPS meant that the District Plan needed to give 
effect to it.

The Court was “left wondering in policy terms how 
the limitation of rural residential growth around 
small settlements in Waimakariri District derives 
from the need for emergency legislation for recovery 
from the Christchurch earthquakes; but it is not our 
place to inquire into such a policy matter in these 

proceedings. The CERA is what it is, and we are 
bound to uphold its terms as we find them” at [76].

Conclusion

While the environmental effects were considered to 
be finely balanced, the Court was forced to give effect 
to the RRDP as a result of its inclusion in the RPS by 
the LURP. If the LURP had not been operative, the 
Court would have had to have regard to the RRDP. 
The Court noted that the outcome “probably would 
have been the same” at [78], but acknowledged it 
would have been a “fine call” because it had been 
evenly balanced as to whether the inclusion or 
exclusion of Mr Black’s property would be most 
appropriate.

The LURP has elevated an outdated non-RMA 
strategic document, the RRDP, to something 
that must be given effect to by plan changes in 
Canterbury, regardless of the effects assessment. 
Given the new status of these documents, the 
community should be mindful of their contents and 
ongoing relevance/importance if and when any new 
RRDP are promulgated under the LGA.
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REGISTRATION NOW OPEN!

Resource Management Law Association Conference 2014

“Through the Looking Glass”
“If you don’t know where you are going, any road will get you there”

The RMLA’s 2014 Annual Conference will be held in Dunedin from 25 - 27 September. This Conference 
will examine how the introduction in 1991 of the Resource Management Act fundamentally changed how 
we manage the environment. A feature of that change is that local communities are charged with the 
responsibility for their own social, economic, and cultural wellbeing. Risk and reward in perfect symmetry. 
The courts explain that environmental decisions are refined through the friction of participation. Has that 
friction created too much heat? Is sustainable management a political concept anyway … and if it is, what role 
is there for the judiciary?

Our constitutional arrangements as they relate to environmental management are not beyond challenge 
and change. Councils implement the RMA and some have been merged or rearranged; boards of inquiry are 
commonplace; an additional tier of law for the third of the country that is conservation estate is due for review; 
Government is utilising urgency to pass environmental laws; central Government agencies have merged 
(MBIE, MPI), have been created (EPA for EEZ) and increasingly are working together (Natural Resources 
Sector). There appears to be a trend towards a centralisation of direction, control and regulation on the one 
hand, yet a push for community collaborative processes on the other. In addition the RMA continues to be 
amended and by the time of our Conference there will have been a general Election.

• Is our system in need of change and are the right components under review?
• Is it possible to make an evidence-based assessment of how the system has performed since 1991?
• Should we be moving from the sustainable management balancing exercise to a greater focus upon limits 

and bottom lines?
• Is a move to increased top-down direction the right approach?
• Should we formally revert from an effects-based system to a rules-based planning system like that of 1977?

Confirmed international speakers include Liz Fisher from 
Oxford, and Americans J B Ruhl and Nicholas Robinson. 
Local luminaries include Justice Whata, Professor Philippa 
Howden-Chapman, Deputy Chief Judge Fox of Te Ture Whenua 
Maori and our Princ ipal Environment Judge Newhook.

A range of fieldtrips will be organised which will showcase 
Dunedin and be combined with workshops covering topics 
such as healthy homes, adaptive reuse of heritage, Green 
Star Buildings, planning for global warming, and restoration 
planting for those who want to get their hands dirty.

Visit the Association’s website <www.rmla.org.nz> for the 
programme and to register
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management.  It provides members with a public forum for their views, as articles are 
largely written by Association members who are experts in their particular fi eld.

Written contributions to the Resource Management Journal are welcome.  If you would like to raise your profi le 
and contribute to the Journal, a short synopsis should be forwarded by email to the Executive Offi  cer (contact 
details below) who will pass that synopsis to the Editorial Committee for their review.  Accordingly, synopsis and 
copy deadlines are as follows:

 Publishing Date   Synopsis Deadline  Copy Deadline
 November 2014 edition  15 September 2014  13 October 2014
 April 2015 edition  16 February 2015   13 March 2015

The word limits for articles are now max/min limits; ie , words means , words, not more nor less.  Articles 
should be:

• Single page article =  words.
• Four page article = , words.
• Six page article = , words (by invitation from the Editorial Committee)

Articles should be in accordance with the New  Zealand Law Style Guide (nd ed) by Geoff  McLay, Christopher 
Murray and Jonathan Orpin, the Law Foundation New Zealand. Note: All references are to be included in the body 
of the text and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by 
RMLA of the opinions expressed by the authors. Authors remain responsible for their opinions, and any defamatory 
or litigious material and the Editor accepts no responsibility for such material.

All enquiries to Karol Helmink, Executive Offi  cer, tel: () -, email: karol.helmink@rmla.org.nz
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