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For over a millennium, the Hauraki Gulf / Tīkapa Moana has 
been a taonga to the people who belong to this nationally 
significant place. The Hauraki Gulf / Tīkapa Moana (also 
known as Te Moananui-ā-Toi) is of the utmost cultural and 
spiritual significance to mana whenua through its rich history 
of settlement and use since waka first navigated its waters, 
and is a special place highly valued by all. 

The Hauraki Gulf Marine Park Act 2000 recognised the 
Hauraki Gulf Marine Park as being nationally significant. 
The Park spans 1,200,000 ha of ocean and approximately 
2,550kms of coastline, extends 12 nautical miles (22kms) 
seaward, and covers the entire east coast of the Auckland 
and Waikato regions, including the Coromandel Peninsula. 
There are significant catchments that flow into the Hauraki 
Gulf Marine Park.

• The Hauraki Gulf / Tīkapa Moana is also under significant 
pressure and has seen a marked decline in the mauri, 
environmental quality and abundance of resources. The 
current issues for the Hauraki Gulf / Tīkapa Moana include: 
population pressures – forecasts indicate that by 2030 
more than 2,800,000 people will be living within 80km of 
the Hauraki Gulf Marine Park;

• impediments to mana whenua being able to exercise 
their kaitiakitanga and rangatiratanga rights and 
responsibilities;

• increasing boat and ship numbers on the water; 

• fish and shellfish abundance pressures from commercial 
and recreational fishers;

• the presence of new non-indigenous marine pest 
species; 

• land-use practices in the Hauraki Gulf catchments 
which introduce sediment loads, nutrients, pathogens, 
marine debris, and other contaminants to the marine 
environment;

• the loss of key components of the natural ecosystem, 
such as subtidal mussel beds that are used to filter the 
water of the Firth of Thames;

• declining biodiversity which is reducing the capacity to 
provide food, maintain water quality, and recover from 
stress; and 

• limited progress towards addressing these issues, 
including allowing fish stocks to rebuild and creating new 
marine protected areas. 

In 2013, a project called “Sea Change – Tai Timu Tai Pari” 
was launched with the objective being to address these 
issues in an integrated manner and through a collaborative 
“marine spatial planning” process.

Marine spatial planning has been adopted internationally 
(see the UNESCO Marine Spatial Planning Programme 
website: <www.msp.ioc-unesco.org>) but had not 
previously been attempted in New Zealand. The objective 
of this process was to produce a marine spatial plan for the 
Hauraki Gulf / Tīkapa Moana.

PROJECT STRUCTURE

The Sea Change – Tai Timu Tai Pari process was a 
voluntary and non-statutory partnership between mana 
whenua, Auckland Council, Waikato Regional Council, 

The Sea Change – Tai Timu Tai Pari collaborative process has produced New Zealand’s first 
marine spatial plan. 

INTRODUCTION
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the Department of Conservation, the Ministry for Primary 
Industries and the Hauraki Gulf Forum.

There was a carefully designed governance and 
management structure around the project, which was 
governed by a “Project Steering Group”, reflecting a co-
governance approach between mana whenua and local 
and central government agencies. There was also a project 
board appointed, responsible for the administration of the 
project, and an independent review panel to review the 
progress of the project.

A 14-member Stakeholder Working Group (SWG) was 
formed to collaborate, write and recommend the marine 
spatial plan to the Project Steering Group. The SWG was 
supported in its work by a dedicated writing team, a group 
of expert scientists, key agency representatives and a 
project support team.

The SWG membership reflected those sectors and 
communities that have an impact on, or an interest in, the 
Hauraki Gulf / Tīkapa Moana, including mana whenua, 
environmental and conservation, community, commercial 
and recreational fishing, aquaculture, land use, farming and 
infrastructure interests. 

There were four mana whenua representatives on the SWG, 
supported by a broader mana whenua Reference Group 
to reflect the interests of mana whenua across the Hauraki 
Gulf / Tīkapa Moana. That group provided the Māori world 
view, and ran the programme of engagement with mana 
whenua, including holding a series of hui on marae and at 
public venues across the Hauraki Gulf / Tīkapa Moana, and 
an online survey. 

THE MARINE SPATIAL PLANNING PROCESS

The SWG adopted the following vision for the marine 
spatial plan (Sea Change – Tai Timu Tai Pari: Hauraki Gulf 
Marine Spatial Plan (April 2017): 

“He taonga tuku iho – treasures handed down 
from the ancestors Tīkapa Moana / Te Moananui-
ā-Toi – the Hauraki Gulf Marine Park is vibrant with 
life, its mauri strong, productive, and supporting 
healthy and prosperous communities.” (at 1) 

The approach adopted by the SWG was that the marine 
spatial plan had to be bold, innovative, and challenging 
to the status quo in order to effect the “sea change” that 
is needed to address the challenges faced by the Hauraki 

Gulf / Tīkapa Moana. The group considered that significant 
change was required if the issues identified above were to 
be confronted and addressed.

The earlier stages of preparing the marine spatial plan 
involved sector and community engagement and a 
deeper analysis of the key issues. SWG members attended 
“listening posts”, which were held up and down the coast, 
on islands, and in catchments of the Hauraki Gulf / Tīkapa 
Moana. These provided SWG members with valuable 
opportunities to learn from the communities most closely 
connected with this place. There were also hui held on 
marae and online surveys conducted. 

To inform the key issues for the marine spatial plan, the 
SWG also established seven issue-based “roundtables”, 
which comprised a broader membership than the SWG 
members, and included a range of individuals with expertise 
on particular topics. There was also significant technical and 
scientific input into the roundtables.

The roundtables covered the following topics:

• mātauranga Māori;

• water quality and catchments;

• fish stocks;

• biodiversity and biosecurity;

• infrastructure;

• aquaculture; and 

• an accessible Hauraki Gulf / Tīkapa Moana. 

The roundtables each prepared detailed reports which 
formed the basis for the SWG’s subsequent deliberations 
and the marine spatial planning process. The roundtables 
were particularly useful for the SWG to gain a deeper 
understanding of these complex topics, with the help of 
subject matter experts.

The SWG then entered an intensive 18-month process 
involving meetings (of the full SWG and smaller working 
groups of SWG members), collaboration and negotiation, 
and then the writing of the marine spatial plan. Key 
agency representatives attended the SWG meetings and 
provided technical and policy guidance. As an example, the 
Department of Conservation assisted the SWG to use the 
geospatial mapping tool “SeaSketch”, which was important 
to help understand the environmental characteristics and 
state, and activities being undertaken, at a detailed scale.
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THE SWG’S APPROACH

The Sea Change – Tai Timu Tai Pari process was based on 
the principle of consensus decision-making (unanimity) 
on the marine spatial plan. Another key principle was that 
mātauranga Māori was a central and integrating theme for 
the plan, rather than being reserved for one chapter of the 
plan. 

As is inevitable with a collaborative process, there 
was an intensive process of negotiation to attempt to 
achieve consensus. This involved groups that would not 
ordinarily engage, coming together to see if differences 
could be narrowed and solutions developed that would 
accommodate the interests of all. Inevitably that involved 
a “gifts and gains” approach and elements of both success 
and compromise for all members of the SWG.

The process of agreeing the marine spatial plan was at 
times a very challenging one. Ultimately, through significant 
perseverance, collaboration and dedication to the plan’s 
vision, the SWG members reached consensus on the marine 
spatial plan, which runs to over 300 pages and contains 
over 180 recommendations.

Many of the agreed outcomes of the marine spatial plan 
could never have been delivered outside of a collaborative 
process. Examples include the recommendations for 13 
new aquaculture areas and 15 new marine protected areas, 
which have the acceptance of interest groups that would 
ordinarily be strongly opposed to them. 

One recurring observation was that the SWG process 
allowed members to gain a far greater understanding of 
the perspectives of other sectors and interest groups, and 
that success for the Hauraki Gulf / Tīkapa Moana involved 
finding a place for all of those interests and perspectives. 

There are a number of key principles underpinning the plan, 
including that:

• the integrity of current and future Treaty of Waitangi 
settlements must be preserved;

• the recommendations in the plan are part of an 
integrated package which must be implemented in its 
entirety rather than in selected parts; and 

• mana whenua, the communities and stakeholders must 
all be involved in the next stages of the implementation 
process.

The SWG reached consensus on the marine spatial plan 
and recommended it to the Project Steering Group, which 
considered the plan and approved it in November 2016. 
The plan was then recommended to central and local 
government for implementation.

THE CONTENTS OF THE MARINE SPATIAL PLAN

When fully implemented, the marine spatial plan is 
intended to improve the health, mauri and abundance of 
the Hauraki Gulf / Tīkapa Moana by (for example): 

• restoring depleted fish stocks and restoring benthic 
habitats that support healthy fisheries;

• reducing the impacts of sedimentation and other land-
based activities on water quality;

• recognising and protecting cultural values;

• enhancing the mauri of the Hauraki Gulf Marine Park; 

• protecting representative marine habitats; and 

• promoting economic development opportunities for 
the Hauraki Gulf Marine Park while ensuring marine 
environments are restored.

While there are many objectives and recommended 
actions in the marine spatial plan, some key initiatives were 
identified and are highlighted below by way of example.

Mahinga Kai – Fish Stocks and Aquaculture Initiative

This initiative includes:

• transitioning commercial fishing methods that impact 
benthic habitats (including bottom trawling and Danish 
seining) out of the Hauraki Gulf;

• reviewing the management settings for priority fish 
stocks; and

• 13 new areas prioritised for future aquaculture 
development, and other areas which are identified as 
not being suitable for aquaculture. 

Biodiversity and Habitat Restoration Initiative 

This initiative includes:

• 15 new marine protected areas, including no take areas 
(excluding cultural harvest on a case-by-case basis by 
special permit) nested within larger, special management 
areas with fisheries management objectives; and

Continued
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• restoring historic habitats, such as green-lipped and 
horse-mussel beds. 

A Gulf Sediment Initiative 

This initiative includes:

• setting and achieving catchment sediment and nutrient 
load limits for all major catchments to minimise adverse 
impacts on water quality; 

• restoration and creation of major wetland systems to 
trap sediment before it reaches coastal waters;

• land-based measures to ensure sediment stays on the 
land where possible to significantly reduce sediment 
reaching the coast; and 

• stabilising sediment already in the marine environment. 

Ahu Moana Initiative 

This initiative includes:

• novel co-management areas covering the whole coastline 
to provide for joint mana whenua and community co-
management of local marine areas. 

Kaitiakitanga / Guardianship Initiative 

This initiative includes:

• a range of actions to connect all Hauraki Gulf / Tīkapa 
Moana communities, including the future generations 
and different ethnicities to the marine environment to 
strengthen kaitiakitanga and guardianship. 

This article provides only a snapshot of the detailed 
objectives and recommended actions in the marine spatial 
plan, but there are some significant recommendations for 
change. The full plan (and a summary) is available at: <www.
seachange.org.nz>.

CONCLUSION

The Sea Change – Tai Timu Tai Pari process was a significant 
undertaking that has led to New Zealand’s first marine 
spatial plan. The process reinforced that issues are complex 
and challenging in the marine environment, and while there 
are many conflicting interests, in the right circumstances a 
collaborative process can achieve common ground. That is 
particularly so when there is a shared vision for change.

The implementation process for the marine spatial plan 

will be critical. Central and local government are working 
through the recommendations and how to approach 
implementation. Ongoing collaboration with mana whenua, 
communities and stakeholders will be equally important 
through the implementation process. 

What is clear is that the current approaches to the 
governance and management of the Hauraki Gulf / Tīkapa 
Moana are not adequate and will not produce the vision 
articulated in the marine spatial plan: that the Hauraki 
Gulf Marine Park is vibrant with life, has strong mauri, and 
is productive and supportive of healthy and prosperous 
communities. The intention of the marine spatial plan is to 
identify the pathway to achieve that vision.
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EDITORIAL
Professor Jacinta Ruru, University of Otago; 
Co-Director Ngā Pae o te Māramatanga 
New Zealand’s Māori Centre of Research 
Excellence; RMLA General Editor

Welcome to this August 2017 issue of the Resource 
Management Journal.

As we go to print, Aotearoa New Zealand is in full General 
Election swing (election day is 23 September 2017). Water, 
climate change and seabed mining have all been topics of 
debate and of general attention over the last few months. 

On the water policy front, the new amended version of 
the National Policy Statement for Freshwater Management 
2014 will become effective on 7 September 2017. One 
change is the bringing forward of Te Mana o te Wai from 
the appendix to the opening, deliberately positioning it as 
“an integral part of freshwater management” to ensure

 “that the health and well-being of freshwater bodies 
is at the forefront of all discussions and decisions 
about fresh water, including the identification of 
freshwater values and objectives, setting limits and 
the development of policies and rules.” (at 7) 

Upholding Te Mana o te Wai:

“acknowledges and protects the mauri of the 
water. This requires that in using water you must 
also provide for Te Hauora o te Taiao (the health 
of the environment), Te Hauora o te Wai (the 
health of the waterbody) and Te Hauora o te 
Tangata (the health of the people).” (at 7)

Recent Ministerial announcements include the granting 
of over $44,000,000 to improve water quality in more 
than 100 rivers and lakes (Hon Minister Dr Nick Smith, 8 
August 2017); intended changes to the Emissions Trading 
Scheme “to ensure it puts New Zealand in the best 
possible position to achieve its ambitious 2030 emissions 
reduction target” (Hon Minister Paula Bennett, 26 July 
2017); and a proposed National Environmental Standard 
for Marine Aquaculture to make re-consenting existing 
marine farms more consistent and efficient (Hon Ministers 
Nathan Guy and Dr Nick Smith, 14 June 2017). In June 
2017, the Ministry for Primary Industries released its new 
Primary Sector Science Roadmap Te Ao Tūroa that details 

“an integrated 10 to 20 year outlook on the science needs 
and opportunities of most importance to protect, grow and 
enhance New Zealand’s primary sector, and support the 
wellbeing of New Zealanders.” (at 4)  

Of significant news, on 3 August 2017, the Environmental 
Protection Authority granted 35-year-long marine consents 
and marine discharge consents subject to some conditions 
for Trans-Tasman Resources Limited (TTRL) to extract and 
process iron sand within the South Taranaki Bight. TTRL 
proposes the extraction of up to 50,000,000 tonnes of 
seabed material per annum 22 to 36kms offshore and 
encompassing approximately 66kms2 within the EEZ. 
The Decision-making Committee produced a 351-page 
decision with a final split vote with the chairperson casting 
a second vote to grant consent. The statute at the heart 
of this decision is the Exclusive Economice Zone and 
Continental Shelf (Environmental Effects) Act 2012. The 
decision is likely to be appealed to the higher courts and 
has been the interest of much media attention.

Also, as we go to print, the RMLA conference committee 
are putting the final touches on what will be an outstanding 
annual conference. This year, themed “Liveable: are we 
there yet?”, there is an excellent line-up of national and 
international speakers. This conference considers our 
built and natural environments; economic prosperity; 
housing; social equity; personal safety; cultural wellbeing; 
infrastructure and public transport; entertainment and 
recreation … and asks, how can resource management 
be better leveraged to enhance New Zealand’s liveability? 
Gracing the front cover of this Resource Management 
Journal issue are two of the conference plenary session 
speakers: Paul Beverly and Paul Majurey discussing the 
process that led to New Zealand’s first marine spatial plan.

Enjoy reading this issue, our 25th anniversary special 
edition. This is an exciting collation of articles including 
prominent contributions from our lawyers and practitioners. 
As always, we are keen to hear from you if you are interested 
in contributing an article for consideration for publication 
in the RMLA’s journals: Resource Management Journal or 
Resource Management Theory and Practice. Ngā mihi.
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INTRODUCTION

Recent criticisms of the Resource Management Act 1991 
(RMA) have resulted in calls by high-level commentators 
for major reform and even the wholesale repeal of the RMA 
and its replacement with a new statute. We are undoubtedly 
facing the biggest shake-up of the legislation since it was 
enacted. No one would doubt that the RMA now requires 
significant amendment, if only to improve its workability 
after several years of ill-conceived tinkering. 

The stakes are very high. The decisions that are made in 
relation to this issue will shape the policy and regulatory 
context in which resource managers and resource 
management practitioners will be required to operate 
over the next generation. The way in which the issues are 
approached is therefore of critical importance. So, where to 
from here?

This is the third and final of three related articles on the 
RMA and RMA reform. This article seeks to complete our 
analysis by considering calls for reform of the RMA and RMA 
processes and “where to next for the RMA?” in light of the 
commentaries and recommendations in three high-level 
reports on this issue by Local Government New Zealand 
(LGNZ), the Environmental Defence Society (EDS) and the 
Productivity Commission.

CONTEXT

The RMA was introduced with cross-party support in the 
late 1980s but has been a political football since even 

before its enactment. Ever since then, the RMA – rather 
than the planning “system” or the administration of it – has 
been criticised for creating costs, delays and uncertainty; 
discouraging investment and innovation; and a multitude of 
other sins, including the “housing crisis”. 

As addressed in more detail in this paper, many of the 
criticisms directed at the RMA are flawed to the extent that 
they fail to adequately distinguish between the RMA as an 
empowering and assessment statute – essentially a piece 
of paper – and shortcomings of the “planning system” in 

Addressing the 
Shortcomings of the 
RMA and RMA Processes 
– Where to from here?

Continued
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implementing the legislation, including lack of national 
direction, poor agency resourcing, agency capture by sector 
groups and a lack of monitoring and enforcement – none of 
which are attributable to the legislation per se.

Unfortunately, this simplistic thinking has resulted in a 
mistaken assumption that if the Act is amended, difficulties 
associated with its flawed implementation will be addressed. 
This has resulted in amendments to the RMA that have 
missed the mark and increased (rather than reduced) the 
complexity and cost of RMA processes – setting up a vicious 
cycle of blame and harmful “repair”. The upshot is that a 
once concise and workable statute has become increasingly 
hefty and unworkable to the point at which further reform 
of the RMA is not only inevitable but necessary to address 
the unintended consequences, costs and delays caused 
by misguided attempts to “simplify and streamline” the 
legislation. 

It is also worth bearing in mind that, when enacted, the RMA 
was administered by existing central and local government 
structures. The Environment Court was constituted but 
that was simply a carry forward of the existing Planning 
Tribunal. The last decade has seen the introduction of an 
array of new processes and new institutions, which generally 
bypass existing processes and institutions, including the 
Environment Court, for example, bespoke plan processes 
and independent hearing panels for Auckland and 
Christchurch, and boards of inquiry to sit on proposals of 
national significance and Exclusive Economic Zone matters, 
supported by a new Environmental Protection Authority.

The position we find ourselves in was succinctly stated in 
the LGNZ review of the future of the RMA (LGNZ Planning 
our future 8 point programme for a future-focused resource 
management system (July 2016)) as follows:

“A quarter of a century of tinkering and a tendency 
to promote statutory changes to fix ‘issues of the 
day’ have made the resource management system 
unwieldy and complex. … We believe that further 
tinkering treats symptoms of dysfunction, diverts 
attention away from the root cause of problems 
and forces us to spend time and money trying to 
understand what these changes mean in practice. 
This simply prolongs New Zealanders’ concerns 
with the resource management system and actually 
risks making the situation worse.” (at 8) 

In that regard, and to briefly recap the first two papers in 
this series:

(a)  Our August 2016 Resource Management Journal (RMJ) 
article (“The Final Straw for the RMA? Some Shortcomings 
of the Resource Legislation Amendment Bill 2015”) 
examined the Resource Legislation Amendment Bill 
(RLAB), identifying significant shortcomings in the 
legislation; flawed assumptions to justify it; and disturbing 
trends that have crept into the RMA and RMA processes 
under the current administration – being an aggregation 
of power to the Minister and steady erosion of access 
to environmental justice. Before looking at the reform-
related papers, we propose to “close the loop” on that 
paper by making some brief comments on the Resource 
Legislation Amendment Act 2017 (RLAA) as enacted.

(b)  Our April 2017 RMJ article (“The Death of the RMA by 
a Thousand Cuts – The Next Two Incisions”) examined 
the Urban Development Authority proposals and the 
Point England legislation and concluded (at 10) that both 
initiatives represent “more of the same, but worse” in 
terms of the trend towards undemocratic ad hocery that 
aggregates power to the Minister. 

THE RLAA AS ENACTED

Given the contentious nature and poor quality of some 
aspects of the RLAB, the Bill had a difficult passage through 
what was described by the Labour and Green parties in the 
Local Government and Environment Select Committee final 
report as a “shambolic” and politically-driven Parliamentary 
process, which included three extensions to its reporting 
date (Resource Legislation Amendment Bill 2015 (101-2) 
(Commentary) at 43 and 45). Tempting though it may be 
to comment on the politicisation of the RMA and the deal 
done with the Māori Party to achieve a single vote majority, 
it is beyond the scope of this paper to do so. 

Positive aspects

The RLAA introduced a number of worthwhile amendments 
into the RMA. These include:

(a)  Making the management of significant risks from natural 
hazards a s 6 matter of national importance. 

(b)  Introducing new procedural (albeit woolly) principles 
for efficiency, clarity and collaboration in Council RMA 
processes which require RMA functionaries to:
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Continued

           (i)   Use timely, efficient, consistent and cost-effective 
processes; and

           (ii)  Ensure that planning instruments only address matters 
relevant to the RMA’s purpose and are clear and 
concise.

(a)  Conferring on local authorities a new function to ensure 
there is “sufficient development capacity in respect 
of housing and business land” to meet the expected 
demands of the region and district.

(b)  Clarifying that Councils may have regard to measures 
proposed by applicants to offset environmental effects, 
when considering both consent applications and notices 
of requirement for designations.

(c)  Providing for plan changes to be processed on a limited 
notified basis, where directly affected parties can be 
identified and are given the opportunity to participate in 
the plan change.

Concerns addressed

Many concerning aspects of the RLAB that we commented 
on in our August 2016 article (cited above) were addressed or 
ameliorated via the Select Committee process, for example:

(a)  The mandatory requirement to strike-out submissions in 
some circumstances is now discretionary.

(b)  The more concerning grounds for striking out submissions 
(including that the submission was not supported by 
evidence or was unrelated to the effects that “were the 
reason for notifying the application”) have been removed.

(c)  The requirement for parties to meet new “eligibility” 
criteria in order to receive limited notification of certain 
consent applications has been removed.

(d)  In considering notification, consent authorities will not be 
required to disregard effects that are “taken into account 
by the objectives and policies of that plan”.

(e)  The extent of the Minister’s power to recommend the 
promulgation of regulations has been substantially 
reduced and can now only be used to override rules or 
types of rules that duplicate, overlap or deal with the 
same subject matter as other legislation. 

Remaining concerns

Despite the above, some of the RLAB’s more concerning 
provisions or features have now been enacted as part of 

the RLAA. Our overriding concern with the RLAA is the 
willingness by the Government to override RMA processes 
and planning instruments, and significantly erode access to 
environmental justice to the extent that the RLAA continues 
the trend towards reduction in opportunities for public 
participation through amendments to the notification 
regime; reduction of rights of appeal to the Environment 
Court; and sidelining the Environment Court in favour of ad 
hoc boards of inquiry or specially appointed tribunals.

As demonstrated at a recent international symposium 
(“Environmental Adjudication in the 21st Century”, Auckland, 
April 2017), the thinking that spawned the RLAA is contrary 
to international best practice in terms of environmental 
adjudication but now appears to have become the norm, 
as demonstrated by both the UDA proposals and the 
Point England Development Enabling Bill 2016 (see Berry 
Simons “RMA Reforms Out of Step with Decision Making 
Best Practice” (13 April 2017) <www.berrysimons.co.nz/
news/entry/rma-reforms-out-step-decision-making-best-
practice/>).

The RLAA also continues the unwelcome aggregation of 
power to the Minister. Such provisions include the Minister’s 
new regulation-making power and the extent of control the 
Minister can exercise through “National Planning Standards” 
and the streamlined planning process.

Some aspects of the RLAA – the main one being the bizarre 
concept of “deemed permitted activities” – still have the 
potential to cause confusion and additional transaction 
costs, including inevitable litigation.

COMMENTARIES ON THE RMA AND RMA 
PROCESSES

As noted, such is the concern about the RMA and RMA 
processes that three high-level independent reports have 
been produced in the last two years. We briefly discuss 
these below in the order in which they were released. 

Local Government New Zealand report – December 
2015

LGNZ established a review group of experts and 
practitioners to consider issues with the RMA and what a “fit-
for-purpose” system might look like. The group produced a 
discussion document (LGNZ A ‘Blue Skies’ discussion about 
New Zealand’s resource management system (Discussion 
Document, December 2015)). 
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The review group found it difficult to take a clear position 
on how effectively RMA processes are working, given 
the lack of monitoring and reporting on key indicators of 
environmental performance. It concluded that there was 
evidence of environmental decline (particularly around 
freshwater quality and biodiversity) and that:

“… processes under the resource management 
system are time consuming, complex and often 
not proportional to the risk or impact of a proposal. 
There is also evident misalignment between 
the planning statutes under which decisions are 
made on the use and development of natural and 
physical resources. These factors are compounded 
by persistent issues around information, capacity 
and capability in councils and central government 
agencies. What is more difficult to say is whether 
these issues are due to the design of the resource 
management system, or whether they are due 
more to the way the Acts that make up the system 
are implemented[.]” (at 29)

Consensus was reached that action is necessary, but the 
group cautioned against rushing into substantial reforms 
without fully understanding their potential benefits and 
costs. It favours:

“… a progressive or ‘stepped’ programme of 
change. One that starts with and builds from the 
current programme of change, and that increases 
the scope and degree of change only once the 
impact of amendments [has] been evaluated and 
understood.” (at 38) 

In July 2016, in response to pressing issues (such as 
freshwater management in Canterbury and urban-growth 
management in Auckland), LGNZ released an “8 point 
programme for a future-focused resource management 
system”, as cited above, for immediate reform of the RMA 
system. That programme includes the following proposals 
(outlined at 4–5):

(a)  Introducing a regional spatial planning process to 
establish an overarching “vision” for each region and 
which has the power to carry that vision into action.

(b)  Introducing “special economic zones” to enable tailored 
policy, regulatory and funding structures to be developed 
to suit local conditions.

(c)  Enabling councils to request that the Government plays 

an “active partner” role in resolving local issues that are 
in the national interest.

(d)  Developing a framework for evaluating the performance 
of the resource management system and using the 
results from this to make improvements.

(e)  Introducing standard tools and methods for cost / benefit 
assessments.

(f)  Refocusing central and local government efforts on 
gathering and reporting data necessary to understand 
environmental states and trends, so that we can prioritise 
between competing demands for our natural and built 
environments.

(g)  Establishing a two-tier planning system by which:

         (i)  First tier spatial planning determines where development 
can occur via uncontestable policy decisions.

         (ii)  Second tier planning focuses on decisions about “how” 
and “when”, which can be contested on their merits to 
ensure that development aligns to first tier goals. 

(h)  Introducing resource charges for using public resources, 
to incentivise resource users to pursue greater efficiency 
in resource use on an ongoing basis.

LGNZ considers that this, coupled with establishing a multi-
stakeholder process for developing the future shape of 
New Zealand’s resource management system, will deliver a 
simpler, more strategic resource management system.

Environmental Defence Society report – June 2016

The EDS report (EDS Evaluating the environmental 
outcomes of the RMA (June 2016)) (EDS Report) was 
commissioned by Infrastructure New Zealand (formerly 
the New Zealand Council for Infrastructure Development), 
the Property Council New Zealand and the Employers and 
Manufacturers Association (EMA) Northern. It is the second 
stage of a three-stage project that EDS is undertaking 
to explore whether the RMA has delivered desired 
environmental outcomes for New Zealand, in order to 
enable an informed discussion on the future of the RMA. 

The overall conclusion of the EDS Report is that the 
environmental outcomes of the RMA have not met 
expectations, primarily (although not exclusively) as a result 
of poor implementation. It identifies the key reasons for 
these underwhelming outcomes as including (summarised 
at 53):
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Continued

(a)  a lack of national direction;

(b)  poor agency capacity;

(c)  political “capture” of the agencies charged with 
implementing the RMA (primarily local authorities); and

(d)  weak monitoring and enforcement.

The EDS Report notes that the Government’s reluctance 
to provide clear guidance and policies (primarily through 
national policy statements and national environmental 
standards) has “left the 78 regional and local government 
agencies to formulate their policies and plans in the absence 
of any clear notion of the end game” (at 57). This lack of 
direction has been particularly damaging when combined 
with other implementation issues, notably agency capture 
and capacity. 

The EDS Report authors are also critical of the action the 
Government has taken to address issues with the RMA and 
its implementation, saying that:

“Central government activity regarding the RMA 
has mainly focused on repeat amendments to the 
Act, often without evidential background, and with 
significant public opposition. The same enthusiasm 
was not applied to the provision of either direction 
or direct support to agencies charged with day to 
day implementation.” (at 57)

We concur with that assessment. Agency capacity has often 
been insufficient to successfully implement the RMA and 
opportunities for central government to provide financial 
and logistical support have generally not been taken. The 
report observes that:

“… the agencies charged with responsibilities 
under the Act often do not have access to the 
resources to match their delegations. … Reviewing 
funding of local government would provide an 
opportunity to address the resource shortfall, to 
put in place a more resilient fiscal basis and to 
enable local government to have capacity where it 
matters.” (at 58)

This lack of national direction and under-resourcing have 
made those agencies vulnerable to capture by vested 
interests and sector groups. While the EDS Report authors 
found there was a level of variation throughout the country, 
the clear outcome was that where local authority politics is 
dominated by a particular sector group, this reduces the 

power of the RMA to appropriately manage effects on the 
environment. 

Finally, the EDS Report concludes that there has been 
limited evaluation and monitoring of outcomes, which 
erodes the potential for adaptive governance and robust 
implementation.

EDS identifies the two key outcomes from their Stage 2 work 
as follows:

“a  the weight of evidence available points to serious 
implementation issues with the Act; and

 b  prior reform has often proceeded with limited evidentiary 
basis to the demise of the overall coherence of the 
system. This means that reform endeavours should pay 
close heed to whether unrealised outcomes are a result 
of poor design, or poor implementation. Only one of 
those can be significantly addressed through regulatory 
change. Where regulatory change is contemplated, it 
should only be undertaken on a strong evidential basis to 
ensure that solutions fit problems.” (at 60)

EDS has commenced work on the third and final stage of 
that project, which involves analysing the material gathered 
in the first two stages and proposing practical, legal, policy 
and practice recommendations to improve environmental 
outcomes under the RMA.

Productivity Commission report – February 2017

In its 2015 report (Productivity Commission Using Land for 

Housing (September 2015), the Productivity Commission 
found that New Zealand’s current land use system is not fit 
for purpose and that a deeper review of the planning system 
was required if it is to perform significantly better. In October 
2015, the Government asked the Commission to:

“… review New Zealand’s urban planning system 
and identify, from first principles, the most 
appropriate system for allocating land use through 
this system to support desirable social, economic, 
environmental and cultural outcomes.” (Letter from 
Hon Bill English (Minister of Finance) to Murray 
Sherwin (Chair of the Productivity Commission) 
regarding the Terms of Reference for Inquiries into 
the System of Urban Planning in New Zealand (30 
October 2015) 
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In February this year, the Commission released its final report 
(Productivity Commission Better Urban Planning (February 
2017)) (Productivity Commission Report). A key finding 
was that to make the greatest contribution to wellbeing, a 
planning system needs to meet the following goals (at 371): 

(a)  enable land use to be flexible and responsive to changing 
needs, preferences, technology and information;

(b)  provide sufficient development capacity to meet 
demand;

(c)  promote the mobility of residents and goods through the 
city;

(d)  ensure that land use activities fit within well-defined 
environmental limits; and

(e)  recognise and actively protect Maori Treaty interests in 
the built and natural environments. 

The Commission concluded that the current system is failing 
to cope with the challenges of high-growth cities and to 
protect important parts of the natural environment and that 
these failures point to weaknesses in how New Zealand’s 
planning system is designed and operated. It said:

“The weaknesses of the planning system lie in 
unclear legislative purposes and environmental 
limits, too little direction and guidance from central 
government, difficulties in weighing benefits and 
costs, and in various barriers that prevent timely and 
flexible responses to the demand for development 
capacity.” (at 4)

The Commission made a number of recommendations as 
to key changes that should be incorporated into our future 
planning system. These included:

(a)  A clear distinction should be made between the natural 
and built environments. The former needs standards 
that must be met, while the latter should recognise the 
benefits of urban development and allow change. 

(b)  Councils in high-growth areas should be pushed to do 
more to meet the demand for development capacity and 
planning instruments should:

          (i)  Prioritise land use and only contain rules that offer a 
clear net benefit; and

          (ii)  Place greater reliance on pricing and market-based 
tools, not regulation.

(c)  More responsive infrastructure provision needs to be 
enabled through the use of user and congestion charges, 
public-private partnerships and imposition of targeted 
rates. 

(d)  Plan making, plan review and rights of appeal must be 
substantially revamped, including that:

          (i)  There should be mandatory “regional spatial strategies” 
that must be followed by district and unitary plans, 
transport and other infrastructure plans. 

          (ii)  All notified regulatory plans should be subject to a one-
stop merits review by an Independent Hearings Panel, 
with appeals only on points of law to the Environment 
Court.

(e)  Consultation requirements should be less rigid, so 
councils can select the consultation or engagement tool 
most appropriate to the issue being considered.

(f)  The need to build capability and change the culture of 
both central and local government, by requiring greater 
emphasis on rigorous analysis of policy options and 
planning proposals.

Common themes 

All three reports adopted the crucial distinction between the 
RMA and RMA processes. A number of common themes 
emerged from the three reports, including the following:

(a)  Many of the existing issues with the RMA and RMA 
processes are due to problems with implementation. 

(b)  The key problems with implementation result from lack 
of national direction on key issues; agency capture; lack 
of resources, innovation and tools to achieve regulatory 
mandates.

(c)  The RMA has now reached the point at which it has 
become unworkable and requires significant reform.

(d)  RMA processes are struggling to deal with complex 
issues, such as urban planning / housing affordability, 
freshwater and climate change, and greater national 
direction is required on these matters.

WHERE TO FROM HERE?

Adopting the distinction between the RMA and RMA 
processes, it is clear that:
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(a)  The RMA clearly requires reform, not because it is 
fundamentally flawed but because it now lacks coherence 
and is becoming increasingly difficult to implement. 

(b)  Aspects of the processes and planning “system” that 
implement the RMA (and related legislation) require 
attention to address more systemic or “cultural” issues 
and issues relating to guidance and resourcing. 

Apart from the Productivity Commission favouring 
independent hearing panels to determine plans, there 
is general agreement between EDS, LGNZ and the 
Productivity Commission about the key elements of a good 
planning system and the outcomes the system should 
achieve. The main difference in approach between the three 
commentators is whether the RMA needs to be repealed 
and replaced and the process for that to occur. 

Reform the RMA or new statute?

EDS and LGNZ consider the fundamental basis of the 
RMA remains sound, that there is no need to repeal it. The 
comment in the EDS report says:

“While there are doubtless areas in which 
improvement of the regime are possible, there 
is little evidence that the basis for the Act, and 
framework it provides, is seriously lacking. Primary 
weaknesses are found in the interpretation and 
implementation of the provisions[.]” (at 17)

In contrast, the Productivity Commission is advocating for 
the replacement of the RMA with a new statute, which 
contains separate frameworks for regulating activities in the 
built and natural environments.

We need to bear in mind what problems can be remedied via 
legislation and what issues can only be addressed through 
systemic changes. In our view, the Productivity Commission’s 
reasoning tends to fall into the old trap of conflating the 
RMA with shortcomings of the “planning system” – indeed, 
the Commission’s report points more to issues with planning 
capability and culture than with the RMA itself and to that 
extent does not represent a compelling case for completely 
repealing and replacing the RMA. Many of the elements of 
a planning system sought by the Productivity Commission 
could be implemented with little or no amendment to the 
RMA itself. 

For example, amendments to the RMA are not required 
in order to make significant improvements to the 

implementation and administration of the RMA and RMA 
processes, including the provision of more (and more 
effective) national direction and improving the culture and 
capacity of both central and local government so they have 
sufficient skill and resources to meet their functions under 
the Act.

We therefore agree with EDS and LGNZ that their analysis 
does not indicate a complete replacement of the RMA 
is required and this should not be embarked upon until 
such radical reform is demonstrated to be necessary. 
We are concerned that the Productivity Commission’s 
recommendation reflects the same flawed approach that we 
have seen with recent reform – moving too quickly with the 
risk of premature amendments based on flawed assumptions 
which lack a solid evidential basis 

Facilitate a mature, well-informed, non-partisan 
debate 

We also agree with EDS and LGNZ that any future reform of 
the RMA should proceed only on the basis of well-directed 
evidence gathering and a mature, informed debate. We need 
to properly understand the nature of the current problems 
with the RMA and RMA processes (and continue to recognise 
the distinction between the two) and how we should 
best prepare New Zealand to face the challenges ahead 
(adapting to climate change, accommodating significant 
population growth and managing scarce resources) before 
determining how they should be addressed. 

These thoughts are neatly captured by comments made 
by Gary Taylor of EDS on the release of the Productivity 
Commission Report (EDS EDS congratulates the Productivity 
Commission on urban planning report (Media Release, 29 
March 2017)):

“A range of other recommendations including a 
one-stop shop for planning hearings, with rights of 
appeal to the Environment Court limited to points 
of law, need more thought. Public participation 
rights should not be curtailed.

The big question is what’s next? EDS contends 
that while this review establishes a sound basis 
for reform, we need to think carefully about a 
process that works for all. Reform of the resource 
management system will affect all New Zealanders 
and has constitutional implications. EDS is therefore 
embarking on its own major review of the system 

Continued
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and expects to generate further useful ideas over 
the next 18 months.

In terms of process, we favour the appointment of 
a Royal Commission on Resource Management. 
The way forward must be depoliticised, have huge 
integrity and focus on our country’s needs over the 
next 30 years.” 

In short, the Government needs, for once, to resist the 
temptation to rush into further reform that is not sufficiently 
based on sound analysis and solid evidence. 

Potential amendments in the interim

This process could take some time. There is no need for 
any further RMA reforms to be pushed through in the next 
12 or even 24 months and, as past amendments have 
demonstrated, rapid reform does not necessarily mean 
good reform.

In the interim, if there was a desire to address some of the 
difficulties with the RMA itself (institutional arrangements 
aside), it would not be difficult to identify some “low 
hanging fruit” in terms of aspects of the current RMA that 
could be addressed to increase its workability, effectiveness 
and coherence.

Given that there was wide political and public acceptance of 
the RMA at the time it was enacted, we would start with the 
core statute and then work through each of the amendments, 
starting with the most recent, to assess its necessity and 
effectiveness by reference to the “mischief” it was intended 
to address. A key focus should be on removing uncertain 
provisions, multiple jurisdictions and duplicated procedures. 

At the top of our list would be the following tasks:

(a)  Review and simplify the notification regime.

(b)  Remove or clarify the novel, ill-defined and untested 
concepts that have been introduced (for example, 
“deemed permitted activities”). 

(c)  Reinstate the mana of the Environment Court by 
repealing the amendments made to s 120 of the RMA by 
the RLAA and trust that specialist court with the functions 
that are currently being referred to independent or ad 
hoc bodies, including nationally significant proposals that 
are referred to Boards of Inquiry. 

(d)  Retain the sch 1 process as the mechanism for preparing 
and changing planning instruments on the basis that 

there are no benefits in the new collaborative planning 
process (introduced via the RLAA) that cannot be 
achieved through the current sch 1 provisions, and the 
streamlined planning process provides too much power 
and discretion to the Minister.

CONCLUDING COMMENTS

Having regard to the above, we consider that there are a 
number of key factors that need to inform the debate in 
relation to the RMA and RMA reform:

(a)  There is a clear need for reform of the RMA and to closely 
scrutinise the institutional arrangements and processes 
that support that Act. However, it is fundamentally 
important to recognise and maintain the distinction 
between the RMA as an empowering and assessment 
statute from shortcomings of the planning system. 
Conflating the two in the past has resulted in ineffective 
reforms that are now making the RMA unworkable. 

(b)  There is no need to repeal and replace the RMA. We 
agree with EDS that the fundamental framework of 
the RMA remains sound and should form the basis of 
our planning system going forward, albeit with some 
significant “repairs”. It would be hugely wasteful of 25 
years of jurisprudence and experience to repeal it. 

(c)  Reform of the RMA and RMA processes should only 
proceed on an informed basis and once the potential 
benefits and costs of the amendments are fully 
understood. Time needs to be allowed for evidence 
gathering, analysis and debate to occur before embarking 
on any further reforms. There is no good reason why we 
cannot take the time to do so. 

(d)  The way forward for the RMA should be depoliticised 
and have huge integrity, possibly via the appointment of 
a Royal Commission.

Our environmental regulation will never be perfect, but as 
the OECD’s third environmental report on New Zealand has 
reminded us, it is in the interests of all New Zealanders that 
we make every effort to get it right (OECD Environmental 
Performance Reviews: New Zealand 2017 (20 March 
2017)). The issues at stake are too important for us and the 
generations that will follow us to be determined by political 
whim and expediency. It is time for the RMA to once again 
be a world-leading example of environmental regulation. 
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INTRODUCTION

The coal measures vegetation of the Stockton and Denniston 
Plateaux (together called the Buller Plateau) on the South 
Island’s West Coast contains unique native ecosystems 
found nowhere else in New Zealand or the world. The 
Buller Plateau’s unusual geology, acidic soils and harsh 
climate foster highly unusual plant and animal assemblages, 
including some taxa that are endemic to the plateau or 
critically endangered. Almost all of the Buller Plateau is 
significant indigenous vegetation or significant habitat of 
indigenous fauna qualifying for protection under s 6(c) of 
the Resource Management Act 1991 (RMA). 

The Buller Plateau also contains significant coal reserves, 
with an estimated net present value of $3.2 billion (although 
this varies widely with coal prices). Coal mining (both 
historic and ongoing) has impacted on the Buller Plateau 
ecosystems, increasing the significance of what remains. 

The Ministry of Business, Innovation and Employment 
(MBIE) has been considering measures to facilitate regional 
economic development, including mining on the Buller 
Plateau. Options under consideration to achieve this include:

• A “single window” approach to regulatory approvals for 
mining development within existing legislative settings 
(this proposal has been carried forward into the West 
Coast Economic Development Action Plan released in 
July 2017).

• A revision of resource management entities and planning 
instruments (such as a unitary plan or amalgamated 
regional and district planning teams).

• Use of the streamlined planning process (SPP) added to 
the RMA by the April 2017 amendments.

• The creation of special economic zones (SEZ), and a 
“reweighting” of RMA decision-making criteria for 
developments within those zones.

An end goal of those measures is to facilitate a division of 
the Buller Plateau into protected and “open for mining” 
areas, the details of which are currently being negotiated 
between MBIE and the Department of Conservation (DOC), 
(Forest & Bird “Forest & Bird reveals secret coal mining plans 
for outstanding Buller plateau” (press release, 1 May 2017)).

This paper considers whether and how the new SPP might 
be used in that context. It also reviews tentative government 
plans to create SEZ, including with respect to mining on the

New mechanisms threaten 
sustainable management 
of the Buller Plateau

Authors:
Sally Gepp and Peter 
Anderson In-house 
counsel, Royal Forest and 
Bird Protection Society of 
New Zealand Inc (Forest 
& Bird)

Looking south-west across the sandstone pavements of the Stockton and Denniston Plateaux. 
image credit: Neil Silverwood



RESOURCE 
MANAGEMENT  
JOURNAL 19w

w
w

.r
m

la
.o

rg
.n

z

Buller Plateau, and considers what the implications might be 
for sustainable management of the plateau.

MINING AND CONSERVATION ON THE BULLER 
PLATEAU

At the conclusion of litigation over resource consents for 
the Escarpment Mine on the Denniston Plateau, it was 
apparent to the parties that new mining consents would 
not be readily forthcoming, particularly without a “whole of 
plateau” approach to mining and protection that recognised 
the environmental limits that were being approached. In 
addition, resource consent conditions for the Escarpment 
Mine required the consent holder to use its best endeavours 
to establish a legal mechanism to protect an area of the 
Denniston Plateau from open cast coal mining. 

There followed an attempt by government and mining 
interests to negotiate an agreement with other stakeholders 
about how the remainder of the Denniston Plateau would 
be divided up between coal mining and protected areas. 
Negotiations did not result in agreement, largely because 
many of the highest values areas for conservation coincide 
with the highest value areas for coal mining.

However, negotiations between the Ministers of 
Conservation, Energy and Resources, and Economic 
Development continued, with draft plans for the Buller 
Plateau becoming public in May. These plans propose a 
series of open cast and underground mines across both 
the Denniston and Stockton Plateaux; a significant increase 
on what could be mined under the status quo. Areas to be 
mined include the Waimangaroa Valley, Deep Creek, and 
Whareatea West – some of the most ecologically valuable 
areas on the Denniston Plateau.

Most parts of the Buller Plateau are subject to mining licences, 
held by a range of entities. While it is largely conservation 
land, it is not on sch 4 of the Crown Minerals Act 1991, making 
applications for access arrangements possible. Whenever 
open cast mining for coking coal is economically feasible, 
the Buller Plateau will be under threat from coal mining. 
The demise of Solid Energy has not reduced that threat. In 
late 2016 a joint venture between Bathurst Resources and 
Talley’s Group purchased Solid Energy’s Stockton Mine. The 
aptly named Phoenix Coal (now BT Mining) will attempt to 
raise an economically feasible mining operation from the 
ashes of Solid Energy’s collapse. However, any further coal 
mining will face a difficult road on the Buller Plateau under 
the status quo regulatory framework. 

In the headwaters of Whareatea Stream on the Denniston Plateau, 
gullies of forest intersect the sandstone pavement plateau.

EASING THE REGULATORY PATHWAY

MBIE has been exploring ways to facilitate regional 
investment in development that would otherwise face 
a difficult regulatory pathway due to its significant 
environmental footprint. Mining on the Buller Plateau is one 
of its case studies. Use of the new SPP or the creation of SEZ 
are two methods being considered.

Streamlined Planning Process

Part 5, sub-pt 5 of the RMA now provides a SPP for the 
preparation of a planning instrument in order to achieve 
“an expeditious planning process that is proportionate to 
the complexity and significance of the planning issues being 
considered”. 

The scheme of pt 5 indicates that the SPP is intended to 
increase Ministerial influence over plan content to achieve 
Ministerial objectives. Government briefing papers showing 
that the Government is considering using the SPP to 
facilitate regional economic development, including Buller 
Plateau mining, support this view.

The SPP is initiated by a local authority making a request 
to the responsible Minister. It may only do so if satisfied 
that the application meets at least one of the criteria in s 
80C(2)(a) to (f). However, the criteria are wide, including 
such circumstances as where the proposed planning 
instrument will implement a national direction, where there 
is urgency in preparing the planning instrument, or where 
the proposed planning instrument is required to meet a 
“significant community need”. The final catch-all criterion: 
that expeditious preparation of a planning instrument is 
“required in any circumstance comparable to, or relevant 
to”, those set out in paragraphs (a) to (e) is very broad, 

Continued
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although must as a matter of statutory interpretation be 
interpreted in light of the items that precede it. 

If the Minister decides to direct the local authority to use the 
SPP, that direction then sets out the process. At a minimum, 
the SPP direction must provide for consultation with affected 
parties and public notification or limited notification of the 
proposed instrument (in accordance with sch 1, cl 5 or 
5A, except that the timeframe for submissions could be 
shortened), consideration of submissions and preparation 
and consideration of a s 32 or s 32AA report. The SPP 
direction must also specify the time period within which 
the SPP must be completed. A hearing may be provided for, 
but is not required (sch 1, cl 78).

The SPP direction must also include a statement of the 
Minister’s expectations, which the local authority must have 
regard to in complying with the SPP direction (sch 1, cls 78 
and 82). 

Within the time specified in the SPP direction, the local 
authority must submit its planning instrument to the Minister 
for approval. The Minister has the power to decline the 
instrument, approve it, or send it back to the local authority 
with specific recommendations for changes. If the Minister 
approves the instrument, it becomes operative. There 
is no right of appeal to the Environment Court or High 
Court, except in relation to requirements, designations and 
heritage orders (sch 1, cls 90–93).

The ability for the Minister to give a statement of 
expectations, which the local authority must have regard to, 
provides an opportunity for the Minister to directly influence 
the substantive content of a planning instrument. This 
provision is a departure from the previous RMA framework 
in that government influence is no longer limited to long-
standing and publicly notified statements of policy, but could 
instead relate to a particular region, industry or project and 
could be tailored to achieve a particular outcome sought by 
the Minister of the day. In addition, the effective Ministerial 
veto over plan content not meeting the Minister’s approval 
provides a powerful incentive for local authorities to ensure 
their instrument achieves the spirit of the Minister’s statement 
of intention. The removal of any appeal rights ensures that 
the public cannot challenge either the merits or the legality 
of the plan content (other than by judicial review).

There is a question mark over whether the Buller Plateau 
mining proposal would fall within any of the SPP criteria, and 
the Ministerial briefing papers considering its suitability for 

this subject matter do not address the SPP criteria. The most 
likely to be used is probably the “significant community 
need” criterion. Provided that the proposal can be brought 
within that or one of s 80C(2)(a) to (f) criteria, the SPP provides 
a vehicle for the Minister to achieve particular objectives for 
mining on the Buller Plateau with limited public input or 
judicial oversight by the Environment Court. 

Special economic zones

The then-Minister for Economic Development Stephen 
Joyce was briefed on the opportunities that SEZ might 
provide for regional development, including plateau coal 
mining, in May 2016 (MBIE Briefing: Special economic 
zones: Confirming next steps (3353 15-16, 31 May 2016)) 
(2016 Report).

The broad purpose of SEZ would be to enable faster and 
more certain delivery of significant regionally led investments 
and developments. Key features of SEZ design would see 
enabling legislation put in place with a broadly similar 
design to the Special Housing Areas Act. Councils would 
apply for SEZ status and, subject to approval, would be able 
to access “regulatory benefits”, which would be reflected in 
legislation or policy documents. Such benefits would focus 
on planning and consenting, as well as overseas investment 
approvals, immigration settings, access to Crown land and 
the Public Works Act 1981.

The sort of initiative that could qualify for SEZ status could 
“range from discrete initiatives (a defined industrial area, 
aquaculture in a specific location) to areas where certain 
forms of economic activity could take place (eg mining, 
aquaculture)” (2016 Report at 1). Mining on the Buller 
Plateau was a requested case study for the SEZ proposal.

A subsequent briefing paper in March 2017 to new Minister 
for Economic Development Simon Bridges indicates that 
feedback on the proposal from local government and 
industry groups was “cautious” (MBIE Briefing: Special 
economic zones: Overview and proposed next steps (2426 
16-17, 24 March 2017)). Those stakeholders felt that while 
there are some delays and uncertainties in regulatory 
processes, the balance of assessment is adequate for 
contentious issues involving natural resources. In particular, 
they pointed to the social licence issues and reconsenting 
challenges that could follow the use of SEZ to facilitate 
development. Most felt that non-regulatory assistance, such 
as with regulatory navigation, would help as much if not more 
than new regulation. They also thought that RMA reforms, 
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including the SPP and collaborative planning process, could 
help provide more flexible and regionally tailored planning 
processes. 

MBIE’s case study regarding Buller Plateau mining noted 
that this area exemplifies the types of trade-offs that need to 
be considered for sustainable development, because high-
value coking coal and significant biodiversity often coincide 
in the same area. This makes protection of biodiversity and 
consenting new coal mines highly uncertain on outcomes 
and cost. It was felt that certainty could be provided by 
identifying areas for mining and giving those areas a clearer 
path for land access and consenting, while permanently 
protecting other areas from open cast coal mining.

MBIE proposed that using a SEZ to “reweight RMA decision-
making criteria” could smooth the consenting process 
upfront (2016 Report at [16]). However, it acknowledged that 
this approach would be inconsistent with pt 2 of the RMA, 
and risk compromising environmental safeguards, and that 
use of a SEZ could lead to significant social licence issues.

As to which areas to protect and which to mine: “The 
process to agree on land use between conservation and 
mining interests on the Plateau has been a challenging issue 
to date and is not yet resolved, reflecting the difficult trade-
offs” (2016 Report at [17]).

Ultimately, MBIE recommended that no further work be 
undertaken on a regulatory SEZ model; however, Economic 
Development Minister Simon Bridges has confirmed he is 
still weighing the option up (Radio New Zealand “Special 
Economic Zones still on the table” (12 July 2017) <www.
radionz.co.nz/news/political/334999/special-economic-
zones-still-on-the-table>).

SUSTAINABLE MANAGEMENT?

The legislative framework for the SPP is conducive to the 
advancement of political objectives that do not necessarily 
accord with the sustainable management purpose of the 
RMA. While in theory pt 2 still guides this process, the 
Ministerial statement of expectations, veto power and 
removal of appeal rights gives less certainty that sustainable 
management of the Buller Plateau will be achieved if this 
process is adopted. 

Any move to re-weight RMA criteria in favour of open cast 
coal mining on the Buller Plateau using SEZ legislation 
could only occur at the expense of maintaining the plateau’s 
biodiversity, particularly the delicate sandstone pavement 

ecosystems that cannot be remediated once the pavement 
itself is removed to provide access to the coal. This is 
unavoidable given the coincidence of ecological and coal 
values on the Buller Plateau. The use of terms like “trade-
offs” indicates that significant indigenous biodiversity and 
habitat on the Buller Plateau will not be protected by the 
mining/protection allocation exercise, and the proposal to 
allow areas to be mined despite their significant conservation 
value supports this. DOC’s track record in advocating for 
protection of habitat, particularly against powerful entities 
like MBIE, has not been uniformly effective. 

The impacts of burning coal on climate change and New 
Zealand’s international obligations, while not mentioned in 
the MBIE documents, also counts against the sustainability 
of facilitating further coal mining on the Buller Plateau.
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Who speaks for the 
Trees?

INTRODUCTION

Who speaks for the trees? As the Lorax cried in Dr Seuss’ 
1971 eponymous book: “I speak for the trees, as the trees 
have no tongues.”

Recently, New Zealand granted legal personhood to the 
Whanganui River and Te Urewera. These constructions of 
legal personhood have occurred in the context of Treaty 
of Waitangi settlements. Internationally we have seen 
Ecuador include protection for the rights of nature in the 
constitution, and judicial recognition in India of the legal 
personhood of the rivers Ganga and Yamuna. We see a 
nascent global moral, judicial, and legislative approach 
toward practical recognition of non-anthropocentric 
conceptions of nature. 

The Resource Management Act 1991 (RMA) represents 
both anthropocentric and non-anthropocentric, or 
ecocentric principles of sustainability. Against the backdrop 
of emerging novel legal recognition of the natural world, 
we explore whether or not anthropocentric conceptions 
of sustainability are failing, and whether or not stronger 
recognition of the non-anthropocentric conception of 
the natural environment – recognition of its intrinsic value 
irrespective of human needs – is a necessary legal step to 
achieve strong sustainability in New Zealand.

NON-ANTHROPOCENTRIC LEGAL TRENDS

Professor Klaus Bosselmann sees that anthropocentric 
theorists rely upon traditional (Western) values based on 

human welfare or human rights, and view the environment 

as of instrumental value, and that “non-anthropocentric”, 

or “ecocentric”, theorists hold that the non-human 

environment has value irrespective of human needs (intrinsic 

value) (Klaus Bosselmann “Strong and Weak Sustainable 

Development: Making Differences in the Design of Law” 

(2006) 13 South African Journal of Environmental Law and 

Policy 39). 

Professor Bosselmann sees that anthropocentric 

conceptions of sustainability may be characterised as weak, 

while ecocentric sustainability characterised as strong.

Authors:
Rowan Ashton and Nicole 
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Majurey
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There have been a range of recent legal developments 
which embrace a non-anthropocentric conception of nature, 
and codify this conception and associated protections.

NEW ZEALAND

Recently, the Whanganui River was given legal personhood 
through the Te Awa Tupua (Whanganui River Claims 
Settlement) Act 2017 (the Act). The river, or Te Awa Tupua, 
is defined as:

“Te Awa Tupua is an indivisible and living whole, 
comprising the Whanganui River from the 
mountains to the sea, incorporating all its physical 
and metaphysical elements.” (s 12)

Section 14 of the Act declares Te Awa Tupua to be a legal 
person which has all the rights, powers, and duties of a 
legal person, with some liabilities excluded by the Act. The 
office of Te Pou Tupuna was established by the Act to be 
the human face of Te Awa Tupua and act in its name.

In 2014, the Te Urewera Act was passed, recognising 
legal personhood for Te Urewera. Te Urewera Board was 
established to represent Te Urewera. 

These Acts embody the integration of Māori views, 
knowledge system and values with Western legal systems 
and Western norms. Recognition of legal personhood 
is the best available proxy to reflect Māori spiritual and 
genealogical ties, as well as kaitiakitanga (guardianship 
and protection). 

ECUADOR

Arguably the pioneer in evolving legal conceptions of the 
natural world has been Ecuador. In 2008 Ecuador rewrote 
its constitution, including a chapter stipulating rights for 
nature. This inclusion of rights for nature in the constitution 
has resulted in the legal authority to enforce these rights 
on behalf of ecosystems. This arguably provides a broader 
protection than legal personhood, as any individual can 
bring legal action on nature’s behalf.

The first successful case was brought in 2011 by two 
property owners on behalf of the Vilcabamba River. The 
plaintiffs sought an injunction to stop a road-widening 
project and the deposit of excavation material in the 
Vilcabamba River. The case resulted in an injunction, a 
remediation and rehabilitation plan, environmental permit 
scrutiny, and implementation of corrective actions.

INDIA

In March 2017, the High Court in the Himalayan state of 
Uttarakhand, India, declared the Ganga River to be a legal 
person (Salim v State of Uttarakhand 2017 SCC OnLine 
Utt 367): 

“... the Rivers Ganga and Yamuna, all their 
tributaries, streams, every natural water flowing 
with flow continuously or intermittently of these 
rivers, are declared as juristic/legal persons/living 
entities having the status of a legal person with 
all corresponding rights, duties and liabilities of 
a living person in order to preserve and conserve 
river Ganga and Yamuna.” (at 19)

The decision appointed the Chief Secretary and the 
Advocate General of the State of Uttarakhand to be 
“persons in loco parentis as the human face to protect, 
conserve and preserve Rivers Ganga and Yamuna ... and 
also to promote the health and well being of these rivers” 
(at 19).

This protection is judicial, not legislative, and therefore 
has not arisen from political discussion and consensus 
from democratically accountable lawmakers. While the 
protection of the Ganga River has arisen in the context 
of Hindu beliefs, it is still notable to include these non-
anthropocentric values in a judicial context, regardless 
of their genesis. Similarly, the values in New Zealand 
propelling legal personhood arose in the context of Treaty 
of Waitangi settlements and Māori beliefs. 

AUSTRALIA

Australia has recently created the Board of Management 
for Uluru–Kata Tjuta National Park, which is made up of 
the Director of National Parks, eight Aboriginal members 
nominated by Aboriginal Anangu owners, and four 
members nominated by various government institutions. 
As set out in the Plan of Management, the development 
and interpretation of park policy is guided by Tjukurpa, or 
the Aboriginal sense of law which unites the local tribes 
with each other and the landscape, and which embodies 
the principle that humans and the natural landscape are to 
live harmoniously with each other.

Continued
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EMERGING NON-ANTHROPOCENTRIC 
APPROACH

These examples are indicative of changing legal 
conceptions of nature toward a non-anthropocentric 
approach that recognises the values of the natural world, 
irrespective of human needs.

While critiques have arisen of this move being “legislative 
lunacy” (Jamie Whyte “Old man river law a case of 
legislative lunacy” The New Zealand Herald (online 
ed, Auckland, 20 March 2017)), we consider that a 
shift to similar non-anthropocentric conceptions of the 
environment is a global trend. While global acceptance is 
a far distance away, nevertheless we believe that the move 
to recognising the importance of protection models for the 
natural environment is well underway. Such a shift will likely 
not equate to a rapid shift of the general consciousness. 
Future acceptance of this conception will likely be driven by 
conspicuous instances of environmental degradation and 
climate change effect, but also the awareness of the need 
for a global moral shift in attitude toward our obligations in 
relation to environmental protection. 

A prominent counter-example to this is the withdrawal 
on behalf of the United States of America from the Paris 
Climate Agreement. This counter-example can be seen 
to represent the reactionary attitude of people who feel 
disempowered by the introduction of an environmental 
protection agenda at the cost of jobs and income security. 
This reaction is one outcome arising from proposed 
strong environmental protection measures, and one 
which we believe points to the necessity of responsible 
implementation of protection policies, and the need for 
education and a cultural shift toward recognition of societal 
responsibilities to the environment.

RESOURCE MANAGEMENT ACT – STRONG OR 
WEAK SUSTAINABILITY?

Professor Bosselmann considered the RMA to be an 
expression of ecocentric sustainable development 
principles (Bosselmann (2006)). The purpose and principles 
of the RMA were considered to be an expression of:

• intragenerational justice, (“… in a way, or at a rate that 
enables people and communities to provide for their 
social, economic, and cultural well-being[.]”)(s 5(2)); 

• intergenerational justice, (“while sustaining the potential 
of natural and physical resources … to meet the 

reasonably foreseeable needs of future generations[.]”)
(s 5 (2)(a)); and 

• interspecies justice, (ss 6-8, in particular recognition of 
kaitiakitanga and the intrinsic values of ecosystems).

However, the incorporation of ecocentric principles in 
the RMA has not, as such, led to strong sustainability 
outcomes. Outcomes can be in part attributed to a lack 
of effective implementation, and while judicial comments 
in Environmental Defence Society Inc v The New Zealand 
King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 
593 held that the RMA does contemplate the setting of 
environmental bottom lines, arguably the RMA has failed 
to establish a clear environmental bottom line approach 
in practice. As the recent report by the Productivity 
Commission (New Zealand Productivity Commission 
Better Urban Planning (February 2017)) (the Productivity 
Commission’s Report) states bluntly that the:

“… current system is failing not only to cope with 
the challenges of high-growth cities, but also to 
protect important parts of New Zealand’s natural 
environment ... These failures point to weaknesses 
in how New Zealand’s planning system is designed 
and operated.” (at 3)

The Productivity Commission’s Report considers that the 
weakness of the RMA planning system includes unclear 
legislative purposes and environmental limits. Notably, 
the Productivity Commission’s Report identifies people’s 
distinct anthropocentric and non-anthropocentric 
conceptions of the “value” of the natural environment. 
Further, the Productivity Commission’s Report sees that 
current statutes and practices blur the natural environment 
and the built environment, providing inadequate security 
for the former, and insufficient certainty about development 
ability in the latter. The Productivity Commission’s Report 
concludes that: 

“The natural and built environments require 
different and distinctive regulatory approaches. 
The natural environment needs a clear focus on 
setting standards that must be met, while the built 
environment requires assessments that recognise 
the benefits of urban development and allow 
change.” (at 426)

The Productivity Commission’s Report recommends a range 
of changes to reform New Zealand’s planning system. Such 
recommendations are outlined in chapter 15 and include: 
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• separate principles for the natural and built environments 
contained in a single resource management and 
planning statute, and a clear outline of how to 
manage the interrelation between the natural and built 
environments and their different principles;

• clearer language in the new Act;

• better use by central government of National Policy 
Statements and National Environmental Standards to 
clearly signal direction and expectations, with the aim 
to overcome supply failure and reduce uncertainty and 
therefore leave fewer difficult issues for the courts to 
resolve;

• more responsive infrastructure provision through 
enabling more high-growth councils to be more 
responsive in providing infrastructure;

• better quality planning through spatial planning and 
reviews by independent hearings panels;

• effective representation through council use of correct 
engagement tools;

• wider recognition and protection of Māori interests; and

• stronger and different capabilities and culture within 
councils and central government, including a stronger 
focus on rigorous analysis of policy options and planning 
proposals through increased technical capabilities of 
councils in environmental science, economic analysis, 
policy analysis and evaluation, and understanding of the 
worldviews of mana whenua.

The Productivity Commission’s Report states that these 
changes will result in easier development and lessening 
housing costs; cities being enabled to develop and 
function to their full potential; quality infrastructure; 
better protection of the natural environment; efficient and 
effective plan making; effective regulatory stewardship; 
and greater societal benefits from promoting Treaty of 
Waitangi principles in planning.

Such considerations of both the need for protection of 
natural environments, and the need for development 
and infrastructure within built environments, represents a 
responsible approach which will hopefully act to reduce 
reactive dissent against the environmental measures 
contained in the Productivity Commission’s Report.

A PATH TO MORE ROBUST SUSTAINABILITY? 

The recognition of legal personhood for the Whanganui 
River and Te Urewera is a non-anthropocentric conception 
– one which is particularly in line with Māori beliefs. 
The geneses of these two bodies in Treaty of Waitangi 
settlements is a translation of non-anthropocentric cultural 
attitudes into legislation. This is a remarkable step for a 
country to take, and speaks volumes to our willingness to 
embrace different understandings and viewpoints, and 
to honour the role that Māori play in the history of New 
Zealand and in its future. 

While there may be scope to recognise legal personhood 
outside the Treaty of Waitangi framework, there might also 
be scope for recognition of wider rights of nature. As New 
Zealand does not have a single constitution there would 
nevertheless be workarounds available for recognition of 
rights of nature in our laws and enforcement of such. 

It is likely that whatever methods are explored to ensure 
more robust protection in line with non-anthropocentric 
values will attract controversy – cries that it goes too far 
and at the same time shouts that it does not go far enough.

The Productivity Commission’s recommended changes 
may be the middle step which is needed at this hour – 
clearly guided by the value of natural elements, but not 
proposing an entirely novel approach in New Zealand 
which would be unpalatable to many. 

Would the Productivity Commission’s vision allow us 
to speak for the trees? Currently the Commission’s 
recommendations are just ideas on a page, and it will 
take time, energy and dedication to turn these ideas into 
legislation. We believe that the concepts contained in the 
Productivity Commission’s Report are a positive step, and 
while they might not be so radical as to give voices to the 
trees themselves, such a step would allow us to speak for 
the trees, in a measured way.
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Keep Calm and Build 
Better Cities – The 
UDA Proposal

“All cities are mad: but the madness is 
gallant. All cities are beautiful, but the beauty 
is grim.”  – Christopher Morley

From the London Docklands to Singapore’s Marina Bay 
Sands, urban development authorities (UDA or UDAs) have 
been responsible for the delivery of many of the world’s 
most impressive municipal projects. The redevelopment 
of abandoned industrial estates; re-imagination of under-
utilised coastal and foreshore areas; creation of Olympic-
scale urban villages; and the regeneration of unexceptional 
city centres have all been facilitated by entities endowed 
with a suite of enabling powers working to achieve 
ambitious goals. 

In February this year, the Ministry of Business, Innovation 
and Employment (MBIE) released a proposal for legislation 
seeking to establish similar entities in the New Zealand 
context (MBIE Urban Development Authorities: Discussion 
Document (February 2017)) (UDA Proposal). The UDA 
Proposal is effectively a pick-and-mix of significant 
development powers which can be awarded in various 
bespoke combinations to new publicly controlled UDAs, 
potentially alongside private partners. The objective is to 
streamline and speed up important large-scale projects 
identified by the Government working together with local 
authorities. 

The UDA Proposal is not without controversy. Detractors 
scratch their heads and wonder what is wrong with the 
development framework we already have – the Resource 
Management Act 1991 (RMA) consenting process, 
with rights of appeal to the Environment Court, and 
numerous other mechanisms that sit alongside, including: 
designations, call-ins to Boards of Inquiry, public and 
private plan changes, the Public Works Act 1981 and 
various special legislation.

Yet, for anyone who has witnessed a significant urban 
project fail, or stumble at countless hurdles, the UDA 
Proposal presents an exciting opportunity. There is a focus 
on outcomes, not simply process. An acknowledgement 

Authors:
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that, to achieve great things for our cities, we might just 
need to be a bit bloody minded about it. 

What, then, will we make of the chance?

THE PROPOSAL

The UDA Proposal is one of a number of measures the 
Government has proposed in recent years to address 
housing supply and affordability, encourage economic 
growth, and elevate issues associated with urban 
development within an RMA framework that largely ignores 
the success of our cities in favour of the preservation of 
natural resources. 

While Auckland’s “housing crisis” may be an impetus for 
these measures, the UDA Proposal has much wider scope – 
namely, the revitalisation of urban areas across the country 
through partnership between the private and public 
sectors. In brief, the UDA model offers an opportunity to 
engage the core competencies of the private and public 
sectors, combining the efficiency of market discipline 
with the benefit of public direction, assets and regulatory 
control. 

Broadly, it is proposed that central government will work 
together with local authorities to identify potential areas for 
urban development, which will be led by an UDA. UDAs 
may then act as the developer to deliver the project or, 
alternatively, may delegate those functions to a lead 
development entity. An Order in Council would identify 
each project and its strategic objectives (which become 
the primary consideration for decision making) in addition 
to establishing the UDA and allocating its development 
powers, which are to be selected from a “tool kit” of 
available powers, including: land acquisition, planning 
powers, powers relating to infrastructure, and access to 
financing tools. The UDA would then engage with the 
community to draft a development plan to govern the 
project’s implementation. 

Public consultation on the UDA Proposal closed in May this 
year and, subject to September’s election, we anticipate 
a Bill early next year. With the Bill yet to be drafted, and 
several reviews of the discussion document already in 
circulation, this article does not purport to closely examine 
the detail of the UDA Proposal. Rather, the intent of this 
piece is to consider the opportunities the UDA Proposal 
presents, drawing inspiration from recent examples and 

successful alternative proposals both locally and further 
afield. 

THE OPPORTUNITY

The advantages for a nation when its cities are successful 
are myriad. Thriving cities invite international investment, 
attract and retain highly skilled workers, support industry, 
draw tourism, encourage arts and culture, and create 
opportunities for education, research and innovation. The 
result is a stimulated economy. Less often acknowledged 
are the environmental benefits – compact cities reduce 
pressure on ecological systems overall, create efficiencies, 
and enable a more sustainable consumption of resources 
than can occur in a widely distributed pattern of settlement. 

Within the existing RMA framework, however, it has been 
difficult to acknowledge these benefits and to address 
the pressure that population growth is placing on our 
cities. While recent Productivity Commission reports and 
other government initiatives (including Special Housing 
legislation, amendments to the RMA and the National 
Policy Statement on Urban Development Capacity) have 
served to highlight the challenges, questioning the ability 
of the RMA to successfully deliver large-scale urban projects 
is not unique to the present Government. The possibility of 
UDAs has been raised on numerous occasions over the past 
decade. Reports in 2006, 2008 and 2009 (commissioned 
by the Labour-led Government) all broadly identified 
the prospect of such entities designed to co-ordinate 
large-scale, integrated development – both to respond 
to challenges associated with New Zealand’s growing 
(and increasingly urbanised) population and to maximise 
opportunities for economic growth as our cities begin to 
compete on the world stage. As part of its current election 
campaign, Labour is also proposing the establishment of 
what is essentially a housing-specific UDA, known as the 
“Affordable Housing Authority”. 

The difficulty with the existing framework is the sheer 
breadth of issues that the RMA and its subsidiary documents 
seek to address. Historic heritage, te hononga a te iwi 
Māori me to taiao, the natural environment, infrastructure, 
effects associated with built form and development – the 
RMA and the various plans developed in accordance with 
its purpose and principles attempt to serve many masters. 

Recent plan development processes in Christchurch 
and Auckland demonstrate this challenge all too well. 
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Considering Auckland’s recently operative Unitary Plan, 
the result of a condensed process involving input from 
thousands of individuals and interest groups, one must 
acknowledge that the final product was a significant 
achievement in itself. However, it cannot help but be 
general in its application – the ability to achieve strategic 
site specific goals throughout the process was very limited 
(particularly given that very little time was allocated 
to consider submissions relating to individual sites or 
precincts). Rather than replacing or eroding the existing 
RMA framework, or carefully developed plans such as the 
Unitary Plan, the UDA Proposal offers an opportunity to 
introduce a supplementary planning regime which can be 
deployed when the need to elevate strategic objectives in 
the urban context can be justified. 

While the UDA Proposal would shift the balance of 
assessment towards the strategic objectives of the 
particular project (with those objectives prioritised over 
RMA, pt 2 and s 104 matters), it does not necessarily 
follow that environmental or community outcomes would 
be compromised as a result. Instead, the often prohibitive 
complexity generated by the prioritisation of RMA matters 
over other important objectives in the delivery of urban 
regeneration projects is precisely the mischief that this 
proposal is seeking to address. Provided (among other 
matters) opportunities are afforded for appropriate public 
participation (a matter we discuss further below), there are, 
in our opinion, instances where it may well be appropriate 
for local and central government to determine that a 
particular strategic outcome needs to trump other concerns 
– whether that be the regeneration of an earthquake-
affected city, a housing shortage affecting thousands, the 
slow decline of an urban centre, or the need to support a 
significant transport project with co-located intensification. 

International experience has shown there are a number of 
key “ingredients” required for a project to be successfully 
undertaken by an UDA and, as such, these should inform 
(and ultimately limit) the instances where the use of the UDA 
model is appropriate. Identified by a Brookings Institution 
report as a global model for achieving urban renewal, the 
Copenhagen City and Port Development Corporation is 
currently leading the large-scale regeneration of a section 
of Copenhagen’s waterfront called Nordhavnen. The 
Corporation is jointly owned by the city of Copenhagen 
and the Danish National Government. In addition to 
Nordhavnen, the Corporation has successfully led the 

transformation of a number of formerly dilapidated urban 
areas throughout Copenhagen, contributing to well over 
half of the regeneration projects in the city. The model it 
has adopted generally operates as follows:

• national and local government transfer available assets 
(usually land) to the Corporation; 

• local government rezones the land for the appropriate 
use (i.e. residential or commercial);

• the land increases in value;

• the Corporation leverages low cost financing (enabled 
by the City’s strong credit rating) against the increased 
value of the land;

• financing is used to install infrastructure (or in some 
instances transit) to enable development of the land;

• development of the land is facilitated through various 
mechanisms, including land sales, lease agreements 
with developers and, in some cases, development of 
the land by the Corporation itself; and

• development generates revenue to service debt.

Very similar models have been adopted by UDAs in 
Australia (for example, Development Victoria with the 
Melbourne Docklands, or UrbanGrowth NSW with the 
Bays Precinct in Sydney). While the structure of, and 
powers available to, these entities differ in some instances 
from the UDA Proposal, the common ingredients of 
acquiring land, regulatory control, and powers in respect 
of the location and construction of infrastructure are, in our 
opinion, essential to not only conceptualising appropriate 
development projects but also incentivising the private 
sector to participate. Importantly, these tools will address 
the vexed issue of fragmented landownership, provide 
further certainty for the development community and allow 
for the necessary investment in infrastructure required to 
support large-scale projects. There may well be limited 
instances where the strategic objective will justify the 
means, but – where the right opportunity exists – there will 
be a single mechanism in place to encourage collaboration, 
investment and delivery. 

THERE WILL BE CHALLENGES

“What is a city but the people?”

– Coriolanus, Act III, Scene I, William Shakespeare
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When the Minister’s decision is final and no correspondence 
is to be entered in to, how do we ensure that the outcomes 
enabled by UDAs are really what we want for our cities and 
urban areas?

Similar to early criticism of the transitional provisions 
establishing the process for the promulgation of Auckland’s 
Unitary Plan, much of the debate in respect of the UDA 
Proposal thus far has centred on whether there will be 
sufficient opportunity for public participation in the absence 
of traditional appeal rights to the Environment Court. 

District plan processes can take years to resolve and other 
bespoke processes, such as Boards of Inquiry now move 
at a speed and level of complexity simply out of reach 
of most members of the public. So, the question for any 
new proposal is whether there might be a better way for 
individual lay submitters to effectively give voice to their 
ideas and concerns. One possible solution – proposed 
by the UDA Proposal – is to require the proponent of the 
development plan for each qualifying project to undertake 
extensive community engagement before and during its 
preparation to ensure that, as far as possible in light of the 
project’s strategic objectives, the plan reflects the issues of 
most importance to the community. 

The UDA Proposal provides opportunities for consultation 
at several stages of the process:

• Local authorities must agree with central government 
that a qualifying project should proceed in their district. 
The investigation of a potential project can be initiated 
by the private sector or even by a community group, for 
example in the case of a local project with widespread 
support.

• During the initial assessment of a potential project, early 
engagement will occur with landowners, iwi and other 
stakeholders. 

• If the initial assessment makes a case for a proposed 
development project, pre-establishment consultation 
will occur, to seek the public’s feedback on, amongst 
other things, the strategic objectives of the project and 
any specific public good outcomes. 

• Once a project is established, the UDA must develop 
and publish a draft development plan, and can amend 
the draft development plan in response to public 
submissions. 

• Affected persons can object by way of written submission 
to the final recommended development plan. 

In short, rather than seeking to reduce public participation, 
the UDA Proposal presents an opportunity to explore 
more innovative methods of involving the public. And 
for a generation more inclined to post a Snapchat story 
than draft submissions, effective initial engagement is, 
to our minds at least, far more important than preserving 
traditional pathways of appeal to the Environment Court.

A similar engagement revolution is currently underway 
in the post-earthquake context of Christchurch, where 
traditional public participation and appeal rights in 
respect of the key planning tools have been substantially 
removed. “Share an Idea” was a conversation between 
Crown, Council and the Christchurch community to gather 
ideas on how it wanted the central city to be redeveloped 
following the February 2011 earthquake. Over the course 
of two days and through various channels, 106,000 
ideas were put forward from the community which went 
on to inform the drafting of the Christchurch Central 
Recovery Plan. More recently, Regenerate Christchurch 
has begun extensive community consultation as part of 
the development of a draft Regeneration Plan for the 
Ōtākaro Avon River Corridor (formerly, the residential red 
zone). In addition to establishing technical and community 
advisory groups, Regenerate Christchurch has actively 
pursued opportunities to engage with different sectors 
of the community – from school-aged children to groups 
from a variety of different ethnic and religious backgrounds 
– to seek input on outcomes for the Ōtākaro Avon River 
Corridor. 

While Regenerate Christchurch’s engagement strategy is 
still bearing fruit, “Share an Idea” has been commended 
and feedback on the planning document itself has been 
largely positive. While this model has pros and cons, the 
Christchurch experience demonstrates that there is value 
in comprehensive community engagement at the outset, 
followed by the translation of ideas into objectives by 
those with the expertise to hold the pen. 

Beyond effective public participation, there are concerns 
that a development project’s strategic objectives will be 
elevated above district plan requirements, pt 2 principles 
and the assessment of effects under s 104 of the RMA. 

Decision making in the RMA context means balancing 
a variety of considerations with a view to achieving the 
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sustainable management of natural and physical resources. 
At the heart of that exercise, “effects” – in all their various 
forms – are king. However, our understanding of what 
constitutes a true adverse effect has not kept pace with the 
intensification of our urban centres – we court recognition 
of our cities on the international stage, yet shy away from 
consenting significant buildings, citing the potential for 
dominance, shading and adverse visual impact. Here, the 
UDA Proposal has true potential. While the s 104 effects 
assessment will still be relevant to decision making, there 
is scope to reimagine the weight that should be given to 
that assessment in light of particular strategic objectives. 
In other words, an acknowledgement that those who live 
in our urban centres must accept both the benefit and the 
burden of doing so. 

The UDA Proposal is the boldest initiative yet by the 
Government to facilitate and provide for urban growth 
and there will be other challenges as the detail of the 
Bill is developed – the integration of infrastructure with 
existing networks, resourcing and front-end funding, and 
the responsibility for debt generated by projects amongst 
them. However, when considering the scale of projects that 
could be delivered and the potential for real collaboration 
between the public and private sectors, UDAs could 
change the game. Perhaps, then, the biggest challenge 
ahead is to consider what could be, not simply what has 
always been; to engage with the detail to ensure that the 
resulting legislation has the benefit of our best thinking, 
not just our fear of the future. 

Auckland 
Conversations
Join us at the next event, watch the 
live stream or catch up on demand

Find out more at 
conversations.aucklandcouncil.govt.nz
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RECENT CASES
Bronwyn Carruthers, Partner, and Aidan 
Cameron, Solicitor, Russell McVeagh

HAWKE’S BAY REGIONAL INVESTMENT 
COMPANY LTD V ROYAL FOREST AND BIRD 
PROTECTION SOCIETY OF NEW ZEALAND INC 
[2017] NZSC 106

Introduction

In a further setback to the Ruataniwha Dam project, the 
Supreme Court has upheld a Court of Appeal ruling 
that a decision to revoke the special protected status of 
conservation land required for the project was unlawful. 
The appeal by Hawke’s Bay Regional Investment Co Ltd 
and the Minister of Conservation challenged the Court 
of Appeal’s approach to s 18(7) of the Conservation Act 
1987. The decision may have significant implications for 
the disposal of conservation land going forward.

Decision

The Ruataniwha Dam project involves the damming of the 
Makaroro River, thereby flooding approximately 22ha of 
protected forest park land, to create a storage lake capable 
of irrigating farmland in the nearby Ruataniwha catchment. 
In order to facilitate the project, the Director-General 
of Conservation proposed to revoke the conservation 
park status of the 22ha and exchange that land for 
approximately 146 ha of private land, which would then be 
granted protected status.

In a split 3–2 decision, the Supreme Court held that s 
18(7) does not give the Minister a general power to do 
whatever he or she reasonably considers will promote 
the conservation of New Zealand’s natural and historic 
resources. Any revocation must be assessed by reference to 
the intrinsic values of the particular resources affected, not 
merely a “good and proper basis, founded in conservation 
purposes, broadly conceived, for revoking the special 
protected status of conservation land”. Affirming the 
Court of Appeal’s decision, the majority concluded that 
the special protected status of conservation land may only 
be revoked if the resources on that land no longer justify 
protection. If the conservation qualities of the resources 

are such as to warrant protection against disposal, the 
land’s special protected status cannot be revoked.

In light of the above, the majority held that the decision 
to revoke the special protected status of the 22 ha was 
unlawful, as it was justified solely on the basis of the 
comparative advantage of the proposed exchange. The 
Court emphasised that the revocation and exchange 
decisions are separate processes, and the conflation of 
these two steps by the Director-General breached the Act’s 
prohibition on the exchange of specially protected land. 
Contrary to the prescribed legislative scheme, there was 
no assessment of whether the intrinsic qualities of the land 
warranted its special protection, despite scientific reports 
showing it had significant conservation values. The Court 
considered that the decision was entirely driven by the 
net benefit to conservation ends to be obtained from the 
proposed exchange, and was therefore unlawful.

Comment

The Department of Conservation has used land swap 
agreements, like that proposed for Ruataniwha, across 
the country to remove barriers to development – and 
the Supreme Court’s decision will require a major rethink 
of that policy. In the wake of this decision, the Minister 
for Conservation, Maggie Barry, has indicated that the 
Government will now look to make legislative changes to 
allow for revocation of protected status and subsequent 
exchange of conservation land, where the outcome 
“would be a win for conservation.” This has generated 
significant controversy, with esteemed legal critics, such 
as Sir Geoffrey Palmer, raising constitutional concerns with 
any efforts to invalidate (or negate) the effect of the Court’s 
decision going forward. For now, the decision enshrines 
the sacrosanct nature of conservation land under the 
Conservation Act 1987, and the implications of that status 
for landowners. The decision may also have significant 
implications for iwi, who often acquire conservation 
estates as cultural redress for past Treaty of Waitangi 
settlement breaches. The restrictions on use imposed by 
the Conservation Act, and the inability to remove that 
status once granted, may have significant impacts on the 
value that can be derived from any transfer of such land 
through the Treaty of Waitangi settlement process (without 
legislative amendment).



RESOURCE 
MANAGEMENT  
JOURNAL 37w

w
w

.r
m

la
.o

rg
.n

z

CLEARSPAN PROPERTY ASSETS LTD V SPARK 
NEW ZEALAND TRADING LTD [2017] NZHC 277

Introduction

Spark, Vodafone and Kordia (the Telcos) operate 
transmission towers around New Zealand, generally on 
leased sites. Recently, Clearspan Property Assets Ltd 
(Clearspan) has acquired interests in the underlying title 
from landowners, becoming responsible for, and collecting 
all rental from, the land leased by the Telcos. This gave 
Clearspan a stronger negotiating position with the Telcos 
than each individual landowner.

Clearspan’s arrangements with landowners involved a 
sale and purchase agreement, with a covenant plan and 
encumbrances, and the subsequent transfer of a share 
as tenants in common (with an allotment identified 
and created on a survey plan), conferring on Clearspan 
exclusive use of the land under the towers. 

The Telcos sought a declaration that Clearspan’s 
arrangements were a subdivision under the Resource 
Management Act 1991 (RMA). The Environment Court 
agreed, finding that Clearspan’s arrangements had the 
look, feel and permanence of a subdivision, and had been 
clearly designed as an attempt to avoid the impact of s 218 
of the RMA (see Bronwyn Carruthers and Michael Doesburg 
“Re Spark New Zealand Trading Ltd [2016] NZEnvC 115” 
(August 2016) Resource Management Journal 38 <http://
www.rmla.org.nz/wp-content/uploads/2016/09/RMJ_
August_2016.pdf>). Clearspan appealed this decision to 
the High Court. 

Decision

The key issue was whether “subdivision” in s 218 should 
be interpreted broadly, incorporating arrangements with 
the same substance and effect as those expressly listed, 
or confined to the text of the words it used and the legal 
concepts to which it explicitly referred. 

The Court acknowledged there was a fundamental 
conceptual difference in law (and numerous practical 
differences) between an estate in land and an interest in 
land or set of personal contractual arrangements. However, 
the Court considered that the arrangement was an artificial 
contrivance, designed to avoid the requirements of an 
RMA “subdivision”. 

The Court considered that in deliberately choosing to limit 
its definition of “subdivision” in s 218 to an exhaustive list of 
specified and relatively certain legal means of subdivision, 
Parliament did not intend to capture other arrangements 
of similar substance and effect which did not fall within 
those specified meanings. Parliament may equally have 
chosen to make the definition non-exhaustive – it did not. 

As such, the Court considered Clearspan’s property 
arrangements did not come within the ambit of s 218 as 
they did not alter the use of land, nor were they of a kind 
which would result in intensification by way of a residential 
subdivision. The Court was of the view that the Telcos 
could not rely on the RMA as a means of countering the 
commercial challenge posed by Clearspan’s aggregation 
of responsibility for the land under cell towers.

Comment

The RMA regulation of subdivision is limited to the specific 
legal mechanisms contained in s 218. Novel arrangements 
outside s 218 that achieve the same effect are not regulated 
by the RMA. The decision has significant implications 
for parties which often rely on the protections under s 
218 to avoid having more limited property rights (such 
as easements or licenses to operate) usurped by other 
arrangements. Windfarms, pipeline infrastructure (such as 
electricity and gas distributors and telecommunications 
providers), and other utilities often rely on property rights 
that equate to something less than fee simple, and (in the 
ordinary course of events) will negotiate on a landowner-by-
landowner basis for those rights, where their infrastructure 
runs across a number of titles and owners. Arrangements 
such as those entered into by Clearspan, which the Court 
found to be a contrivance, allow those landowners to 
“band together” to better protect their positions and 
obtain more from those commercial arrangements. 
However, it remains to be seen whether the protections 
against unlawful subdivision were intended to be caught 
by such arrangements – and what Parliament may do to 
avoid future issues arising. The issue was not addressed 
in the latest set of reforms to the RMA, and as such it may 
be that Parliament is prepared to leave the situation as it 
stands. However, it is clear from the High Court’s decision 
that nothing short of legislative amendment will bring such 
arrangements within the ambit of s 218.



RESOURCE 
MANAGEMENT  

JOURNAL38
w

w
w

.rm
la.org.nz

AUCKLAND COUNCIL V WENDCO (NZ) LTD 
[2017] NZSC 113

Introduction and background

This case concerned an appeal by Auckland Council 
(Council) against the Court of Appeal’s decision in Wendco 
(NZ) Ltd v Auckland Council [2015] NZCA 617, (2015) 19 
ELRNZ 328. The Court of Appeal had allowed an appeal 
by Wendco (NZ) Limited (Wendy’s) against the High Court’s 
dismissal of its application for judicial review. Wendy’s 
sought judicial review of the Council’s decision not to notify 
a resource consent application by the Wiri Licensing Trust 
to establish a Carl’s Jr hamburger restaurant on a large site 
in Wiri, Auckland. Wendy’s is one of a number of tenants 
on the site.

Under the Manukau Operative District Plan 2002, the 
proposed development required resource consent as 
a restricted discretionary activity, with the matters to 
which it had restricted its discretion including (amongst 
other things) the location and design of access to a site, 
site layout and internal circulation of traffic, and parking 
requirements. 

The Council was required to notify Wendy’s of the 
application if the adverse effects were found to be minor, 
such that it was an affected person. Wendy’s considered 
that the Council’s non-notification decision was unlawful 
and, on the basis that the application should have been 
notified to it, that the resource consent should be quashed. 
Wendy’s argued that reconfiguration of site access and 
egress, and associated changes to the circulation and 
parking arrangements at the site, resulted in adverse 
effects on its business that should have been apparent at 
the time of the notification decision.

In a split 3–2 decision, the Court allowed the Council’s 
appeal. 

Majority decision

The majority’s decision turned on two key questions:

(a)  Did the adverse effects on Wendy’s from the alteration 
to access points and associated circulation and parking 
arrangements (referred to by the Court as “on-site 
effects”) “relate to” matters in respect of which the 
Council has reserved its discretion in considering 
resource consent applications? 

And, if so:

(b)  In making the non-notification decision, did the Council 
ask itself the right question and have sufficient evidence 
to justify the conclusion?

In relation to the first question, the majority disagreed with 
the Court of Appeal’s finding that the Council’s discretion 
was limited to potential effects on the roading network. The 
majority held that the matters of discretion were expressed 
in general terms, such that they necessarily encompassed 
on-site effects, as well as those on the roading network. 

The majority also disagreed with the Court of Appeal’s 
approach with respect to the second question. The Court 
of Appeal found that Council records demonstrated 
that the Council had failed to consider whether the site 
circulation and parking detail might cause an adverse effect 
on Wendy’s business. The majority, however, held that the 
Council had in fact addressed on-site effects in addition 
to effects on the roading network, in a “general” manner, 
rather than on a “stand-alone basis” (i.e. with direct 
reference to the effects on the operation of the Wendy’s 
itself), which was adequate for a non-notification decision. 

In considering the adequacy of consideration given, the 
majority referred to the legal test set out in Westfield (New 
Zealand) Ltd v North Shore City Council [2005] NZSC 
17, [2005] 2 NZLR 597 (Discount Brands). In Discount 
Brands, Elias CJ held that before a consent authority can 
decide not to notify an application, it must be clear that 
notification “would not elicit information or perspective 
which would cause it to view the effects of the activity on 
the environment as more than minor [in the context of 
public notification]”. 

The majority recognised that changes to the Resource 
Management Act 1991 (RMA) since the Court’s decision in 
Discount Brands could well mean that a “less exacting” 
approach to non-notification decisions should now be 
adopted (see, for example, the commentary of the Court 
of Appeal in Coro Mainstreet (Inc) v Thames-Coromandel 
District Council [2013] NZCA 665, [2014] NZRMA 73 (Coro 
Mainstreet)). However, given that the Court of Appeal had 
proceeded on the basis of the higher standard in Discount 
Brands, and that the majority was satisfied that the Discount 
Brands standard had (in any event) in fact been met, the 
ongoing applicability of that part of Discount Brands was, 
in the majority’s words, “best left for another case.”
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In allowing the appeal, the majority set aside the judgment 
of the Court of Appeal and reinstated the judgment of 
Peters J in the High Court.

Minority decision

The minority agreed with the majority as to the applicable 
rules of the Manukau Operative District Plan, and the 
relevance of on-site effects, but disagreed with the 
majority’s finding on the adequacy of consideration given 
to those effects. The minority took a much stricter approach 
to the adequacy of information required for the purposes 
of non-notification, and would have required specific 
(or, as the majority posed, stand-alone) consideration of 
the effects of the proposal from the changes to internal 
circulation generated by the Carl’s Jr. In the minority’s 
view, the Council did not turn its mind to those specific 
details and had inadequate information in that regard. In 
doing so, the minority endorsed Blanchard J’s comments 
in Discount Brands that careful scrutiny (the administrative 
law equivalent of a “hard look”, or greater intensity of 
review) should be applied to non-notification decisions, 
given their implications for public participation in the 
consenting process. 

The minority would, it seems, have reached the same 
outcome in any event, by exercising its discretion to refuse 
relief on the basis that the consented proposal had been 
implemented (and in operation) since December 2014, 
and the prejudice that would have resulted from an order 
quashing the original consent.

Comment 

The ultimate decision largely turned on site-specific 
considerations, and the extent to which the Council 
addressed on-site effects in its original notification decision. 
However, it brought into focus (and, possibly, to an end) 
the question of what constitutes “adequate information” 
for the purposes of deciding whether or not to notify 
an application. The Supreme Court came as close as it 
possibly could (without deciding the point) to endorsing 
the Court of Appeal’s approach in Coro Mainstreet, and 
it is likely that (if faced with the same question again) 
it would find that the 2009 amendments to the RMA 
substantially changed the law in this area. However, the 
further amendments to the notification provisions of the 
RMA in the latest round of reforms have removed councils’ 
general discretion to publicly notify (previously in s95A(1)), 

where notification would have elicited further information 
relevant to the issues for determination on the substantive 
application. As such, Elias CJ’s oft-cited passages from 
Discount Brands may yet have been further marginalised by 
the latest legislative interruption. However, while the tests 
for adequacy of information may now be “less exacting”, 
they will remain relevant to whether a consent authority has 
discharged its duty to decide whether effects are minor or 
more than minor for the purposes of notification.

It is also worth noting, and perhaps odd, that an earlier 
finding of Peters J that “[c]onstruction effects are temporary 
and in the usual course are not considered to be an adverse 
effect for the purposes of s 95E RMA” was not challenged 
by either party before the appellate Courts, given the clear 
inconsistency of that remark with the higher court authority 
in Bayley v Manukau City Council [1999] 1 NZLR 568 (CA).

For over 40 years, TDG has been at 
the front line of transport engineering 
consulting in New Zealand.
Our people work to combine the benefits of 
leading edge technology with an extensive 
knowledge of travel behaviour, built up over 
40 years of experience, to deliver intelligent, 
innovative solutions to our clients. We offer 
detailed investigation, design & application 
of all aspects of traffic engineering as well as 
strategic research, analysis and modelling.

www.tdg.co.nz  |  www.tdgaustralia.com.au
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