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There can be no doubt that New Zealand faces an issue 
of degraded waterways which requires some action. On 
that matter at least, all factions seem in agreement. For this 
reason, many of those working in the environmental sector 
consider this a debate that deserves much more thoughtful 
consideration than the attention-grabbing headlines which 
dominated the election. Water charging is not a new 
concept and, indeed, had been discussed and debated 
for decades within our industry as various disciplines have 
considered how best to sustainably manage the nation’s 
water resource. Outside of the heat of battle, then, what 
might we learn from other jurisdictions regarding this 
vexed issue? 

INTERNATIONAL APPROACHES TO WATER 
CHARGES 

In many issues (think women’s suffrage, marriage equality 
and fisheries management), New Zealand has been a 
pioneer. It is a brave, if sometimes lonely, place to be. 
Fortunately, the field of commercial water charging 
need not be one of those areas. Rather than reinventing 
the wheel, New Zealand has an opportunity to consider 
the water-charging regimes of other countries before 
determining whether or not to establish a similar model 
here. The available examples are many and varied.

As a starting position, it is noted that the majority of OECD 
countries employ some form of charge or tax on water 
use. Their experiences indicate that there can be clear 
improvements to water quality following the imposition 
of a charge for the commercial use of water. However, the 
international experience also highlights the complexity 
of the issues to be grappled with, not the least of which 
is maintaining certainty for those who have already 
invested in resource consents and infrastructure, finding an 
appropriate price point and addressing the thorny issue of 
water ownership. 

One of the early adopters, Baden Württemberg in Germany, 
developed an innovative water-charging regime in 1988 
that has since been replicated in a number of other German 
states. Under this model, water abstraction charges are 
connected to a compensation regime aimed at increasing 
water quality. Money raised from water charges is either 
used to compensate farmers who are unable to carry out 
activities on their land due to legislative restrictions on water 
use or is used as a rebate for land users who have installed 
good practice environmental measures (EPI Water Case 
studies: Water Abstraction Charges and Compensation 
Payments in Baden Württemberg (Germany) (Review 
Report D3.1, 15 November 2011)). 

Within the European Union, the OECD publication 
Agricultural Water Pricing: EU and Mexico (Alberto Garrido 
and Javier Calatrava Agricultural Water Pricing: EU and 
Mexico (OECD, 2010)) provides useful analysis of similar 
water-charging regimes in France and Spain. It details the 
relatively simplistic model adopted in a number of Spanish 

To charge or not to charge for water? This political hot potato galvanised the 2017 New Zealand 
election like no other issue and, while a water royalty is off the table for now, the residual effects 
of the debate linger. Battle lines have been drawn and those on all sides have reacted with 
passionate rhetoric. For some, a water charge is a panacea to degraded rivers, while for others 
the imposition of a water tax will send our agricultural sector to the wall. 
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farming regions where the “value” of water is determined 
and then simply divided by the total irrigated land area 
within the catchment. Each landholder pays their share 
based on the area of irrigated land they farm. In France the 
regime is a little more sophisticated with a national water-
charging framework established by central government 
which sets out how each region should develop a charging 
regime. It is then left to each regional body to determine 
the specific charging rates depending on local pressures 
on the water resource, type of user, capital cost and 
geographical features of the catchment. 

As set out in the United Kingdom publication by the 
Environment Agency, Abstraction Charges Scheme 
2017/18 (2016), a more complex system has been adopted 
there which uses a variable formula to determine an annual 
abstraction charge based not only on the type of activity 
the water is used for, but also where the water comes 
from and the current state of that waterway. The formula 
considers factors including the source of water take 
(surface or ground water); the season the water is taken 
in; the purpose for which the water is used; the adjusted 
source factor (which takes into account whether the 
abstraction is from a tidal area); the standard unit charge 
for each regional charging area (a location charge); and an 
environmental improvement unit charge which reflects the 
cost of water quality improvements considered necessary 
in a region. 

Reflecting some of the same pressures evident in New 
Zealand, British Columbia has also recently introduced its 
Water Sustainability Act 2016, which establishes a water-
charging regime to respond to (among other things) the 
commercial bottling and exportation of water. The regime 
is reasonably simplistic (and might sound somewhat 
familiar) establishing a fixed rate per 1000m³ of water 
extracted based on the type of activity the water will be 
used for. The regime is inclusive of domestic as well as 
commercial water use with higher rates apportioned to 
mining and water bottling and lower rates for domestic 
and conservation uses. 

Relevant to some of the issues we face in New Zealand, 
the Act vests ownership of the water with the Crown, a 
position which many commentators have criticised as 
failing to recognise the Canadian Supreme Court finding 
in Tsilhqot’in Nation v British Columbia [2014] SCC 44, 
[2014] 2 SCR 257 that the Tsilhqot’in held Aboriginal title 
to some 1,750 km² of land including substantial water 

resources. The Court’s finding that aboriginal title included 
the right to decide how the land will be used, including 
the management of its natural resources, is considered by 
many to have been usurped by the introduction of the new 
legislation. 

Similar issues are, of course, still extant in New Zealand. 
The concept that local and central government can make 
decisions relating to freshwater continues to be tested in 
the Waitangi Tribunal with the Supreme Court finding in 
New Zealand Maori Council v Attorney-General [2013] 
NZSC 6, [2013] 3 NZLR 31 that Maori ownership issues 
in respect of water ought not to be ignored and remain 
to be addressed in the future. Any water-charging regime 
introduced in this country will clearly need to deal directly 
with this matter. 

LESSONS LEARNT 

While many countries and regions report positive 
environmental outcomes and increased efficiency in water 
use as a result of these water-charging regimes, it would be 
naïve to think that these benefits come without cost, many 
of which are not equitably shared. A careful consideration 
of the benefits, costs and unintended consequences is 
clearly required before any water-charging scheme is 
introduced. 

In Baden Württemberg, the implementation of a water 
charge is considered to have been instrumental in a 
reduced water abstraction rate, while the accompanying 
subsidy system has encouraged users to implement and 
retain good environmental practices. As a result, studies 
show that water productivity increased by 61.3 per cent 
in the period from 1991 to 2007 with sustained gains in 
water quality measurements (EPI Water Case studies: 
Water Abstraction Charges and Compensation Payments 
in Baden Württemberg (Germany) (Review Report D3.1, 
2011)). Intuitively this makes sense. All economic theories 
highlight that what we pay for, we generally value more 
and use more efficiently. 

This is borne out by the French experience where 90 per 
cent of groundwater resources improved from “poor” to 
a “good quantitative state” following the introduction of 
its water-charging regime. The introduction of a charge 
had a direct and discernible result on the amount of water 
taken from groundwater aquifers, decreasing the level of 
groundwater contamination (and perhaps proving that 
dilution sometimes is the solution to pollution!).

Of course, as ARCADIS point out in their 2012 publication 
The Role of Water Pricing and Water Allocation in 
Agriculture in Delivering Sustainable Water in Europe, 
charging for water only has a positive impact on the 
environment if the water saved through encouraging 
efficiencies is returned to the environment. Examples 
can be seen in Mexico and Spain, where water-charging 
regimes have funded increased government investment 
in irrigation infrastructure, which has led to increased 
water use with resultant decreases in water quality. While 
improvements in productivity have resulted, no positive 
benefit to the environment has ensued. 

In many regimes, this is overcome by investing the 
proceeds from a water charge either wholly or partly 
into environmental projects. In France the principle that 
“water pays for water” has been adopted which means 
that any expenditure on water infrastructure or waterbody 
restoration projects must be offset by revenues collected 
from water users. This principle is applicable in both 
public services (municipal water supply, wastewater and 
stormwater) and private sector uses (industrial use and 
irrigation). Under this method, the French wine region of 
Seine–Normandy contributes approximately €78 million 
per year to environmental research, monitoring and 
restoration funded by its water-charging model. Recent 
restoration projects have included river reconfiguration to 
increase the movement of migratory fish species and the 
establishment of artificial wetlands to increase biodiversity. 

While there is an initial elegance in the proposition that 
revenue gathered through a water-charging regime is 
earmarked to improve the quality of degraded waterways, 
this issue is not without challenges. Issues arise around 
legacy and whether the users paying the water charge are 
responsible for the current degradation of the waterbody. 
Arguably, any decrease of water quality has occurred over a 
number of decades and introducing a water charge places 
the cost of restoring the environment only on current and 
future owners creating issues of inter-generational inequity. 

Such inequities can also arise between industries or regions 
depending on how the regime is formulated. Under 
certain water-pricing models, such as the seasonal or 
location-based models favoured in France and Germany, 
disadvantage or inequity can occur where an industry or 
region obtains a competitive advantage over another 
as a result of the water-pricing regime. When Baden 
Württemberg originally established its regime, surrounding 

regions did not employ water-charging regimes, creating 
a disincentive for a number of water intensive industries 
to establish themselves within the region (EPI Water Case 
studies: Water Abstraction Charges and Compensation 
Payments in Baden Württemberg (Germany) (Review 
Report D3.1, 2011)). 

In this regard, the price at which a water charge is set is 
clearly a critical factor. Studies show that “no pricing policy 
will ever make progress if irrigators’ benefits are severely 
compromised as a result of its full implementation” (OECD 
Transition to a Full-Cost Pricing of Irrigation Water for 
Agriculture in OECD Countries (2002)). Significantly 
increased costs to water users create risks to viability and 
lessen the prospect of users being willing or able to invest 
in improvements such as on-farm water storage facilities 
or riparian planting and fencing. In Spain, an unintended 
consequence was that the high groundwater price resulted 
in an increase in the illegal use of water. 

Conversely, as outlined by the OECD in its 2012 
publication A Framework for Financing Water Resources 
Management, if the price of water is too low then many of 
the benefits of the regime become redundant. One of the 
key issues arising out of the recent water-pricing reform 
in British Columbia was that the price set for water was 
considered to be set too low to effect any meaningful 
change in behaviour. After the rates were set in 2016, there 
was a public outcry that the water-bottling company Nestlé 
could extract one million litres of water for a mere $2.25. 

CONCLUSION

While many countries have experienced clear 
improvements in water quality as a result of introducing 
water-pricing regimes, no system is perfect. Contrary to 
much of the pre-election rhetoric, no scheme would be 
entirely negative or entirely positive. There are costs and 
benefits to individuals, communities and the nation which 
must be carefully assessed and weighed. While the heat 
of an election campaign is unlikely to be the right forum 
for thorough analysis, thoughtful reflection and considered 
decision-making, the issues that New Zealand faces 
in this space are unlikely to go away unless we turn our 
collective minds to the problem. The combined disciplines 
and collective wisdom of the Resource Management Law 
Association perhaps provides one of the best arenas in 
which to start that conversation. 
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Welcome to this November 2017 issue of the Resource 
Management Journal.

Aotearoa New Zealand has a new Government. In October 
2017, the Labour-led government was sworn in, ending the 
three-term National-led government. The new Minister for 
the Environment, Hon David Parker, and the new Minister 
for Conservation, Hon Eugenie Sage, have commenced 
in their new roles. The Environmental Defense Society 
has certainly welcomed what it is calling “a sea-change in 
the priority attached to conservation and the environment 
in the cabinet appointments”, claiming “this is the most 
progressive line-up of Ministers we have ever had” (25 
October 2017 <www.eds.org.nz/our-work/policy/media-
statements/media-statements-2017/media-release-nbsp-
eds-welcomes-strong-line/>).

Aotearoa New Zealand also has a new Parliamentary 
Commissioner for the Environment, Simon Upton. Sworn 
in on 16th October, Upton has delivered a keynote paper 
at the New Zealand Science Conference emphasising New 
Zealand takes “environmental science seriously” (page 2) 
stating:

“I suppose it is not surprising that a biological 
economy needs to know more about the physical 
world, but our investments in understanding this 
country, its surrounding oceans and Antarctica 
are not just about the economy; they are about 
understanding our place in this part of the world 
and I think we should be very proud of what has 
been achieved with so little” (Comments to 
Science New Zealand Conference, 9 November 
2017, page 1 <www.pce.parliament.nz/our-work/
news-insights/address-to-the-2017-science-new-
zealand-conference>).

The Ministry for the Environment and Statistics NZ have 
released a significant report clearly showing that climate 
change is impacting New Zealand. Our atmosphere and 
climate 2017 report, released 19 October, reports on 
changes in global and domestic greenhouse gas emissions 

and how these are affecting our environment here. The 
key findings from the report are available online (<www.
mfe.govt.nz/news-events/report-confirms-increasing-
emissions-impacting-new-zealand>) and include:

• Carbon dioxide levels in the atmosphere have increased 
23 per cent since 1972.

• Global gross greenhouse gas emissions have risen 
51 per cent from 1990 to 2013.

• New Zealand gross greenhouse gas emissions have 
risen 24 per cent from 1990 to 2015.

• While agriculture makes up nearly half of NZ gross 
emissions, road transport has had one of the largest 
increases in emissions, with a 78 per cent increase since 
1990.

• New Zealand has experienced a 1°C temperature 
increase since 1909.

• New Zealand’s glaciers have lost a quarter of their 
volume since 1977.

• Sea levels have risen 14–22cm at four main New Zealand 
ports since 1916.

• The global production of ozone-depleting substances 
has dropped 98 per cent from 1986 to 2015.

The Ministry for the Environment, in partnership with 
Auckland Council, hosted a fascinating conversation 
facilitated by Kim Hill about the findings of this report, 
including the transformative change needed to respond 
to climate change and future-proofing our economy. The 
panel’s discussion can be viewed online here: <https://
www.youtube.com/watch?v=um2fcKteEDk>.

As an indulgent plug, while online at YouTube, check out 
some of the work I have been doing on the legal personality 
of the environment front:

• The Spinoff Leonie Hayden’s “Kaupapa on The Couch” 
six-part web series, which looks at interesting issues and 
events in te ao Māori “Kaupapa on the Couch: rivers are 

EDITORIAL
Professor Jacinta Ruru, RMLA General Editor; University of Otago; Co-Director Ngā Pae o te 
Māramatanga New Zealand’s Māori Centre of Research Excellence

people too!”<www.thespinoff.co.nz/atea/01-11-2017/
kaupapa-on-the-couch-rivers-are-people-too/> 

• TEDx Christchurch “In New Zealand, this river 
and park are legal persons” <www.youtube.com/
watch?v=3zAPwaOYjQU> 

Here in this issue of the RMJ we are pleased to bring 
together an outstanding collection of articles on a range 
of hot topics. Leading the charge is our cover story by 
Hannah Marks and Georgina Thomas on the political hot 
potato issue of whether to charge for water. Next up is 
Clare Sinnott and Bianca Tree’s reflection of the Founder’s 
Debate at the RMLA conference 2017 calling for a first 
principles review of the RMA. In a written piece, one of 
the contributors at the conference, Shamubeel Eaquab, 
considers the housing crisis in this country. Sally Gepp and 

Madeleine Wright identify how marine biodiversity and 
taonga species are being lost in the gap between regional 
coastal plan and Fisheries Act spheres of control. Heidi 
Baillie and Nicola Wheen discuss recent developments 
in managing genetically engineered organisms under 
the RMA in their article. Sarah Down and I provide a brief 
consideration of the Trans-Tasman Resources Limited 
approved application by the Environmental Protection 
Agency.

Enjoy reading this issue. As always, we are keen to hear 
from you if you are interested in contributing an article 
for consideration for publication in the RMLA’s journals: 
Resource Management Journal or Resource Management 
Theory and Practice. 

Ngā mihi o te wā me te Tau Hou.
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During the Founder’s Debate on the future 
of the Resource Management Act 1991 
(RMA) at the 2017 Resource Management 
Law Association Conference in Auckland, 
September 21, there was consensus between 
the panel members that the 26-year-old 
RMA needed a first principles review and a 
number of specific concerns that a review 
should address were identified. 

This article reflects on the concerns raised 
during the debate and considers the extent 
to which the new Labour/New Zealand 
First Government have those matters on its 
agenda.

THE PANEL MEMBERS CALLED FOR A FIRST 
PRINCIPLES REVIEW OF THE RMA AND RAISED A 
NUMBER OF SPECIFIC CONCERNS

The members of the panel that called for a first principles 
review of the RMA, were retired judges, Hon Randerson 
J and Hon Peter Salmon QC; Hearing Commissioner 
Rebecca Macky (by video); Rob Fisher, Legal Counsel 
and Company Secretary at Watercare; Derek Nolan QC, 
Barrister; Dr Phil Mitchell, Director at Mitchell Daysh; and 
Adrienne Young-Cooper, Chair of Housing New Zealand.

The panel members did not support scrapping the RMA 
entirely, nor did they support legislation governing the 
development of urban areas being carved out into entirely 
separate legislation (although they felt there was potential 
in having a separate “urban” section within a reviewed 
RMA).

Particular issues the panel saw with the RMA in its current 
form included:

• A lack of direction, control and consistency around 

Will the new government 
address the concerns raised 
at the 2017 RMLA conference 
Founder’s Debate?

Author:
Clare Sinnott, 
Special Counsel and 
Bianca Tree, Partner, 
MinterEllisonRuddWatts
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issues which require prioritisation between competing 
interests – such as long term strategic planning, urban 
design and urban limits, provision of affordable housing, 
infrastructure planning and water management.

• Undue complexity due to a range of alternative and/
or ad hoc processes – including special housing areas 
legislation, independent hearing panel processes for 
developing the Auckland and Christchurch plans, the 
Board of Inquiry process for “nationally significant” 
projects, and a different regime for the Exclusive 
Economic Zone.

• Erosion of rights of public participation in relation to 
planning processes – the panel were more accepting of 
reduced public (as opposed to directly-affected party) 
participation in decisions on the majority of resource 
consent applications.

Ironically, given that the RMA was put in place to replace 
a plethora of previous environmental legislation, the panel 
also felt that there was an issue due to lack of co-ordination 
between the RMA and the planning processes under newer 
legislation (such as the Land Transport Management Act 
2003 and the Local Government Act 2002).

Other issues that the panel saw as undermining the 
effectiveness of the RMA included inadequate mechanisms 
for funding required for infrastructure projects.

The panel were unanimous that any review of the RMA 
needs to be undertaken by experts who are independent 
of political or sectoral interests.

THERE IS A REASONABLE DEGREE OF 
ALIGNMENT IN THE POLICIES OF THE NEW 
GOVERNMENT BUT THERE ARE SOME GAPS 
AND SOME AREAS WHICH ARE CURRENTLY LOW 
ON DETAIL

Since the Founder’s Debate, a new Labour/New Zealand 
First Coalition Government has been formed (backed by 
support on confidence and supply from the Green Party). 

It appears that the impact of the coalition and confidence 
and supply agreements is that the Labour Party’s election 
policies remain intact except to the extent that they are 
modified or replaced by the agreements.

How do those policies line-up with the concerns expressed 
at the Founder’s Debate? 

The short answer is that there is a reasonable degree 
of alignment around the need for a review of the RMA. 
However, the new government’s policies may not go far 
enough to address the panel’s call for a “first principles” 
review to achieve greater use of strategic planning and 
reduced complexity and “adhockery”.

The new government is proposing to convene a panel of 
resource management, process and public participation 
experts to evaluate the collective outcome of amendments 
to the RMA since it was passed in 1991, and to advise on 
how to ensure the Act remains fit for purpose.

There are also other areas, such as the Labour Party’s 
high-level policy to investigate opportunities for better 
integrating processes between the RMA and other 
legislation, where little is yet known of the detail of what 
will be proposed. 

The following sections of this article identify other policies 
of the new government that correspond with each of the 
issues the panel saw with the RMA in its current form 
identified above:

• a lack of direction, control and consistency around 
issues which require prioritisation between competing 
interests;

• undue complexity and ad hoc planning processes:

• erosion of rights of public participation:

• lack of co-ordination between the RMA and other 
legislation:

• inadequate mechanisms for funding infrastructure.

Prioritisation between competing interests

The new government’s policies indicate that National 
Policy Statements (NPS) and National Environmental 
Standards (NES) will be used to provide clearer central 
government guidance on issues requiring prioritisation 
between competing interests:

• strengthening or replacing existing or proposed NPS 
and NES where they are inadequate;

• completing the proposed NPS on indigenous 
biodiversity on private land; and

• introducing NPS relating to estuaries, affordable 
housing, protecting highly productive elite and 
versatile soils from subdivision and onshore oil and gas 

Continued

exploration.

All three parties (Labour, New Zealand First and the 
Greens) campaigned on policies of improving water quality 
and achieving healthy rivers, lakes and aquifers. Therefore, 
during the next term of government we can expect 
prioritisation of water quality over water use including:

• stronger regulatory instruments in relation to water 
quality (including higher water quality standards for 
urban and rural areas using measurements which take 
into account seasonal differences):

• funding for freshwater enhancement:

• winding down government support for irrigation (while 
honouring the commitments to new irrigation projects 
which the previous government has already made).

There were also some specific Labour Party election policies 
relating to prioritisation between competing interests, 
including policies to:

• work with other political parties to implement a 
comprehensive risk assessment framework to assess the 
risks in priority areas across the economy, environment 
and society, in order to design policies with cross-party 
support to avert, mitigate against or adapt to those risks:

• remove the Auckland urban growth boundary and free 
up density controls to “give Auckland more options to 
grow”: 

• reprioritise National Land Transport Fund spending to 
increase the investment in rail infrastructure in cities and 
regions, and support cycling and walking.

Complexity and ad hoc planning processes

There are indications in the Labour Party’s election policies 
that the new government will not necessarily be adverse 
to the use of streamlined/ad hoc planning processes in 
particular cases. 

For example, the Labour Party campaigned on specific 
policies to:

• make the process of building a replacement for the 
Manawatu Gorge Road “as quick as possible”; and

• give the proposed Affordable Housing Authority access 
to a “fast-tracked planning process”.

Rights of public participation

The Labour Party had a specific election policy to promote 
meaningful participation in resource management decision-
making, including by:

• ensuring that non-governmental organisations and 
community groups get fair access to the Environmental 
Legal Assistance Fund:

• ensuring that local government engages effectively with 
iwi in planning, policy-making and decision-making:

• working with the Environment Court to encourage 
shorter hearings and limit expensive and complex 
expert evidence.

However, it is not yet clear what the new government would 
do in practice to achieve those outcomes, particularly 
given the New Zealand First Party policies of not imposing 
any additional obligations on local government without 
considering the funding implications of those obligations. 
(The Labour Party did campaign on a specific policy of 
providing support to environmental groups that assist in 
building capacity and knowledge in communities on how 
to participate in RMA and other processes.)

It appears that what the new government will not do is 
implement the New Zealand First election policies of 
removing specific participation rights for iwi. 

Co-ordination with other legislation

The Labour Party campaigned on a high-level policy to 
investigate opportunities for better integrating processes 
between the RMA and other legislation.

However, other than a specific reference to achieving 
greater consistency between the purposes and principles 
of the Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 and the RMA, there is 
currently little detail as to what implementing that high-
level policy would mean in practice.

Mechanisms for funding infrastructure development

Under the new government’s policies, both a regional fuel 
tax and infrastructure bonds would be made available to 
fund priority infrastructure projects in Auckland (with the 
tool of infrastructure bonds potentially also being available 
to other regions). 

www.rmla.org.nz
www.rmla.org.nz
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Hon Phil Twyford, the new Minister for Housing and 

Urban Development and Transport, has specifically ruled 

out the use of regional fuel taxes to fund infrastructure 

improvements in other parts of the country.

The previous Labour Government passed legislation to 

enable regional fuel taxes to be imposed, however, no 

regional fuel taxes were ever implemented in practice. One 

of the key issues at that time was a concern that affected 

road users would simply drive to other regions to buy fuel. 

This is a concern that would need to be addressed in order 

for the current coalition government’s regional fuel tax 

policy to be successful.

TIME WILL TELL

At the time of writing it is still very early days for the new 

government and, therefore, it is understandable that there 

is currently a low level of detail in relation to how the issues 

raised during the Founder’s Debate may be addressed.

The 2018 Resource Management Law Association 

conference will be held in Wellington with the theme 

“Reform or Transform”. It will provide a platform for further 

debate of any reforms, potentially, with the benefit of a 

review from an independent government-appointed panel.

Breaking down New Zealand’s housing crisis 
into bite-size problems and viable, if not easy, 
solutions, Shamubeel Eaqub, economist at 
Sense.Partners, argues that New Zealand is 
long overdue for a dramatic shift in mind-set.

Unaffordable housing is not a unique problem 
internationally, nor is it new. The problems have been 
brewing for decades and many of the solutions have been 
proposed for an equally long time and widely discussed. 

Despite this acknowledgement of the issues, the 
solutions have either not been implemented or not been 
implemented well. The United Kingdom, Australia and 
Canada, the countries we look to for policy direction, have 
all had successive property booms that have led to severely 
unaffordable housing. The frustrations in New Zealand are 
mirrored in other places. 

New Zealand and many of the other countries facing 
severely unaffordable housing have also experienced the 
challenges of slow housing supply in the past, notably in 
the post-war period. Back then, the government response 
was highly interventionist. 

The state, either directly or through local authorities, built 
lots and lots of houses. It also created housing assistance 
programmes to get more people into ownership. We 
stopped doing that since the 1980s. In the last four 

decades, we have built at a much slower rate than the 
previous three decades. If we had maintained the pace of 
building, we would have built 480,000 more houses – there 
would be no housing shortage. 

Such an interventionist approach is no longer consistent 
with the dominant political thinking on the workings of an 
economy, which is based on incentives, competitive forces 
and a well-functioning market. This belief runs deep, and 
the ideology has become theology. The response to a 
housing crisis is to insist that we must just get the incentives 
right and the market will respond. However, even if this is 
the case, it will take a long time for this approach to work 
– as we have seen from the last two and a half decades of 
slow house building. 

We also know from history that a direct intervention, by 
building a large supply of new housing on poorly used 

Affordable housing 
– Tough problems, 
tougher solutions

Author:
Shamubeel Eaquab, 
Economist,  
Sense.Partners
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land or by increasing social housing, would meet many 
needs. However it would not be a lasting solution as we 
still need the broader market to be responsive, otherwise 
the problems we have now will simply repeat in the future. 

In New Zealand, as elsewhere, the ultimate difficulty in 
tackling the housing market lies in finding the political 
consensus and the persistence needed to push through 
changes that will adversely affect current property owners 
(who vote and act as a vocal lobby group), in favour of 
a more equitable situation for future generations (who do 
not yet vote and have little representation). 

If we are to solve New Zealand’s housing crisis, the public 
must be united in their understanding of the issues, the 
outcomes we are working towards and the policies that will 
be needed to bring about this solution. 

Without a shared vision and common purpose, fractured 
politics will lead us down the path of pitting one generation 
against another. We have to have a mature conversation 
about what values we favour, what we will do and how 
we will stick to the work-plan, because the solutions will 
take a generation to implement. The solutions will also be 
complex, because they have to simultaneously increase 
housing affordability over time (because home ownership 
is important to New Zealanders), while improving rental 
conditions for those who choose to or are forced to rent 
long-term. 

To expect an easy and quick solution is delusional. Equally, 
however, to despair of the task, to argue that it is too hard 
and that we can do nothing, is a road to ruin. 

To expect our political leaders to do the right thing is of 
course ambitious. Since the 1990s, successive governments 
of various political leanings have presided over a long 
erosion of housing affordability. Courageous leadership on 
housing is clearly needed, but absent. Politicians at once 
want to increase prices for home-owners and reduce prices 
for renters who want to own. Politicians are also home-
owners, like their voter base (parliamentarians on average 
own two homes each). 

Young people, of whom many are not yet voting or are 
disengaged (just over half of the non-voters (eligible to 
vote) in the previous election were aged under 40), do 
not have a strong voice in political discourse and are 
disadvantaged by New Zealand’s housing policies. The 
interests of future generations, those not yet born or too 
young to vote, are arguably not represented at all. So, if we 

are to expect leadership on housing, those New Zealanders 
who are engaged will have to understand the issues better 
and use their political power. 

More than half of the country are now renters: that is 
a powerful constituency for change. Our aim should 
be to inform that growing desire for change with our 
understanding of the issues, consequences and solutions. 

Since our housing problems have been caused by many 
different factors, accumulating over time, they cannot 
be fixed by a single policy change. There will not be 
“one solution to rule them all”. The first set of solutions 
– palliative in their nature – will be to provide better 
conditions for Generation Rent – making renting better, in 
other words. 

The second set is about taking the heat out of the market 
in the current cycle, by using levers to control demand: 
raising interest rates, reducing credit availability, creating 
a more responsive construction sector and perhaps 
restricting migration and limiting foreign buying. But these 
cyclical measures, though useful, will only buy us time. 
All through the cyclical “downs” and “ups”, prices have 
steadily trended upwards because of underlying policy 
errors. 

The real fixes, and the hard work, will come from correcting 
structural problems: slow land supply; expensive 
infrastructure provision and a broken model for its funding; 
taxes that favour housing; and policies that encourage 
banks to lend more for housing. 

Picking off these policies in ones and twos, however, will 
not help. They need to be delivered as a package – only 
then can we begin to unwind the accumulated pressures of 
the broken policies of many decades. 

Shamubeel Eaqub presented at RMLA’s recent 
#Liveable2017 conference in Auckland. To view his 
recorded presentation, please visit: <www.rmla.org.nz/
events/webinars/>.

Marine biodiversity and taonga species 
are being lost in the gap between regional 
coastal plan and Fisheries Act spheres of 
control. Yet if the ocean’s ecosystems fail, the 
fishing industry will too. 

Recent reports paint a distressing picture 
of species decline and the deleterious 
effects of fishing, illustrating the extent to 
which New Zealand’s fisheries and marine 
management systems are failing. A key reason 
for this poor environmental outcome is a lack 
of clarity regarding roles and responsibilities 
of the entities tasked with maintaining and 
protecting marine biodiversity.

FISHERIES ACT PROTECTION METHOD – 
TEMPORARY CLOSURE

The MV Rena grounding on Te Tau o Taiti (Otaiti)/Astrolabe 
Reef on 5 October 2011 caused significant impacts on the 
surrounding marine environment (Waitangi Tribunal The 
Final Report on the MV Rena and Motiti Island Claims 
(WAI 2391, WAI 2393, 2014) at 5). The navigation exclusion 
zone that was subsequently put in place around the reef 
allowed marine life to recover not only from pollution from 

the grounding, but also from long-term fishing pressure. 
It also gave legal effect to tangata whenua wishes for a 
rahui over Otaiti and surrounding waters (Motiti Rohe 
Moana Trust “Application for a s 186A Temporary Closure” 
January 2016). 

Nga Hapu o te Moutere o Motiti, of nearby Motiti Island, is 
a particularly active voice for protection of Otaiti. Prior to 
the Rena’s grounding it had previously formed the Motiti 
Rohe Moana Trust to address the kaupapa of the Motiti 
rohemoana, fisheries and resource management. After 

Marine biodiversity and 
taonga species: slipping 
through the cracks

Continued
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becoming aware of government intentions to uplift the 
exclusion zone following conclusion of Rena salvage works, 
the Trust applied on behalf of the hapu in January 2016 for 
a temporary closure of fishing under s 186A of the Fisheries 
Act 1996 (Fisheries Act) to ensure the regeneration of the 
mauri of the reef and its inhabitants, both of which are 
taonga.

Section 186A enables the Minister of Primary Industries to 
temporarily close any area of New Zealand fisheries waters 
in respect of any species of fish, aquatic life or seaweed, 
or to restrict or prohibit particular fishing methods. 
The Minister may impose such a closure, restriction or 
prohibition only if he or she is satisfied that it will recognise 
and make provision for the use and management practices 
of tangata whenua in the exercise of non-commercial fishing 
rights by improving the availability or size (or both) of a 
species of fish, aquatic life or seaweed in the area subject 
to the closure, restriction or prohibition; or recognising a 
customary fishing practice in that area (Fisheries Act 1996, 
s 186A(2)). 

Before giving a temporary closure notice under s 186A(1) 
of the Fisheries Act, the Minister must consult such persons 
as the Minister considers are representative of persons 
having an interest in the species concerned or in the 
effects of fishing in the area concerned, including tangata 
whenua, environmental, commercial, recreational and 
local community interests; and provide for the input and 
participation in the decision-making process of tangata 
whenua with a non-commercial interest in the species or the 
effects of fishing in the area concerned, having particular 
regard to kaitiakitanga (Fisheries Act 1996, s 186(7)). 

Taiapure-local fishery areas, another “protective” 
mechanism under the Fisheries Act, are similarly focused on 
protection for fishing purposes (recognition of customary 
food gathering) (Fisheries Act 1996, pt 9). 

In its application the Trust described the closure as 
necessary to give effect to the purpose of the rahui and 
customary management practices, particularly to improve 
fish stocks which are seriously depleted and especially 
to allow taonga species to recover. The Trust contended 
that in the circumstances there was an urgent requirement 
for temporary closure to preserve and protect the initial – 
and only – benefit accruing from the Rena disaster, being 
the consequence of no fishing pressure around Astrolabe 
Reef due to the navigation exclusion zone. Its application 

indicated that the closure had allowed four years of 
recovery for some taonga species (hapuku, for example), 
which were reportedly re-establishing around the reef, and 
that the exclusion zone had also had a spill-over “halo” 
effect for the waters around Motiti Island, improving 
availability and size of customary species. The Trust argued 
that urgent action was required to avoid taonga species 
being decimated when the navigation exclusion was 
uplifted. The application also described the consultation 
that the Trust had undertaken.

The exclusion zone was uplifted in April 2016 (“Rena 
Navigation Safety Exclusion Zone amended” (4 April 2016) 
Bay of Plenty Regional Council <www.boprc.govt.nz>) 
with no prior response to the temporary closure request 
forthcoming from the Minister of Primary Industries.  

In June 2017, the Minister formally rejected the temporary 
closure request (Letter from Minister Guy to Umuhuri 
Matehaere, 9 June 2017). The request was not declined 
for lack of need, but on the basis that the Trust had not 
provided a proposal for fisheries protection around the 
reef supported by all tangata whenua parties. The Minister 
indicated that he could not be satisfied that the closure 
would recognise and provide for the use and management 
practices of tangata whenua in the exercise of non-
commercial fishing rights and that the application therefore 
did not meet the statutory criteria. 

Since the uplifting, the Trust reports that heavy fishing has 
again stripped the reef of keystone and taonga species, 
with rich, kelp communities and inhabitant marine species 
replaced by kina barrens. 

ENVIRONMENT COURT DECISION

While the Minister’s decision on the s 186A temporary 
closure application was pending, the Trust took parallel 
action advocating for marine spatial planning to protect 
and restore the moana surrounding Motiti Island in its 
submission and subsequent appeal on the Bay of Plenty 
Regional Coastal Environment Plan. 

The Regional Council disclaimed jurisdiction to impose 
controls on fishing in its regional coastal plan, which led the 
Trust to apply for an Environment Court declaration. The 
declaration applied for was that it was lawful for the Council 
to include objectives, policies and methods (including 
rules) in its proposed Regional Coastal Environment Plan, 
in spatially defined parts of the coastal marine area, that 

Continued

avoid, limit or discourage fishing techniques or methods 
where the sole or dominant purpose relates to protection 
of biodiversity, significant habitat, natural character or 
the relationship of Māori with waters and taonga species 
(Trustees of the Motiti Rohe Moana Trust v Bay of Plenty 
Regional Council [2016] NZEnvC 240 at [4]). 

In a decision released on 5 December 2016, the Environment 
Court made a declaration confirming that controls on fishing 
methods or techniques are able to be used in regional 
coastal plans as long as they are for resource management 
purposes (Trustees of the Motiti Rohe Moana Trust v Bay of 
Plenty Regional Council [2016] NZEnvC 240).

The core issue was the interface between the Fisheries 
Act and the Resource Management Act 1991 (RMA), and 
particularly the application of s 30(2) of the RMA which limits 
specified fisheries-related controls (at [8]). The Attorney-
General joined the proceeding, motivated to clarify the 
interface between the two Acts and avoid plan provisions 
which offend s 30(2) (at [9]). Forest & Bird, the New Zealand 
Māori Council and a number of iwi parties joined in support 
of the declaration sought. 

The Court concluded that the RMA and the Fisheries Act 
were intended to work in tandem and “that both Acts are 
aware of, and attentive to, the other” (at [10]). The Court 
described s 30(2) of the RMA as “particularly limited” in its 
effect (at [31]). It found that there were three “preconditions” 
for s 30(2) to apply. To offend s 30(2), a proposed rule would 
need to: 

• be for a function under s 30(1)(d)(i), (ii) and (vii); and

• control the taking, allocation or enhancement of 
fisheries; and

• be for the purpose of managing fishing or fishing 
resources.

The First Precondition 

Following Property Rights in New Zealand Inc v Manawatu 
Wanganui Regional Council [2012] NZHC 1272, the Court 
held that a regional council’s ability to include provisions in 
its plan to maintain indigenous biological diversity under s 
30(1)(ga) of the RMA is not exercised through s 30(1)(d)(i) to 
(vii), and so is not captured by the first precondition. The 
intent of s 30(1)(ga) “is to undertake a broader assessment 
and to enable objectives, policies and methods to identify 
indigenous biological diversity issues whether they occur 

on land, in the coastal marine area or elsewhere” (at  
[34]–[40]).

In contrast, the Court noted that rules relating to the 
relationship of Māori with taonga would be made under 
s 30(1)(d) of the RMA (at [42]), and so went on to consider 
the second and third preconditions. 

The Second Precondition

The Court noted that provisions might be inserted within 
a regional coastal plan which may not directly relate to 
the fishery resource or fishing itself but might nevertheless 
preclude actions which might have a direct or indirect effect 
upon fish stocks. Such a provision might amount to taking, 
allocation or enhancement of fisheries resources (at [47]).

The Third Precondition

Objectives and policies that identify areas of significant 
indigenous biodiversity are not for the purpose of fisheries 
management (at [49]). “Purpose” does not address the 
effect of the rule, but rather the intent or objective or 
reasons for it (at [51]).

The Court firmly rejected the suggestion that significant 
habitats of indigenous fauna, protected under s 6(c) of the 
RMA, do not include protection of the fauna within them. 
There is a complex inter-relationship between fauna, flora 
and habitat such that habitat must include the fauna within 
it. This is confirmed by Policy 11 of the New Zealand Coastal 
Policy Statement 2010 (at [50]).

Other reasons for controlling fishing that would be for a 
resource management purpose would include ss 6(e), 7(a) 
and 8 of the RMA purposes (relating to the relationship 
of Māori with water and taonga species, the exercise of 
kaitiakitanga and Treaty principles respectively).

HIGH COURT DECISION

The Attorney-General did not agree with the Environment 
Court’s clarification of the relationship between the two 
Acts and appealed its decision to the High Court. The 
appeal was joined by a coalition of fishing industry parties, 
Hawke’s Bay Regional Council and Marlborough District 
Council, and a number of parties from the Environment 
Court proceedings. Marlborough had a particular interest 
in the legal question, on the basis that the proposed 
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Marlborough Environment Plan includes a prohibition on 
fishing activities using techniques that disturb the seabed 
within any ecologically significant marine site.

In an interim decision issued on 26 June 2017, the High 
Court set aside the Environment Court’s declaration on the 
basis that it did not correctly capture the scope of s 30(2) 
of the RMA. The High Court nonetheless made legal 
findings that accorded in many respects with the reasoning 
of the Environment Court (Attorney-General v Trustees 
of the Motiti Rohe Moana Trust [2017] NZHC 1429 at 
[135]). It found that regional councils cannot control land, 
occupation of coastal space or activities on the surface 
of water in the coastal marine area to regulate fishing for 
the purpose (or object) of managing fishing or fisheries 
resources that are controlled under the Fisheries Act, but 
that the Fisheries Act does not purport to address, let alone 
control, all the effects of fishing on the wider environment 
(including people and communities) (at [7]–[8]). 

The Court considered the sustainability function under the 
Fisheries Act to be focused on biological sustainability of 
the aquatic environment as a resource for fishing needs. By 
contrast, the RMA defines sustainability more broadly to 
include protection and environment more widely to mean 
ecosystems and their constituent parts (including people 
and communities), and all natural and physical resources 
(at [9] and [17]).  

The Acts envisage parallel, complementary and overlapping 
management of fishing and the effects of fishing. The 
Fisheries Act has primacy on sustainable utilisation, which 
includes the sustainable utilisation of fisheries resources 
now and in the future and the effects of fishing on the 
biological sustainability of the aquatic environment as 
a resource for fishing needs. Regional councils remain 
tasked with the management of the effects or externalities 
of fishing on the wider environment as defined by the RMA 
(at [10]–[12]).  They cannot exercise the functions specified 
at s 30(1)(d) to regulate fishing for the purpose of managing 
the utilisation of fisheries resources or the effects of fishing 
on the biological sustainability of the aquatic environment 
as a resource for fishing needs (at [17] and [131]). However, 
they are not prevented from exercising functions to control, 
when necessary, other effects or externalities of fishing 
activity on the environment (at [13]).  They can manage the 
effects of fishing that are not directly related to biological 
sustainability of the aquatic environment as a resource for 
fishing needs (at [18], [109] and [132]). 

In particular, for effects on Māori values (at [14]–[15] and 
[19]), a regional council may exercise all functions in respect 
of matters Māori, provided they are not inconsistent with 
the special provision made for Māori interests under 
the Fisheries Act (at [119] and [133]). The Fisheries Act’s 
coverage is special when giving effect to treaty settlements. 
RMA controls must be developed in light of, among other 
things, Fisheries Act provision for ensuring sustainability, 
including regulations relating to taiapure. A council seeking 
to manage effects on Māori values must be careful not to 
duplicate the functions performed under the Fisheries 
Act. A council seeking to recognise and provide for the 
relationship of Māori with their taonga must not derogate 
from the provision for Māori rangatiratanga made under 
pt 9 of the Fisheries Act (at [129]). 

With respect to indigenous biodiversity, s 30(2) of the 
RMA does not prevent a council from performing its  
s 30(1)(ga) statutory function to maintain indigenous 
biodiversity (at [16]). A regional council will need to be 
satisfied that the exercise of the s 30(1)(ga) function 
is demonstrably necessary to maintain indigenous 
biodiversity per se (at [129] and [134]). 

RMA control on other fishing effects such as intrinsic 
values, wāhi tapu, navigation, natural landscape and non-
commercial fishing or recreational activity would also likely 
fall outside the s 30(2) injunction (at [114]). 

The Court held that the need for separate, additional RMA 
control of the effects of fishing on the aquatic environment 
will need to be clearly demonstrated, given the very careful 
calibration undertaken by Fisheries Act functionaries 
when setting sustainability measures, fixing a Total 
Allowable Catch, allocating fisheries stocks, providing for 
rangatiratanga or making regulations to give effect to the 
Fisheries Act’s purpose (at [130]). 

The Court was not minded to make a formal declaration but 
reserved leave to the parties to comment on the form that 
a declaration might take, and set out a draft declaration 
at [137] of the High Court decision. In its final decision 
(Attorney-General v Trustees of the Motiti Rohe Moana 
Trust (No 2) [2017] NZHC 1886), the Court confirmed 
that it would not make a formal declaration because “[a]
ny final declaration on the broad, essentially hypothetical 
questions posed by the Attorney-General runs the risk of 
overreach or oversimplification” (at [16]). It confirmed that:

“[21] For the reasons expressed at length in the 

judgment, I resolved that primacy is generally 
afforded to the FA on the sustainable utilisation 
of fisheries resources and the management of the 
effects of fishing on the biological sustainability of 
the aquatic environment as a resource for fishing 
needs, but the two Acts envisage overlapping 
control of fishing and the effects of fishing. The 
legality of control in disputed areas will need to be 
worked out at the finer grain, including in respect 
of rules relating to Māori matters or interests and 
the application of s 30(1)(ga). As Ms Dixon submits, 
RMA Schedule 1 hearings are the appropriate 
forums for such analysis.” 

The final decision also clarified that the draft declaration 
must not be read as a de facto declaration, and that 
references to controls being “strictly necessary” to 
maintain indigenous biodiversity were not legal tests but 
rather summary expressions for fully developed reasoning 
in other parts of the judgment (at [23]).

COURT OF APPEAL BID

The Attorney-General has sought leave to appeal to the 
Court of Appeal on two questions; firstly, the true scope of 
s 30(2) of the RMA, and secondly, whether regional councils 
can impose controls on fishing to maintain indigenous 
biological diversity pursuant to s 30(1)(ga) of the RMA.

The Trust sought leave to cross-appeal the High Court 
interim decision finding that a regional council may perform 
its s 30(1)(ga) function to maintain indigenous biodiversity 
only to the extent “strictly necessary” to perform that 
function; and to cross-appeal the decision not to issue a 
declaration.

At the time of writing, the Court of Appeal is yet to make a 
decision on the leave applications.

MERITS HEARING IN THE ENVIRONMENT COURT

In the meantime, the merits appeal concerning the Trust’s 
bid to have fishing-related controls included in the Bay of 
Plenty Regional Coastal Environment Plan was heard in late 
November 2017. The Attorney-General has been granted 
leave to appear at that hearing and to call evidence on 
specific matters generally concerning Fisheries Act controls 
in the Bay of Plenty and their interaction with possible 
regional coastal plan controls. 

OBSERVATIONS

The Trust’s declaration proceedings are only one of a 
number of skirmishes between fisheries management, 
protection of marine biodiversity and provision for tangata 
whenua interests currently at play. The proposed Kermadec 
Ocean Sanctuary, controversy over commercial catch 
dumping, the review of the Quota Management System 
and Marine Protected Area legislation, the Ministry for the 
Environment’s and Statistics New Zealand’s 2016 Marine 
Domain Report and its distressing picture of species 
decline and the deleterious effects of fishing have all been 
running in parallel. What is becoming increasingly clear is 
that New Zealand’s fisheries and marine management is 
not working, and it is ocean flora and fauna – fish, koura, 
dolphins, birds, kelp and coral – that are losing out. 

What the declaration proceedings have highlighted is that 
a key reason behind these poor environmental outcomes is 
lack of clarity as to which entity is tasked with maintaining 
and protecting marine biodiversity for its intrinsic value, 
as taonga, and for its biodiversity value. The Environment 
and High Courts found that to be the responsibility of 
regional councils under the RMA, and that the Fisheries 
Act is concerned with managing the “effects of fishing on 
the biological sustainability of the aquatic environment as a 
resource for fishing needs” (Attorney-General v Trustees of 
the Motiti Rohe Moana Trust (No 2) (at [21]). The Attorney-
General disagrees. 

Another matter, brought to light by the declaration’s 
history concerns the shortcomings in provision for public 
and tangata whenua input into decision-making relating 
to marine environment. The Minister of Primary Industries 
sought a consensus proposal from all affected iwi groups 
before he would grant a temporary closure under the 
Fisheries Act (Letter from Minister Guy to Umuhuri 
Matehaere, 9 June 2017) – a very high bar, and one that 
may not be justified by the statutory criteria. The RMA 
provides for broad public input into planning processes, 
and for decisions to be made after having regard to 
submitters’ views rather than requiring consensus, but in the 
government’s view this does not extend to fishing controls 
(as evidenced by its ongoing jurisdictional challenge). 

The Quota Management System and the RMA were 
both revolutionary and world leading when enacted, but 
neither appears to be delivering as hoped (“New Zealand’s 
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fisheries quota management system on an undeserved 
pedestal” (5 September 2017) The Conversation <www.
theconversation.com>; “New Zealand’s environmental 
approvals: best in the world” (28 October 2013) The 
Conversation <www.theconversation.com>). International 
best practice is moving towards an ecosystem-based 
management approach. Ecosystem-based management is 
based on core principles that seek to restore biodiversity, 
recognise the multi-functional nature of ecosystems and 
maintain their adaptive capacity. These principles, in turn, 
seek to ensure that the system reflects societal values 
and provides for multiple uses (SF Thrush, KE Ellingsen 
and K Davis “Implications of fisheries impacts to seabed 
biodiversity and ecosystem-based management” (2016) 
73 IJMS i44). In short, if the ocean’s ecosystems fail, the 
fishing industry will too. 

The Quota Management System, marine protected area 
legislation and New Zealand’s resource management 
system are currently under the microscope and contenders 
for reform. This provides an opportunity to clarify roles and 
responsibilities and install a system based on solid science. 
In the meantime, unless the Court of Appeal confirms 
otherwise, regional councils will need to step up and 
control fishing where required to maintain biodiversity and 
taonga species, including by protecting significant marine 
ecological areas.

The authors note that the Royal Forest & Bird Protection 
Society is a party to the proceedings referred to in this 
article. 
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This article discusses recent developments in 
managing genetically engineered organisms 
(GMOs) under the Resource Management 
Act 1991 (RMA). These developments 
illustrate the on-going tensions that exist 
between centralised decision-making 
and public participation in resource  
management.

In general, resource management law in New Zealand has 
tended to promote public participation in decision-making. 
As the Supreme Court observed in Environmental Defence 
Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593 at [15], “Open processes 
and opportunities for public input were obviously seen 
as important values by the RMA’s framers”. However, 
recent amendments – especially the Resource Legislation 
Amendment Act 2017 (RLAA) – pull in the opposite 
direction, by providing for ministerial decision-making 
that is increasingly isolated from public participation 
(Ceri Warnock “Differing conceptions of environmental 
democracy in New Zealand resource management law” 
(2016) 31(7) AER 253). 

As originally proposed, the Resource Legislation 
Amendment Bill 2015 (101-1) (RLAB) extended this 
centralisation approach to GMOs, aiming to neutralise 
the recently-asserted power of local authorities to include 

GMOs in their plans and policies. Compromises were made 

to secure the RLAB’s enactment and, in the result, local 

authorities have retained their powers to control GMOs, 

enabling improved public participation on this matter. Local 

controls on GMOs – except for crops – can, however, be 

overridden by the Minister to avoid duplication, or overlap, 

with other legislation. This article describes the proposed 

changes in the RLAB and why and how they were dropped, 

and discusses some interpretation issues with the resulting 

amended wording of the RMA provisions affecting GMOs.

Public participation 
and genetically 
modified organisms

Authors:
Heidi Baillie, Senior 
Solicitor, Simpson 
Grierson, Christchurch 
and Nicola Wheen, 
Associate Professor, 
Faculty of Law, 
University of Otago

GMO CONTROLS AND PUBLIC PARTICIPATION 
BEFORE THE RLAA

Until 2012, activities involving GMOs were controlled 
solely under the Hazardous Substances and New 
Organisms Act 1996 (HSNOA) with its regulatory scheme 
for the development, field-testing and release of GMOs. 
Many developments and field-tests – but no releases – of 
GMOs have been approved under this scheme. Although 
any person can submit on a notified application under the 
HSNOA, and social and community factors are relevant 
to decisions, the mere existence of the HSNOA’s scheme 
has been taken to mean that GMOs will be developed, 
tested and released despite the moral or ethical objections 
of people (Mothers Against Genetic Engineering Inc v 
Minister for the Environment HC Auckland CIV 2003-
404-673, 7 July 2003). Furthermore, the HSNOA contains 
no planning scheme for GMOs equivalent to the RMA’s 
planning scheme with its opportunities for public input into 
resource management.

Public interest in GMOs has remained high since the 1990s 
and in the lead up to the RLAA, several local authorities 
decided to address GMOs in their plans. In each case, 
these decisions reflected public submissions made during 
the planning process. In three instances the authorities’ 
decisions led to litigation, and in all three cases the courts 
either decided or accepted that the RMA applies to GMOs, 
which can be included in regional and district plans. This 
opens the door to public participation on GMO regulation.

In NZ Forest Research Institute Ltd v Bay of Plenty Regional 
Council [2013] NZEnvC 298, the appellant challenged a 
provision in the proposed Regional Policy Statement stating 
that the Council “promotes a precautionary approach 
to the release, control and use of [GMOs] within the 
region.” The proposed Policy asserted that the RMA “may 
complement and supplement” the HSNOA in the area of 
GMOs. The Environment Court noted that the complete 
absence of GMOs from the RMA – including in s 30 on 
the functions of regional councils – might be considered 
deliberate and supports a conclusion that the RMA has 
no place in management of GMOs. However, the parties 
agreed that the RMA allows the management of GMOs, 
so the Court decided the appeal on that basis, suggesting 
a compromise provision for the Policy Statement that flags 
GMOs as an issue for the future in order to resolve the 
dispute. 

Just over a year before the RLAA was enacted, Peters J in 
the High Court directly affirmed that regional councils can 
control GMO use under the RMA in Federated Farmers 
of New Zealand Inc v Northland Regional Council [2016] 
NZHC 2036. Federated Farmers challenged the Council’s 
decision to accept submissions to promote a precautionary 
approach to the release of GMOs in its plan, but Principal 
Environment Court Judge Newhook (in Federated Farmers 
of New Zealand Inc v Northland Regional Council [2015] 
NZEnvC 89, (2015) 18 ELRNZ 603) found that not only was 
there nothing to exclude GMOs from the RMA, there were 
good reasons supporting a finding to the contrary, and the 
High Court agreed. Foremost among Judge Newhook’s 
good reasons was the policy benefit that if the RMA 
applies to GMOs, “regional considerations would come in 
for study in a way not anticipated by HSNO[A]” (Federated 
Farmers of New Zealand Inc v Northland Regional Council 
[2015] NZEnvC 89, (2015) 18 ELRNZ 603 at [51]).

Then, shortly after the RLAA was enacted, the High Court 
addressed the scope of a chapter in the Auckland Council’s 
Unitary Plan purporting to apply activity status to GMO 
activities, including applying prohibited status to non-food 
related GMO releases (University of Auckland v Auckland 
Council [2017] NZHC 1150). Once again, the parties and 
the Court accepted that GMOs can be the subject of RMA 
plans. Dismissing the University’s contention that the rule 
irrationally prohibited the use of viable GMO medical 
vaccines, Whata J said that it would not be irrational to ban 
such vaccines, but the rule did not cover them.

Some sectors, however, are apparently unhappy with local 
authorities controlling some GMOs via the RMA, and the 
government has tried twice to reduce the relevant powers. 
First, in mid-2015, the government signalled an intention 
to reduce local authorities’ powers to deal with genetically 
modified (GM) trees through the proposed National 
Environmental Standard for Plantation Forestry (NES-PF). 
Under the draft provisions in the consultation document, 
afforestation using GM tree stock was proposed to be a 
permitted activity where the tree stock has gained the 
appropriate approval under HSNOA (Ministry of Primary 
Industries National Environmental Standard for Plantation 
Forestry: Consultation Document (MPI Discussion Paper 
No 2015/18, June 2015) at 64). A number of submitters 
opposed this, including iwi organisations, and the NES-PF 
was gazetted without the GMO provision.

Continued
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A broader power to override local authorities’ powers to 
regulate GMOs in plans was proposed in the RLAB when it 
was introduced to Parliament in November 2015. 

GMO CONTROLS AND THE RLAA

The RLAB proposed the most comprehensive package of 
reforms in the history of the RMA, and spent nearly two 
years stalled in Parliament. The Bill attracted criticism, inter 
alia, for its emphasis on stronger top-down direction by 
ministers and reduced provision for public participation. 
Some of this emphasis was watered down as the Bill 
progressed slowly towards enactment, but the RLAA still 
represents a significant step away from local, and towards 
centralised, decision-making.

Significantly, the RLAA introduced a new s 360D to the 
RMA. This empowers the Minister to make regulations 
to prohibit or override rules in regional or district plans 
that would duplicate, overlap with, or deal with the same 
subject matter as other legislation, where that duplication, 
overlap, or repetition would be undesirable. Under the 
RLAB, s 360D could have been used to prohibit local 
authorities from making rules about GMOs to avoid any 
undesirable overlaps with the HSNOA, signalling a retreat 
from more public participation in GMO control. 

This issue did not go unnoticed in Parliament. During 
the RLAB’s first reading, Hon Peter Dunne described the 
proposed s 360D as having “sinister potential impacts”, 
including allowing the Minister to override the Hawke’s 
Bay Regional Council’s proposal to make its region GE-
free. Then, during the second reading, MP Eugenie Sage 
commented: “Sir Robert Muldoon’s ghost is back in the 
Beehive … Muldoonism was about the executive making 
a decision and imposing it by its will. That is what this … 
Bill is all about”. But most telling was Māori Party co-leader 
MP Marama Fox’s warning that a GE-free Aotearoa was a 
policy included by her Party in its relationship agreement 
with the National Party, and that the Māori Party’s support 
for the RLAB was conditional on continuing negotiation of 
some of its elements. 

Shortly before the RLAB was passed with the Māori Party’s 
crucial two votes, Fox introduced Supplementary Order 
Paper 2017 (281), creating an exemption to the new s 
360D for rules regulating “the growing of crops that are 
genetically modified organisms”, and removing a clause 
that was to be added into s 43A of the RMA and would 
have allowed an activity involving a GMO to be classified 

as a permitted activity in a National Environmental 
Standard. These changes meant that s 360D cannot be 
used to override regional or district rules on GMO crops, 
nor can National Environmental Standards be used to force 
councils to treat GMO crops as permitted activities. 

The RLAA came into force, along with these last-minute 
changes, on 18 April 2017. As the RMA now stands, two 
issues appear.

“Crops”

The exemption in the new s 360D is for GM “crops”. 
Crops being plants, the exemption does not apply to GM 
animals, which can therefore be the subject of regulations 
proscribing rules in plans purporting to control activities in 
a way that duplicates, or overlaps with, the HSNOA. This 
leaves the door open for a centralised approach to the use, 
for example, of gene drives in pest control.

The meaning of “crops” in the new s 360D(2) was discussed 
during the Committee of the Whole House stage, sparking 
debate about whether it included forestry and grasses, 
two areas where New Zealand scientists are working with 
GMOs. Opposition MPs asked if “crops” included ryegrass 
and pine trees, and whether ryegrass was a crop if grown for 
pasture rather than seed. The Minister for the Environment 
then stated that the dictionary definition applied, being 
“produce of cultivated plants such as cereals, vegetables, 
or fruit”, implying that trees and grasses are not included. 
Marama Fox responded that the terminology of the section 
had been negotiated with food producers, and that the 
Māori Party and the Minister’s office had agreed to support 
the amendments on the understanding that they apply to 
all types of GM crops including forestry and grasses. 

It seems likely that the meaning of “crops” could provide 
an avenue for future litigation. There appears to be no 
case law on the word “crops”, although there are three 
statutory definitions (one of which excludes trees but none 
of which are directly related). The matter may be tested if 
the Minister decides to make s 360D regulations that are 
targetted at rules that ban GMO forestry and/or grasses, 
or if a local authority seeks to include a broad definition 
of “crop” in its plan along with rules constraining “crop” 
planting. 

Residual uncertainty 

Prior to the RLAA, the position on local authority control of 
GMOs (including crops) was that established in Federated 
Farmers of New Zealand Inc v Northland Regional 
Council [2016] NZHC 2036: that GMOs are not the sole 
province of the HSNOA and can be controlled by local 
authorities, without Ministerial intervention in regulations. 
The anticipated appeal on this has been withdrawn, so 
Federated Farmers stands, and has been confirmed by the 
RLAA.

After the RLAA, the position is unchanged in respect of 
GMO crops; but for all other GMO organisms, the Minister 
now has an ability to intervene via s 360D regulations. The 
carve-out for GMO crops is an implicit acknowledgement 
by Parliament that local authorities can control other 
GMOs, since the carve-out would not otherwise be 
necessary. The repeal in the RLAA of the references to 
hazardous substances in local authority functions under 

ss 30(1)(c)(v) and 31(1)(b) also indicates that local authorities 

are intended to control GMOs (as the prior inclusion of 

hazardous substances was said to emphasise the RMA’s 

silence on GMOs). Some uncertainty arises around the 

longevity of the crop carve-out, given that the Māori Party 

was not returned to Parliament at September’s general 

election.

CONCLUSION

For now, local authorities have kept the ability to declare 

their regions or districts GE-free. For GMO crops, this 

power is not constrained by s 360D. Applying the RMA 

to GMOs enabled local control over genetic modification 

that has survived the enactment of the RLAA almost intact. 

For GMOs other than crops, the amended Act empowers 

the Minister to make regulations to avoid overlaps with 

HSNOA, subjecting local controls on non-crop GMOs to 

possible veto.
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INTRODUCTION 

On 3 August 2017, the Environmental Protection Agency 
(EPA) approved an application by Trans-Tasman Resources 
Ltd (TTRL) to mine iron ore from the seabed in the South 
Taranaki Bight subject to conditions. However, the decision 
split the four-person Decision-Making Committee (DMC) 
charged by the EPA to make the decision. In accordance 
with established procedure, the decision to grant consent 
was determined by the vote of the Chair. The views of the 
dissenting DMC members were included at the end of 
the deciding judgment and termed the “alternative view”. 
While in the deciding view both potential and actual effects 
were examined, the conclusion reached was that conditions 
and monitoring could be imposed so as to mitigate or 
avoid effects (Environmental Protection Authority Decision 
on Marine Consents and Marine Discharge Consents 
Application (EEZ 11, August 2017) at [1028]). Meanwhile, the 
dissenting members found that the adverse environmental 
effects and impacts on tangata whenua existing interests 
“are unacceptable, and are not avoided, remedied or 
mitigated by the conditions imposed” (alternative view at 
[2]). The TTRL application was opposed by all affected iwi 
in South Taranaki, which is the specific focus of this article.  

CONTEXT 

TTRL first applied to mine iron ore in the South Taranaki 
Bight in 2014. This application was refused by the EPA 

and on 23 August 2016, TTRL reapplied. In considering 
this new application, the DMC were directed by several 
provisions of the Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012 (EEZ Act) to consider 
Māori interests. The EEZ Act includes a Treaty of Waitangi 
provision (s 12) that refers to a number of other sections in the 
Act which require the Crown to fulfil certain responsibilities. 
Of importance is s 18, which requires decision-makers to be 
advised by the Māori Advisory Committee and ss 33 and 
59, which require decision-makers to take into account the 
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Limited Decision
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effects of activities on existing interests. The definition of 
an “existing interest” includes an interest that a person has 
in the settlement of a historical Treaty claim, the settlement 
of a contemporary Treaty claim including fisheries or 
a protected customary right or customary marine title 
recognised under the Marine and Coastal Area (Takutai 
Moana) Act 2011 (MACA) (EEZ Act, s 4(1)). Guidance as 
to the manner in which these existing interests should be 
taken into account is provided for under ss 59 and 60 of 
the EEZ Act. 

ISSUES RAISED BY IWI 

Iwi submitters asserted that the application had an 
unacceptable level of risk and in particular were concerned 
about the potential adverse impacts on kaimoana (at [643] 
and [670]–[674]), Māori customary and commercial fishing 
interests (at [664]–[678]) and marine life such as dolphins 
and whales (at [452] and [644]). The deciding view found 
that any potential or actual effects on kaimoana, fishing 
interests and marine life would not be significant (at [34], 
[29] and [554]–[562] respectively), but that conditions 
should be imposed to address iwi concerns, including 
iwi participation in monitoring through a “Kaitiakitanga 
Review  Group” (at [36] and [941]). 

Meanwhile, the alternative view found that while the 
lack of information provided by TTRL made an accurate 
prediction of impact on fish and marine life impossible, the 
limited evidence suggested that there would be significant 
impact (alternative view at [97]–[112] and [124]–[128]). The 
dissenting members also disputed the finding that effects 
on kaimoana would be minimal, stating that this ignored 
evidence from tangata whenua about their relationship 
with sites in the offshore coastal environment (alternative 
view at [52]). Overall, the alternative view stated that they 
were concerned about uncertainty and the “significant 
risks” of the project, which would not be addressed by the 
imposed conditions (alternative view at [30]–[31] and [9]). 

CONSULTATION

Under s 39 of the EEZ Act, an applicant must identify 
persons whose existing interests are likely to be adversely 
affected by the activity, describe any consultation 
undertaken with them, identify the effects of the activity 
on the environment and existing interests and specify how 
adverse effects of the activity could be avoided, remedied 

or mitigated. An issue was whether consultation with Ngāti 
Ruanui had been sufficient (at [638] and [831]–[832]). The 
deciding decision found:

“Iwi are a case in point where perhaps even the 
initial summary approach was not appropriately 
tailored to their needs or expectations. This 
seems at odds with the key values that TTRL had 
set itself for the engagement process … and 
contributed to the later breakdown in productive 
communication.” (at [841]) 

Having made these points, the deciding decision argued:

“… any perceived or actual shortfall in 
consultation has not affected our overall decision 
on the application. Through the submissions and 
hearing process, we consider that we are aware 
[of] the views of potentially affected parties. Our 
decision does not need to rely on TTRL’s reported 
outcomes of consultation.” (at [842])

The alternative view was far more critical, stating: 

“… failure to engage with Māori appears to have 
stemmed from TTRL’s desire at the outset of the 
process to limit access to information deemed 
‘commercially sensitive’ and their focus on a pre-
determined outcome. Both these actions are 
contrary to recognised best practice for open 
consultation to occur.” (alternative view at [63])

The alternative view further found, “[t]he application does 
not adequately recognise the role of tangata whenua as 
kaitiaki and undermines their relationship with their rohe” 
(alternative view at [8]). However, it was also made clear 
that any issue with TTRL’s consultation was not “a fatal 
flaw in the application” (alternative view at [34]). Rather, 
the dissenting members stated that they had focused 
their consideration on what tangata whenua had said in 
evidence and during the hearings (alternative view at [34]).  

What is interesting is that both views suggest that as the 
DMC had become aware of the views of iwi through the 
submissions and hearing process, TTRL’s poor consultation 
process was immaterial. This is a limited view of the 
purpose of consultation. Other aspects of consultation that 
are often seen as crucial, such as ensuring iwi are amply 
informed of the application and had an opportunity to 
input information based on that consultation, were missing 

from the DMC’s considerations. Rather, it seemed to be 
accepted that any shortcomings in consultation could be 
addressed by the DMC’s own processes. 

TREATY PRINCIPLES 

The EEZ Act references the Treaty of Waitangi in a 
different manner compared to, for example, the Resource 
Management Act 1991 (RMA). The RMA under s 8 requires 
decision-makers to take into account the principles of 
the Treaty of Waitangi. In comparison, s 12 of the EEZ 
Act provides that “[i]n order to recognise and respect the 
Crown’s responsibility to give effect to the principles of 
the Treaty of Waitangi”, decision-makers must meet the 
requirements set out in a number of other provisions of 
the Act.

TTRL argued that s 12 does not impose on the DMC any 
express requirement to take into account the principles 
of the Treaty in decision-making (at [634]). Jacinta Ruru 
disagreed, arguing that the EPA “He Whetū Mārama” 
framework which is underpinned by the four Treaty 
principles of partnership, active protection, participation 
and potential, must guide the EPA in undertaking its 
statutory obligations to Māori (at [635]). It was argued that 
s 59(2)(m) of the EEZ Act (“any other matter”) allowed the 
DMC to take into account He Whetū Mārama and the 
Treaty (at [636]).

The deciding decision found it “is instructive that s 12 sets 
out specific means by which the Crown’s responsibility to 
give effect to the principles of the Treaty is achieved” (at 
[628]). In the deciding view this meant it was “untenable … 
to read in an obligation or power on the EPA [or a DMC] 
to take Treaty principles directly into account” (at [628]). 
Nonetheless, the deciding view took the position that 
there remained scope for Treaty principles to influence 
or “colour” their interpretation of the EEZ Act (at [628]). 
In particular, they considered this approach might require 
a broad interpretation of certain provisions of the Act, 
including the definition of an “existing interest” (at [628]), 
the definition of “environment” (at [648]) and provisions 
related to marine discharges. It was further noted that in 
considering physical and biological effects they had also 
had “regard to the Māori worldview, including cultural 
and metaphysical aspects” (at [721]). In sum, the position 
was taken that Treaty principles could “colour” the 
interpretation of the EEZ Act, but were not directly relevant 

to decision-making as under the RMA. The alternative view 
did not make any specific findings on Treaty principles, but 
their approach did stress the importance of Māori values 
and interests. 

CUSTOMARY MARINE TITLE 

Another issue was whether iwi applications for customary 
marine title under the MACA were an existing interest under 
the EEZ Act. The deciding decision took the position that it 
should not pre-empt the outcome of such applications and 
that an existing interest did not include a potential interest 
(at [662] and [694]). Notwithstanding, the deciding view 
found that there may still be scope to consider unsettled 
Treaty claims or marine customary title under s 59(2)(m) 
(“any other matter”) (at [695]). However, the DMC found 
that this would require exceptional circumstances which 
they believed did not exist in this instance (at [695]–[696]). 

Yet the position of the DMC on this point in fact was 
unclear, because later in the decision it was noted that they 
had considered:

“… the interests of Ngāruahine, Ngāti Ruanui, and 
Ngā Rauru Kītahi – as represented by MACA claims 
– will be potentially affected by the presence and 
extent of the sediment plume. The MACA claims 
of the three iwi are recent and have not yet been 
resolved. Despite that fact, we recognise that the 
claims exist and have taken that into account in our 
decision.” (at [1033]–[1034])

The alternative view did not explore whether applications 
for customary marine title should be considered as an 
existing interest.

INTERNATIONAL HUMAN RIGHTS OBLIGATIONS 
INCLUDING THE UNITED NATIONS 
DECLARATION ON THE RIGHTS OF INDIGENOUS 
PEOPLES (UNDRIP) 

The views of the DMC regarding international obligations 
and human rights are a further interesting aspect of the 
decision. The deciding view cited legal advice that while 
UNDRIP was not among the international obligations listed 
in the Act, that did not preclude the DMC from taking it 
into account to the extent that it was relevant, but that 
“caution should be exercised” if the Act already gives 
clear guidance on the matters under consideration (at 
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[681]). It was further stated that Indigenous rights under 
UNDRIP such as self-determination and rights to property 
and natural resources must be considered in light of the 
provisions of the Act (at [681]).

It is notable that the deciding view thought that UNDRIP 
may be considered to the extent that it was relevant and 
in light of the provisions of the EEZ Act, but it was unclear 
whether UNDRIP had in fact impacted upon their decision-
making.  

Meanwhile, the alternative view cited in agreement the 
opinion of Andrew Erueti that: 

“… it is important to read the provisions in the EEZ 
Act with regard to these international obligations 
[including UNDRIP], which include the right to 
free prior and informed consent, which include 
the right to self-determination, in the same way 
legislation is typically interpreted with reference 
to the obligations under the Treaty of Waitangi.” 
(alternative view at [53])

Additionally, they noted that “[w]e also consider it is 
important to recognise and provide for our international 
obligations in relation to the protection of ecological and 
cultural values” (alternative view at [55]).

CONCLUSION

This analysis has examined how the DMC in the TTRL 
decision interpreted specific provisions relating to Māori 
and where there were conflicting views among the DMC 
members. While there are no general rights of appeal for 
EPA decisions (EEZ Act, s 105), Ngāti Ruanui amongst 
others have appealed the decision on a number of points of 
law. Whether the High Court reaches different conclusions 
on these matters will be of interest.

Note: The authors provided evidence for Ngāti Rauru 
opposing the TTRL application.

RECENT CASES
BLUESKIN ENERGY LTD V DUNEDIN CITY 
COUNCIL [2017] NZENVC 150

Introduction and background

Blueskin Energy Ltd (Blueskin) appealed the Dunedin 
City Council’s decision to decline resource consent to 
construct and operate a single wind turbine on Porteous 
Hill, Blueskin Bay. The appellant, Blueskin, is a renewable 
energy company established by local residents to develop 
renewable energy production. 

The proposal was originally for three wind turbines on 
Porteous Hill. Independent Commissioner Weatherall 
declined resource consent on the ground that there would 
be significant adverse effects on the amenity and character 
of three properties near the application site that could not 
be mitigated. 

On appeal, Blueskin substantially amended its proposal to 
remove two of the three turbines. The amended proposal 
for a single “community turbine” to improve the resilience 
of power supply at Blueskin Bay was still opposed by the 
Council and 19 other parties to the appeal.

Decision

As a preliminary legal matter, the Environment Court 
was required to determine its approach to assessment 
under s 104 of the Resource Management Act 1991 
(RMA), particularly in light of the High Court’s decision in 
R J Davidson Family Trust v Marlborough District Council 
[2017] NZHC 52, [2017] NZRMA 227. Davidson (subject 
to appeal) upheld a decision of the Environment Court 
that the reasoning in Environmental Defence Society Inc 
v New Zealand King Salmon Co [2014] NZSC 38, [2014] 
1 NZLR 593, regarding the role of pt 2 of the RMA in 
decision-making, applied equally to resource consents. 
In Davidson, the Court held that relevant provisions of 
planning documents in that case had already “given 
substance to the principles in Part 2” absent “invalidity, 
incomplete coverage or uncertainty” (Davidson at [76]). 
The Court further held that to allow regional and district 
plans to be rendered ineffective by general recourse to 
pt 2 would be inconsistent with the scheme of the RMA.

The Environment Court agreed with Davidson that there 

was an inherent risk when applying an overall judgment 
approach under s 104 of the RMA (that is, by assessing 
an application directly against the provisions in pt 2 of 
the RMA) that the decision-maker will take into account 
an irrelevant matter, or fail to take account of a relevant 
matter. The Court recognised that the decision in Davidson 
was binding on it, but noted that the “structured inquiry” 
under s 104(1)(b) set down by the Environment Court in 
Davidson, was not commented on by the High Court. 
While not explicitly criticising that “structured inquiry”, 
the Environment Court considered Blueskin lent itself 
to a different approach, assessing considerations under 
s 104(1)(b), and weighing them by reference to direction 
in the relevant plans and/or the considerations in pt 2 of 
the RMA. 

In determining the role of pt 2 in that approach, the 
Environment Court held that:

• “direct” recourse to pt 2 is not required where policy 
direction is provided for in higher order instruments 
(absent invalidity, uncertainty or incomplete coverage); 
but

• pt 2 considerations may assist in determining the weight 
to be given to the matters in s 104(1)(b), thus informing 
the exercise of the Court’s discretion, or “judgment”, as 
to whether to grant consent. 

In weighing its findings under s 104, the Court relied on the 
approach in Stirling v Christchurch City Council (2011) 16 
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ELRNZ 798 (HC). The Court further said that: 

“[Stirling] precedes the High Court Decision of R 
J Davidson and the interpretation of ‘have regard 
to’ in s 104 is now more nuanced. The direction 
‘must, subject to Part 2, have regard to’ includes 
having regard to any indication of the weight 
given to the relevant consideration in the planning 
instrument. Where there is no coverage of the 
relevant effect under any plan or policy statement 
[or the instrument or its provisions are uncertain or 
invalid] then Part 2 may provide guidance on the 
weight. We consider this approach is consistent 
with Stirling where the High Court held an effect 
may be proven but receives little weight if that is 
justified by policy considerations”. (Blueskin at [34] 
(footnotes omitted))

The Court held that its approach should not be taken as 
a formula for future decision-making, which should be 
determined by the facts of each case. The appeal itself 
was declined on adverse visual and amenity grounds 
(whilst acknowledging the significant positive benefits for 
sustainability and energy resilience in the area).

Comment

The decision is a much less prescriptive approach to the 
assessment of objectives and policies than the strict inquiry 
approved in Davidson. It recognises that decisions under 
ss 104 and 104B of the RMA remain a “judgment”, if not 
an “overall broad judgment”, and have stepped back 
slightly from the “structured inquiry” put forward in the 
Environment Court’s decision in Davidson.

Interestingly, the decision does not refer to any “conflict” 
between the considerations in s 104(1) as an instance 
where regard can be had to pt 2. In an earlier Minute on 
another matter, the same division of the Environment Court 
had referred to the “frequent overlap” between matters in 
s 104(1)(a), (b) and (c), and the ability to resort to pt 2 where 
there is “no discernible priority” between plan provisions 
(Minute of the Court dated 19 May 2017 – Yaldhurst 
Quarries Joint Action Group v Christchurch City Council 
ENV-2016-CHC-049). The absence of that discussion in 
the decision is curious, as it appears to accord with the 
commonly understood meaning of the use of “subject to” 
as a matter of statutory interpretation. 

The authors have previously suggested that the High 

Court’s approach in Davidson would raise the importance 
of plan provisions and higher-order documents that provide 
strong direction against consent, and the importance of 
careful drafting to ensure that all matters covered under 
pt 2 (both protection and enablement) are addressed, 
as the provisions would ultimately decide the result. The 
Environment Court in Blueskin appears to be seeking a 
more flexible approach, to avoid being “straight-jacketed” 
by the provisions of a plan whilst remaining respectful to 
the new world order post-King Salmon. 

The Davidson appeal is to be heard by the Court of Appeal 
on 21 and 22 November 2017. 

MATAKANA COAST TRAIL TRUST V AUCKLAND 
COUNCIL [2017] NZENVC 149

Introduction and background

Matakana Coast Trail Trust (Trail Trust) appealed a decision 
of Auckland Council to grant subdivision consent for a 
block of forestry land at Moir Hill, near Warkworth. The 
Trail Trust sought the imposition of a condition requiring 
a connecting cycle trail between public roads to the north 
and the south of the subdivision, thereby enabling cyclists 
and pedestrians to travel through the area safely. 

On a site visit, the Court determined that a cycling/walking 
trail was feasible.

The crux of the appeal was whether the Environment 
Court had jurisdiction to impose the condition sought by 
the appellants. The Court cited various Supreme Court 
and High Court authorities that provided that it could 
not impose a condition that does not address an adverse 
effect, nor simply to achieve objectives, policies, methods 
or rules of a Plan. The question, therefore, was whether 
the proposed condition addressed an adverse effect of the 
proposal to subdivide.

Decision

The Court determined that the proposed cycle trail, while 
also benefiting the new owners, would provide a practical 
family walking or cycling environment, not otherwise 
provided for between the north and south parts of the 
block (given the current terrain and distance). Cycling or 
walking to (and along) the State Highway that bordered 
the site was considered dangerous given the combination 
of high speed vehicles and low speed corners.

The Court concluded that both the Auckland Regional 
Policy Statement and the Auckland Unitary Plan supported 
greater connectivity, including off-road pedestrian 
and cycling facilities, as part of Auckland’s transport 
network. In the Court’s view, the relevant objectives and 
policies contemplated poorly integrated transportation 
connectivity as an adverse effect. Given the mandatory 
nature of these provisions, the Court considered that 
excluding off-road cycling and walking trails on private 
land was a “significant failure” of the proposal. The 
proposed cycling/walking trail would conceivably provide 
a form of mitigation or compensation for the loss of other, 
wider, connectivity issues. The Court granted the appeal 
and directed the parties to conference on the wording of a 
suitable condition.

Comment

In reaching its decision, the Court seems to have equated 
the apparent lack of a positive effect arising from a 
proposed activity with an adverse effect. This approach 
significantly widens the scope of conditions. It potentially 
encourages future decision-makers to impose their views 
of what a proposal should look like through conditions 
of consent, and thereby take a much more active role in 
directing the use of private land. 

This case was decided under the former provisions of 
the Resource Management Act 1991 (RMA) in relation 
to conditions which (as of 18 October 2017) have been 
replaced. In reaching its view that it had jurisdiction, the 
Court relied on the legal test set down by the Supreme Court 
in Waitakere City Council v Estate Homes Ltd [2006] NZSC 
112, [2007] 2 NZLR 149, requiring a “logical connection” 
between a condition and a proposed development. The 
RMA now requires a “direct connection” between the 
condition and an adverse effect or a rule, which may have 
precluded the Court from extending the concept as far as 
it did in this case.

It will be interesting to see whether subsequent decisions 
follow the Court’s reasoning. Given the apparent departure 
from standard practice, the decision and reasoning may 
well be confined to its particular facts.

GABLER V QUEENSTOWN LAKES DISTRICT 
COUNCIL [2017] NZHC 2086

Introduction and background

This case involved an application for judicial review of a 
decision by Queenstown Lakes District Council (QLDC) to 
grant consent on a non-notified basis to The Playground 
Ltd (TPL). TPL has sought consent to undertake a range 
of outdoor recreational activities on a site at the foot of 
Coronet Peak in Queenstown. Those activities included 
paintball, a high ropes course, bubble soccer, archery 
combat, mountain boarding and sumo wrestling. 

The applicants for judicial review were owners or occupiers 
of land to the south and west of TPL’s site. The area was 
zoned Rural General in the District Plan, meaning that 
consent was required for the commercial recreation 
activities listed above.

The core of the applicants’ argument was that QLDC did 
not have sufficient relevant information before it to reach 
a decision on notification and the grant of consent. In 
particular, the applicants were concerned that QLDC had 
insufficient information on the effects of noise from the 
activities. Relevantly, in this case, consent was not sought 
to breach the noise limits in the District Plan for the relevant 
zones. Rather, TPL had stated in its detailed assessment of 
environmental effects that the noise generated from the 
site would meet the District Plan noise limits, due to the 
natural topography, vegetation and separation distance 
from the nearest residential neighbours. TPL’s conclusion, 
and QLDC’s, was that the application would have a less 
than minor effect on all potentially affected persons.

Decision

The Court examined the key provisions relating to 
information requirements for resource consent applications 
under the Resource Management Act 1991 (RMA). The 
Court held that, together, s 88 and sch 4 of the RMA 
“without question demonstrate the significant obligation of 
an applicant to inform the consent authority, by description 
of the activity, relevant Plan/s or other instruments, and 
assessment of environmental effects” (Gabler at [46] 
(emphasis in original)). The adequacy of this information 
was a “crucial aspect of this case” (Gabler at [46]). 

Associated to that aspect was whether amendments to 
the RMA in 2006 and 2009 have lessened the information 
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requirements on applicants, allowing the consent authority 
greater scope not to notify. The Court reviewed the 
Supreme Court’s decision in Westfield (New Zealand) 
Ltd v North Shore City Council [2005] NZSC 17, [2005] 
2 NZLR 597, which required, under an earlier version of 
the RMA, that a consent authority must be “satisfied” that 
it has adequate information before it before considering 
whether or not to notify. The applicant argued that, despite 
amendments to the RMA, the test remained largely the 
same. QLDC argued that the standards had been relaxed, 
relying on appellate court decisions following the 2009 
amendments, which suggested that the replacement of 
the requirement to be “satisfied” with a requirement to 
“decide” had lowered the bar (Coro Mainstreet (Inc) v 
Thames-Coromandel District Council [2013] NZCA 665, 
(2013) 17 ELRNZ 427 and Tasti Products Ltd v Auckland 
Council [2016] NZHC 1673, (2016) 19 ELRNZ 535. 

The Court rejected QLDC’s submission. It held that while 
a consent authority does not have to be “satisfied” of the 
“adequacy” of the information, it still must decide the level 
of effects based on a sufficiently and relevantly informed 
understanding of those effects. The Court recognised that 
there was room for debate on whether the word “satisfy” 
as opposed to “decides” indicated that a higher degree of 
certainty was required before the amendment. However, 
the Court could not see how a council could “decide” 
something “unless it was satisfied that it was sufficiently 
and relevantly informed, and satisfied of the decision it 
makes. A council could not say it was ‘not satisfied’ about 
those matters but nevertheless go on to make a decision 
which affects the rights of others” (Gabler at [65]). 

While the Court agreed with Wylie J in Tasti Products 
that the requirement to be satisfied of the adequacy of 
information is no longer a separate and reviewable element 
of the decision-making process, it did not consider that 
this “in any way altered the need for a decision maker to 
be sufficiently and relevantly informed” (Gabler at [66]). 
That requirement was held to be a “secure foundation” 
for decisions on notification, which Parliament could not 
have intended to remove through the amendments to the 
RMA. Fundamentally, the tests of sufficiency and relevance 
remain a test of the quality of the decision.

Returning to the substance of the applicants’ claims, 
the Court held that it should be slow to intervene in 
the specialist exercise of councils’ powers, and should 
only do so where there is a plain error of law needing 

correction. The Court also realised the “nuanced” nature 

of assessment of effects, and held that QLDC reached a 

tenable and reasoned conclusion (based on sufficient 

relevant information put forward by the applicant, and from 

the Council’s own noise expert) that noise effects would be 

less than minor.

Comment

The decision strikes an appropriate and careful balance 

between the recognition of the role of the amendments 

to the RMA in 2006 and 2009, and the fundamental 

tenets upon which decisions under the RMA framework 

are made. In that way, the decision is both respectful to 

the jurisprudence that questioned the level of intensity of 

review after 2009, and the earlier Supreme Court statements 

regarding the importance of the role of public participation 

in planning and consent processes. The decision provides 

some much-needed clarity in that area, and is based on 

common sense reasoning and a “real world” and not 

overly legalistic view of the decision-making process of a 

council officer. 

Postscript

Long after submissions had been made, the Judge 

identified a potential (unpleaded) argument that the 

Council had not complied with its obligations under s 95C 

of the RMA and sought submissions from the parties. The 

requirement under s 95C to publicly notify an application 

if an applicant receives a further information request under 

s 92 and either fails to provide the information before the 

deadline or refuses to provide the information, was held to 

have a “peremptory ring to it” (Gabler at [72]). However, 

the Court took a purposive approach to the interpretation 

of s 95C, holding that Parliament could not have intended 

that s 95C should apply in a “drop dead” way in every 

case. If a reply was a day late, or the Council obtained the 

information it sought from elsewhere, it could not follow 

that there must be public notification. The Court held that 

s 95C “is a discipline on an applicant for resource consent” 

(Gabler at [106]), but is not as strict and exacting as the 

plain meaning of the statute suggests. We agree with that 

sentiment. 

RMLA announces 2017 
scholarship winners 
The Resource Management Law Association (RMLA) is pleased to announce the recipients 
of its prestigious RMLA Scholarship 2017.

Two outstanding New Zealand students, Sanna O’Connor-Morberg and Callum Riddle, have been recognised by the 
RMLA for their proposed contribution to best practice in the field of resource management. Undertaking Masters 
degrees at Yale University and the University of Otago, respectively, each will receive a bursary of $5,000 from the 
RMLA to support their studies, along with a host of RMLA benefits to further their careers in resource management.

RMLA’s objective is to foster an understanding of best practice in the application of resource management law and 
practice within a multidisciplinary framework. The RMLA scholarship provides both financial support for the applicants’ 
research theses; and a powerful platform for their career advancement by way of a year-long membership to the 
Association, including discounted access to RMLA’s educational and networking events and through the publication 
of their respective theses in RMLA’s renowned Resource Management Journal.

ABOUT RMLA’S 2017 SCHOLARSHIP WINNERS

Sanna O’Connor-Morberg

Sanna holds a BA and BE (Hons) from Auckland University and 
worked for two and a half years as an environmental engineer before 
starting a Masters in Environmental Management at Yale University’s 
School of Forestry and Environmental Studies in 2016. The Yale MEM 
programme is a professional degree programme structured to focus 
on the meeting point between science, management and policy in 
the environmental field. It addresses questions such as how we can 
utilise scientific technical knowledge, while understanding social and 
economic drivers, to inform enduring environmental policies within 
effective legal frameworks. It also challenges students to consider 
real-world applications while still in the classroom.

In her first year, Sanna focused on water resources management and 
presented on the use of “Systems Thinking to Understand Complex 
Urban Water Needs” at the Flint Water Infrastructure Summit held in 
Michigan. 

In her second year, Sanna will undertake comparative case-study 
research leading to an analysis of how New Zealand uses science to 
inform fisheries management policies and legislation. She will examine what institutions are in place to facilitate this 
and how effective they are. She will also provide a comparison of New Zealand’s science-informed management 
practices with those of other nations, including the United States, China, the European Union and Japan. 
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Callum Riddle

Callum holds a BSc from Otago University and is currently undertaking 
a Master of Planning at Otago University within the Department of 
Geography. 

Callum is interested in the role of Māori under the Resource 
Management Act and in particular how the Act impacts the everyday 
lives of Māori at a local level. In pre-colonial times, papakāinga 
settlements were developed to produce a clustering of dwellings 
and other building utilities with the use of common open space 
between. The central focal point of the community was usually the 
largest dwelling and the marae. The papakāinga was an extension of 
the marae as infrastructure. In modern times, such housing activity 
is frequently non-complying and hence development is restricted. 
In 2018, Callum’s research will explore whether local authorities 
facilitate papakāinga development, and how they could do so, across 
New Zealand.

The recipients of RMLA’s 2017 scholarship will present their research 
as articles in RMLA’s Resource Management Theory & Practice Journal 
in 2018. 

The RMLA extends its warmest congratulations to Sanna and Callum, and wishes them every success in their 
postgraduate studies.

ABOUT THE RMLA SCHOLARSHIP

The RMLA offers one or more annual Masters scholarships for study at any University under the conditions set out on 
our website. Scholarships may be awarded for study at either a New Zealand or an Overseas University.

RMLA scholarships are designed to encourage graduate students from a range of disciplines (law, planning, engineering, 
geography, science, landscape architecture, urban planning and resource management), to focus their research theses 
or dissertations on topics related to the application of resource management in New Zealand.

To find out more about applying for an RMLA scholarship, please visit: <www.rmla.org.nz/community/scholarships-
awards/scholarships/>.

Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management. It provides members with a public forum for their views, as articles 
are largely written by Association members who are experts in their particular field.

Written contributions to the Resource Management Journal are welcome. If you would like to raise your profile 
and contribute to the Journal, a short synopsis should be forwarded by email to the Executive Officer (contact 
details below) who will pass that synopsis to the Editorial Committee for their review. Accordingly, synopsis 
and copy deadlines are as follows:

 Publishing Date  Synopsis Deadline  Copy Deadline 
 April 2018  1 January 2018   1 March 2018 
 August 2018  15 May 2018   1 July 2018 
 November 2018 15 August 2018   1 October 2018

The Resource Management Journal is published 3 times a year: April, August and November. Articles should 
be no more than 2,000 words and written in accordance with the New Zealand Law Style Guide (2nd ed) by 
Geoff McLay, Christopher Murray and Jonathan Orpin, the Law Foundation New Zealand. Note: All references 
are to be included in the body of the text and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption 
by RMLA of the opinions expressed by the authors. Authors remain responsible for their opinions, and any 
defamatory or litigious material and the Editor accepts no responsibility for such material.
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