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Marine biodiversity and taonga species 
are being lost in the gap between regional 
coastal plan and Fisheries Act spheres of 
control. Yet if the ocean’s ecosystems fail, the 
fishing industry will too. 

Recent reports paint a distressing picture 
of species decline and the deleterious 
effects of fishing, illustrating the extent to 
which New Zealand’s fisheries and marine 
management systems are failing. A key reason 
for this poor environmental outcome is a lack 
of clarity regarding roles and responsibilities 
of the entities tasked with maintaining and 
protecting marine biodiversity.

FISHERIES ACT PROTECTION METHOD – 
TEMPORARY CLOSURE

The MV Rena grounding on Te Tau o Taiti (Otaiti)/Astrolabe 
Reef on 5 October 2011 caused significant impacts on the 
surrounding marine environment (Waitangi Tribunal The 
Final Report on the MV Rena and Motiti Island Claims 
(WAI 2391, WAI 2393, 2014) at 5). The navigation exclusion 
zone that was subsequently put in place around the reef 
allowed marine life to recover not only from pollution from 

the grounding, but also from long-term fishing pressure. 
It also gave legal effect to tangata whenua wishes for a 
rahui over Otaiti and surrounding waters (Motiti Rohe 
Moana Trust “Application for a s 186A Temporary Closure” 
January 2016). 

Nga Hapu o te Moutere o Motiti, of nearby Motiti Island, is 
a particularly active voice for protection of Otaiti. Prior to 
the Rena’s grounding it had previously formed the Motiti 
Rohe Moana Trust to address the kaupapa of the Motiti 
rohemoana, fisheries and resource management. After 
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becoming aware of government intentions to uplift the 
exclusion zone following conclusion of Rena salvage works, 
the Trust applied on behalf of the hapu in January 2016 for 
a temporary closure of fishing under s 186A of the Fisheries 
Act 1996 (Fisheries Act) to ensure the regeneration of the 
mauri of the reef and its inhabitants, both of which are 
taonga.

Section 186A enables the Minister of Primary Industries to 
temporarily close any area of New Zealand fisheries waters 
in respect of any species of fish, aquatic life or seaweed, 
or to restrict or prohibit particular fishing methods. 
The Minister may impose such a closure, restriction or 
prohibition only if he or she is satisfied that it will recognise 
and make provision for the use and management practices 
of tangata whenua in the exercise of non-commercial fishing 
rights by improving the availability or size (or both) of a 
species of fish, aquatic life or seaweed in the area subject 
to the closure, restriction or prohibition; or recognising a 
customary fishing practice in that area (Fisheries Act 1996, 
s 186A(2)). 

Before giving a temporary closure notice under s 186A(1) 
of the Fisheries Act, the Minister must consult such persons 
as the Minister considers are representative of persons 
having an interest in the species concerned or in the 
effects of fishing in the area concerned, including tangata 
whenua, environmental, commercial, recreational and 
local community interests; and provide for the input and 
participation in the decision-making process of tangata 
whenua with a non-commercial interest in the species or the 
effects of fishing in the area concerned, having particular 
regard to kaitiakitanga (Fisheries Act 1996, s 186(7)). 

Taiapure-local fishery areas, another “protective” 
mechanism under the Fisheries Act, are similarly focused on 
protection for fishing purposes (recognition of customary 
food gathering) (Fisheries Act 1996, pt 9). 

In its application the Trust described the closure as 
necessary to give effect to the purpose of the rahui and 
customary management practices, particularly to improve 
fish stocks which are seriously depleted and especially 
to allow taonga species to recover. The Trust contended 
that in the circumstances there was an urgent requirement 
for temporary closure to preserve and protect the initial – 
and only – benefit accruing from the Rena disaster, being 
the consequence of no fishing pressure around Astrolabe 
Reef due to the navigation exclusion zone. Its application 

indicated that the closure had allowed four years of 
recovery for some taonga species (hapuku, for example), 
which were reportedly re-establishing around the reef, and 
that the exclusion zone had also had a spill-over “halo” 
effect for the waters around Motiti Island, improving 
availability and size of customary species. The Trust argued 
that urgent action was required to avoid taonga species 
being decimated when the navigation exclusion was 
uplifted. The application also described the consultation 
that the Trust had undertaken.

The exclusion zone was uplifted in April 2016 (“Rena 
Navigation Safety Exclusion Zone amended” (4 April 2016) 
Bay of Plenty Regional Council <www.boprc.govt.nz>) 
with no prior response to the temporary closure request 
forthcoming from the Minister of Primary Industries.  

In June 2017, the Minister formally rejected the temporary 
closure request (Letter from Minister Guy to Umuhuri 
Matehaere, 9 June 2017). The request was not declined 
for lack of need, but on the basis that the Trust had not 
provided a proposal for fisheries protection around the 
reef supported by all tangata whenua parties. The Minister 
indicated that he could not be satisfied that the closure 
would recognise and provide for the use and management 
practices of tangata whenua in the exercise of non-
commercial fishing rights and that the application therefore 
did not meet the statutory criteria. 

Since the uplifting, the Trust reports that heavy fishing has 
again stripped the reef of keystone and taonga species, 
with rich, kelp communities and inhabitant marine species 
replaced by kina barrens. 

ENVIRONMENT COURT DECISION

While the Minister’s decision on the s 186A temporary 
closure application was pending, the Trust took parallel 
action advocating for marine spatial planning to protect 
and restore the moana surrounding Motiti Island in its 
submission and subsequent appeal on the Bay of Plenty 
Regional Coastal Environment Plan. 

The Regional Council disclaimed jurisdiction to impose 
controls on fishing in its regional coastal plan, which led the 
Trust to apply for an Environment Court declaration. The 
declaration applied for was that it was lawful for the Council 
to include objectives, policies and methods (including 
rules) in its proposed Regional Coastal Environment Plan, 
in spatially defined parts of the coastal marine area, that 
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avoid, limit or discourage fishing techniques or methods 
where the sole or dominant purpose relates to protection 
of biodiversity, significant habitat, natural character or 
the relationship of Māori with waters and taonga species 
(Trustees of the Motiti Rohe Moana Trust v Bay of Plenty 
Regional Council [2016] NZEnvC 240 at [4]). 

In a decision released on 5 December 2016, the Environment 
Court made a declaration confirming that controls on fishing 
methods or techniques are able to be used in regional 
coastal plans as long as they are for resource management 
purposes (Trustees of the Motiti Rohe Moana Trust v Bay of 
Plenty Regional Council [2016] NZEnvC 240).

The core issue was the interface between the Fisheries 
Act and the Resource Management Act 1991 (RMA), and 
particularly the application of s 30(2) of the RMA which limits 
specified fisheries-related controls (at [8]). The Attorney-
General joined the proceeding, motivated to clarify the 
interface between the two Acts and avoid plan provisions 
which offend s 30(2) (at [9]). Forest & Bird, the New Zealand 
Māori Council and a number of iwi parties joined in support 
of the declaration sought. 

The Court concluded that the RMA and the Fisheries Act 
were intended to work in tandem and “that both Acts are 
aware of, and attentive to, the other” (at [10]). The Court 
described s 30(2) of the RMA as “particularly limited” in its 
effect (at [31]). It found that there were three “preconditions” 
for s 30(2) to apply. To offend s 30(2), a proposed rule would 
need to: 

• be for a function under s 30(1)(d)(i), (ii) and (vii); and

• control the taking, allocation or enhancement of 
fisheries; and

• be for the purpose of managing fishing or fishing 
resources.

The First Precondition 

Following Property Rights in New Zealand Inc v Manawatu 
Wanganui Regional Council [2012] NZHC 1272, the Court 
held that a regional council’s ability to include provisions in 
its plan to maintain indigenous biological diversity under s 
30(1)(ga) of the RMA is not exercised through s 30(1)(d)(i) to 
(vii), and so is not captured by the first precondition. The 
intent of s 30(1)(ga) “is to undertake a broader assessment 
and to enable objectives, policies and methods to identify 
indigenous biological diversity issues whether they occur 

on land, in the coastal marine area or elsewhere” (at  
[34]–[40]).

In contrast, the Court noted that rules relating to the 
relationship of Māori with taonga would be made under 
s 30(1)(d) of the RMA (at [42]), and so went on to consider 
the second and third preconditions. 

The Second Precondition

The Court noted that provisions might be inserted within 
a regional coastal plan which may not directly relate to 
the fishery resource or fishing itself but might nevertheless 
preclude actions which might have a direct or indirect effect 
upon fish stocks. Such a provision might amount to taking, 
allocation or enhancement of fisheries resources (at [47]).

The Third Precondition

Objectives and policies that identify areas of significant 
indigenous biodiversity are not for the purpose of fisheries 
management (at [49]). “Purpose” does not address the 
effect of the rule, but rather the intent or objective or 
reasons for it (at [51]).

The Court firmly rejected the suggestion that significant 
habitats of indigenous fauna, protected under s 6(c) of the 
RMA, do not include protection of the fauna within them. 
There is a complex inter-relationship between fauna, flora 
and habitat such that habitat must include the fauna within 
it. This is confirmed by Policy 11 of the New Zealand Coastal 
Policy Statement 2010 (at [50]).

Other reasons for controlling fishing that would be for a 
resource management purpose would include ss 6(e), 7(a) 
and 8 of the RMA purposes (relating to the relationship 
of Māori with water and taonga species, the exercise of 
kaitiakitanga and Treaty principles respectively).

HIGH COURT DECISION

The Attorney-General did not agree with the Environment 
Court’s clarification of the relationship between the two 
Acts and appealed its decision to the High Court. The 
appeal was joined by a coalition of fishing industry parties, 
Hawke’s Bay Regional Council and Marlborough District 
Council, and a number of parties from the Environment 
Court proceedings. Marlborough had a particular interest 
in the legal question, on the basis that the proposed 
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Marlborough Environment Plan includes a prohibition on 
fishing activities using techniques that disturb the seabed 
within any ecologically significant marine site.

In an interim decision issued on 26 June 2017, the High 
Court set aside the Environment Court’s declaration on the 
basis that it did not correctly capture the scope of s 30(2) 
of the RMA. The High Court nonetheless made legal 
findings that accorded in many respects with the reasoning 
of the Environment Court (Attorney-General v Trustees 
of the Motiti Rohe Moana Trust [2017] NZHC 1429 at 
[135]). It found that regional councils cannot control land, 
occupation of coastal space or activities on the surface 
of water in the coastal marine area to regulate fishing for 
the purpose (or object) of managing fishing or fisheries 
resources that are controlled under the Fisheries Act, but 
that the Fisheries Act does not purport to address, let alone 
control, all the effects of fishing on the wider environment 
(including people and communities) (at [7]–[8]). 

The Court considered the sustainability function under the 
Fisheries Act to be focused on biological sustainability of 
the aquatic environment as a resource for fishing needs. By 
contrast, the RMA defines sustainability more broadly to 
include protection and environment more widely to mean 
ecosystems and their constituent parts (including people 
and communities), and all natural and physical resources 
(at [9] and [17]).  

The Acts envisage parallel, complementary and overlapping 
management of fishing and the effects of fishing. The 
Fisheries Act has primacy on sustainable utilisation, which 
includes the sustainable utilisation of fisheries resources 
now and in the future and the effects of fishing on the 
biological sustainability of the aquatic environment as 
a resource for fishing needs. Regional councils remain 
tasked with the management of the effects or externalities 
of fishing on the wider environment as defined by the RMA 
(at [10]–[12]).  They cannot exercise the functions specified 
at s 30(1)(d) to regulate fishing for the purpose of managing 
the utilisation of fisheries resources or the effects of fishing 
on the biological sustainability of the aquatic environment 
as a resource for fishing needs (at [17] and [131]). However, 
they are not prevented from exercising functions to control, 
when necessary, other effects or externalities of fishing 
activity on the environment (at [13]).  They can manage the 
effects of fishing that are not directly related to biological 
sustainability of the aquatic environment as a resource for 
fishing needs (at [18], [109] and [132]). 

In particular, for effects on Māori values (at [14]–[15] and 
[19]), a regional council may exercise all functions in respect 
of matters Māori, provided they are not inconsistent with 
the special provision made for Māori interests under 
the Fisheries Act (at [119] and [133]). The Fisheries Act’s 
coverage is special when giving effect to treaty settlements. 
RMA controls must be developed in light of, among other 
things, Fisheries Act provision for ensuring sustainability, 
including regulations relating to taiapure. A council seeking 
to manage effects on Māori values must be careful not to 
duplicate the functions performed under the Fisheries 
Act. A council seeking to recognise and provide for the 
relationship of Māori with their taonga must not derogate 
from the provision for Māori rangatiratanga made under 
pt 9 of the Fisheries Act (at [129]). 

With respect to indigenous biodiversity, s 30(2) of the 
RMA does not prevent a council from performing its  
s 30(1)(ga) statutory function to maintain indigenous 
biodiversity (at [16]). A regional council will need to be 
satisfied that the exercise of the s 30(1)(ga) function 
is demonstrably necessary to maintain indigenous 
biodiversity per se (at [129] and [134]). 

RMA control on other fishing effects such as intrinsic 
values, wāhi tapu, navigation, natural landscape and non-
commercial fishing or recreational activity would also likely 
fall outside the s 30(2) injunction (at [114]). 

The Court held that the need for separate, additional RMA 
control of the effects of fishing on the aquatic environment 
will need to be clearly demonstrated, given the very careful 
calibration undertaken by Fisheries Act functionaries 
when setting sustainability measures, fixing a Total 
Allowable Catch, allocating fisheries stocks, providing for 
rangatiratanga or making regulations to give effect to the 
Fisheries Act’s purpose (at [130]). 

The Court was not minded to make a formal declaration but 
reserved leave to the parties to comment on the form that 
a declaration might take, and set out a draft declaration 
at [137] of the High Court decision. In its final decision 
(Attorney-General v Trustees of the Motiti Rohe Moana 
Trust (No 2) [2017] NZHC 1886), the Court confirmed 
that it would not make a formal declaration because “[a]
ny final declaration on the broad, essentially hypothetical 
questions posed by the Attorney-General runs the risk of 
overreach or oversimplification” (at [16]). It confirmed that:

“[21] For the reasons expressed at length in the 
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judgment, I resolved that primacy is generally 
afforded to the FA on the sustainable utilisation 
of fisheries resources and the management of the 
effects of fishing on the biological sustainability of 
the aquatic environment as a resource for fishing 
needs, but the two Acts envisage overlapping 
control of fishing and the effects of fishing. The 
legality of control in disputed areas will need to be 
worked out at the finer grain, including in respect 
of rules relating to Māori matters or interests and 
the application of s 30(1)(ga). As Ms Dixon submits, 
RMA Schedule 1 hearings are the appropriate 
forums for such analysis.” 

The final decision also clarified that the draft declaration 
must not be read as a de facto declaration, and that 
references to controls being “strictly necessary” to 
maintain indigenous biodiversity were not legal tests but 
rather summary expressions for fully developed reasoning 
in other parts of the judgment (at [23]).

COURT OF APPEAL BID

The Attorney-General has sought leave to appeal to the 
Court of Appeal on two questions; firstly, the true scope of 
s 30(2) of the RMA, and secondly, whether regional councils 
can impose controls on fishing to maintain indigenous 
biological diversity pursuant to s 30(1)(ga) of the RMA.

The Trust sought leave to cross-appeal the High Court 
interim decision finding that a regional council may perform 
its s 30(1)(ga) function to maintain indigenous biodiversity 
only to the extent “strictly necessary” to perform that 
function; and to cross-appeal the decision not to issue a 
declaration.

At the time of writing, the Court of Appeal is yet to make a 
decision on the leave applications.

MERITS HEARING IN THE ENVIRONMENT COURT

In the meantime, the merits appeal concerning the Trust’s 
bid to have fishing-related controls included in the Bay of 
Plenty Regional Coastal Environment Plan was heard in late 
November 2017. The Attorney-General has been granted 
leave to appear at that hearing and to call evidence on 
specific matters generally concerning Fisheries Act controls 
in the Bay of Plenty and their interaction with possible 
regional coastal plan controls. 

OBSERVATIONS

The Trust’s declaration proceedings are only one of a 
number of skirmishes between fisheries management, 
protection of marine biodiversity and provision for tangata 
whenua interests currently at play. The proposed Kermadec 
Ocean Sanctuary, controversy over commercial catch 
dumping, the review of the Quota Management System 
and Marine Protected Area legislation, the Ministry for the 
Environment’s and Statistics New Zealand’s 2016 Marine 
Domain Report and its distressing picture of species 
decline and the deleterious effects of fishing have all been 
running in parallel. What is becoming increasingly clear is 
that New Zealand’s fisheries and marine management is 
not working, and it is ocean flora and fauna – fish, koura, 
dolphins, birds, kelp and coral – that are losing out. 

What the declaration proceedings have highlighted is that 
a key reason behind these poor environmental outcomes is 
lack of clarity as to which entity is tasked with maintaining 
and protecting marine biodiversity for its intrinsic value, 
as taonga, and for its biodiversity value. The Environment 
and High Courts found that to be the responsibility of 
regional councils under the RMA, and that the Fisheries 
Act is concerned with managing the “effects of fishing on 
the biological sustainability of the aquatic environment as a 
resource for fishing needs” (Attorney-General v Trustees of 
the Motiti Rohe Moana Trust (No 2) (at [21]). The Attorney-
General disagrees. 

Another matter, brought to light by the declaration’s 
history concerns the shortcomings in provision for public 
and tangata whenua input into decision-making relating 
to marine environment. The Minister of Primary Industries 
sought a consensus proposal from all affected iwi groups 
before he would grant a temporary closure under the 
Fisheries Act (Letter from Minister Guy to Umuhuri 
Matehaere, 9 June 2017) – a very high bar, and one that 
may not be justified by the statutory criteria. The RMA 
provides for broad public input into planning processes, 
and for decisions to be made after having regard to 
submitters’ views rather than requiring consensus, but in the 
government’s view this does not extend to fishing controls 
(as evidenced by its ongoing jurisdictional challenge). 

The Quota Management System and the RMA were 
both revolutionary and world leading when enacted, but 
neither appears to be delivering as hoped (“New Zealand’s 
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fisheries quota management system on an undeserved 
pedestal” (5 September 2017) The Conversation <www.
theconversation.com>; “New Zealand’s environmental 
approvals: best in the world” (28 October 2013) The 
Conversation <www.theconversation.com>). International 
best practice is moving towards an ecosystem-based 
management approach. Ecosystem-based management is 
based on core principles that seek to restore biodiversity, 
recognise the multi-functional nature of ecosystems and 
maintain their adaptive capacity. These principles, in turn, 
seek to ensure that the system reflects societal values 
and provides for multiple uses (SF Thrush, KE Ellingsen 
and K Davis “Implications of fisheries impacts to seabed 
biodiversity and ecosystem-based management” (2016) 
73 IJMS i44). In short, if the ocean’s ecosystems fail, the 
fishing industry will too. 

The Quota Management System, marine protected area 
legislation and New Zealand’s resource management 
system are currently under the microscope and contenders 
for reform. This provides an opportunity to clarify roles and 
responsibilities and install a system based on solid science. 
In the meantime, unless the Court of Appeal confirms 
otherwise, regional councils will need to step up and 
control fishing where required to maintain biodiversity and 
taonga species, including by protecting significant marine 
ecological areas.

The authors note that the Royal Forest & Bird Protection 
Society is a party to the proceedings referred to in this 
article. 


