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A Call for Regional Leadership: Why regional policy statements must 
enable social, cultural and economic wellbeing

 � Bal Matheson, Partner, Russell McVeagh

Introduction

“Praise the return of the National Development Act” 
trumpets one commentator; “lament the demise of the 
Environmental Protection Act” bemoans another. The 
proposed amendments to sections 6 and 7 of the Resource 
Management Act 1991 (RMA or the Act) have again brought 
into focus the raison d’être of the RMA. The purpose of the 
RMA is sustainable management and this concept, at its core, 

comprises elements of both social, cultural and economic 
development and environmental protection. It is about 
promoting positive effects, as much as it is about avoiding, 
remedying or mitigating, adverse effects; it is as much about 
enabling social, cultural and economic wellbeing, as it is 
about environmental bottom lines and conservation. Lying 
within this irreconcilable tension is what makes the RMA an 
accepted framework within which today’s society can debate 
how our natural and physical resources are to be used.
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However, the focus on positive effects in any resource 
management hearing process is often lost amidst 
the clamour of voices decrying the adverse effects 
of any particular proposal. Unfortunately, the same 
is true in the context of many planning instruments. 
Too many focus on adverse effects, and contain few, if 
any, objectives, policies and rules designed to enable 
and actively promote social, cultural and economic 
wellbeing. This failure risks upsetting the careful 
balance within the RMA and threatens the public’s 
confidence in, and therefore the legitimacy of, these 
planning instruments.

This article examines the issue in the context of 
regional policy statements, and is being written as 
many regional councils and unitary authorities are 
preparing and releasing their second-generation 
regional policy statements. With only one or two 
notable exceptions, regional policy statements have 
been far too focussed on adverse effects, and regional 
councils are failing to exercise their statutory roles 
of co-ordinating the regional enablement of positive 
social and economic effects at a regional level 
through regional policy statements. This is contrary 
to the intended function of these crucial statutory 
planning instruments.

It’s time for a change. It’s time for real leadership at 
a regional level. Regional councils have the ability to 
rise above district-sensitivities and be advocates for 
their regions, and to clearly set out in their regional 
policy statements how, in the broadest sense, the 
region will achieve the sustainable management 
of their natural and physical resources. Unless this 
occurs, there is a real risk that second generation 
regional policy statements will lack the necessary 
legitimacy to fulfil their statutory purpose, which 
could lead to a lack of integrated management 
within a region. It could also lead to more intensive 
questioning of the purpose and functions of the 
regional councils themselves.

The statutory function of regional policy statements

Section 60(1) of the RMA requires every region 
to have a regional policy statement in place at 
all times. A regional policy statement plays a key 
role in establishing a region’s policy framework 
for sustainable management, at both regional and 
district level. Regional and district plans must give 
effect to any regional policy statement and, when 
considering resource consent applications, a consent 
authority must have regard to any applicable 
operative or proposed regional policy statement. For 
those reasons, a regional policy statement has been 
referred to as “the heart of resource management” in 

a region (North Shore City Council v Auckland Regional 
Council [1994] NZRMA 521 (PT) at 526).

Section 59 provides that the purpose of a regional 
policy statement is to:

... achieve the purpose of the Act by providing an 
overview of the resource management issues of the 
region and policies and methods to achieve integrated 
management of the natural and physical resources of 
the whole region.

To achieve that purpose, s 61 requires a regional 
council to prepare (and change) its regional policy 
statement in accordance with its functions under s 
30, the provisions of Part 2 of the RMA, its duty under 
s 32 and any relevant regulations.

Regional councils are tasked under s 30 with 
a wide range of functions, power and duties, 
including giving effect to the Act by establishing 
and implementing objectives, policies and methods 
to achieve integrated management of the natural 
and physical resources of its region. Importantly, 
s 30(1)(b) provides that a regional council shall 
prepare objectives and policies in relation to any 
actual or potential effects of the use, development or 
protection of land which are of regional significance.

The statutory framework is clear: the requirement 
to prepare a regional policy statement must be done 
in accordance with the key principles of the Act. Yet 
many first generation regional policy statements set 
out to preserve and protect their regions against 
adverse effects, with little (if any) recognition of the 
need to also enable and encourage positive effects 
and look to the future growth and development 
of their regions. Why then, in light of the express 
requirement to promote the purpose of the Act 
have so many existing regional policy statements 
nevertheless adopted an unbalanced approach?

Are the “issues” the problem?

The two key requirements for a regional policy 
statement are to provide an overview of “resource 
management issues” and to identify specific policies 
and methods to achieve “integrated management” 
of a region’s natural and physical resources. Despite 
the specific direction that a regional policy statement 
must achieve the purpose of the Act, my suspicion is 
that the phrase “resource management issues” has 
been interpreted by regional councils as requiring 
an identification of only the “problems” facing a 
particular region.
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That is, the word “issue” has been given a meaning 
solely synonymous with “adverse effect”.

That explanation is certainly borne out by a review 
of regional policy statements currently in force in 
New Zealand. Almost without exception, the focus 
of regional policy statements is to avoid or mitigate 
adverse effects, with any reference to positive effects 
(or enablement of social and economic wellbeing) 
discernible only by implication.

Yet such an interpretation cannot be supported if 
the phrase is examined in context, and in particular 
when assessed in light of the statutory purpose of the 
RMA. Section 61 specifically directs regional councils 
to consider other parts of the RMA when creating a 
regional policy statement, including the purpose and 
principles set out in Part 2. In Royal Forest and Bird 
Protection Society Inc v Manawatu-Wanganui Regional 
Council [1996] NZRMA 241 (PT) at 260, the Planning 
Tribunal confirmed that Part 2 is not subject to 
qualifications or exceptions, and that any exercise of 
discretionary judgement permitted by the RMA must 
be made subject to the provisions of Part 2.

The purpose of the Act is to promote the sustainable 
management of natural and physical resources. 
That means managing the use, development, and 
protection of natural and physical resources in a way, 
or at a rate, which enables people and communities 
to provide for their social, economic, and cultural 
wellbeing. And while an aspect of sustainable 
management is “avoiding, remedying or mitigating 
any adverse effects of activities on the environment”, 
it is by no means the sole requirement — sustainable 
management also includes an important enabling 
aspect in respect of social, cultural and economic 
wellbeing.

Equally, s 30 specifically directs regional councils 
to prepare objectives and policies in relation to any 
actual or potential effects of the use, development or 
protection of land which are of regional significance. 
The definition of “effect” set out in s 3 of the Act 
explicitly includes both positive and negative effects, 
and the careful balancing of both aspects when 
preparing planning documents or assessing consent 
applications is a hallmark of the entire resource 
management regime in New Zealand.

As such, the statutory framework — including the 
function and purpose behind enacting any regional 
policy statement — finds itself deeply rooted in 
positive effects. Regional policy statements, and 
indeed all subordinate planning instruments, 
ought to be giving potential positive effects equal 

weighting to adverse effects.

The preferred interpretation of s 59 (the purpose 
of regional policy statements) should be one that 
defines “issue” as:

An important topic or problem for debate or discussion. 
(Shorter Oxford English Dictionary, 6th edition)

That interpretation would allow the same scope 
for regional councils to protect key resources from 
inappropriate adverse effects, while also requiring 
councils to identify those positive social, cultural, 
and economic considerations which are particularly 
important to a region’s success and growth, and to 
actively support and enable those outcomes through 
regional objectives and policies. This broader 
interpretation is consistent with many of the reports 
from the late 1980s and early 1990s, which were 
part of the RMA’s early gestation. For example, the 
Explanatory Note to the Resource Management Bill 
stated:

Regional Councils are required to prepare regional 
policy statements which will provide the overall policy 
framework for resource management of the region. (at 
vii)

The December 1988 Report People, Environment 
and Decision Making: the Government’s Proposal for 
Resource Management Law Reform (Ministry for the 
Environment) observed that:

In particular, the region will be the place where the 
elements of resource management can be brought 
together and considered in a comprehensive way, 
focussing on issues of regional significance. (at 25)

A little further on, the Report noted:

Regional planning and policy development

The Government’s proposals suggest the following role 
and functions for regional government:

a) an overview responsibility for developing broad 
regional policy on resource management issues 
of regional significance (akin to some elements of 
existing regional planning functions) … . (at 30)

It is gratifying that not all regional policy statements 
have cast the issues facing their regions in an entirely 
negative light. Taranaki’s Regional Policy Statement 
appears to have adopted the correct interpretation 
and, as a result, refers to social, economic and cultural 
benefits throughout its provisions. The document 
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clearly sets out that the use and development of 
natural and physical resources is just as much a 
significant resource management issue for Taranaki 
as is the protection of those resources.

Building on that theme, Taranaki’s Regional Policy 
Statement goes on to emphasise the various positive 
issues which are important to the region, including: 
the prominent role that farming and other land-
based activities play in providing employment 
opportunities; the importance of the manufacturing 
and construction sectors in the regional economy; 
the region’s national and international reputation 
for its food-processing industries (including dairy); 
the benefits of tourism as a result of developments 
based around the region’s mountains, forests and 
other natural resources; the vital role played by the 
region’s infrastructure in the wellbeing of its people 
and communities; and the strategic importance of 
Taranaki’s oil and gas industry to New Zealand.

The Taranaki Regional Policy Statement includes 
an equal number of provisions directed at the 
management of potential adverse effects, but 
it does so within a framework that allows the 
numerous positive effects which flow from the 
region’s key natural and physical resources to be 
properly considered alongside the need to avoid 
adverse effects. That careful balancing exercise is 
to be applauded but, put bluntly, it is also the only 
approach that promotes the Act’s purpose.

A bridge too far?

It is somewhat ironic that my criticism of regional 
councils not adopting a broad enough approach to the 
contents of regional policy statements is occurring at 
the same time as local government, predominantly 
city and district councils, are responding to legislative 
amendments to reduce the scope of their activities 
— this due to a central government concern that 
some councils have gone too far in their endeavours 
to address social and economic wellbeing under the 
Local Government Act 2002. 

Yet, even for regional councils operating comfortably 
within the revised framework of the Local 
Government Act 2002 (see, for example, the new 
s 10(1)(b) of that Act), it is evident that there is a 
lot more that could be done in second generation 
regional policy statements under the RMA to 
identify and promote positive social and economic 
outcomes, and to plan positively — to the extent 
that it is appropriate for local (rather than central) 
government to do so — for the future needs of a 

region. That brings us to the importance of regional 
policy statements.

The importance of properly balanced regional policy 
statements

As noted earlier, in my experience, planning 
documents in general, and regional policy statements 
in particular, have tended to focus on managing 
only adverse effects. The result of this narrow 
focus is that the use and development of natural 
and physical resources is consistently framed 
in negative, restrictive terms, despite the clear 
requirement in the Act to also enable people and 
communities to provide for their social, economic 
and cultural wellbeing. The flow-on effect of course 
is that district plans, when giving effect to these 
narrowly-construed regional policy statements, are 
unnecessarily restrictive.

The Environment Court has considered the balancing 
act required between positive effects and adverse 
effects. For example, the decision of the Court in 
Day v Manawatu-Wanganui Regional Council [2012] 
NZEnvC 182, noted this tension in reference to the 
Proposed One Plan, a second-generation regional 
policy statement and regional plan created by the 
Manawatu-Wanganui Regional Council.

Relevant to the decision, the One Plan provided:

The adverse environmental effects of renewable 
electricity generation facilities can also be a barrier 
[to development], if they are not appropriately avoided, 
remedied or mitigated. (at ch 3)

Yet the Court explicitly recognised the increasing 
demand for energy generation and the positive 
effects that come from such generation on one hand, 
and a need to avoid adverse effects on the other, 
commenting that:

… even a goal as important as renewable energy 
generation will not necessarily prevail over any other 
consideration. (at [2-44])

The decision highlights that while positive effects 
should not be overstated, and will not prevail over 
adverse effects in all cases, it is critical that they 
are recognised within regional policy statements. It 
is often the most critical infrastructure, or projects 
that will bring about the most significant positive 
economic or social effects, that will also result 
in the most significant potential adverse effects. 
For example, airport or port expansions, regional 
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wastewater treatment plants, hydro-electric 
schemes, wind farms, or major irrigation projects. 
Those proposals most often fall to be considered 
as discretionary or non-complying activities, 
and therefore must look to district and regional 
objectives and policies to find support. If regional 
policy statements do not recognise appropriately the 
positive effects that arise from regionally significant 
infrastructure or development projects then, over 
time, fewer of those projects will achieve consent.

What needs to be achieved in second generation 
regional policy statements?

Since the adoption of the RMA, a lot has been learned 
about integrated, effective and sustainable resource 
management practices. Councils, when preparing 
their second generation regional policy statements, 
will have a significant body of experience to draw on 
and I anticipate that, as a result, the new statements 
will see sweeping change both in content and 
approach. Such change will be necessary to enable 
both regional and district councils to make more 
appropriate consenting decisions which consider 
both the positive and negative impacts of the use, 
development or protection of our natural and 
physical resources.

The first generation regional policy statements are 
at various stages; some being operative for over a 
decade with no review process scheduled; some 
reviews currently underway; and some new regional 
policy statements being made operative earlier this 
year.

So do the new regional policy statement documents 
adopt a more balanced approach to the identification 
of regional benefits and positive effects?

The Wellington Regional Policy Statement recognises 
at the outset that it is “not appropriate to consider 
only those provisions addressing the adverse effects 
of activities, without considering those provisions 
which address the benefits of activities, and vice 
versa”. In its opening pages the Regional Policy 
Statement adopts an inherently positive approach to 
the issues facing the region, noting that “ultimately 
the regional policy statement focuses on the matters 
that it can influence to make progress towards a 
sustainable region”.

The Regional Policy Statement includes a number 
of objectives and policies that look to the benefits 
that arise from, for example, renewable energy and 
regionally-significant infrastructure. It actively seeks 

to enhance the viability of regionally-significant 
centres, and there is a focus on utilising the region’s 
mineral resources for the current and future needs 
of the community. Yet there are still a large number 
of objectives and policies which concentrate on the 
need to avoid the adverse effects of inappropriate 
development in the coastal environment, in rural 
areas, or on natural features and landscapes, without 
any recognition that on some occasions there may 
be positive effects that flow from infrastructure or 
development locating in such areas.

The Canterbury Regional Policy Statement observes 
that its purpose is to resolve the significant resource 
management issues of the region, noting that they 
generally involve widespread problems, scarce 
resources, resource-use conflict, or cumulative 
impacts. In that respect there appears to be a lack of 
recognition that the region may also have “issues” 
that require the enablement of certain activities 
which, in turn, may result in important benefits for 
the region as a whole.

Yet the statement goes on to observe that strong and 
resilient communities exist where the four wellbeings 
are addressed and enhanced, which in turn implies 
a measure of commercial and financial prosperity 
that needs to be achieved within a framework of 
sustainable resource management. In doing so, it is 
acknowledged that there are benefits to be derived 
from ecosystems and natural resources, as well as a 
need to protect those resources from adverse effects.

In many respects, these most recently operative 
statements are a step toward more balanced decision-
making. But in my opinion the only proposed regional 
policy statement that fulfils the requirement to be 
a properly balanced document is that of Northland 
Regional Council. The themes in this proposed 
Regional Policy Statement are evident from the very 
first page (the Chairs’ foreword). This foreword 
recognises that the Regional Policy Statement must 
take a broad view:

The Committee has listened to all the feedback received 
from a wide range of sources during the development 
of the Proposed Regional Policy Statement and this 
open and collaborative approach has enabled us to 
produce a document that encompasses the needs of 
all Northlanders. It’s a wider view that provides for 
economic development and wellbeing while sustainably 
managing our resources for future generations.

The proposed Regional Policy Statement is correctly 
positioned as a document through which the 
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Regional Council can lead, promote sustainable 
management in its broadest sense, and achieve 
integrated management. For example:

The Proposed Regional Policy Statement is a regional 
document ... that will affect how people, business 
and industry use, develop and protect Northland’s 
resources and it will influence the content of future 
regional and district plans.

Developing this Proposed Regional Policy Statement 
has provided us with a unique opportunity to address 
what we want Northland’s future to look like, and to 
support our vision by putting in place a sustainable 
management document that will manage Northland’s 
resources in their widest sense.

...

We believe the new Regional Policy Statement will 
achieve greater integrated management of our natural 
resources — how they are used, the value we place 
on them and the community’s aspirations for their 
management.

Unsurprisingly given this balanced broader view, 
economic development is expressly recognised as a 
key objective:

Economic development has been identified as a key 
objective and the new Regional Policy Statement 
provides a greater support and seeks to encourage 
economic wellbeing in Northland including significantly 
more emphasis on how, where and when to provide 
infrastructure.

The proposed Regional Policy Statement is replete 
with examples of enablement being balanced 
appropriately with other environmental, social, and 
cultural considerations. The regional importance of 
social and economic infrastructure to Northland’s 
development is expressly and repeatedly recognised. 
Importantly, this is not done at the expense of 
environmental considerations, but rather alongside 
those considerations.

Conclusion

Regional councils have an important role to play in 
our three-tiered structure of planning. Not only are 
they able to rise above district parochialism, but 

they have (or should have) the resources to be able 
to tackle the “hard” issues. But regional councils 
must earn the right to lead their region; and that 
means grasping the nettle. It means putting their 
heads above the parapet and being advocates for 
the sustainable management of their region. That 
means far more than saying why things cannot be 
done — it requires that regional councils say what 
things must be done to enable their region’s social, 
cultural and economic wellbeing, and it means 
putting in place the planning framework to enable 
that to occur.

The Northland Regional Council is to be commended 
on the approach described in its proposed Regional 
Policy Statement — it is showing real regional 
leadership in its policy formulation, and if this 
approach can be driven through the subservient 
planning instruments, Northland will become a 
better place because of it.

The recently announced freshwater reforms (10 
July 2013) will provide an acid test for regional 
councils. It would not be unrealistic to suggest that 
the future of regional councils will be dependent 
on their success in leading their region’s response 
to these reforms. Freshwater is at the heart of 
our society’s social, cultural, environmental, and 
economic wellbeing, and it is not appropriate, nor, in 
my opinion, is it possible, for there to be a “one size 
fits all” policy imposed by central government. The 
resolution of this issue must occur at a regional level, 
and to do this successfully within a reasonable time 
period regional councils will need to show greater 
leadership than they perhaps ever have before. 
Implementing these freshwater reforms must start 
with the regional policy statements, and the regional 
councils will then need to ensure that this policy is 
driven through into the regional plans and district 
plans.

To those regional councils who might feel 
uncomfortable taking the more active role that I 
say the Act requires, I would say this: … Regional 
leadership, primarily through a regional policy 
statement, is the only regional council function 
that could not be relatively easily transferred to 
either a territorial local authority, or a new central 
government entity. If not regional leadership, then 
what is your raison d’être?
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Editorial
 � Dr Jacinta Ruru, Associate Professor, Faculty of Law, University of Otago 

This August 2013 issue of RMJ goes to press hard on the 
heels of the Environment Minister’s latest announcement 
to reform the Resource Management Act 1991 (RMA). On 
10th August, Hon. Amy Adams unveiled the next phrase 
of the Government’s plans to revamp the resource 
management system. The RMA is now 22 years old and 
according to the Minister it is “not serving us well”. In 
a speech made on the same day as this announcement, 
she explained that one of the symptoms of the problems 
with the RMA is our “incredibly complex” planning 
system. Adams explained:

 “It might interest you to know that for our 4.5million 
people we have more than 170 different planning 
documents across 78 councils that are often duplicative 
or inconsistent. Compare that with Scotland which 
has 5.3 million people but just 37 equivalent planning 
documents”.

The Minister has thus called for a “tune up” of the 
RMA. The main changes proposed for the RMA 
as stated in the Minster’s press release include: 

• A requirement for councils to work together to 
develop a single plan, covering all the rules in their 
area;

• A new national planning template that sets out the 
structure and key content all councils must follow in 
the development of their resource management plans;

• New fast-track consenting rules and processes to 
improve timeframes for simpler consents

• Enhanced provision for natural hazard management, 
learning the lessons from Canterbury

• Requirements to better engage with local iwi in 
making planning decisions

• Require councils to provide a minimum of 10-years of 
urban land supply to cope with projected population 
growth

• Revise and consolidate the current sections 6 and 7 
into a single list of matters of national importance

• Establish a clearer performance-monitoring 
framework for councils, making them more 
accountable on how they are meeting environmental, 
cultural, social and economic needs

According to the Minister, “Taken together, the changes 
will streamline and improve decision-making at every 
level”. The proposed RMA changes are explained in more 
detail in the document released on the same day on the 
Ministry for the Environment’s website entitled Resource 
Management Summary of Reform Proposals 2013. This 
30-page document is divided into six parts: Improving 
resource management planning; national consistency 

and guidance; efficient and effective resource consents; 
council performance; freshwater reforms and other 
matters. RMLA members will be well versed in these 
proposed changes and we will all be looking out for 
the Resource Management Reform Bill expected to be 
introduced into the House later this year.

Turning to the content of this RMJ issue, the editorial 
committee thank all of our contributors who share with 
us arguments and insights into many timely matters 
spanning regional planning statements, valuing natural 
assets, the founding principles of the RMA, Treaty of 
Waitangi settlements, and fracking. Tucked into this 
issue is also the RMLA Executive’s initial reaction to the 
proposed RMA reform, a book review, and notes on two 
recent cases.

In our leading article, Bal Matheson asserts that it 
is time for real regional leadership where regional 
councils must rise above district-sensitivities and 
district parochialism and be advocates for their regions. 
Matheson explains that regional councils have tended 
to focus on managing only adverse effects despite the 
clear requirement in the RMA to also enable people 
and communities to provide for their social, economic 
and cultural wellbeing. Matheson concludes “regional 
councils must earn the right to lead their region; and 
that means grasping the nettle”.

Mark Christensen and Maree Baker-Galloway respond to 
the New Zealand Institute of Economic Research’s public 
discussion document titled Valuing Natural Assets 
(May 2013). Christensen and Baker-Galloway argue that 
the uncertainty over economic valuation is a problem 
needing remedy rather than an issue to be excluded 
from consideration. They illustrate this argument by 
closely considering several recent court cases.

Bronwyn Carruthers and Simon Pilkinton query whether 
the RMA reform packages are attacking the founding 
principles of the RMA namely public participation 
in decision-making. Vivienne Holm outlines some of 
the redress that is included in recent and upcoming 
Treaty of Waitangi settlements and discusses how it 
will impact on RMA processes and decision-making. 
Amelia Keene takes a comparative lens and considers 
hydraulic fracturing – a method used to obtain natural 
gas resources from unconventional shale rock sites – in 
the United States and New Zealand.

Picking up on Keene’s comparative gaze but turning to 
a different country: Australia. I was interested to note 
that this month the High Court of Australia released a 
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significant case relating to the largest ever native title 
claim to sea country in Australia: Akiba on behalf of the 
Torres Strait Regional Seas Claim Group v Commonwealth 
of Australia [2013] HCA 33. It is an historic case where 
the court has unanimously upheld native title rights and 
interests to commercial fishing in an area encompassing 
approximately 37,800 square kilometres of sea in the 
Torres Strait extending between Cape York Peninsula 
and Papua New Guinea (that is far north Queensland). 

In Australia, since 1993, Indigenous Australians have 
been able to bring cases to the courts claiming native 
title or native title rights and interests in land and 
waters. Section 223 of the Native Title Act (Cth) spells 
out the test. For a successful claim to native title, three 
components of section 223(1) need to be satisfied: 

(a) the rights and interests are possessed under the 
traditional laws acknowledged, and the traditional 
customs observed, by the Aboriginal peoples or Torres 
Strait Islanders; and

(b) the Aboriginal peoples or Torres Strait Islanders, 
by those laws and customs, have a connection with the 
land or waters; and

(c) the rights and interests are recognised by the 
common law of Australia.

Back in July 2010, the Federal Court of Australia 
accepted the application made on behalf of 13 island 
communities in the Torres Strait for a determination of 
native title over a large part of the waters of the Strait. 
The Court accepted that these Indigenous communities 
have a right to access and take for any purposes the 
resources in the native title area, including taking fish 
for commercial or trading purposes. However, the Court 
qualified the native title claim by holding that it was not 
exclusive. Thus the native title holders did not hold their 
rights and interests to the exclusion of others, and the 
rights have to be exercised in accordance with their own 
traditional laws and customs, and the laws of Australia. 
But this case was appealed on the commercial fishing 
point. In March 2012, the Full Court of the Federal Court, 
by majority, allowed the appeal and held that successive 
fisheries legislation had extinguished any right to take 
fish and other aquatic life for commercial purposes.

The High Court’s decision released on 7th August did 
not agree. The Court closely examined the fisheries 
legislation. But as Hayne J, Kiefel J and Bell J concluded:

“telling the native title holders in this case, ‘You may not 
fish for the purpose of sale or trade without a licence’, 
did not, and does not, sever their connection with the 

waters concerned and it did not, and does not, deny the 
continued exercise of the rights and interests possessed 
by them under the traditional laws acknowledged, and 
traditional customs observed, by them. The repeated 
statutory injunction, “no commercial fishing without 
a licence”, was not, and is not, inconsistent with the 
continued existence of the relevant native title rights 
and interests”. [para 75]

French CJ and Crennan J, in a separate joint judgment, 
explained that the inconsistency argument ought not be 
accepted because a native title right is not the exercise of 
a lesser right recognising the proper distinction between 
proprietary and usufructuary rights [see para 39]. For 
an excellent insight into the background of this case see 
Lauren Butterly “Before the High Court. Clear Choices 
in Murky Waters: Leo Akiba on behalf of the Torres Strait 
Regional Seas Claim Group v Commonwealth of Australia 
(2013) 35 Sydney Law Review 237. As Butterly has stated 
in her media commentary this month, this High Court 
decision should signal the start of a reconsideration of 
Australia’s approach to Indigenous marine governance.

Of course, in New Zealand, many of the issues relating to 
Maori customary rights and interests in saltwater have been 
resolved with, for example, the Maori Fisheries Act 2004 
and the Marine and Coastal Area (Takutai Moana) Act 
2011. The interest in this case for New Zealand, and other 
similarly British colonised countries, is the acceptance of 
the commercial dimension of native title. It is a case of 
interest to New Zealand especially for those thinking 
about the still unresolved and undefined Maori interests 
in freshwater. Earlier this year the New Zealand 
Supreme Court heard evidence from the Deputy Prime 
Minister acknowledging Maori have rights and interests 
in water and that the Crown is working with Maori 
through different forum to identify these rights. One 
avenue noted by the Supreme Court was that “iwi will be 
involved in the second stage of reviewing the Resource 
Management Act” New Zealand Maori Council v Attorney-
General [2013] NZSC 6 at [144]. This month this second 
stage of the RMA revamp was launched and it will be 
interesting to see how this issue, amongst many others, 
develop in the coming months. 

We hope you enjoy reading this RMJ issue. And remember 
if you would like to contribute to the RMJ please read the 
call for contributions on the back page of this issue. In 
the meantime, we are looking forward to the upcoming 
RMLA annual conference in New Plymouth next month: 
26th – 28th September. The conference team have put 
together a stellar programme and we urge everyone to 
consider attending this conference with the apt theme 
“Black & White Gold – Does it all Glitter?”. 
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Valuation of Natural Assets — What the Courts Have Said So 
Far

 � Mark Christensen and Maree Baker-Galloway, Anderson Lloyd Lawyers

Introduction

In May 2013 the New Zealand Institute of Economic 
Research released a public discussion document 
titled Valuing Natural Assets. The Paper noted 
that New Zealand producers and consumers get a 
lot of value from natural assets, much of which is 
intangible. This was seen as a fundamental reason to 
make “special effort to measure the value of natural 
assets, to make sure we make the right decisions 
about their use and conservation”.

The Paper states that a key barrier to using 
economic valuation is the cost and uncertainty of 
values obtained from the variety of techniques 
being used: “This is a real issue, to the extent that 
doubts are being expressed in resource management 
cases whether economics has much to add when 
considering environmental effects”.

The thesis of the NZIER Discussion Paper is that to 
“remove this barrier, valuations need to be cheaper 
and easier to compare”, and that a “standardised 
technique could provide relative values for different 
types of natural asset or service. This would make 
economic value estimates from across a range of 
natural asset settings more consistent”.

The NZIER Paper notes that while economic valuation 
is not straightforward, this does not justify “doing 
away with analysis and assuming that judgement is 
the only way forward”. The Paper states:

There is a widespread view among the practitioners 
(including some economists) in the Environment Court 
and resource management hearings that uncertainties 
in economic valuation mean economists have nothing 
to add to the consideration of the environmental 
effects. This view surfaced in recent Court decisions on 
the Denniston Mine and the Mount Cass windfarm.

As cases taken for determination by these hearings can 
have serious implications, the uncertainty over economic 
valuation is a problem needing remedy rather than an 
issue to be excluded from consideration.

In light of these comments, this article sets out what 
the courts have said about valuing natural assets under 
the Resource Management Act 1991. In summary:
• Economic considerations are an integral 

component of sustainable management. Economic 

efficiency is to be considered by decision-makers 
both for resource consent applications and for 
plan provisions.

• An economic analysis is, however, only one 
component of the overall assessment which is to 
be made. An holistic approach is to be preferred so 
that while an economic analysis can be helpful, the 
RMA requires a wider exercise of judgment.

• The RMA does not require a quantitative and 
explicit cost-benefit analysis of effects on natural 
assets to be undertaken.

• While the RMA does not prevent a quantitative 
cost-benefit analysis including natural assets being 
introduced into evidence (and there is recognition 
by some courts that such analysis would be of 
benefit in certain situations), the courts generally 
have expressed considerable reservations about 
the usefulness of economic valuations of natural 
assets or effects on natural assets.

We question the assumption which is implicit in the 
NZIER Paper that decisions by the courts to date 
have been deficient because of the way they have 
dealt with (or not dealt with) the economic valuation 
of natural assets, and effects on those assets. In our 
view the question remains as to the extent to which 
the economic valuation of natural assets suggested 
in the NZIER Paper would in reality lead to better 
decisions.

Economics under the RMA — the general principles

Resource Management Act provisions

Economic considerations are intertwined with 
the concept of the sustainable management of 
natural and physical resources. Section 5(2) refers 
to enabling “people and communities to provide 
for their … economic ... well being” as a part of the 
meaning of “sustainable management”.

When considering an application for a resource 
consent, s 7(b) states that a decision-maker must have 
particular regard (amongst a range of matters) to:

The efficient use and development of natural and 
physical resources.

When preparing a policy statement or a regional 
or district plan, s 32 requires councils to prepare 
an evaluation which demonstrates they have 
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considered the costs, benefits and alternatives of a 
proposed policy. Section 32 states:

Consideration of alternatives, benefits, and costs

…

(3) An evaluation must examine—

(a) the extent to which each objective is the most 
appropriate way to achieve the purpose of this Act; 
and

(b) whether, having regard to their efficiency 
and effectiveness, the policies, rules, or other 
methods are the most appropriate for achieving 
the objectives.

…

(4) For the purposes of the examinations referred to 
in subsections (3) and (3A), an evaluation must take 
into account—

(a) the benefits and costs of policies, rules, or other 
methods; and

(b) the risk of not acting if there is uncertain or 
insufficient information about the subject matter 
of the policies, rules, or other methods.

Section 32 is the more comprehensive requirement. 
That is because when considering a policy position, 
a council is likely to be able to consider a wider 
range of alternatives, including the alternative of 
not acting. By contrast, an applicant for a resource 
consent is much more likely to be restricted in terms 
of being able to consider alternatives.

The Resource Management Reform Bill 2012 proposes 
substantive changes to s 32, with more weight given 
to quantification of particular benefits and costs. 
When the final form of the Reform Bill becomes law 
the implications of these changes will need to be 
reconsidered.

Wide exercise of judgment required compared with 
a strict economic approach

In Geotherm Group Ltd v Waikato Regional Council 
EnvC A151/06, 19 November 2006, the Environment 
Court considered the requirements of s 32 as it 
applied to the setting of geothermal discharge 
thresholds in the Waikato Regional Plan.

In its decision, the Environment Court concluded that:

While acknowledging the usefulness of a marginal 
cost-benefit analysis, we also consider that a section 
32 analysis requires a wider exercise of judgment 
in determining whether or not a rule is the most 
appropriate method of achieving the objectives of the 
plan and the purpose of the Act. We have regard to the 
economic evidence in this context. (at [48])

In 2011, in Carter Holt Harvey Ltd v Waikato Regional 
Council [2011] NZEnvC 380 the Environment Court 
considered appeals against provisions of the 
Proposed Waikato Regional Plan to address the 
adverse effects of the taking and use of ground and 
surface water. The Court confirmed that the RMA 
includes economic efficiency as a consideration 
under s 32, but that is only one of the matters to be 
taken into account:

[177] There has been considerable debate about the 
extent of the relevance of economic evidence under the 
Act. Economic evidence can cover a wide spectrum. It 
can address macro and micro economic considerations. 
It can address international, national, regional and local 
economic considerations. It can provide an in-depth 
cost/benefit analysis as to the use of alternative sites or 
methods, or as to doing or not doing something. These 
examples are by no means exhaustive.

…

[181] Thus, there can be no doubt that the Act includes 
economic considerations. But the manner in which 
such considerations are to be taken into account is 
sometimes complex and depends on the nature of each 
individual case. Economics is just one of the various 
threads discernible in the Act which contributes to the 
attainment of sustainable management.

The Court considered that the complexity of the 
economic evidence presented was compounded by 
the fact that different methodologies were employed 
and that there was no consensus as to appropriate 
base data (at [182]). The Court went on to state that 
for economic evidence to be useful, there needs to be 
clear and ideally agreed identification of the issues 
to be addressed, and the methodologies to be applied 
when addressing them (at [185]).

In evaluating the cost-benefit analysis undertaken by 
the parties, the Court stated that it was not possible, 
in this situation, for one cost-benefit analysis to be 
preferred over another because:

[199] … The assessment of such modelling includes a 
number of factors that need to be evaluated including:
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(a) The context and framing — this includes the 
methodologies applied and the range of factors 
to incorporate into the analysis, and specific 
prediction choices;

(b) The uncertainties — there are always 
uncertainties about inputs that drive a cost/benefit 
assessment. This includes uncertainties about 
such factors as the amount, if any, of downstream 
irrigation displaced by consumptive takes 
upstream at Karapiro;

(c) The structure — the model structure needs to 
reflect reality and where different structures or 
methodologies are used, this increases uncertainty.

The Court concluded that:

Because there are so many variables that underlay the 
economic analysis, there can be no absolute answer. To 
this extent the economic evidence has its limitations. 
To enwrap issues, that rely to a large extent on 
human rationality, within fixed mathematic formulae, 
is confounded by the many variables that human 
rationality gives rise to. Further, a slight change to 
any one of the variables could give rise to dramatically 
different results. (at [200])

While the Court agreed that cost-benefit analysis did 
give an insight into the potential economic effects 
of displacing hydro-generation with water for dairy 
irrigation it was critical of the fact that the cost-
benefit analysis was too narrowly constructed and 
did not take into account the contribution of dairying 
to the regional economy (at [201]–[203]).

Section 7(b)

In terms of s 7(b), the courts have stated that 
evaluation of economic efficiency is not an end 
in itself. An efficient use of resources in an 
economic sense must be weighed against broader 
environmental factors (see Intercontinental Hotel 
v Wellington Regional Council EnvC W15/08, 14 
March 2008). Consent authorities do not need 
to determine the relative efficiency of the use of 
resources, compared with other possible uses of 
those resources and the exclusion of the activity (see 
Awly Investments Ltd v Christchurch City Council Env 
C103/02, 29 August 2002).

Section 7(b) does not require consideration of 
the use or development of other resources that 
might have been used instead (see Cullen v Kaipara 
District Council EnvC A015/99, 17 February 1999). 
It is the broad aspects of economic efficiency that 

are relevant, rather than narrower considerations 
such as financial viability or potential profit for a 
developer (see NZ Rail Ltd v Marlborough District 
Council [1994] NZRMA 70 (HC)).

Section 7(b) is also relevant in assessing the 
efficiency of methods such as plan provisions under 
the Act and accordingly has a relationship to s 32 (see 
Marlborough Ridge Ltd v Marlborough District Council 
[1998] NZRMA 73 (EnvC)).

The economic valuation of natural assets

There has been considerable uncertainty around the 
appropriateness of economic valuation of natural 
assets, or of environmental values, in the context of 
decision-making under the RMA.

Otago Regional Plan: Water

In 2002, the Environment Court released a decision 
on minimum water flows in the Otago region 
(Minister of Conservation v Otago Regional Council 
EnvC C71/02, 25 June 2002). The Court considered the 
appropriateness of economic valuations of non-use 
values. In this situation, the non-use values attached 
to water included the maintenance of instream 
ecology and habitat:

In any proper analysis of economic matters it is 
our view that the valuation of the non-use values 
including externalities are essential to any proper 
balancing for sustainable management under 
section 5 of the RMA. (at [159])

In conclusion, the Court was satisfied that the 
minimum flow figures it proposed adopted an 
appropriate balancing of competing interests.

North Bank Tunnel — Waitaki River

The Environment Court decision in Lower Waitaki 
River Management Society Inc v Canterbury Regional 
Council EnvC C080/09, 21 September 2009 concerned 
an appeal against water permits granted by the 
Canterbury Regional Council to Meridian Energy. 
The permits were to take water from the Waitaki 
Dam Reservoir for Meridian’s North Bank Tunnel 
Concept, a hydropower proposal which was expected 
to generate an extra 1100 GWh per year.

In dealing with s 7(b) the Environment Court first set 
out its interpretation of that section. The High Court 
subsequently approved this interpretation when 
considering the Project Hayes appeal, noted below.
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The Environment Court then considered the 
evidence presented about the concept of economic 
efficiency and stated:

[201] We conclude that the role of a consent authority, 
when having particular regard to section 7(b), is, where 
possible, to internalise the effects of a proposal, so 
that the cost of the externalities are imposed on the 
consent holder. It is then left to that person to decide 
whether their proposal can compete against others in 
the market. Consequently it is not usually necessary to 
consider alternative uses of the resources in question, 
or the use of alternative resources to obtain a similar 
benefit. However, there are at least three exceptions:

(1) where the costs cannot be fully internalised to 
the consent holder;

(2) where there is no competitive market (eg, in 
congestion on roads where the relevant resource is 
the land near those roads; we also note there is a 
very limited market in water permits); or

(3) where there is a matter of national importance 
in Part 2 of the Act involved and the cost-benefit 
analysis requires comparing measured and 
unmeasured benefits and costs (as is usually the 
case) so that the consent authority has to rely 
principally on its qualitative assessment, eg TV 
3 Network Services Ltd v Waikato District Council 
[1998] 1 NZLR 360, [1997] NZRMA 539 (HC).

After discussing the extensive evidence presented in 
the case, the Court went on to set out its findings on 
the cost-benefit analysis:

[525] Our role is to determine, firstly, whether there 
is an overall net benefit, taking account of both the 
measured costs and benefits and the unmeasured 
externalities that remain after remedy and mitigation. 
Secondly, and only if there is a net overall benefit, 
we need to decide whether we should have regard to 
possible alternative uses of the resources or, in special 
cases like this one where the resources proposed to be 
used are of national importance under section 6, the use 
of alternative resources to produce the same or similar 
benefits. The third step, if we get there, is to decide what 
alternatives we should consider, and then to consider 
them. The final task in considering the efficient use 
and development of the natural and physical resources 
involved is to draw a conclusion as to whether the NBTC 
is an efficient use of the natural and physical resources 
involved.

[526] Considering both the measured benefits and 
the positive and negative externalities that remain, we 

conclude that the NBTC does produce a net economic 
benefit.

Importantly, the Court did not state that a full 
cost-benefit analysis inclusive of natural assets 
is required by s 7(b), or that the consent should be 
declined if the analysis showed that there was not a 
net economic benefit.

Project Hayes

The same division of the Environment Court took 
its comments in Lower Waitaki several steps further 
in Maniototo Environmental Soc Inc v Central Otago 
District Council EnvC C103/09, 28 October 2009. This 
case concerned a proposal by Meridian Energy to 
operate a wind farm on the Lammermoor Range in 
Central Otago. In declining consent, the Environment 
Court held that Meridian was required by the 
RMA to produce evidence of quantifiable costs and 
benefits even where such quantification could not be 
performed using market techniques. The Court held 
that if that evidence had been provided, there was at 
least some likelihood that the wind farm proposal 
would not be found to be efficient in cost-benefit 
terms.

On appeal in Meridian Energy Ltd v Central Otago 
District Council [2011] 1 NZLR 482, [2010] NZRMA 477 
(HC), the High Court considered the Environment 
Court decision in detail. The High Court held that 
the Environment Court had made an error of law by 
stating that when considering an application for a 
resource consent, s 7(b) requires a comprehensive 
cost-benefit analysis, including a monetised 
valuation of effects on natural assets.

The High Court began by discussing the approach 
used by the Environment Court:

[95] Building on the formulation in Lower Waitaki 
that economic efficiency generally requires all credible 
alternatives to a proposal to be identified and included 
within a cost-benefit analysis, the Court decided:

[242]  ... s 7(b) requires a comprehensive and 
explicit cost-benefit analysis of the proposal. In that 
analysis:

(a) where market valuations are not available, 
non-market techniques may be used; and

(b) where the values of the market are different 
from those of society, alternative societal 
values may be applied.
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The idea behind the cost-benefit analysis is to 
assess, firstly, whether the proposal has a positive 
net benefit, and then whether there are credible 
alternative uses of the resources, or credible 
alternative resources that could produce the 
desired output, which have a greater net benefit. …

…

[98] A theme of seeking to maximise the quantification 
of values through s 7(b) can be traced through the 
Environment Court’s decision. The Court explained:

[226]  We are uncomfortable with a cherry-picking 
approach to efficiency. We prefer to follow the 
decision of the Court (slightly differently composed) 
in Lower Waitaki River Management Society 
Incorporated v Canterbury Regional Council at [196]:

We consider that efficiency in section 7(b) 
of the RMA requires a consent authority to 
consider the use of all the relevant resources 
and, preferably, their benefits and costs. It is 
nearly meaningless to consider the benefits 
of only some of the resources involved in the 
proceeding because the artificial weighting 
created by sections 5 to 8 of the Act will not be 
kept within the statutory proportions if the 
only matters given the ‘particular regard to’ 
multiplier (see Baker Boys Ltd v Christchurch 
City Council [1998] NZRMA 433 (EnvC) at [98]) in 
section 7(b) are those which are not identified 
elsewhere in section 7. Further, it is very helpful 
if the benefits and costs can be quantified because 
otherwise the section 7(b) analysis merely repeats 
the qualitative analysis carried out elsewhere in 
respect of sections 5 to 8 of the Act.

In the Lower Waitaki case the Court had gone on to say 
in the next paragraph that “the potential power of s 7(b) 
is in giving a relatively more objective measure of the 
efficiency of the proposal” at [197]. (original emphasis)

The High Court continued:

[101] Finally, when deciding whether the wind farm 
should be approved under the operative District Plan 
the Court said:

[745]  The most objective way of testing whether the 
wind farm would be sustainable management of the 
Lammermoor’s resources is whether it would be an 
efficient use of those resources under section 7(b) 
of the Act. On the evidence that has been presented, 
we find that the use of the wind resource is efficient, 
but consider it of at least medium likelihood that 

addressing the evidential deficiencies identified 
would lead us to conclude that a wind farm on 
the Lammermoor was not an efficient use and 
development of natural and physical resources. 
Further, Meridian has also failed in the backup to 
that, in that it has not sufficiently analysed relevant 
alternatives.

The application was refused. In part this reflected the 
Court’s view that Meridian, CODC and the Crown had 
failed to put full evidence before the Court about all 
the costs of the proposal which “would have further 
increased the objectivity of this decision” at [757](5).

The High Court considered that the Environment 
Court’s comments at [745], quoted above, provided 
considerable insight into the Court’s thinking:

Clearly its desire for quantification and objectivity 
had significantly influenced its approach to the s 
7(b) efficiency criterion (and to the ultimate issue of 
sustainable management). On the evidence actually 
presented the Court would have found that the use of the 
Lammermoor wind resource was efficient. Nevertheless 
the Court decided that if the evidential deficiencies 
(which we interpret as the lack of evidence applying the 
non-market techniques and alternative societal values 
mentioned by Dr Layton) had been remedied there was 
at least a “medium likelihood” the Court would have 
concluded that the wind farm was not efficient. (at [102], 
original emphasis)

At the Environment Court, Dr Layton had stated in 
his evidence:

8.25 Non-market valuation techniques are complex 
and often contentious. Where there are no such 
valuations available, the weighting of market and non-
market impacts is undertaken by consent authorities 
as part of their broad overall judgement of applications 
under Part II of the RMA. My understanding is that 
the relevant experts providing evidence for Meridian 
Energy have assessed the environmental effects of the 
wind farm as having an acceptable impact.

The High Court considered that this evidence was 
the source of the Environment Court’s statement that 
the comprehensive and explicit cost-benefit analysis 
it had in mind should use non-market techniques 
where market values are not available and that 
alternative societal values could be applied when the 
values of the market differ from those of society.

The High Court considered the requirements of 
s 32, noting that it does not carry any mandatory 
requirement for all the benefits and costs to be 
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quantified in economic terms, and that no such 
requirement can be reasonably inferred:

[107] The issue whether s 32 requires a strict economic 
theory of efficiency or a more holistic approach was 
raised before Woodhouse J in Contact Energy Ltd v 
Waikato Regional Council [2007] 14 ELRNZ 128 at [47]–
[51] and [88]–[92]. He declined to interfere with the 
Environment Court’s conclusion that while economic 
evidence can be useful, a s 32 analysis requires a wider 
exercise of judgment. This reflects that it is simply not 
possible to express some benefits or costs in dollar or 
economic terms. For example, the loss of an ecosystem 
such as a wetland hosting a large bird population which 
is going to be overwhelmed by land reclamation may 
not be capable of expression in dollar terms.

[108] Likewise it would be difficult, if not impossible, 
to express some of the criteria within Part 2 of the Act 
(ss 5–8) in terms of quantitative values. We take by way 
of example the following paragraphs in s 7:

(c) The maintenance and enhancement of amenity 
values:

(d) Intrinsic values of ecosystems:

…

(f) Maintenance and enhancement of the quality of 
the environment:

If any of these matters are relevant, the consent 
authority “shall have particular regard to” them even 
if they are only capable of expression in qualitative, as 
opposed to quantitative, terms. As Dr Layton said, in 
this situation it is necessary for the consent authority 
to weigh market and non-market impacts as part of its 
broad overall judgment under Part 2 of the RMA. We 
have not been referred to any provision stating that 
this process should be exercised or expressed in dollar 
terms or by some other economic formula. (original 
emphasis)

In deciding that an explicit monetarised cost-benefit 
analysis was not required by the RMA, the High 
Court said:

[110] [Resource consent] decisions involve an 
evaluation of the merits by committees of elected 
councillors, or a panel of commissioners (as here), 
and, if there is an appeal, by the Environment Court. 
A degree, even a relatively high degree, of subjectivity 
is virtually inevitable. It needs to be kept in mind that 
the scheme of the RMA is that decisions are made by 
a number of persons acting together. Persons on the 

Regional or District Council, or Committee, or panel 
of the Environment Court, discuss these “subjective” 
evaluations and reach a consensus. The outcome is 
not one person’s evaluation, except in simple cases of 
delegation to a single commissioner.

[111] Parliament has not mandated that the decisions 
of consent authorities should be “objectified” by some 
kind of quantification process. Nor does it disparage, 
as a lesser means of decision-making, the need for 
duly authorised decision-makers to reach decisions 
which are ultimately an evaluation of the merits of 
the proposal against relevant provisions of policy 
statements and plans and the criteria arrayed in Part 2. 
That process cannot be criticised as “subjective”. It is not 
inferior to a cost-benefit analysis. Consent authorities, 
be they councillors, commissioners or the Environment 
Court, and upon appeal the High Court Judges, have to 
respect that reality and approach decision-making in 
accordance with the process mandated by the statute. 
It is not a good or bad process, it simply is the statutory 
process.

[112] Before leaving this cost-benefit issue we should 
briefly comment on the Environment Court’s approach 
to internalising costs. The Court found, at [703], that 
costs in terms of landscape and various other matters 
had not been internalised to Meridian.

…

[114] The underlying purpose of internalising these 
externalities is to enable all the benefits and costs to be 
quantified so that a net benefit or net loss, as the case 
may be, can be calculated. The problem is that where 
all the benefits and costs are not the subject of market 
transactions there is no readily quantifiable financial 
sum reflecting the demand or price to be paid for such 
benefits or the imposition of detriments. To put dollars 
on them requires some sort of imputing of demand. 
Sometimes this can be achieved by way of surveys: “How 
much would you pay to visit a national park?” Sometimes 
it is not possible to put dollar terms on them.

[115] But it is all very controversial, as Dr Layton 
confirmed. We cannot accept that it was within 
the contemplation of the RMA that failure to fully 
internalise costs would carry the consequences that the 
Environment Court contemplated.

[116] While we can understand the Environment 
Court’s desire to maximise objectivity in the decision-
making process, it is our view that the Court went too 
far when it decided that s 7(b) required a comprehensive 
and explicit cost-benefit analysis in this case. We believe 
this resulted in s 7(b) being overplayed. Rather than 
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dominating any other relevant Part 2 criteria, s 7(b) was 
intended to be weighed and balanced alongside them. In 
particular Parliament did not intend other criteria in s 
7 to receive a truncated evaluation because the subject 
matter had already been evaluated in the s 7(b) analysis.

In January 2012 Meridian surrendered the land-
use consent granted by the Central Otago District 
Council (Maniototo Environmental Soc Inc v Central 
Otago District Council [2012] NZEnvC 23).

Parkins Bay

The Parkins Bay case (Upper Clutha Tracks Trust v 
Queenstown Lakes District Council [2010] NZEnvC 
432) concerned a proposal to build and operate a 
golf resort, including golf course and clubhouse, in 
addition to 42 residential units at Parkins Bay, Lake 
Wanaka.

When considering what is meant by the efficient use 
of natural and physical resources, the Court looked 
to the Project Hayes High Court decision in deciding 
that s 7(b) did not require a comprehensive and 
explicit cost-benefit analysis (at [233]). However, the 
Court did consider that for a s 7(b) analysis to be 
useful in adding to the judgement required under s 
5, a cost-benefit analysis is the most objective test in 
deciding whether a proposed use or development of 
a resource is more sustainable. But:

If [such an analysis] is not supplied then an applicant 
loses its benefit, but is not penalised because the 
consent authority cannot have particular regard to … 
evidence which does not exist. (at [233])

Mt Cass windfarm

When considering the effects on environmental 
values such as biodiversity, landscape and 
recreational values, in its decision on the proposal 
by MainPower for a wind farm on the Mt Cass ridge 
in North Canterbury (Mainpower NZ Ltd v Hurunui 
District Council [2011] NZEnvC 384), the Court stated:

Mr Copeland’s opinion is that it is better not to attempt 
to estimate monetary values for these effects but to 
leave them to be part of the overall judgement under 
section 5 of the Act. We agree with him and have 
considered both the costs and benefits to the local and 
regional economies in our overall evaluation of the 
proposal under Part 2 of the Act, where we consider also 
the benefits of the proposal in the context of renewable 
electricity generation. (at [73])

The Court concluded that the proposal would 

result in an efficient use of the natural and physical 
resources on the site. This, when considered with the 
benefits to be derived from the use and development 
of renewable energy would satisfy the sustainable 
management purpose of the Act. While there were 
undeniable adverse effects on the landscape, visual 
character and amenity, when viewed overall, the 
outcomes for the environment were positive. 
Accordingly, the Court granted consent to the 
proposal.

Escarpment coal mine — Denniston Plateau

The Environment Court decision West Coast 
Environmental Network Inc v West Coast Regional 
Council and Buller District Council [2013] NZEnvC 
47 relates to an application by Buller Coal Ltd for 
resource consents for the proposed Escarpment 
Mine Project on the Denniston Plateau.

The economics expert witness called by Forest 
and Bird was critical of the failure of Buller Coal’s 
witness in not providing an economic analysis of 
adverse environmental effects potentially caused 
by the proposed mine. It was contended that non-
market matters such as pollution of air, soil and 
water, loss of indigenous vegetation and animal life, 
displacement of recreation and tourist activities, 
visual intrusion and noise disturbance should all be 
taken into account (at [109]).

The witnesses, however, did agree that non-market 
valuation was fraught with difficulties, which 
included the experimental nature of some of the 
methods used and reliance on hypothetical questions 
which might give unrealistic answers. Further, 
the economists acknowledged that the techniques 
used to arrive at non-market valuations were time-
consuming and resource-intensive, and that the 
variable methodologies used in New Zealand did not 
provide a reliable set of indicative values (at [110]).

The Court accepted that the best way to evaluate 
the environmental costs of the proposed mine was 
to hear evidence and cross-examination from expert 
witnesses, and then weigh-up the effects anticipated 
by those witnesses alongside the effects for which 
financial consequences could be calculated:

Mr Butcher has not attempted to deny that the project 
will result in losses to the natural character and ecology 
of the mined area and to its surrounding landscape. 
What he said is that the Court has been provided expert 
evaluation of what those losses are from witnesses with 
expertise in these areas, and having read their evidence 
and heard cross-examination, is in the best position to 
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weigh-up the effects that these witnesses anticipate 
alongside those for which he is able to calculate (within 
a range) financial consequences. We acknowledge that 
as a correct and appropriate view. (at [111])

Conclusion

This review of the case law confirms that an explicit 
cost-benefit analysis is not required by the RMA, and 
that effects on natural assets such as biodiversity, 
landscape and recreational values need not be 
monetised, and can be considered in a qualitative 

manner as part of an holistic assessment. This 
qualitative holistic assessment must be carried out, 
regardless of the extent of economic evidence.

That is not to say that if contentious issues 
surrounding methodologies, inputs and models 
could be overcome, that additional economic 
evidence might prove to be of further assistance to 
decision-making under the RMA, when considering 
potential impacts on the natural environment. 
Such advancements would complement the current 
holistic assessment.
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This year’s RMLA conference will be held in New Plymouth.

The conference title symbolises the tensions within both the RMA itself, and Central Government’s Busi-
ness Growth Agenda, of securing gains in economic prosperity through more productive use of resources 
while ensuring that New Zealand’s unique natural resource base is sustained.

The conference will examine this quest to better reconcile economic development and environmental 
protection using two industries of central relevance to the Taranaki Region, petroleum and dairy, as “case 
studies”.

Confirmed keynotes are the Rt Hon Sir Geoffrey Palmer and Shackleton Epic Expedition Leader Tim Jarvis 
AM.  

This conference will also be a timely chance to  catch up on the most significant RMA reform set in 20 
years, likely advanced to the point of legislation being introduced (or being progressed) by September. The 
opportunities and challenges of the dairy and petroleum industries provide an ideal context within which 
to review the reforms, aimed at improving the resource management system generally, and in relation to 
freshwater specifically. Both reform sets directly confront and seek to better resolve the tensions we will 
explore at the conference.

As visitors to Taranaki you will be treated to a suite of field trips not only showcasing the province’s natural 
resource wonders, but enabling members to experience how they have been applied to create a period of 
employment growth and activity currently unrivalled in the country.
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Eroding the founding principles of the Resource 
Management Act 1991

 � Bronwyn Carruthers, Partner, and Simon Pilkinton, Solicitor, Russell McVeagh

Introduction

Public participation in decision-making was a 
founding principle of the Resource Management Act 
1991. The whole thrust of the Act favoured interested 
parties having an input in decision-making, via 
the Act’s provisions providing open standing for 
all persons to participate in the plan-making and 
consenting processes.

Public participation in resource management 
decision-making was conceived as one of the “checks 
and balances” on the decentralised nature of the 
RMA regime, where elected representatives (who 
are often laypersons) are responsible for decisions 
made under a complex legal framework. The purpose 
was two-fold: to recognise and protect the rights and 
interests of persons affected by RMA decisions, and 
to enhance the quality of RMA decision-making.

The rights of public participation have come under 
attack as Parliament has sought to simplify and 
streamline decision-making. The Act’s original 
presumption in favour of notification of consent 
applications has been a major target of reform, 
such that the Act is now silent on notification, and 
territorial authorities are empowered to direct, 
via their plans, that applications be processed on a 
non-notified basis. Open standing for the public to 
participate in consenting decisions has therefore 
been replaced by simplified and streamlined 
processing of consent applications by council 
officers, often with only the involvement of the 
consent applicant.

The Resource Management Reform Bill 2012, which 
sets out the development process for Auckland’s first 
Unitary Plan, and the Government’s recent discussion 
document Improving our Resource Management 
System (Ministry for the Environment) together 
envisage a further significant change to the way in 
which the public engage in RMA decision-making. The 
focus this time is on bringing greater expediency to 
the plan-making processes, by introducing a one-step 
development process for the Auckland Unitary Plan 
and potentially for all plans across the country, in 
place of the current two-step process under Schedule 
1 of the RMA. Importantly, it is not only the role of the 
public that is changing under this new process, but 
the role of the council (and, in particular, its elected 
representatives) will also be significantly different.

It is clear that the right of the general public to 
participate in resource management decision-
making has been, and continues to be, eroded. This 
raises a number of important questions for RMA 
practitioners, particularly as we move towards the 
development of the Auckland Unitary Plan and other 
third-generation plans across the country. Instead of 
elected representatives hearing from submitters and 
deciding the policy direction for their city, district 
or region, it is intended this be done by panels of 
appropriately-appointed independent lawyers 
and experts. While still decentralised decision-
making, these changes are clearly designed to 
enhance the quality of RMA decision-making at the 
council-level hearing. This is a clear indication that 
despite the checks and balances provided by public 
participation, local authorities are seen as failing to 
produce quality decisions at first instance.

This recent round of amendments appears at first to 
simply be more tweaking of the Act’s processes in an 
effort to streamline, simplify and speed-up processes. 
It may, however, be time to give more considered 
thought to where these constant amendments 
are taking us, and whether (collectively) they are 
attacking the founding principles of the Act.

Public participation in decision-making — a 
founding RMA principle

Public participation in environmental decision-
making attracted a significant amount of 
international attention in the 1970s and 1980s. This 
culminated in the 1992 Rio Declaration on Environment 
and Development, of which Principle 10 states:

Environmental issues are best handled with the 
participation of all concerned citizens, at the relevant 
level. At the national level, each individual shall have 
appropriate access to information concerning the 
environment that is held by public authorities, including 
information on hazardous materials and activities in 
their communities, and the opportunity to participate 
in the decision-making processes. States shall facilitate 
and encourage public awareness and participation by 
making information widely available. Effective access 
to judicial and administrative proceedings, including 
redress and remedy, shall be provided.

It was in this context that the Resource Management 
Bill, which proposed a public participatory regime 
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for environmental decision-making in New Zealand, 
was introduced into Parliament by the Fourth 
Labour Government. During the Bill’s second 
reading, which was ultimately passed into law by the 
Fourth National Government in 1991, the Minister for 
the Environment stated that:

The Bill provides us with a framework to establish 
objectives by a physical bottom line that must not 
be compromised. Provided these objectives are met, 
what people get up to is their affair. As such, the Bill 
provides a more liberal regime for developers. On the 
other hand, activities will have to be compatible with 
hard environmental standards, and society will set 
those standards. ... The Bill has a clear and rigorous 
procedure for the setting of environmental standards. 
They are established by a public process.

Public participation in decision-making is therefore 
a founding principle of the Act. The goal of 
sustainable management of natural and physical 
resources is value-laden. It incorporates competing 
notions of facilitating development and economic 
growth, resource conservation, environmental 
protection, and responsibility for future generations. 
Achieving sustainable management requires a broad 
consideration of economic, social, technological, 
political, inter-generational and ecological factors. 
Decisions about sustainable management therefore 
necessarily extend beyond immediate parties and 
involve much broader considerations of the public 
interest.

The whole thrust of the Act, as it was enacted, 
“favours interested parties to have an input into 
the decision-making process” (Ports of Auckland 
Ltd v Auckland Regional Council [1995] NZRMA 233 
(HC) at 239, per Barker J). The Act provided open 
standing for all persons to participate in the plan-
making and consenting processes. This contrasted 
with the historic restriction of participation rights 
in New Zealand’s environmental decision-making. 
Traditionally, a person required a proprietary 
interest affected by a development proposal before 
they could participate in the consenting process. A 
person representing some “relevant aspect of the 
public interest” could participate under s 2(3) of 
the Town and Country Planning Act 1977, but this 
provision was restrictively applied (Remarkables 
Protection Committee v Lake County Council (1980) 7 
NZPTA 273 (PT), per Judge Skelton).

The term “open standing” to participate in RMA 
decision-making will be familiar to resource 
management practitioners. It describes the operation 
of the provisions that allow any person to submit 

upon proposed policy statements, proposed plans 
and notified resource consent applications, and the 
provisions which then afford that person a right 
to be heard at policy or plan hearings, and notified 
consent hearings.

In addition to providing broad participation rights, 
the Act also attempts to identify and notify those 
persons with potentially conflicting interests so 
that they are encouraged to participate in decision-
making. Territorial authorities must give public 
notice of proposed policies and plans, and call 
for submissions. Territorial authorities must also 
publicly notify certain consent applications, which 
give the public rights to submit.

These public notice requirements are reinforced 
by consultation rights for certain persons, such 
as iwi authorities. Clause 3 of Schedule 1 provides 
a prescriptive scheme ensuring due consultation 
of certain interests in policy and plan-making. It 
incorporates the consultation principles set out in 
the Local Government Act 2002, which require that 
consultation be “meaningful”; that is, territorial 
authorities must provide consulted parties with 
sufficient information to enable them to be adequately 
informed, so that they can make useful responses 
(Wellington International Airport Ltd v Air New Zealand 
[1993] 1 NZLR 671 (CA) at 676, per McKay J).

In addition to open standing to participate in plan-
making by territorial authorities, the Act also 
provides the public rights to initiate decision-making 
on regional and district plans through privately-
initiated plan changes. Under s 73(2), any person 
may request a change to a district plan. Clause 
21(1) of Schedule 1 extends this so that changes to 
regional plans, including regional coastal plans, can 
also be requested. These rights to initiate decision-
making on plans are important because territorial 
authorities need only review their plans every 10 
years. Significantly, territorial authorities must 
consider any plan changes proposed. They cannot 
simply reject proposals without due consideration of 
the applicant’s views.

Open standing to participate in RMA decision-
making is intended to achieve a dual process and 
substantive purpose. There a number of pre-2009 
decisions identifying the dual-purpose of public 
participation in RMA decision-making. In Westfield 
(New Zealand) Ltd v North Shore City Council [2005] 2 
NZLR 597 (SC) (Discount Brands), Keith J held at [46]:

The purposes of those public participatory processes 
are twofold — first, to recognise and protect as 
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appropriate the particular rights and interests of those 
affected and more general public interests and, second, 
to enhance the quality of the decisionmaking.

Public participation serves the democratic-process 
purpose by ensuring local people are involved in 
decisions about their own environment. The Act also 
exhibits concern for reducing power imbalances. 
Public participation allows private citizens to test 
claims by industry and developers that their projects 
promote sustainable management. The perception of 
democratic legitimacy facilitates public confidence 
in RMA decision-making processes, as well as 
confidence in the resulting decisions.

Public participation serves a substantive purpose 
by facilitating better and more informed decisions. 
Informed decision-making under the Act is 
especially important. This is a natural consequence 
of the sustainable management goal, which requires 
decisions on the future effects of plan provisions 
and development proposals. To make better 
prospective decisions, decision-makers must have 
a comprehensive informational backdrop. Public 
participation serves the substantive purpose by 
bringing disparate interests together to give a 
more complete informational backdrop. This was 
highlighted by Elias J in Murray v Whakatane District 
Council [1999] 3 NZLR 276 (HC) at 279:

... the wide rights of public participation conferred ... are 
based upon a statutory judgment that decisions about 
resource management are best made if informed by a 
participative process in which matters of legitimate 
concern under the Act can be ventilated.

Public participation in RMA decision-making 
therefore provides democratic legitimacy to RMA 
decisions, as well as facilitating substantively 
better and more informed decisions. In this way, 
public participations in decision-making act as 
checks and balances on the decentralised nature of 
the RMA regime, which makes elected laypersons 
responsible for decisions made under a complex 
legal framework. By allowing the public to test 
the sustainable management claims of territorial 
authorities (by submissions on plans) and resource 
users (by submissions on private plan change and 
consent applications), the decisions of elected 
laypersons are substantively better informed and 
democratically legitimised. By allowing submitters 
to appeal to the Environment Court if they disagree 
with a first instance decision, external independent 
consideration is given to sustainable management 
where required, adding further legitimacy, quality 
and consistency to RMA decision-making.

Notification reforms and the erosion of the public’s 
right to participate in consent decision-making

Decisions by territorial authorities whether or not 
to notify resource consent applications are some of 
the most controversial under the Act. This is because 
processing consent applications on a non-notified 
basis shuts out the public from the ultimate decision-
making. The public cannot submit on non-notified 
applications or appear at any hearing. This means 
the public has no standing to appeal any consent 
granted, as standing is triggered by an original 
submission. There is also no standing to appeal the 
non-notification decision itself, with judicial review 
the only remedy.

The Act was enacted with a presumption in favour 
of notification of consent applications. Consent 
authorities had an overriding discretion to notify 
any consent applications and the only applications 
that could be processed non-notified were:

a) subdivision as a controlled activity;

b) other controlled activities, provided there was a 
rule in a plan providing for non-notification or with 
the prior written approval of every affected person;

c) discretionary and non-complying activities that 
met the “tests” for non-notification (ie the adverse 
effects of the proposal would be minor and the 
prior written approval of every affected person 
was obtained).

However, from the Act’s inception, Parliament 
has been required to balance the public’s right to 
participate in decision-making against powerfully 
asserted claims that the decision-making 
procedures are unnecessarily bureaucratic and 
cause frustrating delays for development projects. 
The Act’s notification provisions have been a focus 
of these claims and a consistent target for reforms.

In 1993, the overriding discretion for consent 
authorities to notify of any consent application 
was reduced to a “special circumstances” test. The 
2003 amendments to the notification provisions 
were even more significant. “Limited notification” 
of applications to adversely affected persons was 
provided for, and the permitted baseline concept 
was introduced into the effects assessment.

The clear statutory presumption in favour of 
notification unless the tests for non-notification or 
limited-notification were satisfied did, however, 
remain. Despite more than 95 per cent of applications 
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being processed non-notified, a decision not to 
notify was considered “an exception to the general 
policy of the Act that better substantive decision-
making results from public participation” (Discount 
Brands at [25], per Elias CJ). There was a pragmatic 
recognition, in the discretion provided to territorial 
authorities not to notify certain applications, that 
public participation could be dispensed with where 
it would serve no democratic or substantive purpose. 
But as the Act favoured public participation, the use 
of the discretion not to notify applications was closely 
scrutinised by the courts whenever challenged 
(Discount Brands at [116], per Blanchard J):

Because the consequence of a decision not to notify 
an application is to shut out from participation in the 
process those who might have sought to oppose it, the 
court will upon a judicial review application carefully 
scrutinise the material on which the consent authority’s 
non-notification decision was based in order to 
determine whether the authority could reasonably have 
been satisfied that in the circumstances the information 
was adequate … . (my emphasis)

The Resource Management Amendment Act 2009 
substantially altered the framework for notification 
decisions, and in doing so drastically reduced the 
wider public’s ability to participate in consent 
decision-making. When it was first introduced into 
Parliament, the Resource Management (Simplifying 
and Streamlining) Amendment Bill 2009 proposed 
to reverse the presumption in favour of notification, 
to a presumption in favour of non-notification. This 
proposal did not survive the Select Committee 
process. Instead, the presumption of full notification 
or limited notification, unless an application for a 
controlled activity or where the adverse effects will 
be minor, has been replaced by a general discretion 
to notify an application, subject to certain provisos. 
Section 95A provides that a consent authority must 
decide to publicly notify an application if:

(a) … the proposed activity will have or is 
likely to have adverse effects on the environment 
that are more than minor; or

(b) the applicant requests public 
notification … ; or

(c) a rule or national environmental 
standard requires public notification … .

Conversely, a consent authority must decide 
not to publicly notify an application if a rule or 
national environmental standard precludes public 
notification and the applicant has not requested 

public notification, unless there are special 
circumstances. Accordingly, following the 2009 
amendments, the Act is silent on notification and 
consent authorities may direct, via their plans, that 
consent applications for any activity be processed on 
a non-notified basis.

The 2009 amendments have increased certainty for 
consent applicants as to whether their applications 
will be processed on a fully-notified, limited or 
non-notified basis; however, the amendments 
have substantially reduced the number of notified 
applications and, also therefore, public participation 
in consent decision-making. Most significantly, 
there is no longer any policy evident in Part VI of 
the Act dealing with resource consents, that the 
consent decision-making process is to be public 
and participatory. Instead, the Act’s open standing 
for public participation in consenting decisions 
has been replaced by a simplified and streamlined 
consent processing regime. Consent authorities 
are still required to have adequate information, 
as set out in the Discount Brands decision, to make 
decisions on notification under the Act. However, the 
presumption in favour of notification, and therefore 
the presumption in favour of public participation 
in consenting decisions, is no longer a feature of 
the Act’s consenting regime (Ferrymead Retail Ltd v 
Christchurch City Council [2012] NZHC 358 at [80], per 
Chisholm J).

Plan-making reforms — a further attack on public 
participation?

Schedule 1 of the RMA currently provides a two-step 
opportunity for public participation in decision-
making on regional and district plans. Step One 
involves the submission and council-hearing process, 
which enables any person to submit upon a proposed 
plan and to be heard and call evidence at the hearing. 
Step Two is the Environment Court appeals process. 
The Environment Court hears plan appeals de novo; 
that is, the Court is entitled to rehear all submissions 
and evidence (including new evidence), question 
witnesses and make any decision it sees fit (within 
the scope of the appeal).

On 5 December 2012, the Government introduced 
the Resource Management Reform Bill 2012 
(Reform Bill) into Parliament, which will provide 
the process for developing Auckland’s first Unitary 
Plan. On 28 February 2013, the Government released 
additional proposals for streamlining resource 
management processes in the Discussion Document 
titled Improving Our Resource Management System 
(Discussion Document). The Reform Bill and the 
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Discussion Document together propose that greater 
expediency be brought to the plan-making process 
under the Act.

The Reform Bill proposes a one-step hearing panel 
process for the development of the Auckland Unitary 
Plan, replacing the current two-step process under 
Schedule 1. Under the Bill, the Government will 
appoint a hearing panel to hear submissions on 
the Unitary Plan notified by Auckland Council, and 
will then make recommendations on the Plan to 
Auckland Council. The Council may accept the Panel’s 
recommendations, or reject the recommendations 
and provide its own alternative solutions. Crucially, 
submitters may only appeal the Council’s decision 
to the Environment Court where it rejects a hearing 
panel recommendation. Where a recommendation 
is accepted, appeals are limited to the High Court on 
points of law.

The Discussion Document envisages a similar one-
step plan-making regime for the whole country. 
Proposal 3.2.3 is that district and regional councils 
be empowered to prepare a single integrated plan 
for each district or larger area. Such plans will be 
developed following a streamlined one-step process, 
similar to that proposed for the Auckland Unitary 
Plan. Public submissions on single integrated plans 
will be heard by an independent hearing panel, which 
will make recommendations to the regional and 
district councils who retain the final decision-making 
power. Submitters will have limited appeal rights 
from the councils’ decisions, with an Environment 
Court appeal only available where a recommendation 
is rejected.

The Discussion Document goes further than the 
Reform Bill and proposes to narrow Environment 
Court plan appeals to “rehearings”, instead of de 
novo hearings. A rehearing on plan appeals will 
substantially alter the Court’s jurisdiction. Rehearings 
will mean that appellants must demonstrate that the 
council was incorrect in its first-instance decision, 
with the Court being required to make its decision 
based on the material presented before the hearing 
panel and (if available) the transcript of proceedings.

Taken together, the Reform Bill and the Discussion 
Document propose to substantially reshape the 
way the public participates in decisions on plans. 
It is not proposed to shut out the public from the 
majority of decision-making, in the same way the 
consenting process has been expedited by removing 
the presumption of notification. Rather, under 
both the Reform Bill and Discussion Document, 
the public may still submit on proposed plans, and 

have their submissions heard by an independent 
hearing panel. However, both documents propose 
to curtail the public’s second-step right to appeal to 
the Environment Court against first-instance plan 
decisions. By removing the ability to appeal against 
a recommendation of a hearing panel that is accepted 
by a territorial authority, submitters will lose their 
long-standing right to seek a full and independent 
judicial reconsideration of any decision by a 
territorial authority on a regional or district plan.

Further, when the Discussion Document’s proposal 
that plan appeals be narrowed to rehearings is 
considered, the only opportunity submitters may have 
in the future to substantively influence plan decision-
making is the independent hearing panel process. 
Appeals by way of rehearing are akin to appeals 
on points of law. Environment Court rehearings of 
planning decisions are therefore likely to be focused 
on legal issues regarding (for example) process and 
whether appropriate or inappropriate considerations 
were taken into account, rather than substantive 
issues regarding sustainable management. Unless a 
submitter can establish that a first-instance decision 
is legally incorrect, the Court on a rehearing may be 
reluctant to overturn or amend that decision, even 
where it may hold a different view on the “merits” of 
the proposed plan provisions in question.

A one-step plan development process, if it is adopted 
beyond the first Auckland Unitary Plan on a nationwide 
basis, will accordingly require a substantive rethink 
of the principles that underpin decision-making under 
the Act (whether or not this is also accompanied by 
the narrowing of the Environment Court’s appellate 
jurisdiction). It will no longer be correct to say that 
the Act provides open standing to participate in 
decision-making. On the contrary, if a one-step plan 
development process is adopted, the public will have 
far less standing to influence future decisions about 
sustainable management than they have traditionally 
enjoyed; particularly given that the 2009 amendments 
already ensure most consent applications are 
processed without any public participation on a non-
notified basis.

The erosion of public participation in RMA decision-
making — what does this mean for practitioners?

The erosion of public participation in both plan 
and consent decision-making raises a number of 
questions for resource management practitioners, 
particularly as we move toward the development of 
the Auckland Unitary Plan and other third-generation 
plans.
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One response to the removal of the presumption 
of notification may be for the public to seek 
more prescriptive rules for activities during the 
development of third-generation plans. It is logical 
if members of the public fear being “locked-out” of 
the consenting process on matters which concern 
them, for those persons to seek to address their 
concerns at the plan-making stage where it is still 
guaranteed that they can participate (at least in the 
first instance). In doing so, it is also logical for those 
persons to seek tighter controls on new development 
through prescriptive plan rules, in lieu of being 
able to later oppose or seek conditions upon new 
development at the consent stage.

The problem is that where detailed and prescriptive 
controls are placed on new development in third-
generation plans, this would undermine the 
regulatory premise of the Act, which is permissive 
and effects-based. It would also potentially negate 
the expected efficiency gains in consent processing 
that lie at the heart of the 2009 amendments to the 
notification provisions. Consent applicants, forced 
to find ways through more detailed plan rules, may 
find their development proposals still subject to 
frustrating bureaucratic delays, particularly given the 
leverage now possessed by council process-planners 
to require further information from applicants prior 
to making their decisions on notification.

It is also unclear how effective the one-step hearing 
process will be at expediting the plan-making 
process. Council-level plan hearings are currently 
relatively informal, and submitters’ evidence is not 
tested by cross-examination. Local authorities also 
do not routinely present evidence in support of their 
proposed plans, relying instead on their s 32 reports.

If the one-step process is adopted and submitters 
are unable to appeal against a recommendation 
of a hearing panel that is accepted by a territorial 
authority, the natural consequence is that first-
instance hearings will become more formal and 
legalistic. To ensure a quality set of recommendations 
on a proposed plan, the independent hearing panels 
will require a similar suite of powers as Boards of 
Inquiry have. A crucial part of this will be requiring 
local authorities to act as proponents of their 
proposed plans at the hearing, including providing 
evidence (in addition to s 32 reports). Submitters 

who give evidence must also be available for cross-
examination, along with any expert witnesses 
providing evidence on their behalf.

More formal and legalistic first-instance hearings 
will be longer and more costly for participants. 
Numerous submitters, all seeking to cross-examine 
each other and their witnesses, will have obvious 
implications for the length and costs of a first 
instance hearing. The evidence produced at the first-
instance will also need to be of an “Environment 
Court standard”, particularly if the proposal for 
plan appeals to be rehearings is also adopted (that 
is, with the Court reliant on the evidence presented 
in the first instance). The introduction of a one-step 
plan development process, to replace the established 
two-step process under Schedule 1, is therefore 
unlikely to result in the efficiency gains and costs-
savings envisaged by the Government.

The significant benefit of the one-step process is 
that panels of appropriately-appointed independent 
lawyers and experts will be conducting the hearings. 
These changes are clearly designed to enhance the 
quality of RMA decision-making at the council-
level hearing. This indicates that despite the checks 
and balances provided by public participation, 
local authorities are currently seen as failing to 
produce quality decisions at first instance. While 
the final decision remains with the local authority, 
this “process” change is another example of the 
downsizing of the role of local authorities in RMA 
decision-making.

These amendments are more than a mere tweaking 
of the Act’s processes in an effort to streamline, 
simplify and speed them up. The changes call 
into question the continuing relevance of the 
decentralised nature of RMA decision-making, and 
the role of local authorities (including their elected 
representatives). They also question the dual 
purpose of public participation: to recognise and 
protect the rights and interests of persons affected 
by RMA decisions, and to enhance the quality of RMA 
decision-making.

The amendments proposed in the next Bill may 
represent significant reform to the founding 
principles of the Act, and their implications will need 
to be carefully considered and debated.
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This article outlines some of the redress that is 
included in recent and upcoming Treaty of Waitangi 
settlements and discusses how it will impact on RMA 
processes and decision-making. Much of the redress 
reflects the failure of the RMA to deliver on its 
promise of enhanced Māori participation in resource 
management. It is targeted towards driving a shift 
away from periodic consultation towards more on-
going collaboration, and ensuring that iwi and hapū 
are better resourced.

In 2010, Cabinet decisions were made about the 
scope of natural resources redress to be included 
in settlements involving historical claims under 
the Treaty. The decisions include Guidelines which 
provide a framework for decisions on redress. A 
summary of the decisions is available at:
<http://www.lgnz.co.nz/library/files/store_024/
Cabinet_decisions_treaty_settlements_and_local_
government_october_2010.pdf>.

Some of the key criteria are:

• existing RMA and LGA tools should be explored 
before other mechanisms are developed;

• iwi and hapū should be given an effective role, 
(but);

• local authorities should, “retain final decision 
making rights over natural resource management 
to maintain local democracy”.

The last criterion obviously represents a key 
constraint on settlements in terms of achieving 
genuine co-governance. Much of the redress is 
directed towards enabling claimant groups to have 
increased influence on local government decision-
making.

Another notable consideration is the “nature of the 
grievance”. This means that those claimant groups 
who have suffered the most serious harm may be 
given more extensive redress in relation to future 
RMA decision-making. While determining the extent 
of “one-off” redress (such as financial redress) 
according to the extent of the harm done seems 
appropriate, that approach may be problematic when 
it is applied to on-going redress. It has the potential to 
create inequities between claimant groups in terms 
of their future resourcing and influence (as does the 
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Crown’s practice of agreeing to new types of redress 
that were not made available to those who settled 
earlier on). Local authorities may be pushed to top-
up some arrangements outside of the settlements 
process, to avoid perceptions of unfairness.

Statutory acknowledgements

Statutory acknowledgements are very commonplace 
in settlements, and are relatively straightforward. 
Essentially, they comprise a map of the various areas 
where the claimant group has an interest, along with 
a statement which explains the nature of it.

The impact of a statutory acknowledgement is 
generally threefold:

• The relevant local authority is required to forward 
summaries of resource consent applications for 
activities, “within, adjacent to, or directly affecting” 
the statutory acknowledgement area, and notices 
under s 145(10) (which are notices served on a local 
authority by a person who lodges a matter with 
the EPA). This must happen before a notification 
decision is made. Given the fairly vague wording 
used to describe what applications are covered, 
local authorities will need to take a generous 
approach. Also, given the 10 working day timeframe 
for making notification decisions, these summaries 
will need to be prepared and sent very quickly.

• Consent authorities, the Historic Places Trust and 
the Environment Court must “have regard to” the 
statutory acknowledgement in making decisions, 
including on affected person status. Of course 
this does not mean that the claimant group must 
invariably be treated as affected.

• Finally, there is a requirement that consent 
authorities attach information about the statutory 
acknowledgements to statutory plans (ie, 
district plans, regional plans and regional policy 
statements) that cover the areas involved.

Standard arrangements

As well as setting out criteria, the Cabinet decisions 
also identified two “standard arrangements” that 
are designed to operate within local government 
frameworks: Advisory boards, and; Joint Committees.
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As the name suggests, advisory boards simply give 
advice to local authorities, which must be considered 
but not necessarily acted on. A recent example of 
this type of arrangement is the Ngāti-Tama Ki te Tau-
ihu settlement, which relates to the top of the South 
Island.

Joint committees were originally intended to have 
direct input into the development of regional policy 
statements and regional plans, although in practice 
they have instead been focused on developing 
separate planning documents (as explained in more 
detail below). They are intended to operate in much 
the same way as joint committees established under 
the Local Government Act 2002, except that settlement 
legislation is used to make them permanent, and 
often to impose different requirements on matters of 
process. However, one important point of difference 
is that joint committees under settlements are 
normally required to strive to achieve decision-
making by consensus (in accordance with tikanga 
Māori). Where consensus isn’t possible, a significant 
majority is needed for a decision to be made. For 
example, in the case of the Kaituna River Authority a 
majority of 70 per cent of the members present at any 
meeting is required.

Ordinarily, joint committees are subordinate to 
councils, and are “subject in all things to the control 
of the local authority, and must carry out all general 
and special directions of the local authority given 
in relation to the committee” (refer clause 30(3) of 
Schedule 7 to the Local Government Act 2002). Often, 
committees tasked with RMA decisions are limited 
to making recommendations only, leaving final 
decisions to the full council. However, the Hawkes 
Bay Regional Council has recently gone a step further 
in terms of the arrangements for its own Regional 
Planning Committee (note, that the regional planning 
committee was established outside of the treaty 
settlement process, but will be made permanent 
by treaty settlement legislation). The Committee, 
which comprises an equal numbers of tangata 
whenua and Council members, oversees the review 
and development of the regional policy statement 
and regional plans. This includes recommending 
documents for public notification, recommending 
the membership of hearings panels and undertaking 
monitoring. Under the Committee’s Terms of 
Reference, the Council cannot make a final decision 
that departs from the Committee’s recommendation. 
If the Council does not adopt a recommendation, it 
must refer the matter back for further consideration. 
This arrangement obviously gives the iwi and hapū 
representatives a great deal more power than they 

would otherwise have had.

Joint committees can be a very effective way 
of enhancing Māori participation, providing 
opportunities to set the direction of travel, and 
to have control over the actual wording of plan 
provisions so that nothing gets lost in translation. 
However, they are not a silver bullet. To maximise 
their influence, Māori will need to take a more multi-
faceted approach to engagement. For example, if 
a provision is appealed, the court and not the joint 
committee will obviously make the final decision. As 
such, it will be important for iwi and hapū to also be 
involved in plan-making as submitters.

In addition, other complementary measures might be 
needed to maximise the benefits of joint committees. 
In particular, an iwi management plan might help the 
wider group identify its values and priorities, and 
give its representatives a clearer mandate.

Cabinet’s intention is that novel redress is only used 
where existing RMA tools and the above standard 
arrangements are inadequate. Non-standard 
redress must be agreed by Cabinet, and must meet 
the criteria set out in the Guidelines. However, the 
uptake of standard arrangements has been fairly low 
in practice. Instead, claimant groups are developing 
more bespoke tools to meet their needs and enhance 
their mana. Some of these are discussed below.

Settlement planning documents

As mentioned above, most of the joint committees 
set up under settlements have been focused on 
developing new types of planning documents, 
as opposed to providing direct input on RMA 
instruments. Examples include planning documents 
for Te Oneroa -a-Tōhē (Ninety Mile Beach), Rangitaiki 
River, Kaituna River and Tauranga Moana (note also 
the similarities with planning documents that can 
be developed by customary title holders under the 
Marine and Coastal areas (Takutai Moana) Act 2011).

In a sense, the settlement planning documents 
represent an amped-up iwi management plan. The 
main points of difference between the two are as 
follows (although note that each of the settlements 
that provides for new planning documents includes 
slightly different provisions, and some of them may 
not include all of these features):

• Settlement planning documents are prepared 
by a co-governance group with both iwi and 
local authority members (this is normally a joint 
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committee, but in the case of Tauranga Moana 
is proposed to be a stand-alone entity with local 
government representatives). This means that iwi 
and hapū have access to better resourcing than 
that normally available for iwi management plans, 
since there is an obligation on the local authorities 
involved to contribute technical expertise and 
information. It also provides iwi and hapū with 
an opportunity to find out more about the local 
authorities’ programmes, and to upskill some 
of the council representatives in terms of their 
understanding of Te Ao Māori.

• Settlement planning documents have a higher 
weighting (which is considered to be warranted 
due to the requirement that local government 
has input on them). They must be “recognised 
and provided for”, not just “taken into account” 
by local authorities in making decisions on RMA 
instruments. Note though that the obligation is 
limited, in that the purpose of the RMA still has 
to be achieved by the decisions. This is important 
because settlement planning documents often 
have a different purpose to the RMA, which is more 
aligned to iwi and hapū aspirations (eg focusing 
primarily on the protection and enhancement 
of the resources involved). As such, a proviso is 
needed so that local authorities are not required 
to fit a “square peg in a round hole”.

• Until the settlement planning document has been 
recognised and provided for in the specified RMA 
instruments, local authorities must “have regard 
to” it when making consenting decisions.

• Settlement planning documents can include 
objectives and desired outcomes, but not rules 
or methods. This is to give local authorities 
some wiggle-room in terms of how matters are 
recognised and provided for, in accordance with 
the requirement under the Guidelines that they 
retain final decision-making rights.

• There is a public submissions process for 
settlement planning documents, which typically 
includes hearings.

One potential difficulty with the planning documents 
relates to the timing of the RMA process. In several 
cases, the settlement planning document must be 
recognised and provided for “each time that a local 
authority prepares, reviews, varies or changes” the 
affected RMA planning document, and regardless 
of the subject matter of the amendment (see, eg 
the Te Hiku and Tapuika deeds of settlement). This 

means that the process could be triggered by a small 
amendment involving completely unrelated places or 
subject matter, including a private plan change. The 
submissions and hearings process could therefore 
become quite disjointed, and possibly impose 
significant unrelated costs on those requesting 
private plan changes.

Another point of interest is that the creation of 
new planning documents seems to cut across the 
Government’s current reforms, which are designed 
to simplify and consolidate the planning framework. 
There are already three settlement planning 
documents for the Bay of Plenty region, all with 
different purposes and separate co-governance 
entities. Resourcing the new planning instruments 
will present a significant challenge for both the 
regional council and other stakeholders. Notably, 
the Government will only provide a contribution 
towards the set-up funding for new arrangements 
under settlements. Local authorities are expected to 
meet the on-going costs.

At this stage, none of the settlement planning 
documents have been publicly notified, so the impact 
on RMA decision-making remains to be seen. Joint 
committees focused on RMA instruments (such as 
the Hawkes Bay Regional Planning Committee) may 
prove to have more control over RMA outcomes than 
those that produce new planning documents, which 
only have an indirect effect. On the other hand, 
settlement planning documents could provide an 
opportunity to build a better understanding of Te Ao 
Māori as it relates to particular natural resources, 
and a more expansive approach to resource 
management, over time.

Joint management agreements

The uptake of joint management agreements (JMAs) 
with iwi made under the existing RMA provisions 
has been very low. The only example the writer is 
aware of is the JMA between Taupo District Council 
and Tūwharetoa. (That JMA enables the latter to 
appoint commissioners to a joint panel to hear a 
consent application or private plan change relating 
to “multiply-owned Māori owned land” where the 
applicant agrees, and is available at:
<http://www.taupodc.govt.nz/our-council/policies-
plans-and-bylaws/joint-management-agreements/
Documents/Joint-Management-Agreement.pdf>.)

Possible barriers to JMAs include:

• The statutory criteria that must be met before a 



26 www.rmla.org.nz

local authority can enter into a JMA, which focus 
on matters such as efficiency, and are not expressly 
directed towards enhanced participation by 
Māori.

• That either party can terminate a JMA at any time. 
This creates investment risk, since the capacity 
building required to set up a JMA can be costly.

Anecdotal evidence also suggests that a number 
of iwi and hapū have approached local authorities 
about making JMAs but never received a formal 
response. There is no specified process for applying 
for JMAs set out in the legislation. This means that 
requests may not be progressed.

Treaty settlements have addressed those issues 
by making JMAs compulsory in some cases, and 
preventing them from being terminated unilaterally 
(see, eg Ngāti Manawa deed of settlement). They are 
often used to establish a forum to discuss the way 
RMA processes should be run by local authorities, 
including monitoring, plan-making and consenting.

For example, Ngāti Maniapoto has recently signed 
a collective JMA with Otorohanga District Council, 
Waikato District Council, Waikato Regional Council, 
Waipa District Council and Waitomo District 
Council relating to the Waipa River (available 
at:<http://w w w.waitomo.gov t .nz/Documents/
Documents/Regulatory/Joint%20Management%20
Agreement%20Waipa%20River.pdf>). The agreement 
is extensive and includes provision for:

• The local authorities (collectively or individually) 
and Ngāti Maniapoto to meet at least twice a year 
to discuss the priorities, methods and extent of 
monitoring, and appropriate responses to the 
outcomes of the monitoring. This might include the 
potential for review of RMA planning documents; 
and enforcement action under the RMA.

• Joint working parties to be convened to 
make recommendations on plan reviews and 
amendments, including the process to be adopted; 
and “the general form and content of any document 
to be drafted for the purposes of consultation”.

• The local authorities to, “actively encourage 
applicants to consult early with Ngāti Maniapoto 
prior to the lodgement of an application [for 
resource consent] and, subject to applicant 
agreement, [to] facilitate the [Ngāti Maniapoto] 
participation in formal pre-lodgement meetings”.

• The local authorities (collectively or individually) 
and Ngāti Maniapoto to develop and agree 
criteria to assist decision-making under the RMA, 
including s 87E (request that an application be 
determined by the Environment Court), s 88(3) 
(incomplete application for resource consent), 
s 91 (deferral pending additional consents), s 92 
(requests for further information), sections 95 
to 95F (notifications of applications for resource 
consent), and sections 127 and 128 (change, 
cancellation or review of consent conditions). 
These criteria must be additional to, and not 
derogate from, the RMA requirements and must 
not impose a requirement on a local authority to 
change, cancel or review conditions of consent.

Similar measures are included in the various JMAs 
that have been entered into under the Waikato River 
settlements (which of course involve some of the 
same local authorities).

To date, the main focus of JMAs under settlements 
has been on driving a more collaborative approach 
on the part of local authorities, rather than on 
delegating particular roles and functions to claimant 
groups to perform themselves. However, some 
JMAs do foreshadow that more direct involvement 
on the part of claimant groups is likely to occur in 
the future. For example, the Ngāti Maniapoto JMA 
requires that the parties must discuss the potential 
for Ngāti Maniapoto to participate in monitoring, 
enforcement and decision-making under clause 10 of 
Schedule 1 of the RMA.

Relationship agreements

Many settlements also make provision for 
relationship agreements with the Ministry for the 
Environment. Typically, the main obligation is a 
relationship meeting, to occur annually or biennially.

Previously, the focus of the meetings was primarily 
on providing an opportunity for claimant groups to 
raise concerns about local government performance. 
More recently it has shifted to include discussions 
on upcoming legislative and policy changes, which is 
more aligned with the Ministry’s statutory functions.

Given the pace with which policy is being developed 
at present it may be the case that the meetings won’t 
provide a significant advantage in terms of disclosure 
around upcoming initiatives. However, they will 
provide iwi and hapū with an opportunity to suggest 
new initiatives and provide direct feedback on their 
experiences.
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Separate legal personality

The most recent new form of redress is provision 
for particular places to be given a “separate legal 
personality”, similar to that of a company. The 
purpose of the redress is to recognise the claimants’ 
view that land and water owns itself, and cannot be 
owned by people.

Separate legal personality will be conferred on Te 
Urewera under the Ngāi Tūhoe deed of settlement, 
and is also proposed for the Whanganui River. In 
the case of Te Urewera, the land will be vested in the 
new entity, and landowner functions will be carried 
out by a Board comprising four representatives 
appointed by Ngāi Tūhoe and four appointed by 
government ministers.

Because Te Urewera is currently a National Park, the 
application of the RMA to the land has been limited 
(refer s 4(3) of the RMA). A similar approach to RMA 
controls is likely to be taken under the new regime. 
As such, separate legal personality is likely to have 
more impact on RMA processes if it is conferred 
in other places such as the Whanganui River, 
particularly if the River is able to make submissions 
and/or take enforcement action in its own name.

Given that this redress has only recently become 
available, it will be interesting to see whether 
previously settled groups seek similar arrangements 
over other significant places.

Summary

A recurrent theme running through recent 
settlements is that Māori not only want more say 
in resource management decision-making, but also 
influence with the way decisions are reached. There 
is a strong focus on driving a more collaborative 
dynamic, including establishing new arrangements 
that will involve iwi and hapū working alongside 
local authorities on the development of policy. 
These arrangements will replace the more sporadic 
engagement that has sometimes characterised RMA 
decision-making, with policy being developed by 
local government and then presented to Māori for 
feedback. By involving iwi and hapū at the front 
end of the policy process, settlements will enable 
Māori to have more influence over the agenda and 
priorities of local government.

It is also significant that RMA-related redress being 
offered in Treaty settlements continues to evolve. 
The differences in the redress agreed with various 
claimants will mean that some councils could face a 
wide variety of arrangements across their regions 
or districts. As a result, Treaty settlements may 
well become a catalyst for further change, if redress 
is replicated outside of the settlement process to 
achieve consistency and ensure that all iwi and hapū 
are empowered. It needs to be borne in mind that 
settlements do not replace or exhaust the Crown’s 
wider obligations under the Treaty, and that RMA 
processes will need to be fair to all iwi and hapū to 
avoid future breaches.
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http://www.otago.ac.nz/law/conferences/anzlhs.html 
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A stewardship approach to hydraulic fracturing wastewater 
disposal in New Zealand

 � Amelia Keene, LLM (Columbia) Kent Scholar, LLB (First Class), BA (Victoria)

Introduction

Hydraulic fracturing, known as “fracking”, is a 
method used to obtain natural gas resources 
from unconventional shale rock sites. It has 
generated considerable controversy, as captured 
in documentaries like Gasland, which shows scenes 
of flammable tap water allegedly contaminated by 
fracking wells. Debates about fracking, both here 
and in the United States, have been dominated 
by concerns about accidental contamination of 
groundwater (and with good cause, see: United 
States Environmental Protection Agency’s Draft 
Investigation of Ground Water Contamination near 
Pavilion, Wyoming (December 2011) at 34). But an 
issue that also merits attention is how to dispose of 
the wastewater it generates.

Existing fracking activities in New Zealand have 
mainly been centered in the Taranaki region. 
However, shale gas formations have been located 
in other areas of the country, such as Hawkes’ Bay 
and East Coast areas of the North Island. In an 
investor document, TAG Oil in late 2011 described 
New Zealand’s East Coast as having the potential 
to become the “Texas of the South” and “literally 
leaking oil and gas”. Already we are seeing increased 
interest in parts of New Zealand where there has 
been no oil and gas activity before, such as the East 
Coast, and development of new regional industries 
as a key part of the Government’s economic policy. 
Thus there is a pressing need to consider whether, 
as the Government has claimed in the past, the 
current laws regulating fracking are sufficient from 
an environmental perspective.

Currently New Zealand’s Resource Management Act 
1991 does not provide any specific guidance on the 
disposal of wastewater. Although the New Zealand 
Parliamentary Commissioner for the Environment 
has commenced an investigation into fracking, 
she has not yet made any firm recommendations. 
This note argues that particular laws or national 
standards on fracking should be promulgated and 
that disposal methods should be addressed as part 
of this broader reform. The best option would be to 
require owners of gas fields to be responsible for 
treating their wastewater (either independently 
or commercially) before it can be discharged. This 
approach implements the principle of environmental 
stewardship.

Environmental impacts of wastewater disposal

The process of hydraulic fracturing involves fluids 
being injected at high-pressure into shale rock to 
release trapped natural gas. The main reason for 
the recent furore over fracking is that the technique 
and technology are relatively new. Previous oil 
and gas wells have been drilled vertically, but 
fracking involves a horizontal aspect. Greater 
quantities of specially formulated fluid and water 
are required to generate sufficient pressure. The 
process creates stress fractures in the shale rock, 
which are then held open by proppants. Additional 
fluids are then pumped into the well to maintain 
pressure so that the gas flows out of the shale and 
into the well. Some of the fracturing fluid returns 
to the surface (flowback), where, mixed with 
saline water and dissolved minerals from the shale 
formation (formation water), the two together form 
wastewater.

Disposal of this wastewater is problematic because it 
generally contains a number of contaminants. These 
include the chemicals in the fracking fluid, natural 
gas, solids and radioactive components released in 
the fracking process, and proppants and gels that 
make up the fracking fluid; it is highly saline as well 
(due to mixing with underground saline water). 
Moreover, the amount of contaminated wastewater 
produced is of significant quantity. Different disposal 
options for wastewater include deep underground 
injection, partial treatment at public wastewater 
treatment plants, land application, commercial 
wastewater treatment, or reuse in future fracking 
operations.

Underground injection has been the approach most 
commonly employed to dispose of the fracking 
fluids in the United States, and has also been used 
in New Zealand. But this can trigger earthquakes, 
particularly in areas with active faults (Mark 
D Zoback “Managing the Seismic Risk Posed by 
Wastewater Disposal” EARTH (April 2012)). Land 
application spreads the waste over large portions 
of land in the hope that bacteria will break down 
the hydrocarbons, but this does not address 
other pollutants in the wastewater which then 
contaminate the soil, destroying plants and possibly 
polluting waterways or groundwater (Mary Beth 
Adams “Land Application of Hydrofracturing 
Fluids Damages a Deciduous Forest Stand in 
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West Virginia” (2011) 40 Journal of Environmental 
Quality 1340). Discharge directly to publicly-owned 
treatment plants is problematic since these are 
not designed to process industrial waste. A New 
York Times investigation in 2011 concluded that 
almost 5 billion litres of wastewater produced by 
wells in Pennsylvania between 2008 and 2011 was 
sent directly to treatment plants without adequate 
facilities to process many of the components it 
contained, resulting in pollution of downstream 
waters.

The recycling or reusing of wastewater has not been 
adopted by many companies in the United States, in 
particular because the wastewater is often highly 
saline, whereas standard fracking technologies 
require low salinity. Moreover, few companies carry 
out treatment of the fluids as underground injection 
is a lower cost.

There are currently few economic incentives for 
companies in both the United States and New 
Zealand to develop more environmentally friendly 
options; such as recycling, using fracking fluids 
that work with higher salinity, or using fewer toxic 
components. The role of law reform in this context 
should address the pollution source, but also aim to 
incentivise technology innovations and practices 
that cause less environmental harm.

Regulation under the Resource Management Act

New Zealand has passed no laws or regulations that 
deal specifically with fracking. The main legislation 
applying to the disposal of wastewater is the 
Resource Management Act (RMA). This leaves it to 
consenting authorities to determine how fracking 
wastewater should be dealt with. The plans and 
consents may take into account national guidance 
issued by the Ministry of the Environment, but 
the only relevant guidance deals with monitoring 
groundwater quality in cases where contamination 
is suspected to have already occurred.

Section 15 of the RMA provides that it is an offence 
to discharge contaminants into water, or onto 
or into land, without a resource consent where 
the contaminant might enter water. Under s 2, a 
“contaminant” is defined to include any substance 
that:

(a) When discharged into water, changes or is likely 
to change the physical, chemical, or biological 
condition of water; or

(b) When discharged onto or into land … changes 

or is likely to change the physical, chemical, or 
biological condition of the land … onto or into 
which it is discharged.

Thus, the discharge of any gas or liquid that is 
likely to change the physical, chemical or biological 
condition of water is prohibited by the RMA unless 
it is permitted under a resource consent or plan.

Section 15 would cover known forms of wastewater 
discharge, whether through land farming, discharge 
into waterways or deep-well injection of wastewater. 
Either there is a direct discharge into water, even if it 
is some distance under the ground, or it constitutes 
a discharge into land in circumstances in which it 
might enter water. The word “discharge” is defined 
broadly in section 2 of the RMA to include “emit, 
deposit or allow to escape”. It is to be interpreted 
according to its ordinary meaning (Doug Hood Ltd 
v Canterbury Regional Council [2000] 1 NZLR 490 
(HC)). However, where the wastewater was treated, 
it could be discharged directly into stormwater 
outlets without consent, since it would no longer 
contain contaminants.

The other threshold question to be asked in 
relation to s 15 is whether fracking waste is a 
contaminant. Fracking fluid and wastewater 
contain contaminants and heavy solids that are 
likely to change the physical, chemical or biological 
condition of any water with which they come into 
contact. Both would thus constitute a contaminant. 
It is not necessary to show that the water quality 
would be affected, a de minimis effect has been held 
to suffice (Roydhouse v Hawke’s Bay Regional Council 
HC Napier CP15/94, 6 May 1994). Moreover, the fact 
that the chemicals and contaminants may occur in 
relatively low concentrations should not be relevant, 
since the low concentrations reflect the fact that the 
fracking fluid is being diluted by the large amount of 
freshwater used in the process.

In sum, a resource consent is required for land or 
water-based disposal of wastewater, unless there 
is a national environmental standard or rule in a 
regional plan permitting the activity, or unless the 
wastewater is treated to remove the contaminants.

The only relevant national environmental standard 
is for drinking water sources, under the Resource 
Management (National Environmental Standards 
for Sources of Human Drinking Water) Regulations 
2007, promulgated pursuant to section 43 of the 
RMA. This only applies where the water that 
could be contaminated is used for drinking water, 
which covers only a fraction of all water sources, 
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particularly in rural areas where fracking is likely to 
take place.

The Hazardous Substances and New Organisms Act 
1996 (HSNO) requires a spill contingency plan that 
deals with transport, labeling and storage of chemicals 
on site. However it does not address wastewater disposal.

Councils may request an application for all consents 
that will be required by a particular activity under s 91 
of the RMA, but are not required to do so. Although 
Affco NZ Ltd v Far North District Council [1994] 
NZRMA 224 (PT) supports the principle that resource 
consents for a single project should be applied for in 
a bundle, in practice this has often not occurred in 
the context of fracking. Breaking an activity up into 
individual consent applications may detract from the 
council’s ability to properly assess the environmental 
impacts of the activity as a whole. Moreover, s 95A(2)
(a) requires councils to publicly notify an application 
if “the activity will have or is likely to have adverse 
effects on the environment that are more than minor”; 
a standard more likely to be met if all elements of the 
activity are considered at once, rather than in their 
independent parts. Aside from the question of broader 
reform, councils could currently make greater use of s 
91.

Fundamentally, however, the problem with this 
legislation is that it devolves the decision of how 
wastewater from fracking should be disposed of to a 
local decision without providing any guidance of the 
circumstances in which the consents should be issued. 
From a policy perspective, it is difficult to see how local 
geographic or other differences are sufficient to justify 
differing approaches. A better approach would be to 
enact a national standard that applies uniformly across 
all regions where fracking activity is being considered, 
and requires companies to bear responsibility for 
treating wastewater before discharging it.

Case study: disposal of wastewater in Taranaki

As an example of how fracking wastewater has been 
dealt with in practice, it is relevant to look to the 
case study of Taranaki, where most of the fracking 
activity has occurred to date in New Zealand. The 
Taranaki Regional Council did not require permits 
for fracking until September 2011, before which time 
it had the view that the environmental effects of 
fracking were so minimal as to not require a consent 
under s 15 of the RMA. Fracking and disposal of 
the wastewater is not a permitted activity in its 
regional plans.

Although consents are required for disposals of the 

wastewater, there are no guidelines or best practice 
specifications for how the disposal is carried out, 
meaning that the applicant exercises a large degree of 
control over the process. In Taranaki, past practices 
of land-farming and the use of unlined pits to store 
wastewater are particularly concerning, since both 
have high potential for groundwater contamination 
to occur, and to significantly deteriorate the soil 
quality. This suggests that stronger regulation 
and guidance is required to make it clear for legal 
advisors and their clients that such activity is not 
legally or environmentally permissible.

While fracking is still occurring on a small scale in 
New Zealand, the lack of specific rules relating to 
the key environmental concerns means that there 
is a real risk that environmental damage will occur. 
Fracking operators cannot be left to self-regulate. 
Substantive reform is needed to bring New Zealand 
up to best practice regulatory techniques.

Comparisons with the United States

There are similarities between the regulation of 
wastewater disposal in the United States and New 
Zealand. Specifically, in both countries the central 
government has played a limited role in regulating 
fracking.

In the United States, the Bush administration in 
2005 implemented the Energy Policy Act 2005, 
which amended certain environmental legislation 
to exclude fracking and the disposal of wastewater 
from its scope. The Safe Drinking Water Act (SDWA) 
contains a scheme regulating underground injection. 
However its definition of “underground injection” 
was amended to exclude “the underground injection 
of fluids or propping agents (other than diesel fuels) 
pursuant to hydraulic fracturing operations related 
to oil, gas, or geothermal production activities” 
(42 USC § 300h(d)(1)(B)). This has the effect of 
exempting hydraulic fracturing from the permitting 
process that would otherwise apply for any 
underground injection program (likely including 
wastewater injection, since this is also “pursuant” 
to the fracking operations). The only exception is 
where the fluid contains diesel fuel.

The Clean Water Act contains a permitting system 
that prima facie prevents the discharge of fracking 
wastewater into navigable waters without a permit. 
However it allows a state to pre-empt its application 
by determining that injection or disposal will 
not degrade surface or ground water (§ 1362). No 
discharge permit would then be required. Moreover, 
the permitting system has been avoided by sending 
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wastewater instead to publicly-owned treatment 
works, which is considered a “pre-treatment” 
process. The Act requires pretreatment of such 
discharges, but there are no specific pretreatment 
requirements for fracking and large quantities 
have instead been sent directly to publicly-owned 
treatment works, which may not have the facilities 
to treat the contaminants from fracking. The EPA is 
to propose a rule on pretreatment in 2014.

While the storage of unused fracking fluid is 
regulated under the Resource Conservation and 
Recovery Act 1976, its disposal is not. Once it has 
been used and mixed with the fracking wastewater 
it becomes “production wastes”, which are exempt 
from the scope of the Act (42 USC § 6921(b)(2)(A)). 
Similarly, the Superfund Act excludes oil and gas 
products, and any chemicals contained in them, 
from being contaminants.

Thus, at a national level, the disposal of fracking 
wastewater has been largely unregulated. This has 
put the onus on states to fill the vacuum, resulting in 
a patchwork of different standards.

The best example of a response to the problem 
of fracking wastewater disposal comes from 
Pennsylvania, which did not initially act in time to 
prevent the disposal of large quantities of fracking 
wastewater into its publicly-owned treatment 
facilities. Now, it requires private treatment of 
wastewater before it is discharged into surface 
waters (25 PA Code 95.10 (2010) as amended). Its 
publicly-owned treatment plants are required to 
receive specific approval before they can accept 
wastewater with a high concentration of total 
dissolved solids. It has also proposed a tracking 
system for hydraulic fracturing wastewater 
to ensure that the regulation process is being 
adequately met. Other states have trialled recycling 
requirements (see Louisiana’s non-binding 
guidance).

The new system of regulation in Pennsylvania puts 
the onus on the companies carrying out the fracking 
to ensure that the water is adequately treated before 
it is returned to water sources. It does not deal with 
underground injection because it is not geologically 
possible in the area.

One of the problems of the patchwork regulatory 
approach in the United States is that other states do 
not have similar standards, allowing for pollution to 
simply be exported. Some operators in Pennsylvania 
have begun shipping the waste to other states 
where underground injection, or discharge into 

waterways, is still an option.

The key lesson from the United States is that a 
“federal” or central government standard is more 
appropriate than a state approach. The states 
were slow to catch up with the vacuum left by the 
Energy Policy Act 2005, resulting in some cases in 
serious environmental harm caused by the dumping 
of wastewater, as has occurred in Pennsylvania. 
Although the states are now responding, they are 
not doing so in a uniform way, and these differences 
can be exploited by operators.

Lessons for New Zealand

New Zealand should consider adopting a standard 
national scheme regulating hydraulic fracturing. If 
New Zealand continues down the path of consent-
by-consent, region-by-region regulation of fracking 
wastewater disposal, there is a real risk that it will 
end up in a similar position to the United States, 
with slow responses to environmental risks, and the 
exporting of waste between regions becoming an 
issue. Centralising the environmental policy is likely 
to result in improved environmental outcomes.

I propose that New Zealand should adopt the 
Pennsylvania model for wastewater disposal. 
Pennsylvania’s approach is essentially a stewardship 
approach, requiring owners of fracking sites to treat 
the wastewater and remove key pollutants before 
disposal.

National implementation of a stewardship principle 
for fracking wastewater disposal in New Zealand

The term environmental stewardship is difficult 
to define. Most commonly it is used in the context 
of product stewardship. For instance, a soft drink 
manufacturer would remain responsible for the 
environmental impacts of all elements of the 
product it produced, including appropriate disposal 
of plastic bottles at the end of the life cycle of the 
product. The principle of stewardship is gaining 
corporate support (see for instance Coca-Cola’s 
water stewardship campaign) and is a core principle 
underlying the Waste Minimisation Act 2008 (see 
Luke Hinchey and Louise Cooney’s recent article 
“Five Years On: A Review of the Waste Minimisation 
Act 2008” April 2013 RMJ, at 22). The concept of 
stewardship involves application of the polluter-
pays principle, and requires internalization of the 
cost that wastewater disposal would otherwise have 
on the environment. While the Waste Minimisation 
Act could in theory apply to fracking wastewater, 
given its broad definition of waste, it does not 
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mandate any action by operators.

Wastewater stewardship in fracking sites would 
require owners of the sites to have plans in place 
to minimize, treat, store and dispose of wastewater 
safely and responsibly. It puts the onus on the 
owner to ensure that this is done properly. It would 
adopt the Pennsylvanian approach of on-site or 
commercial treatment of the wastewater before 
disposal, as opposed to other disposal techniques 
with more deleterious environmental impacts.

In particular, the current primary approach of 
underground injection of wastewater should be 
rejected until any earthquake risks can be quantified. 
This seems appropriate on a precautionary approach 
given the increasing scientific research pointing 
to the increased earthquake risk that it generates. 
After the Canterbury Earthquakes of 2010 and 2011, 
and the recent spate of earthquakes in Wellington, 
New Zealand cannot afford to play roulette with 
its faultlines. Moreover, in an earthquake prone 
country like New Zealand, there is additional 
risk of an earthquake dislodging wastewater and 
contaminating groundwater sources.

There are different options for the implementation 
of this principle into law. It could be implemented 
through a soft law approach, by way of guidance 

issued by the Ministry of the Environment. However 
this would not be legally enforceable and may not 
provide adequate legal certainty for operators.

The best option would be a legally-binding standard 
requiring full treatment of wastewater before its 
disposal. This could be promulgated as a national 
environmental standard under s 43 of the RMA. This 
would put constraints on consenting authorities 
when considering consents for fracking, while 
retaining their ability to reject or put further 
conditions on the activity of fracking overall.

Making the industry responsible for the full 
environmental impacts of its activities would create 
economic incentives for innovation. For instance, it 
would encourage recycling of water either through 
desalination, or the development of saline-soluble 
fracking fluids.

The stewardship approach would make clear that 
the onus is on the companies to ensure that they 
adequately store and dispose of the wastewater, 
potentially opening them to negligence suits if 
they fail, even where they have otherwise followed 
the necessary regulations. I commend this to the 
Parliamentary Commissioner for consideration in 
her final recommendations on fracking.

Book Review
 � Nicola Wheen, Faculty of Law, University of Otago

Environmental Law for a Sustainable Society

Edited by Klaus Bosselmann, David Grinlinton and 
Prue Taylor, (2nd edition, New Zealand Centre for 
Environmental Law, Monograph Series, Auckland, 
2013) Volume 1

This is the second edition of a useful and readable 
collection of essays on sustainable development 
and environmental law, first published by Auckland 
University’s New Zealand Centre for Environmental 
Law in 2002. In this edition Prue Taylor has joined 
the editorial team of Klaus Bosselmann and David 
Grinlinton. Taylor, Bosselmann and Grinlinton are 

also the authors, along with Nicole Bakker, Kenneth 
Palmer, Benjamin Richardson, Angela Thomson, 
Andrea Tunks and Krushil Watene. Also included 
is a Bibliography of New Zealand Environmental 
Writing assembled by Vernon Tava, Caroline 
Fergusson and Ben Leonard.

Together, the essays consider environmental law 
and sustainability from several different angles. 
Chapter 1 is a history of the development of 
environmental law culminating in New Zealand 
law’s recognition of sustainability. Chapter 2 
critically analyses the adoption of the sustainability 
principle in New Zealand environmental law and 
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Chapter 3 provides a comparative perspective 
by evaluating European and North American 
environmental law as it relates to one aspect 
of sustainable development: biodiversity 
conservation. 

Chapter 5 is a theoretical analysis of the concept and 
meaning of sustainable development; Chapters 6 
and 7 examine the place of indigenous values in the 
ideology and evolution of sustainable development, 
and argue that achieving sustainable development 
and achieving self-determination go hand-in-hand. 

Two chapters respond to the negative impacts of State 
sovereignty on the development of international 
environmental law and the legal implementations 
of sustainable development by examining formal 
options for reform, and suggesting a way forward 
through a less State-centered approach (Chapter 4) 
and advocating a new “normative architecture for 
global environmental law” (Chapter 8, at 160). 

Chapter 9 ends the book by acknowledging that 
although sustainable development has been 
employed as a “strategy of resource management” 
in international and domestic law (at 178), the 
wider challenge of ensuring that it is “empowered” 
as a “guiding principle, defined by its elements, 
enshrined in law, enforced through institutions and 
exercised by people” remains (at 181).

Six of these chapters appeared in the book’s first 
edition, but have been updated and otherwise 
improved. For example, Palmer’s interesting 
“The Origins and Guiding Ideas of Environmental 
Law” (a useful teaching tool which begins with 
the ancient Egyptians, considers the impact of 
world events and describes the evolution of New 
Zealand’s environmental law and policy including 
the Resource Management Act 1991) now includes 
comments on amendments to the RMA, and an 
expanded penultimate section on other New 
Zealand environmental legislation post-1991. 
Likewise, Taylor’s thought-provoking “The Global 
Perspective: Convergence of International and 
Municipal Law”, has updated sections on, for 
example, biodiversity and climate change while 
Bosselmann’s analysis of sustainable development 
in Chapter 5 (another useful chapter for teaching 
purposes) has been re-edited. Chapter 6 — 

Tunks’ “One Indigenous Vision for Sustainable 
Development Law? Tensions and Prospects” — is 
republished unchanged from the first edition, but 
a new chapter by Watene in the second edition 
“continu[es] the conversation” it began (at 131).

Watene’s is one of three new chapters in the second 
edition. It argues that the recognition of indigenous 
self-determination is crucial to sustainable 
development, and critically examines recent 
environmental developments in this context. The 
chapter complements and grounds Tunk’s earlier 
work, and benefits the new edition. A second new 
chapter by co-authors Bakker and Richardson 
replaces Richardson’s solo contribution from 
the first edition, and provides the book with a 
crucial comparative perspective. The analysis of 
environmental law in Europe and North America 
concludes sadly though that it “has been somewhat 
of a damp squib [and that] these regions’ apparently 
superior environmental performance is partly due 
to exporting their ecological footprint both spatially 
and temporally, rather then being a function of 
environmental law” (at 49). Finally, Thomson’s 
chapter on “International Environmental Law 
and Policy” replaces Alexander Gillespie’s of the 
same name from the first edition. This chapter 
analyses the “problematic nature” (at 78) of State 
sovereignty in international environmental law, 
and articulates a need for “common interest [to] 
supplant … state interest” (at 83) in the future. It 
then discusses existing proposals for reform, and 
ponders the impact of the developing role of non-
State actors in global governance.

The Bibliography provides a unique resource and 
has been expanded and updated for the second 
edition. In the new edition, it includes a list of 
student research completed between 2002 and 2012 
at the University of Auckland.

I have appreciated the opportunity to read or re-
read the essays in this collection for the purposes 
of writing this review: they are all interesting 
and/or challenging, and work well together. The 
publication provides an accessible opportunity 
to enjoy the research and thinking around 
environmental law and sustainable development of 
those associated with the University of Auckland’s 
New Zealand Centre for Environmental Law.
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RMLA Exec comments on RMA Reform Proposals
 � RMLA Executive

The RMLA Executive sees a lot of positives in the 
reform proposals announced by the Government at 
its National Party Conference over the weekend. 

The outline in the “Summary of Reform Proposals 
2013 (August 2013)” demonstrates that the 
Government has engaged with the feedback 
received on its February discussion document. 

The proposed changes to Part 2 have been tempered 
in relation to public access to the coastline, areas 
of significant indigenous vegetation and habitat, 
along with aquatic habitats, and a new provision 
relating to the functioning of ecosystems is 
proposed.    Specific suggestions made by the 
RMLA on other aspects of the proposed wording 
of the new section 6 in its submissions have been 
adopted, including relating to the efficient use and 
development of natural and physical resources, 
the effects of climate change, and the benefits of 
renewable energy.  These modifications to the 
reforms will reduce the “transitional” costs the 
RMLA was concerned about with changes to Part 
2 amidst second generation planning processes 
underway throughout the country, and provide 
greater clarity.

The many positive reforms signalled in February 
have been retained around integrating and 
simplifying plan content (national templates) with 
additional clarity given as to how and when national 
template requirements must be implemented.

There is also greater clarity as to application of 
the alternative plan development paths involving 
collaborative frameworks (singled out for fresh 
water management and ‘Joint Council’ planning 
processes).  The Environment Court is to be given 

the power to require parties to undertake and agree 
to the outcomes of mediation or other alternative 
dispute resolution.

Proposals for  a  ‘10 day ‘consent process for simple 
applications along with Council exemption powers 
(from the need to obtain resource consent) have 
been retained. We have a clearer sense of how the 
reforms will focus notification of resource consent 
applications and submissions to the reasons 
the consent is required, and the effects actually 
triggering notification.

Finally, we are pleased to see that the earlier 
proposal to change consent appeals from de novo 
to by way of re-hearing has been abandoned. 
Again (for consent appeals) the Court is to be given 
additional powers to require parties to participate 
in mediation, or to consider using a judicial 
conference to help parties negotiate a settlement.

No doubt important issues of detail will remain 
which require careful consideration.

No dates are given for when the Bill that will 
incorporate these changes will be introduced or 
when submissions on it will be due. The RMLA will 
be making submissions on that Bill and inviting 
perspectives and comments from its members 
to help inform that process.  Stand by for further 
information on that as soon as it comes to hand.

The proposed reform package will also be a 
substantial focus of this year’s conference in 
September - refer to the registration details that 
are now available on the RMLA’s website.

http://www.rmla.org.nz/news



Resource Management Journal 35

Recent cases

 � Bronwyn Carruthers, Partner and Steve Mulch, 
Solicitor, Russell McVeagh

Hanna v Whanganui District Council [2013] NZHC 
1360 (10 June 2013)

Background

The Hannas sought judicial review of the Whanganui 
District Council’s decision not to notify a non-
complying resource consent application for a small-
scale heavy machinery depot in a rural zone. The 
applicant sought consent to store (overnight while 
not on job sites) a small fleet of heavy vehicles and 
machinery in and around a barn to be constructed 
on his property. The Council considered that the 
potential effects of the proposal on neighbours, 
including the Hannas, would be less than minor and, 
therefore, under s 95E of the Resource Management 
Act 1991 the application need not be notified. 
Following its notification decision, the Council 
decided to grant consent.

The Hannas argued in the High Court that the 
Council’s decision to process the application on a 
non-notified basis was unlawful, and sought orders 
quashing both the notification decision and the 
“consequentially tainted” resource consent. The four 
arguments advanced by the Hannas were that: (a) the 
Council did not have sufficient information to make a 
notification assessment; (b) the Council’s conclusion 
that effects on neighbours would be less than minor 
was irrational; (c) the Council’s application of the 
permitted baseline was inappropriate, and; (d) 
the Council wrongly conflated the notification and 
consent decisions. Overall, the Hannas asserted 
that the Council’s information, and its notification 
assessment, were inadequate in that they failed to 
appropriately address a wide range of important 
effects, including transportation, visual, noise and 
light-spill effects.

Preliminary issue: can decision-makers shore up 
their reasons after the fact?

As a preliminary issue, the judgment considered 
the Council officers’ affidavits in which they 
expanded on the reasons underlying both their 
notification and consent decisions, asserting that 
the original notification report did not “present all 
of the information that was considered when making 

the decision not to notify the application”. Justice 
Williams considered that it would be inappropriate 
to give any weight to the expanded reasons in the 
affidavits. As a matter of public law and resource 
management policy a notification decision must 
“stand or fall on its own terms as written at the 
time”. Justice Williams stressed that the entire 
rationale behind the principle that those exercising 
statutory discretions must give proper written 
reasons, is so that those reasons can be tested in 
court if necessary, and it is generally contrary to that 
principle for officials to be allowed to “back-fill” their 
reasons after the fact. The Court therefore focused 
on the original notification decision, essentially 
dismissing the additional explanations given by the 
Council officers (which Justice Williams highlighted 
were prepared by the officers after they knew both 
that their decision was being challenged, and the 
grounds for the challenge).

Adequacy of the notification decision

Rather ominously for the defendants in this case, 
Justice Williams’ first comment under his “analysis” 
section was, “there can be little doubt but that the 
notification decision was inadequate in itself and 
was based on insufficient information to address the 
questions posed in section 95E”.

The Court summarily dismissed the suggestion in 
the notification report that the effects on neighbours 
associated with the heavy machinery depot would 
be “slightly larger” than the effect of a resident 
bringing a work vehicle home, commenting that it 
was difficult to understand how this could be so, 
particularly given that all vehicle and machinery 
movements would likely occur within view and 
within earshot of the Hannas. The Court went on to 
label this comparison “superficial” and “border[ing] 
on the naive”.

In the consent decision section of the officers’ report, 
standard noise conditions were considered by the 
Council to adequately mitigate noise effects, but 
the Court commented that there was no indication 
provided as to whether the vehicles and equipment 
would comply, or whether it was even possible for 
them to comply. In the notification decision section 
of the officers’ report, likely noise effects were not 
analysed at all.
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The standard review condition imposed by the 
Council was considered by Justice Williams to be 
an inappropriate substitute for analysing the likely 
effects prior to the consent’s implementation. The 
Court highlighted that proper site plans were not 
produced, nor was sufficient detail provided about 
the equipment and vehicles, and how (and how often) 
they would be transported, loaded/offloaded and 
stored. Justice Williams also emphasised that as a 
non-complying activity (ie one which the Council had 
decided, through its plans, did not generally belong 
in the area), the planning officers were compelled to 
take an extra hard look at the application, both at the 
notification and consent stages.

In conclusion, the Court held that “planners must 
consider the intensity of use on site with a wary eye, 
and a willingness to ask the hard questions”. They 
need to pose in-depth questions about potential 
adverse effects, and if the applicant’s answers are 
superficial, they must seek further information. 
Justice Williams held that in the present case, this 
process was simply not undertaken at either the 
notification or consent stage: “there has yet to be a 
hard look at this application”.

Justice Williams was careful to point out that it 
does not necessarily follow that applicants in cases 
such as the present are required to spend large 
sums of money on “fancy plans and expert reports”. 
Information requirements need to be proportionate 
to the nature and scale of the application.

Application of the permitted baseline

The Hannas argued that, when exercising its 
discretion to apply the permitted baseline test, the 
Council undertook a cherry-picking exercise from 
a smorgasbord of high-impact permitted uses, and 
then fused all the effects together to produce an 
artificial permitted baseline comprised of a range 
of unrelated and “maxed out” effects. The Hannas 
asserted that this represented exactly the kind of 
fanciful comparison that a long line of permitted 
baseline cases warn about. The Court agreed. Citing 
Lyttleton Harbour Landscape Protection Association 
Inc v Christchurch City Council [2006] NZRMA 559 
(EnvC), Justice Williams held, at [37], that such 

an approach is inappropriate, and that permitted 
baseline counterfactuals must be realistic: “A 
smorgasbord approach decontextualises effects 
producing both unrealistic comparators and results 
that undermine rather than uphold the principles in 
Part II of the Act”.

Outcome

The Court held that the Council failed to take 
account of relevant considerations (ie effects on 
neighbours) and by “failing to apply a wary eye to 
the application” had come to a notification decision 
that was irrational. The Court also held that the 
Council incorrectly applied the permitted baseline. 
The notification decision and the resource consent 
were quashed, and the matter was remitted back to 
the Council for fresh consideration.

Comment

Justice Williams’ judgment represents a blunt 
reminder of the requirement for consent authorities 
to obtain sufficient information to enable them to 
make informed decisions, and to provide adequate 
reasons for their decisions.

There is always a tension in resource consent 
decision-making that requires a balance to be 
struck between the scale of the proposal versus 
the level of detail required in the assessment of 
environmental effects. Cases like the present one 
pose little threat to the balance that has been struck 
by the courts, given the prima facie inadequacy of 
the Council’s information and reasons. However, 
the courts have shown an acute awareness of the 
need to avoid putting applicants to disproportionate 
and unnecessary expense (through requiring 
information on every last detail) and of the potential 
for the promotion of overly-defensive processing 
practices amongst consent authorities. While the 
Court on review will not require that the decision-
maker has perfect information, or that every reason 
behind its decision is set out ad nauseam, whatever 
the size of a proposal the consent authority must 
have enough information to be reasonably satisfied 
that adverse effects will meet the threshold tests for 
notification. None of this will, or at least should, come 
as a surprise.
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 � Bronwyn Carruthers, Partner and Brigid Kelly, 
Senior Solicitor, Russell McVeagh

Verstraete v Far North District Council [2013] 
NZEnvC 108

In this decision, the Environment Court considered 
an appeal against a Far North District Council (the 
Council) decision to decline a variation to a consent 
notice and resource consent to construct a dwelling. 
The variation and consent were declined on the basis 
that there would be adverse effects on cultural and 
heritage values.

Background

Mr and Mrs Verstraete’s (the Appellants) property 
is located in Kerikeri on the eastern slope of a 
prominent hill generally called Rangitane. The 
summit of Rangitane is 108 metres above sea level 
(ASL). The Appellants’ property is subject to a 
consent notice which restricted the maximum 
building height on the site to 86.69 metres ASL, 21.31 
metres below the summit. The consent notice was 
placed on the title as part of an earlier subdivision 
consent, to reflect an agreement reached between 
parties to that consent issued in 2005. Those parties 
included two hapū (Ngāti Rehia and Ngāti Mau), both 
of whom are involved in the current appeal.

Ngāti Rehia and Ngāti Mau were both consulted in 
2008 when an earlier variation to the subdivision 
consent was sought to increase the height limit 
by 3 metres, from 86.69 metres to 89.69 metres. 
This increase was consistent with the height of the 
existing dwelling on the lot being subdivided. Ngāti 
Rehia expressed no opinion; however, Ngāti Mau 
maintained that the building should be no higher 
than the existing house. The variation was granted, 
though it was not registered on the title.

Subsequently, the Appellants applied to vary the 
consent notice to allow for a maximum building 
height of 103 metres ASL (5 metres below the 
summit) and for a land use consent to construct a 
dwelling. Both applications were declined by the 
Council in June 2011 and the Appellants appealed to 
the Environment Court.

Position of the parties on appeal

The primary issue before the Court was whether 
granting the variation and the associated land 
use consent (and therefore allowing a dwelling 
significantly closer to the summit of Rangitane) 
affected a site of cultural significance to Māori.

The Appellants accepted that the site is on the 
ancestral land of Ngāti Rehia, but contended that 
it is not a taonga or wāhi tapu site and therefore a 
dwelling at the height proposed would not affect the 
relationship between Māori and their ancestral land.

In contrast, the Council and Mr Rihari (for Ngāti 
Mau) considered that cultural matters under Part 
2 and the relevant statutory planning documents 
were relevant and had been addressed through the 
height restriction imposed as part of the original 
subdivision consent. Mr Rihari contented that Ngāti 
Mau has an ancestral relationship with Rangitane, 
that the hill is taonga and its summit is wāhi tapu. Mr 
Rihari considered that exceeding the agreed height 
limit would greatly reduce the value of Rangitane as 
taonga and violate the wāhi tapu of the summit.

Both the Council and Mr Rihari submitted that there 
was no demonstrable need to change the height limit 
imposed, and that doing so would fail to recognise 
and provide for the relevant planning provisions. 
However, the Court accepted the Appellants’ 
submission that there is no requirement to assess 
need as a prerequisite to granting consent, and that 
the application should instead be assessed against 
the relevant criteria.

While Ngāti Mau provided evidence through Mr 
Rihari in opposition, Ngāti Rehia provided evidence 
in support of the Appellants. The Court considered 
the earlier case law and confirmed that kaitiakitanga 
can be exercised by more than one hapū in an area. 
The Court deliberately took an inclusive approach to 
the evidence of both Ngāti Mau and Ngāti Rehia on all 
Māori cultural issues.

Applicable Law

Under s 221(3A) of the RMA, the variation to the 
consent notice was considered as a discretionary 
activity. The land use consent was also discretionary. 
The Court therefore considered the applications 
under s 104 of the RMA and took note of the receiving 
environment against which the potential effects 
needed to be assessed, which included two lawfully-
erected cell phone towers, a water tank and previous 
earthwork modifications and pine plantation on the 
summit.

As part of this assessment the Court recognised that 
its s 104 assessment was subject to Part 2 and that 
sections 6(a), 6(e), 6(f), 7(a) and 8 were relevant in this 
case, though it primarily focused on s 6(e). The Court 
also considered a number of objectives and policies in 
the District Plan relating to culture and heritage.



38 www.rmla.org.nz

Section 6(e)

Section 6(e) was the focus of the Court’s assessment, 
though it accepted the Appellants’ and Council’s 
submissions that case law confirms that no single 
Part 2 matter, including matters relating to Māori, 
can act as a veto under the RMA. Section 6(e) 
provides (amongst other things) for the relationship 
of Māori with their ancestral lands, wāhi tapu and 
other taonga. The Court considered these three 
categories in turn. In undertaking its assessment, 
the Court commented on the need for particular care 
when considering metaphysical concepts or values 
and the need to make a decision based on the balance 
of probabilities and sufficient probative evidence. 
Ultimately the Court found that:
• The site was part of the ancestral land of Ngāti 

Rehia and therefore Māori ancestral land. The 
Court reached this determination on the basis of 
historic land-sale documentation, and therefore 
did not need to go further and consider the oral 
histories presented by Ngāti Mau.

• Neither Rangitane nor its summit are taonga. The 
Court accepted the Appellants’ archaeological 
evidence that there was no pa or human remains 
on the site, and in the absence of contrary evidence 
from Ngāti Mau witnesses, concluded that there 
was no requirement to recognise or provide for 
the site as taonga.

• There was insufficient evidence to establish 
that the summit of Rangitane is a wāhi tapu site. 
While the evidence of the Ngāti Mau referred to 
ancestors being buried there, there was no expert 
archaeological evidence in support, and therefore 
the archaeological evidence of the Appellants was 
preferred.

The Court concluded that, while the site was Māori 
ancestral land, the Appellants had consulted with both 
Ngāti Rehia and Ngāti Mau, accepted the protocols to 
be followed prior to development commencing, and 
that this provided suitable recognition and provision 
for the relationship of Māori with their ancestral 
land. The Court commented that it did not doubt 
the sincerity of views expressed by Ngāti Mau, but 
their evidence did not establish on the balance of 
probabilities that the summit of Rangitane has the 
cultural significance asserted.

District Plan

The Court held that there was no conflict with the 
relevant objectives and policies of the District Plan 

(which give effect to the national and regional 
policies and plans) relating to the taonga and wāhi 
tapu sites, as Rangitane had not been established as 
taonga or wāhi tapu. It also held that the objective 
and polices relating to Māori ancestral land had been 
recognised through the consultation undertaken, 
and the adoption of protocols during development.

Other adverse effects — land use consent

Having considered cultural issues, the Court went 
on to consider the other relevant matters. The 
construction of the dwelling required consent as 
a discretionary activity under the visual amenity 
and earthworks provisions of the District Plan. In 
the absence of any evidence to the contrary, the 
Court accepted the Appellants’ evidence that, with 
appropriate conditions, visual amenity effects would 
be no more than minor. It was common ground that 
the application would not generate more than minor 
earthworks effects, subject to appropriate conditions.

First instance decision

The Court considered the first instance decision as 
required by s 290A and found that, by taking a cautious 
approach and declining the consent so as to be 
certain that any potential adverse effects on cultural 
and heritage values were avoided, the Commissioner 
effectively treated Ngāti Mau’s opposition as a veto. 
This approach was unlawful and accordingly the 
Court was unable to place any real weight on the 
Commissioner’s decision. The Court also commented 
that the Commissioner appeared not to have heeded 
that the RMA is not a “no adverse effects” statute.

Conclusion

The Court concluded that the variation to the consent 
notice and consent to construct a dwelling should be 
granted, subject to final conditions being agreed or 
resolved.

This case demonstrates again the care that must 
be taken when considering Māori cultural values 
and that the Court, in assessing these values, will 
consider the probative evidence on the balance 
of probabilities. It will not take an unquestioning 
approach to evidence and submissions concerning 
claims of cultural significance, which, in this case, 
would have amounted to an unlawful veto.
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