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A Kick Start for Aquaculture Activities: The New Zealand King 
Salmon Case

 � Martin Williams, Barrister

Introduction
More than a year has passed since the aquaculture reforms 
came into force in 2011. They were intended as a “kick start” 
for the aquaculture industry to reach a $1 billion potential 
by 2025. Readers may recall the article authored by James 
Gardner-Hopkins in RMJ’s April 2012 edition “A Brave New 
World of Coastal Development: Have the Aquaculture 
Reforms Unlocked the Industry’s Potential?”, regarding the 
purpose and detail of those reforms.

This article discusses the Board of Inquiry’s final decision 
(the Decision, published 22 February 2013) on the application 
by New Zealand King Salmon Co Ltd (New Zealand King 
Salmon) for additional salmon farm sites in the Marlborough 
Sounds. The Board of Inquiry process followed and its 

Decision confirms aquaculture has indeed been given a 
serious “kick start”. The outcome is a showcase of how the 
aquaculture reforms and those set in 2009 for major projects 
of national significance can combine to ensure robust consent 
evaluations of complex and hotly contested issues in a timely 
fashion. The Decision also contains findings across issues of 
broader resource management significance, as discussed in 
this article.

The New Zealand King Salmon application was hard fought, 
and attracted a significant number of submissions, as well as 
media attention. The application is discussed in more detail 
below, but in broad terms involved a private plan change 
and resource consent package progressed concurrently to 
enable nine new salmon farms in the Marlborough Sounds. 
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The Decision approved four of the nine sites. New 
Zealand King Salmon has expressed disappointment 
at only achieving four sites, while opponents have 
expressed concern that any sites were granted (Bill 
Moore “Criticism from both sides good sign — Smith” 
Marlborough Express 21 December 2012). This article 
will examine the issues and findings that led to that 
outcome.

The New Zealand King Salmon application
New Zealand King Salmon stated it urgently required 
space to expand its operations in the Marlborough 
Sounds due to high demand and insufficient space to 
adequately supply that demand.

The biggest challenge for New Zealand King Salmon in 
securing new aquaculture space in the Marlborough 
Sounds was the planning framework it faced. Despite 
the change in law deleting Aquaculture Management 
Areas (AMAs) in October 2011, aquaculture was still 
classified as a prohibited activity in Coastal Marine 
Zone 1 (Zone 1) in the Marlborough Sounds Resource 
Management Plan (MSRMP). That was the zone 
generally containing faster flowing, cooler, deeper 
water suitable for salmon farms and where all but one 
of King Salmon’s proposed farms were to be located. 
Coastal Marine Zone 2 (Zone 2) was established in 
generally shallower and more sheltered parts of the 
Sounds, especially the inner Sounds and inside large 
bays, to cater mainly to shellfish farming (primarily 
mussels). Aquaculture activities are discretionary 
within this Zone. Zone 2 has “well established” 
aquaculture activities currently, which include both 
shellfish farming and finfish farming (Decision, at 
[583]). The Marlborough Sounds has 575 consented 
marine farms, mostly in Zone 2. However, a small 
number are in Zone 1 with licenses granted under 
the Marine Farming Act 1971 being transitioned into 
resource consents under the RMA.

The Decision on the New Zealand King Salmon case 
identified a resistance on behalf of the Marlborough 
District Council to effectively respond to the 
aquaculture reforms and amend the MSRMP. The 
Board observed that requiring New Zealand King 
Salmon to wait for new salmon farming space to be 
implemented in areas currently within the prohibited 
Zone 1 would be tantamount to committing it to 
what the Environment Court has termed “review-
paralysis” given the Council’s intended pace of review 
and amendment of the current MSRMP. The Decision 
records that for an applicant in this situation “The 
opportunity for a private plan change [through the 
EPA route] is intended to sidestep such paralysis, 
and applicants are entitled to an expeditious 
determination of their request” (at [171]).

New Zealand King Salmon nevertheless had received 
substantial criticism from opposing submitters, of 
its choice to proceed down the EPA route. Included 
as reasons for opposition (New Zealand King Salmon 
Proposal — Summary of Submissions AECOM, for 
Environmental Protection Authority, 15 May 2012, 
<www.epa.govt.nz>) were the:
• “rushed process through EPA and lack of accessible 

information to enable public understanding of 
effects”; and

• “attempt by New Zealand King Salmon to bypass 
existing MSRMP through application to EPA 
instead of MDC”.

In its Decision, the Board acknowledged this was 
“not strictly a legal issue”. It clarified for submitters 
the legal framework that made the EPA process 
available to New Zealand King Salmon, and through 
which the Minister of Conservation had referred the 
matter to the Board on the basis that a proposal of 
national significance was at stake. “Thus, this Board 
has been seized with the proposal and must consider 
it on its merits within the relevant statutory 
framework” (at [110]). The Board went on to detail 
the efforts it had gone to in order to assist the public 
and submitters, including: the appointment of a 
Friend of Submitter; the appointment of a facilitator 
to facilitate meetings on key issues; the appointment 
of independent peer reviewers; and extending 
submitter evidence deadlines (Decision, at [111]).

Preliminary issues

Privatisation of public space
Development in the common marine and coastal area 
(CMCA) tends to attract a fair amount of interest. 
There were 1,272 submissions on New Zealand King 
Salmon’s application. As discussed in the Decision, 
the tension between the rights of public use, and 
the allocation of certain areas to be exclusively 
occupied for private use, is not a new one. The 
Board recognised, in contrast to land use, that the 
RMA provides a presumption of public use of the 
CMCA (at [113]).

The Decision confirms, however, that the RMA 
enables the granting of occupation rights which 
may include the ability to restrict public access 
where reasonably necessary to undertake the 
consented activity (Decision, at [112]). With respect 
to aquaculture consents, the law expressly provides 
an ability to apply for aquaculture space in the CMCA 
and a decision-maker is bound to apply the legal 
tests to grant or decline that application pursuant 
to section 12(2) of the RMA. The Board referred to 
the number of other activities that may require 
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exclusive occupation permitted in the CMCA (ports, 
jetties, marinas), perhaps to alleviate concerns that 
aquaculture is unique in this respect (at [115]).

The place of alternatives
Submitters on the New Zealand King Salmon 
application challenged the company’s consideration 
of the alternative options of expanding its salmon 
farming operations in New Zealand, including:
• converting marine farms in Zone 2;
• mid-bay sites in Zone 2;
• expansion of the existing farms in Zone 2;
• farming onshore in a closed containment system;
• farming offshore in exposed water;
• farming in other regions; and
• waiting for the Council’s planned review process 

(as discussed above).

The Decision addressed the issue of alternatives for 
both the plan change and the concurrent applications. 
The Board confirmed that the RMA does not require 
a site specific plan change to include an assessment 
of alternatives (Brown v Dunedin City Council [2003] 
NZRMA 420 (HC)).

The Board recognised that resource consent 
applications require a focused assessment and 
that only a description or alternatives need be 
provided where an activity is likely to result in any 
significant adverse effect on the environment (citing 
the High Court decision in Meridian v Central Otago 
[2011] 1 NZLR 482 (HC)). Despite that strict legal 
position, the Board discussed each argument put 
forward by submitters, set out New Zealand King 
Salmon’s response to each, and found that New 
Zealand King Salmon had appropriately considered 
alternatives (Decision, at [121]–[172]). While the 
Board confirmed the limited extent to which an 
assessment of alternatives is required under the 
RMA, future aquaculture applicants will need to give 
careful thought to whether they provide additional 
information, as New Zealand King Salmon did, not 
least to better enable the public to understand why 
aquaculture proposals in specific locations are being 
pursued.

New Zealand Coastal Policy Statement 2010
The New Zealand Coastal Policy Statement 2010 
(NZCPS) is a mandatory consideration and is 
underpinned by elements of sections 6 and 7 of RMA 
as part of the overall broad judgement required by 
Part 2. The Decision on New Zealand King Salmon’s 
application represents one of the few cases to 
date that has included a detailed analysis of the 
provisions of the NZCPS since it replaced the earlier 
New Zealand Coastal Policy Statement 1994.

Competing objectives
There are competing objectives included within the 
NZCPS itself for the development of aquaculture in 
the CMCA. The principles of the Treaty of Waitangi 
and Māori cultural values are included in the NZCPS 
but this article does not address those considerations. 
Examples of competing considerations are:
• Preserve the natural character of the natural 

environment — Objective 2.
• Maintain and enhance public open space — 

Objective 4.
• Enable people and communities to provide for 

their social, economic and cultural well-being 
through subdivision, use and development — 
Objective 6.

In New Zealand King Salmon’s case, the Board 
identified three relevant directions of Objective 2 
of the NZCPS as particularly relevant to natural 
character, namely to:
• recognise the characteristics and qualities that 

contribute to natural character and of their 
location and distribution;

• identify those areas where various forms of 
subdivision, use and development would be 
inappropriate; and

• encourage restoration.

The policies of the NZCPS which were of most 
significance in the Decision were:
• Policy 8, which acknowledges the existing and 

potential contribution of aquaculture to the social, 
economic and cultural well-being of people and 
communities.

• Policy 13, which seeks to preserve the natural 
character of the coastal environment and to 
protect it from inappropriate subdivision, use 
and development. Of particular relevance is the 
requirement in Policy 13(a) to avoid adverse effects 
on natural character in areas of outstanding 
natural character. This contrasts with Policy 
13(b) which refers to avoiding signi�icant effects 
on natural character in other areas of the coastal 
environment.

• Policy 15, which seeks to protect the natural 
features and natural landscapes of the coastal 
environment from inappropriate subdivision, use 
and development. Like Policy 13, Policy 15 takes 
a tiered approach, by seeking to avoid adverse 
effects on outstanding natural features and 
outstanding natural landscapes, and avoiding 
signi�icant effects on other natural features and 
natural landscapes.

The Board recorded that Policy 13 is an “important 
provision” with respect to natural character 
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(Decision, at [540]), and that Policy 15 of the NZCPS 
provides “strong direction regarding natural 
features and natural landscapes” (at [549]). The 
Board noted that an evaluation of the natural 
features, landscapes and seascapes in the existing 
coastal environment must be undertaken first to 
determine whether Policy 15(a) and (b) are triggered 
(at [599]). A similar threshold evaluation would 
presumably apply for Policy 13.

Overall assessment of natural character and 
landscape effects
Notable within the Decision is the clear distinction 
drawn as between “natural character” impacts, and 
“landscape impacts” (at [534]). Policy 13(2) of NZCPS 
sets that distinction in recording that “natural 
character” is not the same as “natural features and 
landscapes”. For each proposed marine farm area, 
separate findings were reached as to the degree of 
effect on natural character, and landscape/amenity 
respectively. These were then measured against 
Policies 13 and 15 of NZCPS in turn (see summary of 
findings, Decision at [777]–[792]).

Under the “natural character” head, the visual aspect 
was found to be “just one aspect” (at [590]). Effects 
on water quality, marine ecosystems, indigenous 
flora and fauna were all taken into account as part 
of natural character effects assessment (at [591]).
Landscape was held to include both the physical and 
aesthetic or perceived qualities (with the Decision 
recording at [594]–[597], that the Environment Court 
has developed criteria to determine these qualities).

The Board emphasised that the NZCPS does not 
contain a hierarchy of provisions, and consistent 
with the competing values included in the NZCPS, 
an overall judgement must be made of “the matter of 
weight in the particular circumstances” each factor 
should be given, and with no one factor afforded the 
right of veto over other considerations (at [1180]–
[1182]).

Natural character and landscape effects were a key 
part of the reasoning as to why the plan change and 
resource consent assessment for five of the proposed 
salmon farm sites were declined by the Board. 
However, the Board’s approach to the Papatua site at 
Port Gore is particularly interesting.

The proposed farm site at Port Gore adjoined an 
outstanding natural landscape. The Board found that 
there would be high to very-high adverse natural 
character and visual effects on the outstanding 
natural character and landscape of Pig Bay, within 
Port Gore. Despite finding that the Port Gore site 

would fail to give effect to Policy 13(a) and 15(a) of the 
NZCPS (which prescribe avoidance of adverse effects 
in those circumstances), the Board nevertheless 
decided to approve that farm site, finding that its 
appropriateness for aquaculture outweighed those 
concerns (Decision, at [1243]).

That approach provides a significant example of 
a consent authority not allowing a single policy 
within the NZCPS to be determinative, and applying 
a broader approach as to what is meant by the term 
“inappropriate” (and conversely appropriate) in 
section 6(a) and (b) terms. The Board’s Decision also 
provides a useful counterpoint to the earlier Port 
Gore decision (Port Gore Marine Farms v Marlborough 
District Council [2012] NZEnvC 72) where an 
application to renew consent for three mussel farms 
in Port Gore was declined.

Terms of resource consents for aquaculture
As discussed above, natural character and landscapes 
are of course a crucial factor for consent applications 
in the CMCA. Re-consenting applications (consent 
applications to continue an existing consented 
activity) may face the challenge of natural character 
and landscape values that have significantly 
improved since the original consent was granted. 
For example, the Marlborough Sounds has already 
experienced significant restoration of its indigenous 
forest (Decision, at [580]). The economic viability 
of investing in a resource consent could depend on 
its term. For aquaculture, the reforms provided for 
35-year terms, a significant change to the previous 
restriction of 20 years (section 123A). New Zealand 
King Salmon was granted four resource consents 
for 35-year terms each. New Zealand King Salmon 
submitted evidence related to the certainty and 
influence this had to company investment (Decision, 
at [1335]). Where the evidence can support a longer 
term, and effects can be assured with sufficient 
confidence within that term, then the 35-year term 
will prove to be a key asset in the aquaculture sphere.

“Precedent” concerns
A further argument advanced by submitters 
against New Zealand King Salmon (including the 
Marlborough District Council) was the potential for 
a “gold rush” of other similar private plan change 
applications if additional marine farming space was 
enabled in the MSRMP.

The Board was dismissive of those concerns, 
suggesting that the reliance placed on Kennedy’s 
Bush Development Ltd v Christchurch City Council 
CIV-2004-485-1189, 2 September 2004 (HC) by 
submitters was misplaced (Decision, at [1167]). The 
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Board then went on to recognise at [1169] that:
• Parliament has allowed any member of the public 

to seek a private plan change (with limited 
exception), and that this is a fundamental and 
important right for members of the public.

• In the aquaculture context, and as part of a 
deliberate intention to “kick start” aquaculture, 
Parliament has made specific provision for 
applicants to apply concurrently for a private plan 
change and associated resource consents.

• Parliament has also introduced mechanisms to 
specifically address the potential “gold rush” 
scenario including powers to:
 - approve the use of an allocation method by a 
regional council (section 165N);
 - suspend applications for occupation of coastal 
space in actual or anticipated times of high 
demand, upon request by a regional council 
(section 165ZE); and
 - direct that applications for the occupation of 
space for aquaculture activities be processed 
and heard together by councils (section 165ZFA).

The Board also then went on to set out why the 
submitter concerns of a “gold rush” were not real, in 
any event (at [1170]).

 Conclusion
The New Zealand King Salmon proposal was the 
first time that the concurrent private plan change 
and resource consent provisions of the RMA (as 
specifically set for aquaculture) were utilised. The 
outcome can be seen as a success for the aquaculture 
industry, with four new sites being approved in 
areas where aquaculture had previously been 
prohibited, and against significant public opposition. 

Some might also see the decision as balanced, given 
that New Zealand King Salmon’s aspirations were 
significantly tempered with the decline of five sites 
(including one in an existing zoned area).

The Decision shows that the “fast track” Board of 
Inquiry process set in 2009 can be robust, and enable 
effective engagement with submitter concerns over 
the full range of potential RMA issues, and yet deliver 
a timely outcome. One is left to wonder what more 
could have sensibly been made of the issues at stake 
through any longer or more convoluted a process, 
what different outcome might have been achieved, 
and at what relative cost.

The Decision provided clear justification for the 
approach taken by New Zealand King Salmon in 
progressing through the EPA, rather than being 
suspended in a stalled Council plan-review process, 
and with the Board also endorsing New Zealand King 
Salmon’s view that there was no viable alternative 
onshore, offshore, or within the existing CMZ2 zone. 
What remains to be seen is the extent to which these 
issues will be debated again as Marlborough District 
Council advances its plan review.

Finally, the Board’s approach to the consideration of 
the NZCPS may also provide some encouragement for 
prospective applicants, in confirming that Policies 13 
and 15 do not act as prohibitions on development, and 
that even significant effects on outstanding natural 
landscapes and areas of high natural character can 
be justified as appropriate, applying a broad range 
of considerations. That said, the Environmental 
Defence Society has appealed this aspect of the 
Decision ... so watch this space!

 

 

 

2013 IUCN Academy of Environmental Law Annual Colloquium University of 
Waikato, NZ

24–28 June 2013

To register an interest in attending the Conference 
or fi le an abstract online visit the Conference website: 

http://iucnacademy2013.org.nz



6 www.rmla.org.nz

Introduction

As “creatures of statute” the role and powers of 
local government are contingent on the powers and 
functions delegated to it by central government. 
While local authorities should not be viewed as the  
alter ego of central government, their statutory 
dependency leaves them vulnerable to the political 
whim of central government and wider policy 
objectives. Since 1989, various reiterations of the 
Local Government Act have contained a purpose 
statement, which has been the cornerstone of 
local government authority in New Zealand. Local 
authorities have, over time, had to adapt to numerous 
amendments to that purpose under both National 
and Labour-led Governments.

Section 37K of the Local Government Act 1974 (the 
LGA74), which was inserted by the 1989 Amendments, 
was a prescriptive, multi-clause statement of the 
purpose of local government. At that time, the LGA74 
was highly prescriptive in nature and reflected the 
view that all local authority powers and functions 
should be specifically detailed in legislation. For 
example, section 663 of the LGA74 gave councils 
power to expend money on the installation, lighting 
and maintenance of public clocks. However, this level 
of prescription resulted in a very cumbersome and 
detailed piece of legislation that was ill-equipped to 
respond to changing needs.

The introduction of the Local Government Act 2002 
(the LGA02) by a Labour-led Government saw a 
dramatic shift away from the prescriptive approach 
of the LGA74 to a more “principled” approach to 
the purpose of local government. The broad focus 
of the new purpose in section 10 was on promoting 
the social, economic, environmental, and cultural 
well-being of the community. The LGA02 also 
provided local authorities with the general power 
of competence to allow them to undertake any 
activity, rather than just those specifically set 
out in the statute, provided those activities were 
consistent with its overarching purpose (see section 
12, LGA02). While there was no doubt that the local 
government legislation needed to move away from 
the very prescriptive approach of the LGA74, this 
power of general competence was accompanied by a 
purpose statement that was so broad that arguably it 
authorised virtually any action that a local authority 
chose to pursue. It soon became apparent that the 

temptation to engage in “non-core activities” was 
irresistible to some local authorities.

Late last year, the National Government amended 
the purpose section again through the Local 
Government Act 2002 Amendment Act. Local 
authorities are now required to provide “good-
quality local infrastructure, local public services, and 
performance of regulatory functions in a way that is 
most cost-effective for households and businesses”. 
In many ways, the purpose statements under the 
LGA74 and LGA02 (as originally enacted) can be seen 
as sitting on opposite ends of the continuum of local 
government autonomy. This new purpose strikes a 
middle ground between these previous statements. 
This article examines the Government’s motivation 
behind the reform, the potential problems with the 
new purpose statement and whether the changes are 
likely to achieve the Government’s objectives.

The “Better Local Government” reforms

In March 2012, the then Local Government Minister, 
Hon Dr Nick Smith, announced an eight-point 
reform program for “Better Local Government”. The 
proposals superseded a programme of work initiated 
by the previous Minister of Local Government, 
Hon Rodney Hide, and sat within the Government’s 
broader agenda aimed at building a more productive, 
competitive economy, providing better public 
services and reducing public spending and debt.

The proposed reform programme comprised 
eight specific initiatives aimed at improving local 
government’s efficiency and effectiveness, including:
(a) refocusing the purpose of local government;
(b) introducing fiscal responsibility requirements;
(c) strengthening council governance provisions;
(d) streamlining council reorganisation 

procedures;
(e) establishing a local government efficiency 

taskforce;
(f) developing a framework for central and local 

government regulatory roles;
(g) investigating the efficiency of local government 

infrastructure provision; and
(h) reviewing the use of development contributions.

The first four initiatives were introduced to 
Parliament through the Local Government Act 
Amendment Bill 2012 (the Bill) in May 2012. During 

Tightening Local Government’s Belt: Will the New LGA 
Purpose Statement Achieve the Government’s Objectives?

 � Christina Sheard, Senior Associate, and Kate McDonald, Solicitor, Russell McVeagh
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the first reading of the Bill, the then Minister for 
Local Government, Hon David Carter, explained that 
the new purpose statement was aimed at ensuring 
local authorities are operating efficiently and 
effectively by “doing things that only they can do”.

Reining in local government

The substantial rewrite of the purpose statement 
in section 10 of the LGA02 was the most significant 
amendment to the Bill. While local authorities across 
the country drew a sharp breath at the change, the 
Government’s message was clear: local authorities 
have been engaging in activities beyond their role 
and expertise resulting in increased rates, debt 
and inefficiencies across the sector. The Regulatory 
Impact Statement (the RIS) accompanying the Bill 
explained that the Government’s key concern was 
that the existing purpose statement was “too broad 
to offer any useful parameters within which the 
activity of local authority can be prioritised”.

While the RIS acknowledged local government 
services were critical to the economy, the 
Government pointed to other activities such as 
“entering into commercial competitive businesses, 
running lotto shops, setting targets for NCEA pass 
rates” as examples of activities that would be more 
appropriately undertaken by the private sector or 
central government. These activities illustrated that 
the four “well-beings” could be used to “justify any 
conceivable action”.

In addition, the RIS also noted that council activities 
had led to council debt quadrupling from $2 billion to 
$8 billion over the last decade which inevitably had 
resulted in rates increases of 7 per cent per annum 
and increased borrowing. Hamilton District Council’s 
handling of the V8 Supercar event was identified as a 
blatant example of a poor spending decision that had 
significant impact on ratepayers.

The National Government had already tinkered 
with the LGA02 in 2010 in an attempt to force local 
authorities to focus on “core services” (see section 
11A of the LGA02). Despite the RIS acknowledging that 
it was “too soon to see the effects of this change”, it 
ultimately concluded that the 2010 Amendments did 
not go far enough to ensure local authorities focused 
on core services or took a prudent approach to debt 
because it did not address the underlying purpose 
of local government. The only avenue to guarantee 
that local authorities reduced spending was an 
amendment to their overarching purpose. The 
new purpose statement was considered to provide 
local authorities with a clearly defined role which 

would direct local authorities in prioritising and 
planning those activities, and which was sufficiently 
broad enough to “recognise the diverse needs of 
local communities” whilst avoiding the “wholesale 
withdrawal” from existing activities.

Reaction to the new purpose

While the private sector applauded the change, the 
amendment sparked a different reaction from local 
government. Local authorities generally opposed 
the amendment on the basis that it was unnecessary 
and unjustified. Submissions presented to the Select 
Committee by Local Government New Zealand 
(LGNZ) and individual councils argued that the 
Government had relied on isolated examples and 
incorrect evidence in order to justify the amendment. 
Unusually the RIS itself conceded, at [45], [54] that:

There is no clear quantitative evidence to suggest 
that the LGA02 has resulted in a proliferation of new 
activities, or that local government is undertaking 
a wider group of functions ... [or] that the proposed 
approach will reduce local government spending or 
ensure resources are put into core local government 
services.

LGNZ argued that the examples of out-of-control 
spending cited in the RIS (such as the Hamilton V8 
Supercars) were not examples of failings of the “well-
beings”, but examples that were explicable due to the 
underlying circumstances — either they had been 
mandated by the community, or they were due to 
a poor business case, or to council oversight. LGNZ 
also expressed grave concerns that the new purpose 
would create uncertainties and was likely to have 
significant legal and cost implications as decision-
makers and the community sought further guidance 
from the courts as to its intent or application.

Yet, despite vehement and reasoned opposition 
from both local government and opposition parties 
throughout the legislative process, the Bill narrowly 
passed its third reading in the House by 61 votes 
to 59 (with Labour, the Greens, New Zealand First, 
the Māori Party, and Mana in opposition) and was 
enacted on 5 December 2012. Now that the purpose 
statement is operative, how well will it achieve the 
Government’s objectives?

Will the new purpose statement achieve the 
Government’s objectives?

Objective 1: Focus on “core services”

The first key objective of the reform was to focus 
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local authorities on the delivery of “core” council 
services — those being the provision of “good-
quality local infrastructure, local public services, 
and performance of regulatory functions” in a “cost-
effective” way. While the Government may have 
wanted to retain a degree of flexibility for councils to 
respond to local demands, there is limited guidance 
as to how local authorities are to interpret the key 
terms within the purpose statement.

“Good quality” is defined as “efficient”, “effective” 
and “appropriate to present and anticipated 
future circumstances”. The Act is silent on the 
meaning of the other key terms: “cost-effective”, 
“local infrastructure”, “local public services”. In its 
submission on the Bill, LGNZ raised concerns that 
“in absence of a clear assessment or criteria driven 
standard of quality by which decision-making can 
be adequately measured, there will be significant 
uncertainty for local authorities”.

“Cost-effective”

It is unclear whether the Government intended the 
term “cost-effective” to mean the cheapest option 
available, or whether a balancing approach between 
price and quality — the “best price” option — was 
intended. In the absence of any clear guidance, there 
is a risk that the focus on cost efficiencies could 
encourage local authorities to undertake a trade-off 
between quality and cost, rather than an evaluation 
of how these traditionally competing values can be 
balanced. This focus on “lowest cost”, as opposed to 
“best price”, could also have significant effects on the 
longevity of council infrastructure.

“Local infrastructure” and “local public services”

To add further uncertainty, the new purpose 
statement does not include any definition of “local 
infrastructure” or “local public services”. Section 11A 
of the LGA02 provides a specific, but not conclusive, 
list of core services which local authorities must 
have regard to when performing their roles. These 
include: network infrastructure; public transport 
services; solid waste collection and disposal; the 
avoidance or mitigation of natural hazards; libraries, 
museums, reserves, recreational facilities, and other 
community infrastructure. While this list assists in 
defining what may, or may not, be included as a “core 
service”, it still leaves plenty of room for debate as 
to exactly what is considered to be a “local public 
service”.

In its submission on the Bill, Auckland Council 
raised concerns that the new purpose section would 

significantly undermine its ability to implement the 
Auckland Plan (the Plan). Section 79 of the Local 
Government (Auckland Council) Act 2009 required 
Auckland Council to prepare a spatial plan which set 
out a long-term strategy for Auckland’s growth and 
development that would contribute to the “social, 
economic, environmental and cultural well-being” of 
Auckland. 

The Plan has now been completed and sets out 
various targets for the Auckland region including 
reducing greenhouse gas emissions, reducing 
domestic violence, and increasing NCEA achievement 
rates and tertiary enrolments. All of these activities 
were cited in the RIS as examples of council activities 
that would be better done by other organisations.

Auckland Council submitted that the removal of the 
four well-beings was inconsistent with the broad 
ambit of the Plan and could create difficulties in 
achieving the integrated outcomes anticipated in 
the Plan. For example, the social and environmental 
targets set by the Plan all contribute toward the 
achievement of the Council’s vision of the “world’s 
most liveable city”, but it is not clear whether the 
implementation of those targets would be deemed a 
“local public service”. Auckland Council also voiced 
concerns that the refined purpose statement could 
stymie master-planning activities (such as the 
Wynyard Quarter), and the ability of the Council to 
enter into “partnerships with the private sector that 
are key to the implementation of those plans”.

Another example is Hurunui District Council which 
currently owns four health centres, pensioner 
housing, and the Hanmer Springs Thermal Pools 
and Spa (which is run as a commercial operation). 
Again, whether these fall within the scope of “local 
services” or “local infrastructure” is unclear. 

Even if the definition could potentially be stretched 
to include such services, the threat of judicial 
review could be enough to persuade councils to 
take a conservative approach and discontinue 
these services. This immediately begs the question 
of whether such services will be picked up by 
central government, the private sector, or simply be 
discontinued.

Mixed messages

Following the submission process, the Government 
made various comments in the media which 
appeared to soften its stance on how the new purpose 
statement was intended to operate. The then Minister 
for Local Government, Hon David Carter, stated that 
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it was for local councils to determine what activities 
they undertake — that the new purpose statement 
was not directing local authorities to only engage in 
core activities. However, if local authorities chose 
to move beyond those activities, they must ensure 
that they were delivering a benefit, not a cost, to the 
community.

On this basis, councils could still invest in firework 
displays and events like the Ellerslie Flower Show, 
provided they undertake a cost/benefit analysis. 
Despite the Hamilton V8 Supercars being identified 
in the RIS as a risky commercial activity that a 
council should not be undertaking, the Government 
subsequently approved Auckland Council’s proposal 
to spend $10.6 million on a V8 supercar race and 
committed $2.2 million towards upgrading Pukekohe 
Park. While the Government considered that 
Auckland Council’s proposal was more commercially 
sound than that previously undertaken by Hamilton 
City Council, this does blur the line about what local 
government should and should not be doing, and 
suggests that almost any activity will be acceptable 
provided it can be shown to be financially prudent.

Local authorities are already required under the 
LGA02 to undertake a cost/benefit analysis before 
determining a particular course of action under 
section 77(1)(b) of the LGA02. If the upshot of the 
amendment to section 10 is to ensure that any “non-
core” activities are delivered at a benefit rather 
than a cost to the community, then it is difficult to 
see how the amendments to section 10 will have 
any dramatic impact on the way councils function. 
It is, for example, difficult to imagine any council 
embarking on any project that was not intended to 
provide at least some community benefit. The real 
question is, what is an appropriate level of cost and 
commercial risk to be accepted in providing that 
benefit? Accordingly, we agree with the comments in 
the RIS that the changes to section 10 are “likely to 
have a symbolic effect and should not affect council 
business as usual”.

Objective 2: Reduce spending and debt

The RIS cites debt as the most pressing issue for 
local authorities. Council debt is projected to soar 
from $1.8 billion in 2000 to $11 billion in 2015. Capital 
expenditure alone has increased by 154 per cent from 
$1.6 billion per annum in 2002 to $4 billion per annum 
in 2012. The major drivers of capital expenditure 
include building new infrastructure, renewing aging 
existing infrastructure, and building new facilities 
and amenities in response to population increases. 
The RIS suggested that the large increase in capital 

expenditure was a key factor of the increase in 
council debt over the last decade.

NZIER’s independent review of the RIS and the Better 
Local Government discussion document concluded 
that the level of debt is not the problem. Rather, “the 
problem is whether or not the local government 
sector can deal with the amount of debt that it has”. 
The NZIER report concluded that local government’s 
gearing ratio (the percentage of assets provided via 
debt) is at 6.8 per cent (compared to the Government’s 
30 per cent) and its debt servicing ratio (its ability to 
serve debt from its current income) is at 6.4 per cent 
in 2011, well within the “responsible and prudent 
levels” of 20 per cent as suggested by the Department 
of Internal Affairs. The Auditor-General’s review of 
the long-term 2012–2022 Plans also concluded:

Overall, local authorities are planning to live within their 
means, and they are not raising rates to unreasonable 
levels to do this. They are planning to raise more debt 
during the next 10 years to fund capital expenditure. 
This capital expenditure is often associated with the 
need to upgrade systems to meet new standards ... .

Net income almost always stays positive, and local 
authorities stay well within the golden rule of fiscal 
policy that governments should borrow only to invest.

In light of the evidence that local councils are 
already being prudent with their borrowing, it is 
questionable whether the reforms will result in a 
decrease in council debt. Even the RIS acknowledges 
this point stating that there was limited evidence 
that local government spending would be reduced.

The need for further capital expenditure works is 
inevitable for any growing economy, particularly 
in areas where the population is projected to 
increase. In reality, it seems unlikely that the debt 
required to fund such capital expenditure can 
be reduced without either central government 
funding or council-increased revenue from rates 
or other enterprises. For example, in order to 
have the investment required for the anticipated 
population growth of one million people over 
the next 30 years, Auckland Council has already 
budgeted for an increase from the present level of $3 
billion debt to over $8 billion over the next 10 years, 
and has provided for its net debt as a percentage of 
total revenue limit to be raised to 275 per cent.

Increased litigation costs

A key concern about the amended purpose statement 
was that it would inevitably lead to increased 
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litigation as local councils and their communities 
turn to the courts for guidance over its interpretation. 
This was largely due to the lack of certainty around 
key terms in the purpose statement. In the absence 
of clear definitions for these key terms there is a risk 
that council decisions will be judicially reviewed, 
with ratepayers ultimately footing the bill, even 
where the council has acted appropriately. The new 
purpose statement has only been in place for a few 
months so it is too soon to tell whether those fears 
will in fact be realised. However, because there 
remains ample scope within the purpose statement 
to undertake a wide range of activities, and because 
the amendments will encourage councils to consider 
new spending even more carefully (particularly on 
“non-core” activities), we would not expect a major 
increase in litigation.

Conclusion

Only time will tell how effective the new purpose 
statement has been in transforming local government 
efficiency and debt. The Government intends to 
further reduce council spending later this year with 

the introduction of a second Local Government 
Reform Bill which will focus on establishing 
additional financial accountability requirements.

While the amendment to the purpose section may 
have been perceived by some to be a “knee-jerk” 
reaction to the current economic climate, it fits well 
with the Government’s wider policy approach which 
focuses on improving the economy by improving 
council efficiency. This policy approach has also been 
evident in the latest resource management reforms 
which focus on reducing hearing times by amending 
appeal rights as well as proposing a greater level of 
Government intervention in resource management 
processes (for example, greater powers to direct 
plan changes, and changes to the call-in powers).

In addition, these two streams of reform illustrate 
that local government can only exist on those powers 
that are delegated to it through Parliament and 
therefore it makes sense that reform programmes 
seek to ensure that the powers delegated to local 
authorities are consistent with the Government’s 
own agenda.

Tēna koutou katoa. Ngā mihi nunui ki a koutou. 

Well, 2013 has certainly begun with a bang. In 
the first four months of this year there has been 
significant policy and legal shifts earmarked for 
resource management planning within Aoteaora 
New Zealand. For instance:
• submissions closed on the Resource Management 

Reform Bill (February);
• the Government released two discussion 

documents in February: Improving our Resource 
Management System Discussion Document and 
Freshwater Reform 2013 and Beyond Discussion 
Document (submissions for both closed in April);

• Auckland’s Unitary Plan was released in March 
(feedback due 31 May); and

• the Crown Minerals Amendment Bill, Conservation 
Amendment Bill (No 2), Continental Shelf 
Amendment Bill, Reserves Amendment Bill and 
Wildlife Amendment Bill are currently receiving 
their third readings in Parliament (April).

All of these legal and policy initiatives are critical in 
indicating a new direction for resource management 
in this country. 

For example, as the explanatory note to the Resource 
Management Reform Bill states: 

“These improvements are designed to precede larger-
scale resource management reform that will deliver 
more substantive, system-wide improvements to 
increase the long-term resilience of the resource 
management system, including for freshwater 
management and the planning system more generally”. 

On 15th April, the Minister for the Environment, Hon 
Amy Smith, made a press release justifying these 
changes: 

“The Government’s proposed reforms would make 
the RMA system easier to use, increase certainty 
and predictability, attract investment, and reduce 
unnecessary duplication and cost, whilst continuing to 
protect the environment. Fundamentally, the proposed 
reforms are about providing greater confidence for 
businesses to grow and create jobs, greater certainty 
for communities to plan for communities to plan for 
local needs, and stronger environmental outcomes as 
our communities grow and change.” (see <http://www.
national.org.nz/Article.aspx?ArticleID=40742>) 

Editorial
 � Associate Professor Jacinta Ruru, Co-Editor
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The Resource Management Law Association has 
made lengthy submissions on the Bill and the two 
Discussion Documents (see <http://www.rmla.org.
nz/>).

Personnel changes have also been evident this 
new year. Most notably, in January, Hon Nick Smith 
replaced Kate Wilkinson as Minister of Conservation. 
And, here with the Resource Management Journal, we 
have had a change in Editor. 

As the new Editor I would like, on behalf of the 
editorial committee, to acknowledge the leadership 
of Trevor Daya-Winterbottom. Trevor was the fourth 
Editor of the Resource Management Journal from 2003 
to 2012, a span of those 10 years covering the second 
decade of the Journal’s publication. I would like to 
record here our utmost admiration and thanks to 
Trevor for all of his energy, inspiration and intellect 
in leading this Journal for 10 years. Trevor remains 
with the Journal, sitting on our editorial board, and 
has been a welcome mentor to the committee as 
we have worked with the admirable Karol Helmink 
(Executive Officer for the RMLA) and our team at 
Thomson Reuters in putting together this first 
2013 issue. Because it is a new era for the Resource 
Management Journal I would like to introduce the 
editorial committee. 

Bronwyn Carruthers is Partner in the Resource 
Management team at Russell McVeagh. She 
specialises in resource management litigation, with 
extensive experience before the Environment Court. 
She also has litigation experience in the higher 
appellate courts, including the Supreme Court of 
New Zealand. 

Dr Claire Kirman is Partner at Ellis Gould Lawyers. 
Claire has a range of experience in town planning 
and environmental law. She is the co-author of the 
chapters on coastal planning (with Derek Nolan) 
and environmental litigation and dispute resolution 
(with Justice Whata) for the text book Environmental 
and Resource Management Law Fourth edition, 
Lexis Nexis, 2011, and is a contributor to the DSL 
Environmental Handbook by Thomson Reuters. 

Mercedes Lentz works across public affairs, policy 
and regulation at Mighty River Power. While an 
engineer  by training she has worked across resource 
management issues in New Zealand for nearly 20 
years. She is co-editor of the journal and has been on 
the editorial committee since 2000. 

Vernon Rive is a barrister and Senior Lecturer in Law 
at AUT Law School, Auckland, where he teaches and 

researches public, environmental and international 
environmental law. His current research focus is on 
international and domestic climate change law and 
policy, with a particular interest in the interface 
between international economic law and the 
environment. 

And myself, I am at the Faculty of Law, University of 
Otago where I research the interests of indigenous 
peoples to own, manage and govern land and water. 
Most of my work in recent years has focused on 
Māori interests in freshwater, minerals and national 
parks. We very much look forward to working with 
you in the near future when you choose to publish 
with the Resource Management Journal. 

This year, I have contributed to an initiative that 
might be of interest to our Journal readers: Wailogy. 
Wailogy is a blog about New Zealand’s freshwaters 
and is managed by the National Institute of Water 
and Atmospheric Research (NIWA). Its editor, Daniel 
Collins, dedicated the month of March to exploring 
water governance issues. The invited guest blogs are 
a great read: see <http://sciblogs.co.nz/waiology/>. 
Finally, please remember, the ICUN Academy of 
Environmental Law Annual Colloquium is being held 
in Hamilton in 24th – 28th June (early bird registrations 
close on 15th May), see <http://iucnacademy2013.org.
nz/>. This is an incredible opportunity for us to 
meet and engage with some of the leading thinkers 
in environmental law nationally and internationally.  
The Colloquium’s theme is He Tapuwae: footprints left 
on the land, which symbolizes our human journey 
into new territory as we explore and develop our 
world. 

The Colloquium will therefore focus on key emerging 
themes of international, comparative and domestic 
environmental law, and our journey in responding 
to them. The experience of low-lying coast and 
island communities, for example, reflects the fact 
that at the heart of environmental pressures and 
conflicts frequently lie fractious relationships and 
interactions between power and vulnerability. All 
around the world, there are deep tensions, often 
between vastly different understandings of how 
to live as human beings in the complex ecologies in 
which we find ourselves and with which we are co-
formed. 

I look forward to seeing all of you at the ICUN 
Colloquium.

Ngā mihi

Jacinta
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Statement of Declaration: Emission Impossible Ltd and 
Greg Hill drafted the National Air Quality Compliance 
Strategy under contract to the Ministry for the 
Environment.

Introduction

New Zealanders expect, and should be entitled, to 
breathe clean air. However, in reality, many locations 
in New Zealand experience poor air quality. This is 
primarily due to home heating during winter and, to 
a lesser extent, emissions from motor vehicles. The 
National Air Quality Compliance Strategy to Meet the 
PM10 Standard (Ministry for the Environment, 2011) 
is a key step in making clean air an achievable goal. 

The Strategy is the first of its kind published by the 
New Zealand Government to focus attention on the 
importance of meeting a national environmental 
standard.

As its name suggests, the Strategy has a clear 
focus on compliance promoting a hierarchy of 
techniques, starting with “education”, then moving 
on to “assisted compliance”, “advice”, and finally 
“reporting”, “review” and “action”. 

This article explains the regulatory framework 
for air quality in New Zealand, reviews the “novel” 
approach the Strategy brings to compliance and 
briefly discusses implementation to date.

What is the problem with air quality in New Zealand?

Many towns and cities in New Zealand suffer poor air 
quality in winter, primarily due to the use of domestic 
wood and coal fires for heating. The regulatory focus 
to date has been firmly on fine particulate (PM10) 
which is known to cause significant adverse health 
effects. Anthropogenic air pollution in New Zealand 
each year is estimated to result in:
• 1,175 premature deaths;
• 607 additional hospital admissions for respiratory 

and cardiac illnesses; and
• 1.5 million restricted activity days.

(G Kuschel et al Updated Health and Air Pollution 
in New Zealand Study, report prepared for Health 
Research Council of New Zealand, Ministry of 
Transport, Ministry for the Environment and 

New Zealand Transport Agency, March 2012). The 
resulting annual social cost of these air pollution 
health effects is in the order of $4.3 billion or $1,061 
per person.

The compliance strategy is a key step in reducing 
these PM10 health effects.

Background

Air quality in New Zealand is governed by the 
Resource Management Act 1991 (RMA). In October 
2004, the Government introduced the Resource 
Management (National Environmental Standards 
for Air Quality) Regulations 2004 (the regulations). 
The regulations were prepared in accordance with 
sections 43 and 44 of the RMA and include ambient 
air quality standards for five pollutants (carbon 
monoxide, nitrogen dioxide, ozone, sulphur dioxide 
and particulate matter less than 10 micrometres in 
diameter — PM10). The ambient standards represent 
the minimum requirements that outdoor air quality 
should meet to guarantee a set level of protection for 
human health. 

Importantly, compliance with the ambient standards 
does not mean all adverse health impacts will be 
avoided as some pollutants (eg PM10) do not have a 
“safe” threshold where no adverse health impacts 
are experienced.

The regulations also include design standards for 
new woodburners because cumulatively, domestic 
heating is the single, largest contributor to local 
PM10 pollution.

The regulations were promulgated in 2004 with the 
ambient standards coming into force on 1 September 
2005. However, by 2009 it was becoming increasingly 
clear that compliance by 2013 (at which date severe 
penalties for industry in polluted airsheds would be 
introduced), was not assured.

Accordingly, in April 2011 the regulations were 
amended as follows:
• extending the compliance date for the PM10 

standard to 1 September 2016 (in polluted 
airsheds) and 1 September 2020 (in heavily 
polluted airsheds);

• making provision for the exclusion of exceptional 

Nobody Likes Being Told What to Do: Air Quality Regulation 
and Compliance in New Zealand

 � Gerda Kuschel, Director, and Rachael Nicoll, Senior Air Quality Specialist, Emission Impossible Ltd, with 
Greg Hill, Resource Management Planner
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events (for example, dust storms or volcanic 
eruptions); and

• requiring offsets for new industry, and prohibiting 
new open fires in homes within polluted airsheds 
from September 2012.

To support councils in their efforts to achieve 
compliance by the new deadlines, the National Air 
Quality Compliance Strategy (the Strategy) was 
developed.

The National Air Quality Compliance Strategy

The Strategy is designed to support regional councils 
in their efforts to achieve the ambient PM10 standard 
in their regions. “Compliance” in relation to the 
Strategy, refers to a range of activities carried out by 
central and local government to ensure that people 
and organisations adhere to rules and regulations 
for the “public good” —  for in this case, improved 
air quality.

The Strategy uses a toolkit of “compliance activities” 
to assist regional councils to meet the ambient PM10 
standard as soon as is possible. Importantly, delayed 
compliance has significant health consequences and 
costs for New Zealanders living in areas that do not 
meet the standard. Accordingly, the Strategy also 
details the powers available to the Minister for the 
Environment to investigate the performance of any 
council that is not making “reasonable progress” in 
meeting the PM10 standard.

The Strategy has been prepared primarily for 
decision-makers in regional and unitary councils, 
on whose shoulders the implementation of the 
regulations ultimately falls. However, it also 
recognises that delivering clean healthy air 
for all New Zealanders requires the collective 
and collaborative efforts of the councils, their 
communities, the Ministry for the Environment and 
the Minister.

Isn’t air quality just a regional council function?

The Compliance Strategy articulates clearly that air 
quality management needs to be undertaken by both 
regional councils and territorial authorities.

Under section 30(1)(f) RMA, air quality management 
(and therefore compliance with the national 
environmental standards) is primarily the function 
of regional councils. However, sections 44A(7) 
and 44A(8) require all local authorities to observe 
national environmental standards, and enforce them 
to the extent to which their powers enable them to 

do so. Therefore, territorial authorities, who are 
responsible for land use (eg the location of activities 
that may discharge contaminants to air), must 
observe and enforce the air quality standards.

Of relevance, territorial authorities are able to make 
bylaws under section 145 of the Local Government 
Act 2002. This enables bylaws for:
(a) protecting the public from nuisance;
(b) protecting, promoting, and maintaining public 

health and safety;
(c) minimising the potential for offensive behaviour 

in public places.

An example of a co-ordinated regional and territorial 
authority approach is the Rotorua District Council’s 
Air Quality Control Bylaw 2010. This bylaw prohibits 
the use of old woodburners in houses (once they are 
sold) after 1 May 2012, and bans the use of open fires 
after 1 May 2015. It was developed in collaboration 
with the Bay of Plenty Regional Council on the 
premise that once enacted, the Regional Council 
would enforce the Bylaw. Accordingly, in 2011, the 
Regional Council published the Rotorua Air Quality 
Control Bylaw Administration and Enforcement 
Strategy.

Territorial authorities also issue consents under 
the Building Act relating to (amongst other things) 
domestic fires. Due in part to section 44A, the 
Strategy also highlights that territorial authorities 
need to ensure these building consents are compliant 
with the design standards for new woodburners 
contained within the regulations.

National environmental standards versus regional 
rules

Regional councils can utilise several different 
mechanisms to meet the requirements of the RMA 
and the regulations. They can develop regional plans 
to manage particular issues in their regions, process 
applications for resource consents for discharges 
(particularly from industrial premises), carry out 
education campaigns, and provide incentives for 
people to use cleaner forms of heating.

When regional rules are used to manage air quality 
there is often confusion as to how these fit with 
national environmental standards. Section 43B 
enables a rule in a regional plan or resource consent 
to be more stringent than a national environmental 
standard provided the standard expressly says that 
a rule or consent may be more stringent. However, 
section 43B was made as an amendment to the 
RMA after the regulations were made and so does 
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not apply. Regulation 28 clarifies this situation 
by expressly providing that the most stringent 
rule, resource consent or bylaw prevails over the 
regulations. This further recognises that the air 
quality standards only set a guaranteed minimum 
level of protection.

Many councils have introduced, or already had, 
tighter woodburner or coalburner design standards, 
and some have chosen to have more stringent 
ambient air quality standards as well.

The 2011 Users’ Guide to the Revised National 
Environmental Standards for Air Quality (Ministry for 
the Environment) was developed to complement the 
Compliance Strategy. It provides assistance, advice 
and sources of useful information with the aim of 
implementing the regulations in a streamlined and 
consistent manner across New Zealand. In addition 
to highlighting to local government what must be 
done to comply with the regulations, it contains 
guidance on best practice air quality management 
(eg examples of public notices and offset consent 
conditions).

The Strategy’s compliance toolkit

The Strategy is based on principles outlined in 
Achieving Compliance — A Guide for Compliance 
Agencies in New Zealand (Department of Internal 
Affairs, 2011). Accordingly, the Strategy promotes 
a range of response categories from education, 
assisted compliance, advice, reporting and review 
through to action as shown in Figure 1.

Figure 1: Response categories in the Compliance 
Strategy (the Compliance Pyramid)

The graduated approach in the Strategy recognises 
that barriers to compliance may be different in 
different regions due to local variations in physical, 
social, political and economic factors. It enables 

councils and the Ministry for the Environment to 
respond in a way that is proportionate to the risk 
posed by non-compliance — moving up and down 
the pyramid as required. The Strategy recommends 
that the path to compliance starts with the actions 
at the bottom of the pyramid. Efforts can then be 
elevated, if needed, to ensure timely compliance.

Education forms the base of the Compliance Pyramid 
and covers the activities that develop and support 
understanding of why compliance with the PM10 
standard is important, such as:
• the revised regulations;
• the 2011 Users’ Guide;
• a factsheet on health effects of PM10 air pollution.

These components (the responsibility of the 
Ministry for the Environment) highlight to councils 
the issues with PM10 and how the regulations apply. 
The Strategy encourages councils to use these basic 
building blocks to develop their own local education 
initiatives, if required.

The next step — Assisted Compliance — refers to 
activities that address the generic needs of regional 
councils to achieve the PM10 standard, in particular 
those which are outside their jurisdiction and/or 
are better addressed by central government. The 
Strategy portrays central government’s role in 
assisted compliance, through components such as:
• the requirement for mandatory offsets of 

significant new industrial emissions in polluted 
airsheds;

• the woodburner design standards;
• the ban on new domestic solid-fuel open fires in 

polluted airsheds;
• vehicle emissions legislation.

At this point it is worth noting that while some 
activities are optional, others are mandatory. 
For example, all councils must ensure that from 
1 September 2012 any new industry in a polluted 
airshed must offset all its PM10 emissions.

Further up the hierarchy is Advice, which covers:
• existing air quality management guidance;
• new guidance on managing domestic fire 

emissions;
• funding research on improving air quality 

management practices in New Zealand.

All of these are highlighted in the Strategy as the 
responsibility of central government agencies.
Reporting is a critical step to compliance as councils 
need to provide information on the state of air quality 
to their communities and MfE. This encompasses the 
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reporting:
• of breaches;
• of meaningful data;
• of pending ban on new open fires;
• of progress against airshed action plans.

Responsibility for all these rests with councils. Some 
are mandatory requirements in the regulations and 
others are voluntary but could be required by the 
Minister for the Environment under section 27 of the 
RMA.

As full compliance may take up to nine years 
from 1 September 2011, opportunities for assisted 
compliance are likely to arise in future. Consequently, 
the Strategy advocates regular progress reviews to 
identify any situations where assisted compliance 
would be more efficient and effective to reduce air 
emissions. The Review components include:
• regional plan reviews by councils to ensure 

consistency with the revised regulations;
• annual compliance reviews by the Ministry for 

the Environment to formally assess progress 
based on council monitoring data and airshed 
implementation progress reports.

Responsibilities for these components are 
split between councils and the Ministry for the 
Environment. 

The final option at the top of the pyramid is Action 
to address non-compliance. The action components 
include:
• development of action plans for non-compliant 

airsheds;
• public compliance reporting to celebrate success 

and encourage improvement.

Responsibilities for these components are 
split between councils and the Ministry for the 
Environment.

What about airsheds that do not comply?

The Strategy advises that intervention is viewed 
as a last resort. Nevertheless, it is very important 
for the health of all New Zealanders that regions 
attain the PM10 standard in the given timeframes, 
because delayed compliance will have significant 
health implications. Under the RMA, the Minister 
for the Environment has the power to monitor 
the effectiveness and implementation of national 
environmental standards. In addition, the Minister 
can investigate the performance of councils. Section 
24 of the RMA sets out the Minister’s functions, and 
these include (of particular relevance to air quality):

(a) The recommendation of the issue of national 
policy statements … :

(b) The recommendation of the making of national 
environmental standards:

  …
(c) The monitoring of the effect and implementation 

of this Act (including any regulations in force 
under it) … :

   …
(ga) The monitoring and investigation … of any  

 matter of environmental significance.

Section 24A empowers the Minister to investigate 
the performance of councils and to make 
recommendations to councils based on that 
investigation. This power is a broad one enabling 
the Minister to not only investigate the exercise 
or performance by the local authority of any of its 
functions, powers, or duties, but also any failure 
or omission in exercising or performing those 
functions. Further, it enables the Minister to take 
action (sections 25, 25A and 25B) if she or he considers 
there are relevant grounds for intervention.

Under section 25 if the Minister considers that a 
local authority is not appropriately exercising or 
performing its functions, powers, or duties (including 
not giving effect to the national environmental 
standards for air quality), the Minister may appoint 
“commissioners” to exercise or perform all or any 
of the council’s functions, powers, or duties. The 
exercise of this power is a very serious step and a 
serious indictment on a council. To date, this power 
has been used sparingly by Ministers, and the 
Strategy reflects this as being the likelihood of its 
application. The approach in the Strategy is to alert 
councils to the Minister’s options — not as a “threat”, 
but to indicate that compliance with the standard 
should be a priority. 

The Strategy discusses how under sections 25A and 
25B the Minister has the power to direct a council to 
prepare a regional plan, or a change or variation to 
an existing operative or proposed plan, to address 
a resource management issue (eg relating to air 
quality). 

In doing so the Minister must specify a reasonable 
period within which the plan, change, or variation 
must be notified.

Section 27 gives the Minister the authority to require 
the council to supply information that is held by 
the council and may “reasonably be required by 
the Minister”. Any request must be in writing and 
can relate to the council’s exercise of any of its 
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functions, powers, or duties under this Act. The 
Strategy includes examples of draft letters, including 
one that requests information on how airsheds are 
progressing with compliance to the PM10 standard.

No criteria exist to help guide the Minister’s decision-
making on whether or not to intervene. However, 
the Strategy highlights possible situations where 
intervention could occur. These are: 
• requiring mandatory reporting of monitoring data 

and progress by councils which do not voluntarily 
provide this information (an example is provided 
in the Strategy);

• requiring the mandatory development of airshed 
action plans by councils which do not voluntarily 
provide this information (an example is provided 
in the Strategy).

The Strategy outlines key questions for the Minister 
to consider before intervening, including:
• What actions are being applied by the council?
• Do these actions represent best practice?
• Are these actions achieving actual air quality 

improvements?
• Are the PM10 concentrations reducing fast enough 

to meet the required airshed compliance date?
• How serious are the health effects?
• Are the management actions sufficient based on 

the risk of not achieving the permitted levels of 
exceedances?

How well is the Strategy working?

It has been 18 months now since the Strategy was 
published, and the gears of government appear to be 
turning silently.

A few public notices have appeared around the 
country notifying bans on new open fires in polluted 
airsheds (Tokoroa, May 2012 — Reefton, June 2012 — 
Te Kuiti, July 2012 — Invercargill and Gore, October 
2012).

The requirement for mandatory offsets for new 
industry in polluted airsheds quietly came into effect 
on 1 September 2012, but as yet no consent applicant 
has been required to offset their PM10 emissions.
Notably, the authors are not aware of the publication 
of any air quality action plans around the country to 
date. 

 Continued on page 27
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Transportation Planning 101

This specialised area of planning is often considered a mystery by those that are involved in Resource 
Management practice.
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introduction into the black art of traffic engineering/transportation planning, and matters that need to be 
considered and techniques used to bring the transportation elements associated with land use developments 
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District Plan transportation rules for small development consents.  He will look in particular at the issues 
that arise for large scale plan changes rather than individual consents, including how traffic engineers can 
contribute to section 32 assessments.  The presentation will explain the role of transportation modelling and 
the use of appropriate techniques to predict the performance of transportation networks and the way land 
use effects on transportation infrastructure are managed at the various project scales.

See the RMLA website Events page for further details
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In October 2011 the Government established a 
technical advisory group (TAG) to review sections 
6 and 7 of the Resource Management Act 1991 
(RMA). The TAG’s terms of reference were to 
“provide independent advice to the Minister for the 
Environment on any changes needed to sections 6 
and 7 of the RMA to improve the functioning of the 
RMA relative to: 20 years’ practical experience of 
its operation; the Government’s environmental and 
economic objectives; and the broader second phase 
of resource management reforms”. The TAG report 
was released on 5 July 2012 and significant discussion 
has followed within the resource management 
industry. This article outlines the response 
of New Zealand’s pre-eminent environmental 
groups (the Environmental Defence Society, 
Forest & Bird, Fish & Game, Ecologic, Greenpeace 
New Zealand, and WWF New Zealand) to the key 
recommendations contained in the TAG report.

Codifying the overall broad judgment approach

The terms of reference prevented the TAG from 
reviewing the purpose of the RMA (section 5). As 
a result, the TAG was required to take the current 
interpretation of section 5 as a given, and could not 
consider how Part 2 operates as a whole. This led to 
the constitutionally inaccurate statement “[t]he most 
significant issue … is that the overall broad judgment 
approach which has been established by the courts 
is not clearly articulated in the Act itself” being 
included in the TAG report. The need to consider 
the principles without the ability to consider the 
purpose led to an artificial and incomplete review 
process in which the TAG was unable to consider any 
alternatives to the current section 5 and the overall 
broad judgment approach. At its heart therefore, 
the report fails an elementary principle of policy 
analysis: the need to consider alternative approaches 
for meeting any set of reform objectives.

The narrow terms of reference led to the 
recommendation that the overall broad judgment 
approach be codified. However, because section 5 
could not be amended, the TAG recommended that 
the “codification” be undertaken in sections 6 and 7, 
through a chapeau which would effectively amend 
section 5 “by stealth”: “In making the overall broad 
judgment to achieve the purpose of this Act …”.

The absence of a clear articulation of the overall 
broad judgment approach in Part 2 does not create 

any need for legislative amendment. The overall 
broad judgment approach has been applied since 
the mid-1990s. If the intent was to continue on with 
the current approach there would be no reason for 
legislative amendments. The recommendations of 
the TAG would not merely codify the status quo, 
they would create a new approach with a new list of 
prioritised matters for decision-makers to consider. 
New case law will have to be developed over time, 
leading to uncertainty, litigation, costs and delays.

Combining sections 6 and 7

The TAG recommended that the current section 6 
and 7 matters be incorporated into a single section, 
with some matters omitted, others redrafted, and 
some new matters included. The section 6 matters 
would no longer be referred to as matters of national 
importance and the section 7 matters would have 
to be recognised and provided for, rather than 
given particular regard to. This recommendation 
would result in a fundamental change to the 
existing hierarchy within Part 2. It would reduce the 
legislative guidance given to decision-makers at a 
time when most are requesting more national policy 
guidance. The report suggests that the overall broad 
judgment approach presently taken by the courts 
has effectively nullified that internal hierarchy. This 
is incorrect. The language used clearly indicates 
a decreasing order of strength in the statutory 
directions. There are numerous examples of the 
courts having regard to this hierarchy, while 
applying the overall broad judgment approach.

Removing the directive terms

Most section 6 and some section 7 matters are 
prefaced by a requirement to “protect”, “preserve”, 
“maintain”, and/or “enhance”. The TAG report 
recommends removing this language, reasoning 
that this would not remove any presumption of 
protection, but would address inconsistencies and 
uncertainties arising from the use of these terms.

As a result of this recommendation, decision-makers 
would need to “recognise and provide for” the listed 
values. This retains an obligation to “do something” 
but is no longer an obligation to “do something to a 
particular level”. 

The amendment would clearly reduce the guidance 
given to decision-makers and introduce a new aspect 

RMA principles: TAG report 
 � Nicola de Wit, Legal Advisor, Environmental Defence Society
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of uncertainty into the principles, of which the 
effect would subsequently need to be reinterpreted 
by the courts. As well as providing a new basis of 
uncertainty, the recommendation has the potential 
to actually reduce the levels of protection for 
landscapes, the coast, aquatic resources, and native 
flora and fauna, which has not been (and can not be) 
be justified.

Removing section 7(c) “maintaining and enhancing 
amenity values”

The TAG report suggests that section 7(c) is 
unnecessary because amenity values are “an explicit 
component of the environment (as defined) which 
must be sustainably managed under s 5”. While this 
is true, it does not make section 7(c) unnecessary. 
All section 6 and 7 matters are a component of the 
“environment” which is widely defined in the RMA. 
The principles highlight particularly highly-valued 
components of the environment to provide guidance 
to those seeking to achieve the purpose of the RMA.

The TAG report fails to consider the importance of 
amenity values and the possible consequences of the 
omission of an amenity values principle. Amenity 
values are the characteristics that influence and 
enhance people’s appreciation of a particular area 
and are derived from the pleasantness, aesthetic 
coherence and cultural and recreational attributes 
of that area. Amenity values can be affected by, inter 
alia, noise, dust, smoke, smell, glare, light, shading, 
traffic, appearance, intensity and development. The 
concept is essential to the “quality of life” and “sense 
of place” which are so important in respect of places 
that New Zealanders live, work and recreate in, 
especially urban areas.

Recommendations relating to section 6(b) 
“outstanding natural features and landscapes”

The TAG report suggests restricting the protection 
of landscapes to those which are outstanding 
at a regional level, so excluding assessment at a 
district level. This fails to recognise the variety of 
features and landscapes that are important to local 
communities. For example a locally outstanding 
landscape may not be able to compete with a 
landscape located in a national park, and thus not 
be considered regionally significant. Nevertheless, 
locally, it may mean a great deal and contribute 
significantly to environmental and community 
wellbeing. New Zealand’s outstanding landscapes 
and natural features are also critically important 
to our tourism sector and our economic welfare. We 
contend that this recommendation is likely to cause a 

significant loss in the landscape values of the places 
where people live and visit, and will increasingly 
limit the New Zealand landscapes deemed to be 
“outstanding” to those on public conservation lands.

Recommendations relating to section 7(h) “the 
protection for the habitat of trout and salmon”

The TAG acknowledged the decline in quality of 
freshwater environments over the last 20 years. 
However, despite the terms of reference, the report 
failed to address this matter. What the TAG report 
does do is recommend the replacement of section 
7(h) with a requirement for decision-makers to 
recognise and provide for the physical qualities of 
areas of significant aquatic habitats.

We are concerned that this recommendation 
would, if introduced, have negative consequences 
for freshwater quality, for important water 
bodies and the species that live in them. First, the 
recommendation only extends to “significant” 
habitats. Water quality in many of New Zealand’s 
lowland lakes and rivers is already very poor and, 
by restricting acknowledgement to “significant” 
habitats, this principle will allow further degradation 
of already degraded aquatic habitats, many of which 
are located in the places where most people live and 
recreate. Secondly, the recommendation would only 
require recognition of and provision for the “physical 
qualities” of aquatic habitats. This is inconsistent 
with the proposed definition which, appropriately, 
suggests that aquatic habitats may have significant 
physical, recreational or ecological attributes.

Matters to be identifi ed in regional policy 
statements

The TAG report recommends that outstanding 
natural landscapes and features, areas of significant 
indigenous biodiversity and significant aquatic 
habitats, are required to be identified in regional 
policy statements, and that this should be definitive 
of what landscapes, features, biodiversity and 
aquatic habitats are deemed to be outstanding for 
the purposes of the RMA.

While this is an admirable aim, as things stand there 
are no adequate checks and balances to ensure that 
regional policy statements contain the results of 
robust landscape analysis, and there is currently 
no established assessment process for identifying 
significant biodiversity and significant aquatic 
habitats. Therefore there is a significant risk that 
these landscapes, features, and their biodiversity and 
aquatic habitats will not be appropriately identified, 
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and section 6 would afford little or no recognition of 
or protection for them.

A better solution would be to produce a national 
policy statement providing guidance on the 
identification of outstanding natural landscapes 
and features, significant indigenous biodiversity, 
terrestrial habitats or aquatic habitats. This would 
provide increased certainty across the country 
and reduce the burden on regional councils which, 
if this recommendation was adopted, will need to 
undertake many more “significance assessments” at 
a time of fiscal restraint.

New principles proposed

The TAG report recommends three new principles 
regarding the benefits to be derived from the use 
and development of resources, infrastructure, and 
the built environment and urban expansion. The 
TAG suggests that section 5 was originally intended 
to provide environmental bottom lines and this 
is why the principles contained in section 6 are 
predominantly bio-physical. The TAG asserts that 
the acceptance of an overall judgment approach by 
the courts now means that section 6 is unbalanced, 
due to the lack of economic and social principles.

We do not agree that the existing section 6 is 
unbalanced. First, the principles provide guidance 
on the application of section 5(2)(a) and (b). The 
predominant section 5 refers to the enabling of social 
and economic wellbeing. Secondly, when the RMA 
was introduced, it was seen as restoring balance 
where the market and other mechanisms had 
previously favoured economic and social factors. 
Adding the three recommended principles to section 
6 would result in an unprioritised mix of biophysical 
and economic considerations and would change the 
balance — a tenuous balance — that the RMA sought 
to achieve.

The TAG report recommends the addition of the 
principle: “the significant benefits to be derived 
from the use and development of natural and 
physical resources”. This wording is presumptive: it 
suggests that there are always significant benefits 
to be derived from the use and development of 
resources, and ignores the fact that there may be 
significant benefits to be derived from their non-
use. As such, it creates a bias toward development 
which is inappropriate in the context of the purpose 
of sustainable management, and at odds with the 
philosophy of the RMA. The report notes that it 
is important that environmental legislation does 
not inhibit an innovative and competitive business 

environment. While we accept this statement, it 
does not follow that it is the role of environmental 
legislation to provide for that business environment, 
which is already promoted through a multitude of 
other methods, including market mechanisms. It 
is the role of environmental legislation to ensure 
that business uses natural and physical resources 
sustainably.

The TAG report recommends the addition of the 
principle: “the planning, design and functioning of 
significant infrastructure” — but does not justify 
any need for such a principle. On the contrary, the 
report notes that 90 per cent of infrastructure 
projects are consented under the RMA, an amount 
which is easily sufficiently high to ensure necessary 
infrastructure is able to be put in place. The report 
notes with concern that some proposals are dropped 
after initial scoping because of foreseen RMA 
difficulties, while other proposals require high levels 
of mitigation and environmental compensation. It is 
appropriate that some infrastructure projects are 
not consented and that others require significant 
mitigation and compensation to go ahead — it is 
after all the role of environmental legislation to 
protect our environment where the effects cannot be 
avoided, remedied or mitigated. If the Government 
wishes to establish national policy regarding 
infrastructure then a more appropriate way to do 
that would be through a national policy statement 
(as has already been done with respect to some 
electricity infrastructure).

The TAG report also recommends the addition of 
the principle: “the planning, design and functioning 
of the built environment, including the reasonably 
foreseeable availability of land for urban expansion, 
use and development”. While we recognise the value 
of quality urban design we have significant concerns 
about the latter half of this recommendation and 
the possible consequences for urban sprawl and 
encroachment on land valued for other purposes.

The TAG recommendations for three new principles 
would fundamentally change Part 2 of the RMA in 
two ways. First, it would shift the RMA from being a 
statute that enables development while managing its 
adverse effects, to one that actively promotes certain 
categories of development. Secondly, the practical 
outcomes of the overall judgment approach would 
be significantly altered as the recommendations are 
likely to enable adverse effects on current matters 
of national importance to be routinely outweighed. 
While section 5 recognises that the RMA has a role 
in enabling people and communities to provide for 
their economic, cultural and social wellbeing, at its 
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heart the RMA is in place to ensure the minimum 
standards of environmental management necessary 
for sustainable management. As such, section 6 
should not extend to providing for activities which 
avoid environmental bottom lines. The RMA was 
intended to manage environmental effects and 
allow the market (and other forces) to provide 
for economic, cultural and social wellbeing. The 
TAG recommendations undermine environmental 
outcomes, which will have negative outcomes 
for New Zealand environmentally, socially and 
economically. 

A new section 7 addressing matters of process?

The TAG report recommends the addition of a new 
section covering procedural matters. Three of the 
matters (proposed section 7(a), (b) and (d)) are 
“pure process” matters, which essentially direct 
best practice. It is clear that the majority of resource 
management failures relate to poor or inconsistent 
implementation, rather than to the legislation. 
However, practice could be better improved through 
documents such as a national policy statement, 
or through regulations which can be updated as 
required, or through better training and better skill 
development of professionals working in this arena. 
Amendments to the RMA are not required to achieve 
this outcome and are unlikely to do so alone. Two of 
the matters proposed for section 7 are substantive, 
not procedural, and as such do not fit well in the 
section.

The recommended section 7(c) would require 
decision-makers to “have regard to any voluntary 
form of environmental compensation, off-setting 
or similar measure which is not encompassed by 
section 5(2)(c)”. The TAG has suggested that the 
motivation for including this recommendation 
was to prevent local authorities from requiring 
environmental compensation, and to ensure that it 
remains voluntary. We suggest this is an academic 
distinction: if an application is unlikely to be granted 
without some compensation being provided because 
it has significant adverse effects which cannot be 
avoided, remedied or mitigated, then in practice the 
applicant has the options of proposing compensation 
or of not going ahead with the activity. We consider 
that it may be appropriate to clarify that there is a 
hierarchy of management techniques, from avoid, to 
remedy, to mitigate, to compensate, and that each 
step should only be considered if the prior cannot be 
achieved.

The recommended section 7(e) would require 
decision-makers to “achieve an appropriate balance 

between public and private interests in the use of 
land”. The TAG report lists a handful of rules that 
allegedly interfere with private property rights to 
an extent that has no corresponding environmental 
benefit. However, no references are given for 
these rules and it is unclear how common such 
practices actually are, or whether the rules are in 
fact proportional in the particular circumstances 
in which they apply. The TAG was anxious in other 
parts of its report to remove meaningless or overly 
subjective terms (for example, “inappropriate” 
development). Yet in this context it proposed 
introducing the term “appropriate balance”, which is 
entirely subjective and has no established meaning 
in case law. This will inevitably result in increased 
uncertainty and litigation and appears to be driven 
by some ideological prejudice rather than by careful 
analysis. The report suggests that the recommended 
principle will remind local authorities to keep 
controls proportional and provide those impacted 
by bad practice with a stronger foundation with 
which to oppose it. However, the adoption of such 
a principle could elevate private property rights 
over public interests, and only serve to lower 
environmental standards further, and be at odds 
with the purpose of the RMA.

Transitional impacts

All changes to legislation have transitional costs. 
However, the 10-year planning cycle means such 
costs are amplified in the resource management 
arena. Many councils are currently preparing 
their second generation planning documents. This 
means that, if changes to Part 2 are made, there is a 
likelihood that a generation of regional and district 
planning documents will be inconsistent with Part 
2, complicating consenting decisions for many years 
to come, and potentially require time-consuming 
and costly changes to those documents (some of 
which are nearing completion). The same issue 
arises with national policy statements. Many of the 
proposed changes will effectively eliminate current 
case law, introducing far greater uncertainty, 
increasing litigation and costs. In short, we contend 
that the changes, far from improving, clarifying and 
simplifying the application of the RMA, will lead to 
the legal equivalent of a dog’s breakfast.

Lack of any defi ned problem

Finally, the TAG’s terms of reference reflect the lack 
of any substantive and identifiable problem with 
sections 6 and 7 necessitating their review. The 
TAG report fails to identify any problems stemming 
from the current content of sections 6 and 7. A key 



Resource Management Journal 21

issue that is currently receiving much attention is 
the timeliness of RMA processes, especially plan-
making. However, the TAG recommendations do 
not address this, to the contrary they would create 
great uncertainty and unpredictability in the 
interpretation of Part 2, add considerable cost and 

delays to resource management processes, increase 
litigation and lead to a substantial lowering of 
environmental standards across New Zealand. The 
case for legislative amendment to sections 6 and 7 
has not been made.

Resource Management Law Associati on Conference 2013

“Black and White Gold — Does it all Glitt er?”

26–28 September 2013

Devon Hotel and Conference Centre

As announced at the Queenstown Conference in September, the 2013 RMLA Conference will be held in 
New Plymouth.

The ti tle for this year’s conference is “Black and White Gold — Does it all glitt er?”

The conference ti tle symbolises the tensions within both the RMA itself, and Central Government’s Busi-
ness Growth Agenda, of securing gains in economic prosperity through more producti ve use of resources 
while ensuring that New Zealand’s unique natural resource base is sustained.

The conference will examine this quest to bett er reconcile economic development and environmental 
protecti on using two industries of central relevance to the Taranaki Region, petroleum and dairy, as “case 
studies”.

This conference will also be a ti mely chance to catch up on the most signifi cant RMA reform set in 20 years, 
likely advanced to the point of legislati on being introduced (or being progressed) by September.  The op-
portuniti es and challenges of the dairy and petroleum industries provide an ideal context within which 
to review the reforms, aimed at improving the resource management system generally, and in relati on to 
freshwater specifi cally.  Both reform sets directly confront and seek to bett er resolve the tensions we will 
explore at the conference.

As visitors to Taranaki you will be treated to a suite of fi eld trips not only showcasing the province’s natural 
resource wonders, but enabling members to experience how they have been applied to create a period of 
employment growth and acti vity currently unrivalled in the country.

Development of the conference programme is well advanced and sponsorship opportuniti es are on off er. 
Contact www.rmla.org.nz for more details as they come to hand.

Meanti me, be sure not to miss it - put the dates in your diary, and we will see you there!
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Introduction
The Waste Minimisation Act 2008 (WMA) has now 
been in force for close to five years. Many of its 
substantive provisions have been publicly consulted 
on, implemented and independently reviewed. All 
territorial authorities now have in place Waste 
Management and Minimisation Plans (WMMPs) 
made under the WMA. Many have also either enacted 
new “WMA compliant” bylaws or are in the process 
of doing so. Significant grants have been approved 
under the Waste Minimisation Fund for a wide range 
of waste minimisation initiatives.

Progress is undoubtedly being made, but are all the 
WMA’s tools being used in the way the legislation 
intended? Overall, has implementation assisted in 
furthering the WMA’s purpose of encouraging waste 
minimisation to reduce harm to the environment 
and to give benefits to society?

This article briefly examines the history of the WMA, 
its philosophical vision, and critically assesses 
progress to date. We conclude that substantial steps 
have been taken to encourage waste minimisation 
and that many of the available tools are being used 
as the legislation intended.

However, the legislation is still relatively new. 
To date, time has not properly tested the WMA’s 
success in minimising waste so as to protect the 
environment, or to lead to benefits. Potential issues 
with the WMA also appear to be emerging due to 
differences in local authority interpretations of the 
WMA and of its implementation.

Background to the Waste Minimisation Act 2008
Local government has had a longstanding role in 
collecting and disposing of waste. However, before 
the WMA, legislative controls on waste were more 
limited and piecemeal.

Part 31 of the Local Government Act 1974 (LGA 
1974) formed one of the main waste management 
controls. Territorial authorities had a duty to 
“promote effective and efficient waste management” 
(s 538). In doing so, territorial authorities needed 
to have regard to “environmental and economic 
costs and benefits”. Some balancing was therefore 
acceptable. In promoting effective and efficient 
waste management, territorial authorities had 
only to meet a minimum threshold of ensuring that 

waste management did not “cause a nuisance or be 
injurious to health” (s 538).

Broadly, local government and environmental 
legislation has since developed a greater focus on 
balancing economic considerations, environmental 
protection, and on people and communities’ well-
being. For example:
• The Resource Management Act 1991 was enacted 

with the purpose of achieving “sustainable 
management” — a balance of economic, 
environmental and social considerations (s 5).

• The Hazardous Substances and New Organisms 
Act 1996 was enacted with the explicit purpose of 
protecting the environment, as well as the health 
and safety of people and communities, reflecting 
the more cautious approach needed to this subject 
matter (s 4).

• The Local Government Act 2002 (LGA 2002) 
was enacted with a purpose of providing local 
authorities with a broad role in promoting 
their communities’ well-being, while taking a 
“sustainable development” approach (s 3) — this 
purpose has since been further amended. We note 
that the LGA 2002 did not repeal Part 31 of the 
LGA 1974, meaning that these waste management 
provisions continued in force (until the WMA was 
later enacted).

Against this broader legislative context, the Waste 
Minimisation (Solids) Bill was introduced to 
Parliament by former Green Party leader Nandor 
Tanczos, on 4 May 2006. The environmental impacts 
of waste and a drive towards more efficient resource 
use were relatively high on the political agenda, 
given the strong economic prosperity and high levels 
of global resource consumption at that time.

In its original form, the Bill sought to significantly 
strengthen waste minimisation efforts in New 
Zealand. Territorial authorities’ roles would be 
bolstered. The Bill also sought to replace an existing, 
largely voluntary, “industry-led” approach with 
a national waste minimisation framework. This 
framework included increased regulation and 
control by central and local government, along with 
price-based mechanisms to incentivise less waste 
production.

A Labour Government eventually passed the Bill, but 
with significant amendments, including:

Five Years On: A Review of the Waste Minimisation Act 2008
 � Luke Hinchey and Louise Cooney, Chapman Tripp
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• removing proposed requirements on all 
New Zealand businesses to implement waste 
minimisation plans by 2016;

• removing mandatory target dates and industry 
requirements for waste reduction goals, and 
reducing the Bill’s emphasis on prohibiting the 
dumping of waste that could be reused or recycled;

• “encouraging” rather than “requiring” waste 
minimisation.

In line with the WMA’s more comprehensive waste 
management and minimisation framework, the 
WMA repealed the waste management provisions 
set out in Part 31 of the LGA 1974.

The purpose of the WMA and the tools available
Section 3 sets out the purpose of the WMA as:

... to encourage waste minimisation and a decrease in 
waste disposal in order to—

(a) protect the environment from harm; and
(b) provide environmental, social, economic, and 

cultural benefits.

The outcomes sought in this purpose are more 
directive than the former LGA 1974 provisions. 
“Protection” of the environment from harm sets a 
higher bar than the former LGA 1974 requirements of 
“having regard to” environmental benefits and costs, 
and “ensuring that” waste management does not 
cause a nuisance. The purpose explicitly encompasses 
“waste minimisation”, extending beyond the concept 
of “waste management”. Achieving the purpose of 
the WMA also encourages greater participation from 
waste producers and consumers, rather than leaving 
waste “management” to territorial authorities.

The specific tools to assist in meeting the WMA’s 
purpose include:
• identifying “priority products” and establishing 

product stewardship schemes (Part 2 of the WMA);
• a waste disposal levy (Part 3);
• new responsibilities for territorial authorities 

(Part 4);
• offences and enforcement provisions (Part 5);
• reporting and audit provisions (Part 6);
• a Waste Advisory Board (Part 7); 

Central government: steps towards implementation
The Ministry for the Environment (the MfE) issued 
a discussion document entitled Waste Minimisation 
in New Zealand in March 2009 (the discussion 
document) to assist with implementing the WMA. 
The discussion document sought public feedback on 
the following topics:
• developing revised targets for the New Zealand 

Waste Strategy;
• identifying “priority products” for product 

stewardship;
• identifying funding criteria for the Waste 

Minimisation Fund;
• monitoring the composition of waste; and
• improving the operation of the waste levy.

The submissions received on the discussion 
document were fed into various MfE workstreams, 
which we consider in the next section of this article.

Following the enactment and initial implementation 
of the WMA, MfE also commissioned an independent 
report to assess stakeholders’ perceptions on the 
early implementation phase, and on the short-
term outcomes for 2009–2010 (see J Oakden and K 
McKegg Waste Minimisation Act Implementation: 
Evaluation of Stakeholder Perspectives Kinnect 
Group, March 2011). The report found that 
stakeholders were broadly positive overall, while 
recognising that implementation was still in the 
early stages (at 21). The WMA was perceived as 
taking the sector “in the right direction towards 
a more integrated and cohesive approach to waste 
minimisation and management” (at 30).

Priority products and product stewardship
Product stewardship schemes are intended to 
reduce the environmental impact of manufactured 
products. They follow a “polluter pays” concept, 
achieved by internalising some, or all, of a product’s 
disposal or recovery cost. The WMA provides for 
both voluntary and mandatory product stewardship 
schemes.

Product stewardship schemes are mandatory for 
“priority products” (s 10, WMA). The Minister for 
the Environment must be satisfied that either “the 
product will or may cause significant environmental 
harm when it becomes waste” or that “there are 
significant benefits from reduction, reuse, recycling, 
recovery, or treatment of the product” (s 9(2), WMA).

MfE’s discussion document proposed to fully 
investigate three potential priority products: 
agricultural chemicals, used oil, and refrigerant 
gases (at 21). However, these three products are 
now all subject to voluntary product stewardship 
schemes, and there are no mandatory product 
stewardship schemes. 

This position appears to reflect the Minister’s 
approach to date of encouraging industry to develop 
effective voluntary product stewardship schemes, 
rather than of imposing mandatory schemes.
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Voluntary product stewardship schemes can 
be accredited (s 15, WMA). However, voluntary 
schemes must first meet specific requirements, 
such as setting of “measurable waste minimisation, 
treatment, or disposal objectives for the product”, 
along with timeframes for meeting those objectives 
(s 14(c), WMA). As noted, voluntary schemes apply 
to the three types of products initially investigated 
as potential priority products. Accredited voluntary 
schemes also extend to glass packaging, as well as to 
paint, and paint packaging.

There are currently seven accredited voluntary 
schemes:
• The Agrecovery Rural Recycling Programme 

recycles agricultural plastics and chemicals, with 
a nationwide network of collection sites.

• Agpac Ltd’s voluntary scheme covers the collection 
and recycling of agricultural plastics such as bale 
wrap and silage wrap.

• The Holcim/Geocycle Used Oil Recovery 
Programme recovers used oil for use as fuel in 
Holcim’s Westport cement works.

• ROSE (Recovering Oil Saves the Environment) 
recovers used oil.

• The Trust for the Destruction of Synthetic 
Refrigerants has an accredited voluntary scheme 
for collecting and disposing of refrigerants used in 
the refrigeration and air-conditioning industries.

• The Glass Packaging Forum’s scheme collects 
levies from companies that make, import, fill 
or sell glass containers. The scheme has funded 
projects that develop alternate uses for waste 
glass and which provide infrastructure to help the 
collection of colour separated glass.

• For paint, Resene’s PaintWise scheme finds 
alternative uses for waste paint products (ie for 
covering graffiti) and recycles the steel paint pails 
returned by customers.

Waste disposal levy

Why a levy?
• The WMA enables a nationally-set levy to be 

imposed on waste disposed of at a disposal facility. 
The levy has two purposes, to:

• “raise revenue for promoting and achieving waste 
minimisation”; and

• “increase the cost of waste disposal to recognise 
that disposal imposes costs on the environment, 
society, and the economy” (s 25, WMA).

Thus, the levy is intended to internalise some of those 
costs to the producer/consumer. The rate of the levy 
is currently prescribed at $10 per tonne, however, the 
“effectiveness of the levy” must be reviewed every 

three years (ss 27, 39, WMA). When first reviewed in 
2011, MfE found the levy to be operating as intended, 
and the rate of the levy was therefore maintained 
(Review of the effectiveness of the Waste Disposal Levy 
MfE, 2011). However, at that time the Review recorded 
key limitations to accurately understanding the 
effectiveness of the levy. The Review acknowledged 
risks around data quality due to waste material 
being incorrectly classified. It also noted that the 
levy had been waived for waste associated with the 
Canterbury earthquakes (at 6–7). The effectiveness 
of the levy is due to be reviewed again by 1 July 2014.

Allocation of levy
Territorial authorities receive half of the revenue 
raised to spend on matters for promoting or 
achieving the waste minimisation activities set 
out in their WMMPs (ss 31, 32, WMA). Territorial 
authorities spent approximately 60 per cent of 
their 2010 levy payments, mainly on recycling 
initiatives. They carried forward approximately 
35 per cent of the 2010 payments for future use 
(Review of the effectiveness of the Waste Disposal 
Levy MfE, 2011, at 11–12).

The other half of the revenue raised (less the 
Government’s administrative costs) is available 
through the Waste Minimisation Fund for projects 
that promote or achieve waste minimisation 
(ss 30, 38, WMA). The criteria for approving 
funding of these projects were gazetted in 2009 
— “Criteria for the Waste Minimisation Fund” (8 
October 2009) 148 New Zealand Gazette 3585. The 
criteria encourage innovative waste minimisation 
solutions — one requires projects to “result in new 
waste minimisation activity”.

There are two funding rounds each year. The data 
to July 2011 indicates that more than 60 projects 
received funding, with amounts ranging from 
$18,000 to $2,500,000. Projects that have received 
funding include a glass-sorting facility for Kaikoura, 
a nationwide television “take-back” scheme, and 
several wastewater treatment plant innovations. 
There have been no reports to date on how successful 
the projects have been, or of whether they have met 
their objectives.

Local government initiatives: WMMPS and bylaws
Territorial authorities have continued to play a 
significant, and arguably increased, role in the waste 
sector since the WMA came into force. 

A territorial authority must “promote effective 
and efficient waste management and minimisation 
within its district” (s 42, WMA). The WMA provides 
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two main tools for territorial authorities to use for 
these purposes: WMMPs, and bylaws.

WMMPs
Each territorial authority must have a WMMP (s 43, 
WMA). WMMPs are to contain objectives, policies, 
and methods for achieving waste management and 
minimisation (s 43(2)(a) and (b), WMA). A waste 
assessment must precede a WMMP (ss 44, 50, WMA). 
Waste management plans made under the LGA 1974 
could continue as WMMPs under the WMA, but 
were needing to be reviewed by 1 July 2012 (ss 43, 50, 
WMA).

Importantly, territorial authorities must have regard 
to the New Zealand Waste Strategy when preparing 
or amending their WMMPs (s 44(c), WMA). In theory, 
this requirement might be expected to promote some 
level of consistency between territorial authorities’ 
WMMPs. However, the goals of the Strategy are 
currently very broad.

Notably, the October 2010 New Zealand Waste Strategy 
(the 2010 Strategy) moved away from the ambitious 
“zero waste” vision of the earlier 2002 Strategy. 
The 2010 Strategy took a more flexible approach 
by adopting two high-level goals of reducing harm 
and improving efficiency (at 3). MfE’s March 2009 
discussion document similarly recognised that 
while some of the targets in the 2002 Strategy 
had been achieved “others could not be achieved 
due to a lack of baseline information or lack of a 
legislative mechanism” (at 11). The flexibility in the 
2010 Strategy, together with the broad discretionary 
powers given to territorial authorities to promote 
waste minimisation initiatives, have led to a range of 
different approaches at the local level.

Bylaws
Territorial authorities have a discretion to 
make bylaws for specified waste purposes, such 
as for regulating the disposal, collection, and 
transportation of waste (s 56, WMA). Bylaws must 
not be inconsistent with a territorial authority’s 
WMMP (s 56, WMA). Waste bylaws made under Part 
31 of the LGA 1974 could continue in force, but were 
needing to be reviewed by 1 July 2012 (s 58(2), WMA).

A brief case study: Auckland and Wellington 
approaches

Auckland Council
Auckland Council’s June 2012 WMMP refers to a 
“long term, aspirational goal of Zero Waste by 
2040” (at 17). The Plan acknowledges that Auckland 
Council only influences approximately 17 per cent 

of the waste stream, with private waste operators 
controlling the remainder (at 11). The Plan specifies 
Auckland Council’s intent to “work collaboratively” 
with the private sector to reduce waste to landfill 
(at 5). To aid the recent amalgamation of former local 
authorities into Auckland Council, the Plan proposes 
to move towards consistent funding and provision 
of domestic waste and recycling services across the 
Region (at 7).

The WMMP essentially sets out the Auckland 
Council’s waste management and minimisation 
goals, and how it proposes to achieve them — in 
part through new regulation, primarily Auckland 
Council’s Solid Waste Bylaw 2012. The Bylaw was 
publicly consulted on during August 2012 and most 
provisions have been in force since 1 November 2012. 
The Auckland Bylaw 2012 applies in place of the 
seven former territorial authorities’ relevant bylaws 
(clauses 2, 37).

The Bylaw is a comprehensive and complex 
regulation. It covers details regarding the collection, 
transportation and disposal of waste (clause 7), and 
prescribes a licensing regime for waste collectors 
and transporters, along with those who operate 
resource recovery facilities and fill-sites (clauses 12, 
16). As such, the Bylaw extends to waste managed 
by the private sector. It also covers aspects such as 
regulating to prevent nuisance caused by waste, 
and to prevent littering (clauses 26, 27). To support 
compliance, the Bylaw contains enforcement powers 
and provides for penalties (clauses 31–35).

Interestingly, despite what the WMMP states, the 
Bylaw applies to all waste, and is not limited to 
the portion of the waste stream under Auckland 
Council’s control, suggesting some inconsistency 
here. The Bylaw also contains very wide discretions 
for Council, creating uncertainty as to how it will be 
implemented.

Wellington Region
The Wellington Region’s City and District Councils 
jointly prepared and adopted the WMMP Councils 
of the Wellington Region: Waste Management and 
Minimisation Plan 2011–2017. The Plan’s overall 
vision is to provide “highly effective, efficient and 
safe waste management and minimisation services 
in order to protect the environment from harm, 
and provide environmental, social, economic and 
cultural benefits” (at 23).

The WMMP generally addresses solid waste, but also 
refers to liquid waste and sanitary services (at 11). 
The Plan aims for “highly cost-effective council and/
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or privately provided waste management services”, 
and aims to gain better information for future 
decision-making (at 23). As with Auckland’s Plan, it 
acknowledges that the Councils do not control much 
of the Region’s waste stream, given that the private 
sector produces and manages large volumes (at 6).

Wellington City Council added “Part 9: Waste 
Management” to its Consolidated Bylaw in December 
2008, prior to adopting the City and District Councils’ 
joint WMMP. Terms and conditions for collection 
services and landfill use were added subsequently, 
and came into force on 16 May 2011.

Part 9 applies to solid waste and diverted material 
which is disposed of, collected, transported and 
received by a waste-handling facility in the district 
(clause 2.1). Part 9 regulates: collection services 
(from individual properties and where commercial 
providers offer collection services); the types 
of waste that may be disposed of; and the rules 
and conditions for using the Southern Landfill. It 
regulates to prevent nuisance in relation to waste 
collection (clause 2.3), and also provides for offences 
(clause 7).

Wellington City Council also has the Collection 
and Transportation of Waste 1997 Bylaw, which 
regulates the collection and transportation of liquid 
and solid waste collected from grease traps, septic 
tanks, trade waste premises and pre-treatment 
works (clause 2.1(a)) — and covers the licensing of 
collectors and transporters of these categories of 
waste (clause 2.1(b)). This Bylaw was made pursuant 
to the LGA 1974 and makes no reference to the WMA, 
unlike Part 9 of the Consolidated Bylaw.

Comments arising from WMMPS and bylaws
Both Auckland’s and Wellington’s approach to 
implementing the WMA have many similarities. 
Their WMMPs acknowledge the limits of local 
government control over the waste stream. Both 
Bylaws apply widely and contain broad discretions. 
One example in the Auckland Solid Waste Bylaw 2012 
is the relatively wide discretion as to the granting or 
refusing of licences and imposing of conditions — 
“Licences may be granted or refused at the discretion 
of the council, upon such terms and conditions as the 
council thinks fit” (clause 17(3), and see Subpart 4).

Part 9 of Wellington City Council’s Consolidated 
Bylaw allows the Council to promulgate for a 
collection service by public notice, the terms and 
conditions of which “may include, but are not 
limited to” eight listed operational matters. These 
terms and conditions indicate a greater focus on 

council collection services. The Collection and 
Transportation of Waste 1997 Bylaw does contain 
a licensing regime applicable to the private sector, 
but this is only in respect to the collection and 
transportation of liquid and solid waste collected 
from grease traps, septic tanks, trade waste 
premises and pre-treatment works (clauses 4–10). 
In addition, Wellington City Council’s waste bylaws 
are made up of several different documents, whereas 
Auckland has a single consolidated bylaw.

National guidance could resolve some of these 
issues, and might assist businesses that operate 
nationally by providing consistency and a clearer 
understanding of the requirements applying to them. 
However, such guidance would need to be weighed 
up against the benefits of local-level decision-
making, where territorial authorities could address 
circumstances specific to their cities or districts.

Conclusion — Where to from here for the WMA?
The WMA remains a fairly “new” enactment, of which 
the initial implementation continues. However, we 
think good progress has been made to date, with 
many of the tools made available under the WMA 
being used.

There are no obvious signs of any Government plans 
to significantly change, or even “tinker” with, the 
WMA. This may reflect the fact that MfE considered 
the necessary policies for implementing the WMA 
soon after its enactment, and that the Act has since 
received a broadly positive implementation review.

Some useful information has already been obtained 
from the waste assessments that territorial 
authorities undertook prior to preparing their 
WMMPs. However, the 2010 Strategy specifically 
acknowledged that “the lack of data about waste 
hampers our ability to plan appropriate activities 
to improve waste management and minimisation” 
(at 3). This information gap seems likely to be filled 
over the coming years, as better, more accurate 
information is collected.

Industry has taken a lead from Government’s 
encouragement of ongoing voluntary initiatives. 
There are now seven accredited voluntary product 
stewardship schemes — no mandatory schemes have 
been needed to date. Various waste minimisation 
projects have benefited from the Waste Minimisation 
Fund, the revenue for which comes from the waste 
disposal levy.

For territorial authorities, the 1 July 2012 review 
date means that territorial authorities now all have 



Resource Management Journal 27

WMMPs. Bylaws reviewed by 1 July 2012 have only 
been applied in practice for a short time and will 
likely need more time to “bed down”. 

However, if territorial authorities’ approaches to 
waste minimisation in the future are perceived as 
going beyond the purpose of the WMA, becoming too 
uncertain, or too fragmented or inconsistent, greater 
guidance from central government could assist.

Overall, we consider that it is still too early 
to determine whether the WMA’s purpose — 
encouraging waste minimisation to reduce harm to 
the environment and to give benefits to society — 
has been met. However, ongoing consideration of the 
balance between national consistency and decision-
making at the local level, along with continuing 
reviews of progress, will likely help to answer this 
question in the future.

The Waikato Regional Council has a regional air 
quality strategy (Waikato Regional Council Air 
Quality Strategy July 2011) but this was published 
prior to the Strategy even being released. 

In some locations, action plans may not be needed. 
For example, the action and enforcement efforts of 
Nelson City Council have seen a reduction from 81 
exceedances of the PM10 standard in 2001 to fewer 
than five in 2012 (Paul Sheldon, Tasman District 
Council, pers comm).

Since the release of the Strategy in August 2011, 
several important milestones have been passed on 
the journey to compliance:
• Exceedances caused by exceptional events can now 

be considered by the Minister;
 Environment Canterbury has investigated the 

increase in exceedances in the Christchurch 
airshed following the 2010 and 2011 earthquakes. 
The analysis suggests that the number of non-
earthquake related exceedances are on a par with 
the number of exceedances in the previous couple 
of years (Why is the number of high pollution days 
in Christchurch higher in 2011 compared to recent 
years? (Environment Canterbury, 2011)).

• Split targets (ie different compliance dates based 
on the “polluted-ness” of each airshed) have come 
into effect;

 PM10 is monitored in 43 airsheds across New 
Zealand. The latest report from the Ministry 
for the Environment found that all 16 airsheds 
required to meet the PM10 standard by 2011 did so 
(Air quality (particulate matter — PM10) Indicator 
Update Ministry for the Environment, 2012). The 
remaining 27 airsheds monitored in 2011 need to 
meet the PM10 standard by either 2016 or 2020.

• The ban on new open �ires in breaching airsheds is 
now operable;

 Many councils already had rules in their plans 
banning new open fires prior to the regulations 
being revised. However, for others, this regulation 
allows fast-tracking of the ban through use of 
public notices without having to go through a 
Schedule 1 process and this is being used as noted 
above.

• New industries in polluted airsheds are now 
required to offset their PM10 emissions.

 Implementing offsets has yet to be tested but 
will be one of the most challenging aspects of 
complying with the regulations. The User’s Guide 
includes a section on the general principles that 
should be followed for offsets to meet the intent 
of the regulations, as well as an appendix with 
example conditions to be used as a reference for 
councils in consent applications. Bay of Plenty 
Regional Council has drafted an offsets policy for 
their region which is currently out for consultation 
with affected parties (Environment Bay of 
Plenty, in press). In addition, the Ministry for the 
Environment is considering adding an additional 
chapter to the Users’ Guide to provide technical 
guidance and ensure the process for implementing 
offsets is nationally consistent (Josh Fyfe, Ministry 
for the Environment, pers comm).

Progress on compliance is not due to be formally 
reviewed until September 2013. As at February 2013, 
around 22 airsheds are experiencing air quality that 
does not meet these future standards. 

Only time will tell if the PM10 standard will be 
achieved in these airsheds — or if the Minister will 
have to step in to “encourage” future compliance.

... Continued from page 16
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2013 is shaping up as a watershed year for resource 
management in New Zealand, with the Prime 
Minister having stated in January that “I want to see 
big improvements in this area and it’s going to be a 
high priority for the Government this year”. Due to the 
breadth of the reform programme, stakeholders who 
rely on the select committee process to rectify any 
problems will struggle to concentrate the attention 
of officials and politicians on their particular issues. 
This article offers some suggestions for engaging 
with central government in a more proactive way.

Timing

The timing of lobbying is often critical for a number 
of reasons.

Like anyone else, officials and politicians tend to 
resist conceding that they got it wrong. Once written 
advice is given to Ministers, or Cabinet decisions are 
made, any policy reversals become far more visible. 
Sometimes, deals struck with other political parties 
or stakeholders are impossible to renegotiate.

Even where the Government is willing to change 
course, its ability to make amendments to a Bill is 
limited after it has been introduced in Parliament. 
Likewise, select committees can normally only 
recommend amendments that are relevant to the 
subject-matter of the Bill involved, and are consistent 
with its principles and objects (see Standing Orders 
of the House of Representatives, 2011, rule 288(1)).

Getting an issue on the agenda early is also important 
for the simple reason that it helps ensure resourcing 
for it. Departments and parliamentary counsel (the 
lawyers responsible for drafting legislation) often 
become more stretched as the legislative process 
moves forward.

Methods

The best place to start is usually by direct 
engagement with officials and politicians, rather 
than a public forum such as the media.

Contact can be initiated by way of a phone call 
or email to the manager or senior policy analyst 

for engagement with officials, or to a private 
secretary for Ministers, offering to provide written 
information or to meet to discuss a particular issue. 
Often officials will not be in a position to reveal the 
scope of their work programme early in a reform 
process, or may not be able to devote time to an issue 
immediately. However, simply making it known that 
you are keen to assist is worthwhile.

Do not assume that one overture is enough for 
officials to keep you in mind over the longer term. 
The public service has a large turnover of policy 
staff,  rotated across different policy areas regularly. 
It pays to check-in periodically to see if an issue is 
currently “live”.

It is also worth trying to establish on-going 
engagement. Many people are involved in the 
preparation of a Bill, and it is quite possible for 
things to get forgotten or “lost in translation”. Even 
where a policy analyst understands and supports 
your point of view, there is the potential for a drafter 
to inadvertently get something wrong. (Note that 
both drafting instructions and draft legislation are 
legally privileged. In rare cases drafting is shared 
with stakeholders — so it will be worth asking if 
this is possible if there is a good reason to depart 
from usual practice, such as where there are highly 
technical issues involved.)

Written lobbying documents

Written lobbying documents need to be tailored to 
the specific audience involved. Generally, more detail 
is appropriate for documents directed to officials 
than politicians since it is their role to thoroughly 
explore issues and test options.

Good documents clearly articulate the issue or 
“problem”, quantify risks and costs (as far as that is 
possible) and include clear recommendations. The 
structure of lobbying documents can usefully draw 
on the structure of briefing notices and Cabinet 
papers, since those documents are also used to build 
a case for the decisions being sought.

In the context of resource management reform, 
the Ministry for the Environment’s framework, 

Resource Management Reform: Tips on Eff ective Lobbying
 � Vivienne Holm, Senior Associate, DLA Phillips Fox
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its COBRA policy guide, available at <http://www.
mfe.govt.nz/about/docs/cobra-mfe-policy.pdf> is 
a helpful resource. Linking the content of lobbying 
documents back to each step of the policy cycle 
can help ensure that proposals have been carefully 
scoped and are robust.

When they are seeking changes to legislation 
some lobbyists include suggested drafting, on the 
assumption that proposals are more likely to be 
adopted if they involve less work for officials. In fact, 
drafts are quite often considered to be unhelpful by 
parliamentary counsel.

That said, a draft can be useful both in terms of 
clearly illustrating exactly what is being sought, 
and for teasing out all of the matters that will need 
to be covered-off by Cabinet decisions and drafting 
instructions. The diplomatic approach usually is to 
explain that any draft is provided for those reasons.

Lobbying offi  cials

There are two common misconceptions about 
officials which tend to result in ineffective lobbying.

First, people often assume that officials drive policy. 
The reality is that policy is often “dictated” by the 
politicians themselves. Officials will not normally 
divulge any disagreement with Government policy, 
so the best way to gauge the position is to research 
background information, such as briefing notes (if 
available), election manifestos, speeches and so on.

It is also helpful to find out what, if any, previous 
work officials have done on an issue, and what 
recommendations were made. One commonly-used 
tool for determining the origins or background of a 
policy is an official information request, although 
launching-in with a request is not necessarily a good 
idea. The better approach is simply to make contact 
and ask what information is available, and whether 
a more formal request will be necessary to obtain 
everything required. 

Even if an official information request is necessary, it 
is worth talking to officials about how to frame it to 
get what you need, without requiring them to waste 
a lot of time compiling extraneous information as 
well. 

Ensuring that everything that might be useful is 
caught by making a broadly-framed request can 

seem like good practice, but may often be counter-
productive in terms of establishing a best possible 
working relationship.

In the context of resource management reform, it is 
also worth looking at the Briefing to the Incoming 
Minister (BIM) prepared by the Ministry for the 
Environment in 2011 and 2012 (and available on the 
Ministry’s website), and the Natural Resources 
Sector (which comprises a number of departments 
working together on this area). BIMs are the main 
opportunity departments have to identify their own 
views and priorities, unaffected by any political 
influence. They are high level, but provide insight 
into what the officials themselves think.

If it emerges that a policy is probably being driven by 
politicians, then lobbying officials will obviously be 
of limited value. However, lobbying may help them to 
better articulate problems and risks to the decision-
makers via documents like regulatory impact 
statements.

The second key misconception about officials is that 
they are subject-matter experts, and already have the 
background to understand the issues in depth. This 
is often not the case. Many departments, including 
the Ministry for the Environment, are staffed mainly 
by expert policy analysts who are regularly rotated 
across different subject areas. As such, it is often 
helpful to provide more background and context for 
an issue in discussions with officials than would be 
needed when talking to other resource management 
professionals.

It is also very important to understand the way policy 
analysts approach issues, and to formulate lobbying 
pieces to align with this. The need for “evidence-
based policy” is the nub of the Government’s current 
approach. 

Policy analysts look to substantiate opinions and 
recommendations with fact, and their work is 
formally assessed on the basis of whether they have 
done this in a sufficiently robust way (eg by way of 
the Treasury evaluation of the regulatory impact 
statement analysts are required to prepare for new 
legislation). 

One of the best ways lobbyists can influence officials 
is by providing statistics, or real-life examples, 
that can be used by officials to substantiate their 
recommendations.
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Lobbying Ministers

The key thing to understand about Ministers is 
how much reading they are required to do — so 
documents provided to Ministers must be as succinct 
as possible. Documents do not need to traverse every 
possible option or implication — leave the finer 
details for discussion with officials. 

Equally important is that Ministers are interested in 
the big picture, while lobbyists often focus only on 
the implications of policy for themselves. The way 
to get more traction is to highlight how a particular 
proposal stacks up against the Government’s own 
objectives, in other words, the pitch should be aimed 
at helping the Government to help itself.

By way of example, the Resource Management 
Reform Bill 2012 proposes extensive new information 
requirements for applications for resource consent 
(as set out in the proposed Schedule 4). 

A potential issue for local authorities arising from the 
proposal is an increased exposure to judicial review 
(if deficient information is accepted as complete) 
or negligence (if assistance is given to an applicant 
struggling to understand the requirements, but 
the advice provided is inadequate). That is of 

course a significant issue that should be raised in 
submissions. However, a submission might get more 
traction if it referenced the Government’s Statement 
on Regulation: Better Regulation, Less Regulation 

(available at <http://www.treasury.govt.nz/
economy/regulation/statement>) and highlighted 
the potential for the proposal to be inconsistent with 
the Government’s commitment to cutting red tape.

Other key players

A range of government departments are involved 
in the development of resource management 
reforms. Treasury in particular remains a very 
strong influence on the development of policy across 
Government, and is a very useful ally. 

When the Department of the Prime Minister and 
Cabinet is involved in an issue it wields enormous 
influence — stakeholders shouldn’t overlook the 
benefits of approaching any department that has an 
existing relationship, and seeking their support. 

Other important players include members of 
the Local Government and Environment Select 
Committee, and Iwi leaders and advisers. Taking the 
time to brief them on issues and enlist their support 
is very worthwhile.

RMLA membership

The RMLA was formed in 1992 to provide a forum for all professionals and others interested in resource 
management and the environment. The objectives of the RMLA are to promote within New Zealand:
• An understanding of resource management law and its implementation in a multi-disciplinary framework;
• Excellence in resource management policy and practice;
• Resource management practices which are legally sound, effective, and efficient and which produce high 

quality environmental outcomes.

RMLA membership forms may be downloaded from the website www.rmla.org.nz  Annual subscription from 
1 October is $155 ($77 for fulltime students) (GST inclusive @ 15%) for 12 months from 1 October. Subscriptions 
for members joining after 1 April are reduced to $77 ($38 for fulltime students) from 1 April to 30 September. 
Please make cheques payable to the Resource Management Law Association of New Zealand Inc.
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Introduction

It is simply not possible, in these few pages, to cover 
all of the relevant jurisprudence coming out of the 
courts last year, or to cover every case in detail. This 
article is, instead, a taster which focuses on a few 
key themes. We have also made a conscious decision 
to put judicial developments in the water quality 
and quantity sphere to one side. While obviously 
significant, these issues were covered in some depth 
in various articles in this Journal during 2012 — and 
there is still plenty to whet the appetite. This review 
considers a sample of determinations regarding:
• Jurisdiction,
• Prosecution,
• Costs on planning references,
• Judicial review of certificates of compliance,
• Planning in post-earthquake Canterbury,
• Planning instruments on Mayor Island and Motiti 

Island,
• Direct referral.

Can you, or can’t you? Determinations regarding 
jurisdiction

We all have our favourite tried and true case that 
we refer to time and time again when jurisdictional 
matters arise. From time to time these favourites 
are confirmed, altered, or overturned by later 
cases. Below we consider some of the case law 
developments regarding jurisdiction.

Conditions of consent

An interesting consideration of whether certain 
conditions could be imposed on a resource consent 
is found in Sustainable Ventures Ltd v Tasman District 
Council [2012] NZEnvC 235 (29 October 2012, Judge 
Dwyer, Commissioners Mills and Bunting).

Tasman District Council granted consents for a 
mixed use development in Pakawau, Golden Bay to 
Sustainable Ventures Ltd (SVL). The Council imposed 
“coastal care conditions” which related to protection 
from encroachment by the sea, the establishment of 
a dune restoration plan, and a backstop revetment to 
protect the apartments if the dune protection ceased 
to be effective. SVL argued that the conditions 
were ultra vires. The Court considered whether 
these conditions were within the ambit of SVL’s 
application or, if not, whether there was jurisdiction 

for the Council to amend the application to include 
them. The Court determined that the “coastal care 
option” was not before the Council, even though its 
protective effect might be less than those options 
put forward by SVL. The Court noted that it was 
hard to see how the conditions could be within the 
ambit of the application, when SVL’s application 
had specifically considered and excluded from its 
application the land protection works required by 
the coastal care conditions.

While the Court considered that, in principle, the 
Council had jurisdiction to amend SVL’s application 
to incorporate the coastal care option by way of 
conditions, this would depend on the degree of 
change (ie whether it was significantly different in its 
scope or ambit from what was originally applied for 
and notified), and whether there was any prejudice 
to the public or other parties.

The Court agreed that the coastal care conditions 
would result in a substantial improvement in terms 
of amenity values and would be more in accordance 
with the New Zealand Coastal Policy Statement than 
SVL’s proposal. However, it did not follow that the 
scale or intensity of the proposed dune restoration 
programme (in terms of the earthworks) was the 
same or less in terms of effects. The Court also 
held that there was a real possibility that some 
people might have taken a different approach to the 
proposal, if they had been aware of the different 
effects which could arise as a result of the coastal 
care conditions.

The Court determined that there was no jurisdiction 
to impose the coastal care conditions, as they 
brought about a significant difference in the scope of 
the proposal. The Court commented that because the 
land disturbance required to give effect to the coastal 
care conditions might require resource consent, a 
consequence “of the coastal care conditions might 
well be that SVL cannot give effect to its resource 
consent and for that reason alone the coastal care 
conditions are invalid”.

Submissions to be “on” the plan change

To be valid, a submission must be “on” the plan change. 
An interesting issue arises when a submission seeks 
to include additional land within the area affected 
by the plan change. A request to include additional 

A Taste of 2012: Case Law Review
 � Bronwyn Carruthers, Partner, and Brigid Kelly, Senior Solicitor, Russell McVeagh
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land was found to be “on” the plan change in Motor 
Machinists v Palmerston North City Council [2012] 
NZEnvC 231 (26 October 2012, Judge Dwyer).

Motor Machinists Ltd (MML) made a submission 
on Plan Change 1 to the Palmerston North City 
District Plan requesting that all of its land be zoned 
Outer Business Zone (OBZ). Under Plan Change 1 
residential land was being rezoned from Residential 
to OBZ — however, a portion of MML’s land was not 
included and would remain residential, despite being 
occupied by industrial workshop buildings.

The Judge considered and confirmed the relevant 
test — that the submission addresses the subject 
matter of the plan change and procedural fairness. 
He concluded that:
• The submission addressed the subject matter of 

the plan change. The plan change already rezoned 
adjacent land from residential to OBZ and MML’s 
submission was “not out of scale with the plan 
change”, nor would it make it “something distinctly 
different to what it was intended to be”.

• Allowing the submission to stand would not 
raise any issues of procedural fairness. MML’s 
submission was “entirely predictable” and was 
not seeking a remedy or change which was not 
readily foreseeable, unusual in character, or 
would potentially lead to the plan change being 
something different from what was intended.

The Judge determined that the submission was on 
the plan change.

Council’s ability to produce evidence opposing an 
earlier decision

It is common practice for a council to consider the 
points raised on appeal and decide whether to defend 
its decision, or to enter settlement discussions. 
Those discussions often result in amendments 
being made to the proposal in a way that satisfies 
a council’s concerns, and an agreement can be 
reached. However, sometimes councils decide not 
to defend their decisions, or even to actively oppose 
their earlier decisions. An example of the latter 
recently occurred in Staufenberg Family Trust No 2 v 
Queenstown Lakes District Council [2011] NZEnvC 383 
(2 December 2011, Judge Jackson).

Independent commissioners granted consent for an 
entertainment facility near Wanaka Airport. The 
Council’s decision was appealed by other submitters 
and later the Council’s own Strategy Committee 
resolved not to support the decision. The Council 
sought leave to present evidence from council 

officers which, while consistent with the earlier 
section 42A reports, would be in opposition to the 
Council’s own decision.

The Judge confirmed the test set out in previous case 
law and determined that in this case:
• Matters of fairness were neutral as the Council had 

provided sufficient warning (so the applicant was 
not prejudiced) and the evidence the Council was 
proposing could be covered by the appellants (so 
the Council was not prejudiced if the application 
for leave was declined).

• The Court had not been made aware of any new 
information before the Council, or change in 
circumstance, which would warrant its change in 
position.

• While the integrity of the RMA is preserved by 
informing the Court of all relevant matters, this 
factor is a minor one when the case does not 
involve a matter of national importance. This 
critical observation distinguished the case from 
Judge Jackson’s earlier decision in Mainframe Ltd 
v Queenstown Lakes District Council (C67/2002, 
7 June 2002) where leave was granted to the 
Council to produce evidence in opposition to its 
earlier decision granting consent.

The Court held that public confidence is generally 
better maintained if the Council supports its earlier 
decision or abides by the decision of the Court (unless 
there is a valid reason justifying a departure). The 
Judge held that:

In general terms when a local authority has made a 
decision, unless it is obviously wrong at law, the public 
is entitled to believe that the decision will be supported 
before the Environment Court. This is reinforced under 
the RMA by section 290A ... . (At [24])

The Court refused leave and the Council was unable 
to produce evidence opposing its earlier decision.

Having an interest greater than the general public’s

The interlocutory decision of Treble Tree Holdings 
Ltd v Marlborough District Council [2012] NZEnvC 
88 (11 May 2012, Judge Jackson) determined that a 
scientist who has carried out research in a particular 
field could claim to have an interest greater than 
the general public has under section 274(1)(d) of the 
RMA.

The substantive case related to coastal permits for 
aquaculture in the Pelorus Sound. Mr Schuckard, 
a professional ornithologist (with a particular 
interest in the King Shag population in the 
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Marlborough Sounds), sought to join the appeal 
under section 274(1)(d) claiming an interest greater 
than the public generally. Treble Tree Holdings 
applied for an order that Mr Schuckard’s notice was 
invalid.

The Judge considered the amendments made to 
section 274(1)(d) by the Resource Management 
(Simplifying and Streamlining) Amendment 
Act 2009 which replaced the phrase “the public 
generally” with the phrase “that the general public 
has”. While the Judge found that it played no part in 
this particular decision, he noted that the new words 
in the Simplifying Act were arguably a dilution of the 
previous test as “the interest of the general public is 
often apathetic”.

In previous cases (Puri�ication Technologies Ltd v 
Taupo District Council [1995] NZRMA 197 and Meadow 
3 Ltd v van Brandenburg (2008) 14 ELRNZ 267) the 
Court stated that the interest must be one of some 
advantage or disadvantage and that “an interest in 
the preservation of a particular environment, or an 
intellectual or emotional concern” is not sufficient 
to be considered as an interest in the proceedings 
greater than the public generally.

The Judge considered that “intellectual” was used in 
Puri�ication Technologies:

... with a pejorative whiff: it suggests “academic”, “non-
practical”, and “not engaging in the real world”. (At [24])

The Judge went on to find that a person who has 
carried out practical scientific research in an area 
(including a sufficiently high threshold of research), 
has more than a mere intellectual interest in the 
proceedings and may claim to have an interest in 
the proceedings greater than the general public has. 
In this case the Judge held that Mr Schuckard, as an 
ornithologist with published research on the use by 
King Shags of the site subject to the application, did 
have an “interest greater than the general public 
has”.

The importance of identifying the correct decision 
to appeal

The importance of identifying the activity which is 
the source of the effects of concern was highlighted 
in Sandspit Yacht Club Marina Society Inc v Auckland 
Council [2012] NZEnvC 52 (9 March 2012, Judge Smith, 
Commissioners Leijnen and McConachy). In this 
case, there was no jurisdiction to consider the effects 
arising out of the regional consents as these had 
been granted and were not subject to appeal. This 

case illustrates the importance of parties ensuring 
that they appeal the correct decision.

The Sandspit Yacht Club Marina Society (the Marina 
Society) sought regional and district consents for 
the development of a marina. Although applications 
were lodged and heard together, the decisions were 
made and released separately. The former Auckland 
Regional Council (ARC) granted the water-based 
activities associated with the establishment and 
ongoing use of the Marina. The Rodney District 
Council (RDC) declined the associated land use 
consents for a breakwater, and the earthworks for 
two reclamations for parking. The Marina Society 
appealed against the RDC decision to refuse consent, 
and no party appealed the ARC decision to grant 
consent. Sandspit SOS Incorporated (the Residents 
Society) joined the appeal — however, its primary 
concern was with the effect of the water-based 
activities on the natural character and ecology of the 
area.

The Court held that it did not have the ability to 
interfere in the consent granted by the former 
ARC, as it was beyond appeal. While the Residents 
Society sought that the Marina be declined outright, 
the Court’s jurisdiction was limited to the district 
consents and adverse effects arising as a result of the 
land use application. 

The Court also determined that it was appropriate 
to treat the regional consent as part of the existing 
environment for the purpose of assessing effects, 
and that to do otherwise would introduce a level of 
artificiality, potentially defeating the purpose of the 
Act.

The Court, therefore adopted a very careful approach 
of considering only the effects of the land-based 
activities, but in an environment where the water-
based activities approved under the ARC consent 
had been established. 

The Court also held that the small portion of the site 
that was zoned rural (as opposed to the balance of the 
site which was open space) was of no consequence, 
and that it would be untenable and unconscionable 
for the entire application status to change to non-
complying due to this small area.

While the Court considered there were a number 
of matters that required further attention, it was 
satisfied that the potential adverse effects of the 
land use consents could be avoided, mitigated or 
remedied through appropriate conditions. Consent 
was granted.
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Inaction has consequences — prosecutions

Prosecutions made up a considerable amount of 
2012’s environmental case law. One of the more 
noteworthy prosecutions from last year was 
Manawatu-Wanganui Regional Council v Anderson 
DC Palmerston North, CRI-2010-054-3583, 16 January 
2012, Judge Dwyer). This case involved a Foxton-
based dairy farmer, Mr Anderson, and his company 
Marypark Farms Ltd, who pleaded guilty to various 
charges resulting from breach of resource consent in 
relation to the management of effluent. The company 
held a resource consent which allowed discharge of 
effluent onto land but prohibited contamination of 
groundwater and excessive surface ponding. The 
Council conducted seven separate inspections on 
the property over the course of a year (March 2010 
to April 2011), each inspection resulting in a charge 
for the discharge of effluent onto land breaching the 
resource consent.

The Judge described this as dairy effluent offending 
of the worst kind, and in sentencing considered the 
ongoing nature of the offending and the volume of 
effluent. The Judge looked at the offences in totality 
and treated the two defendants as one entity, and 
determined that the starting point was $200,000 
reduced by 10 per cent due to a last minute guilty 
plea.

The Judge then considered Mr Anderson’s financial 
position, pursuant to section 40 of the Sentencing 
Act 2002. His company had no assets, had significant 
liabilities, and Mr Anderson’s outgoings were 
higher than his income. As the fine could not be 
paid, imprisonment was an option — however, as 
Mr Anderson was not deemed to be a threat to the 
community, Judge Dwyer sentenced Mr Anderson 
to six months’ community detention and 150 hours 
of community work for each charge, to be served 
concurrently.

You win some, you lose some — costs decisions on 
plan references

All will be very familiar with the general principle 
that costs are rarely awarded on planning references 
under Schedule 1. However, last year two substantial 
awards were made — one in favour of the local 
authority, and one against.

A long history preceded the Court’s cost decision 
in Mawhinney v Auckland Council [2012] NZEnvC 
117 (14 June 2012, Judge Whiting). The substantive 
proceedings spanned some 13 years, and considered 
development potential of land within the foothills 

of the Waitakere Ranges. The Environment Court 
issued its final decision on the substantive matter 
dismissing the appeal, and subsequently a costs 
claim and counterclaim were filed by the Council and 
Mr Mawhinney respectively.

The Council sought a costs award of $427,139, 
comprising 33 per cent of the total combined legal 
and expert costs that Council attributed to the 
Environment Court hearings. Amongst a number 
of factors, the Court submitted that if the costs 
were not met by Mr Mawhinney, they would fall on 
Auckland Council ratepayers.

The Judge found that an award of costs against 
Mr Mawhinney was justified in this case and 
awarded the full amount sought by the Council. 
The Judge placed weight on Mr Mawhinney’s failure 
to call expert evidence, failure to comply with a 
number of Court directions (including to prepare 
succinct and brief submissions) and his “insatiable 
appetite for RMA litigation” which had put the 
Council to unreasonable and excessive costs as the 
respondents in the case.

Mr Mawhinney’s counterclaim for costs (totalling 
$63,000) was made against both the Auckland 
Council (as successor to Waitakere City and 
Auckland Regional Councils) and the Waitakere 
Ranges Protection Society, a section 274 party, 
on the basis that the proposal put forward by the 
Council after the interim decision was flawed. 
The Judge rejected this claim commenting that Mr 
Mawhinney had submitted his costs application 
well out of time, and without supporting evidence 
as to the quantum claimed. The Judge recorded that 
subsequent proposals put forward by the Council (in 
relation to which Mr Mawhinney sought costs) were 
an attempt to assist in resolving the matter and 
were undertaken at the direction of the Court. In 
addition, the Judge noted that while an application 
for costs had been made against the Waitakere 
Ranges Protection Society, the application dealt 
solely with the conduct of the Councils (the former 
Waitakere City and Auckland Regional Councils) 
and provided no substantiated evidence for the 
claim against the Society.

In contrast to the case above, in Newbury Holdings 
Ltd v Auckland Council [2012] NZEnvC 32 (22 February 
2012, Judge Smith) costs were awarded against the 
Council in relation to decisions on resource consents 
and Schedule 1 proceedings.

The proceedings had commenced before the 
amalgamation of Auckland’s Councils, and involved 
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both Auckland City and Auckland Regional 
Councils. The Judge held that the issue of concern 
was the failure of the legacy Councils to settle and 
“consequently advance detailed evidence of matters 
where settlement should have been possible”. The 
Court found that the Councils had continued to 
argue at the expense of the appellant, and had failed 
to consider what would be an appropriate balance 
between the competing zonings (Business 6 and 
Natural Use). While acknowledging that the Court 
will not normally impose costs against a council 
when it is undertaking its statutory duty, in this case 
the Judge found that the Council was blameworthy. 
The Court also confirmed that the Auckland Council 
was liable for the actions of the legacy Councils and 
awarded 60 per cent of the costs (to be certified) up 
to a maximum of $136,800.

 Judicial review — certifi cates of compliance

Certificates of compliance can be a useful tool for 
those wanting to confirm the development potential 
of their land. However, real problems can arise if a 
council fails to consider all relevant matters and to 
test the proposal prior to granting a certificate of 
compliance.

Royal Forest and Bird Protection Society of New 
Zealand v Waitaki District Council [2012] NZHC 2096 
(20 August 2012, French J) involved a successful 
judicial review challenging a certificate of compliance 
issued by the Waitaki District Council to Five Rivers 
Ltd (Five Rivers), owner of an approximately 5,000 
hectare MacKenzie high country station near Lake 
Ohau.

The certificate of compliance under review certified 
several farming activities on the property as 
permitted activities, including “irrigation”, “crop 
production and arable farming” and “ancillary 
building construction”. The certificate purported to 
be subject to a condition stating that the permitted 
status of the activities listed were provisional on 
compliance with several District Plan standards, 
including the indigenous vegetation clearance 
standard.

Forest and Bird sought a declaration to the effect 
that irrigation constituted vegetation clearance, 
as sustained irrigation would lead to the decline of 
indigenous vegetation through competition with 
exotic pasture species. The Court held that irrigation 
did not come within the District Plan’s definition 
of vegetation clearance, concluding (among other 
things) that the method of vegetation clearance, as 
opposed to the outcome, is determinative and that 

a greater degree of direct physical interference, 
coupled with a more perceptible effect, is generally 
required.

The Court also considered whether the Council was 
under a positive obligation to establish whether the 
activities listed in the certificate of compliance were 
in fact permitted activities under the indigenous 
vegetation rule — as opposed to relying on claims 
by Five Rivers and the wording of the certificate 
which stated that it was subject to compliance 
with the indigenous vegetation clearance standard. 
French J found that the Council had acted unlawfully 
in granting the certificate. In particular, the Court 
held that, given the nature and scale of the activities 
that were being proposed, and the amount of 
indigenous vegetation on the site (as suggested by 
the plans accompanying the application) “it was 
incumbent on the Council to do more than just rely 
on the bare assertion of the applicant”.

Five Rivers claimed that relief should be denied due 
to the time that had passed since the certificate was 
granted, and the significant expenditure that had 
been incurred. The Court held that no expenditure 
had been incurred through reliance on the certificate, 
and that there was a reasonable explanation for 
Forest and Bird’s delay in bringing the proceedings. 
The Court confirmed a remedy should be granted, 
and the certificate be quashed.

Turners & Growers Horticulture Ltd v Far North District 
Council [2012] NZHC 1142 (25 May 2012, Gilbert J) was 
another successful judicial review of a Council’s 
decision to grant a certificate of compliance, in this 
case, to Northland Waste Ltd in relation to a waste 
transfer station. The proceedings were brought 
by Turners & Growers, the owner of an adjoining 
property that operated as an export fruit packing 
facility in Kerikeri. The Court considered and agreed 
with the reasons put forward by Turners & Growers 
in support of quashing the Council’s decision.

The Court held that an application for a certificate 
of compliance must be thoroughly scrutinised on a 
point-by-point basis by the Council, and that there is 
no discretion in terms of whether it is granted or not 
— “the activity either conforms with all applicable 
rules or it does not”. 

Gilbert J commented that a certificate of compliance 
provides an absolute assurance of compliance. It is 
therefore important that the Council has sufficient 
information in relation to the proposed activity 
before making a decision about whether it complies 
with the rules in all respects.
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The Court clearly set out its role on review (being 
a consideration of whether the decision-maker 
followed proper procedure, took into account all 
relevant considerations and whether the decision 
was reasonable) and clearly stated that it was not to 
substitute its own factual conclusions for those of the 
Council. Essentially the Court considered the critical 
question to be whether there was any material error 
on the part of the Council in reaching its decision to 
issue the certificate.

The Court held that the Council had erred in:
• failing to take into account all the impermeable 

surface in calculating the coverage ratio. While 
evidence was put before the Court that this was 
not material, the Court confirmed that it was not 
its role to make an assessment but to look at the 
information before the decision-maker at the time.

• failing to obtain sufficient information about the 
scale, intensity and character of the proposed 
activity to make a reasonable informed decision 
about what Traffic Intensity Factor to adopt and 
should have requested more information before 
making its decisions. The Court determined it was 
unreasonable for the Council to make its decision 
on such limited information.

• relying on the assertion by Northland Waste 
that no discharge permit was required under 
the Northland Regional Plan. The District Plan 
only provided for the waste transfer station as a 
permitted activity in the zone if it did not require 
additional consent from the Northland Regional 
Council. The Court held that the Council ought 
to have made further inquiries before issuing its 
decisions, and was obliged to satisfy itself that no 
discharge consent was required before issuing the 
certificate of compliance.

The Court was satisfied that it should exercise its 
discretion to grant relief and set aside the Council’s 
decision.

Treading carefully, or charging on? Planning for 
Canterbury

The resource management sphere in Canterbury 
is unique. The need to balance getting on with 
the rebuild against the need for getting it right 
permeates post-earthquake planning discussions in 
Canterbury, and the courts are not immune.

While Canterbury Regional Council v Independent 
Fisheries Ltd [2012] NZCA 601 (20 December 2012, 
White, Miller and Asher JJ) is easily the most 
significant judicial review of the year, it is also the 

most relevant jurisprudence arising out of the unique 
Canterbury planning environment. The friction 
between local and central government, and the RMA 
and the Canterbury Earthquake Recovery Act 2011 
(the Recovery Act), is clear to see. In Independent 
Fisheries the Court of Appeal considered the 
Minister’s decision to circumvent the Environment 
Court by making an amended version of Change 1 
to the Canterbury RPS operative, and removing the 
version subject to appeal. While the Court of Appeal 
overruled the High Court’s reasoning it reached the 
same conclusion, that the Minister’s decisions were 
invalid.

The High Court’s decision on the judicial review 
determined that the Minister’s decisions were 
unlawful as:
• they were made for purposes not authorised by 

the Act;
• they involved the misapplication of the Minster’s 

powers under section 27;
• the exercise of the powers was not necessary in 

terms of section 102 of the Recovery Act; and
• they were flawed in that they denied the 

respondents access to the Courts.

The Minister and Councils appealed to the Court of 
Appeal on the grounds that the Minister’s decisions 
were within the purpose of the Act, and that it had 
been necessary for him to proceed as he had done.

The Court of Appeal overturned the High Court’s 
determination that the Minister acted outside the 
purpose of the Recovery Act. However, the Court 
of Appeal considered that, while the Minister’s 
action was within the purpose of the Recovery Act, 
he had not reasonably considered the use of the 
(mandatory) recovery strategy as an alternative 
option to the exercise of his powers. The Court of 
Appeal confirmed that the Minister has the power to 
remove appeals from the Environment Court.

A further decision of the Minister in November 2011 
enabled residential development on the outskirts of 
Kaiapoi, effectively accepting private Plan Change 
15 to the Waimakariri District Plan, which was 
subject to appeal. This decision of the Minister 
was not the subject of judicial review, but it was 
subsequently relied on by the Environment Court in 
Reeve v Waimakariri District Council [2012] NZEnvC 
22 (8 February 2012, Judge Borthwick).

In Reeve, the Court struck out an appeal seeking 
that Plan Change 15 be declined because of concern 
about existing flooding risks. The Judge commented 
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that while the Minister was empowered to suspend, 
amend, or revoke the whole or any part of an 
“RMA document” (insofar as they relate to greater 
Christchurch), he was not empowered to alter or 
suspend proceedings under the RMA. However, the 
Judge recognised that if the appeal proceeded and 
Plan Change 15 was declined it would be contrary 
to the Minister’s decision and, in all likelihood, the 
Minister would amend the District Plan at this point 
(as he is entitled to do).

The Court held that it would be an abuse of process 
to allow the appeal to proceed as it would result in 
a conflicting decision of the Court and the Minister 
and would create uncertainty as to the public’s 
reliance on the Minister’s decision, and would serve 
no substantive purpose.

Some planning has occurred in Canterbury 
without the Minister’s involvement. In Kiwi 
Property Holdings Ltd v Christchurch City Council 
[2012] NZEnvC 92 (16 May, Judge Borthwick, 
Commissioners Manning and Fletcher) the Court 
considered a private plan change to rezone land 
in Belfast, Christchurch, which would provide 
for a large mixed use development. All parties 
agreed that the site was suitable — however, 
they disagreed on the amount of office and retail 
development proposed for the site.

Closing submissions were filed the day after the 
22 February 2011 earthquake — however the 
hearing was reconvened, as some of the experts 
had revised their position due to the earthquake. 
The case focused in detail on the changes to 
trading patterns and consequential effects, and 
to a lesser extent, on traffic effects.

The Court considered the retail effects on the 
existing Rangiora and Kaiapoi town centres. While 
there was no dispute that Kaiapoi trading patterns 
would be affected, the Court noted that the centre 
was badly damaged as a result of the earthquake. 
The Court was unable to make any findings on the 
social and economic effects for Rangiora, stating 
that “these effects may occur; or they may not”.

The Court specifically considered the effect on 
the recovery of the Christchurch CBD and its 
significance. Pre-earthquake the proposed zoning 
allowed unrestricted development of offices. 

The applicant agreed to insert a new provision 
limiting development for a period of three years, to 
encourage offices in the CBD until 2015.

The Court held that the proposal was likely to 
slow the recovery of the CBD and noted that it was 
important to consider the functional relationships 
between business sectors (ie retail and offices). 
The Court also held that any possible delay in the 
recovery of the CBD would be an effect with high 
potential impact. While the Court confirmed the 
Plan Change, a staging and capping rule was imposed 
to cap the total development, with non-complying 
status beyond this, as well as development stages 
with triggers for more restrictive activity status.

No man is an island — District Plans for Motiti and 
Tūhua Islands

District plans are typically introduced and processed 
by local councils — however some interesting issues 
arise when responsibility for a district plan falls to 
the Minister of Local Government.

Trustees of Tuhua Trust Board v Minister of Local 
Government [2012] NZEnvC 202 (19 September 2012, 
Judge Smith, Commissioners McConachy and Mills) 
concerned the content of the proposed District Plan 
for Tūhua (also known as Mayor Island). An appeal 
was lodged in relation to the Minister of Local 
Government’s (the Minister) lack of consultation 
with the Tūhua Trust Board (the Trust Board), and 
the owners of the island in the preparation of the 
District Plan, which was contracted to Beca Group.

The Court held that the Crown has an obligation to 
comply with the Treaty of Waitangi (the Treaty) in 
promulgating a district plan. That was paramount in 
this case as the Minister is regarded as an entity of 
the Crown, whereas other local authorities are not. 
The Minister did not consult with the Trust Board 
(deemed to be the iwi authority as Tūhua is a district 
in itself) before preparation of the District Plan was 
put to competitive tender.

There was uncertainty in this case as to whether 
or not a district plan was even necessary for the 
island. The Trust Board argued that nothing should 
occur on the island unless the Trustees, as the sole 
owners of the island, agreed it was for the long-term 
benefit of the owners, and that it met the ecological 
and kaitiakitanga principles. The trustees therefore 
contended that a district plan for the island was 
unnecessary. The Court found that the Minister 
failed to consult about whether Tūhua required a 
district plan. The Court was unclear as to the Crown’s 
ability to contract out of all or any of its functions 
of consultation, but stated that to do so seemed to 
undermine the principle of partnership and mutual 
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benefit. However, the Court was not empowered or 
required to reach a conclusion on whether or not 
there was a Treaty breach.

Hoete v Minister of Local Government [2012] NZEnvC 
282 (20 December 2012, Judge Smith, Commissioners 
McConachy and Blom) involved a dispute between 
parties over the appropriate form for a resource 
management plan at Motiti Island. The island is highly 
fertile and productive, but has been ecologically 
marginalised and is threatened by excessive rates 
of erosion, contamination of nutrients, and by over-
extraction of water. An application for subdivision 
consent in 1995 raised the question of a regulatory 
framework for the island. Following this, the Minister 
responsible for the island prepared a proposed 
Motiti Island District Plan. That proposed Plan was 
met with strong resistance and criticism by tangata 
whenua on the island.

The proposed District Plan made provisions for 
intensity of development through housing and 
subdivision. These constituted the fundamental 
basis for hapū concern. The Court noted that it 
continued to hold the view that there was no 
particular requirement for a district plan. However, 
should the Minister consider a district plan was 
appropriate, it was necessary to consult in terms 
of the Resource Management Act and also in terms 
of the Treaty of Waitangi, and that failure to do so 
would leave it open to challenge on appeal.

The production and subsequent registering of a 
Hapū Management Plan with the Department of 
Internal Affairs was taken to show a real intent from 
Motitians to manage the island in accordance with 
Māori customary processes. Accordingly, the Court 
found that there should be a plan to inform all who 
live on and deal with Motiti. The form this plan would 
take, they found, would be substantially different to 
a mainland district plan, reflecting the uniqueness of 
the island.

Recognising the difference in approaches, the Court 
stated that neither the hapū-centric historical 
approach, nor the Minister’s approach (aligning itself 
with planning conventions), were right. However, 
they saw that the draft Hapū Management Plan was 
at a level of clarity that could provide the context for 
a resource management plan. Therefore the Court 
found that merging the Minister’s Plan and the 
relevant portions of the Hapū Management Plan into 
an integrated plan, might be a drafting technique 
achievable within a few months. Beyond this, the 
Court found that the content should be finalised 

by the parties working co-operatively, and by 
delegating the authority to negotiate a suitable plan 
to appropriate planners.

While the expectation for profitable production from 
the general title owners was recognised, that must 
be examined within a context which has significant 
historical and cultural aspects, and where the 
coastal environment issue dominates. Generally, it 
was found that extensive development or housing on 
the island would be inappropriate, except in clusters 
where the effects can be minimised or controlled. 
Due to the soil and climate, ongoing use and 
development would be more appropriately focused 
around agriculture and horticulture.

Brave new world — Direct referral

To date the Court has made nine decisions on direct 
referral — they are clearly becoming more popular, 
with four decisions being made in 2012 and several 
other matters currently before the Court. Below 
we discuss two which have considered particular 
aspects of this new process.

Road Metals Company Ltd v Selwyn District Council 
[2012] NZEnvC 214 (9 October 2012, Judge Smith, 
Commissioners Leijnen and Sutherland). A pertinent 
aspect of the case in terms of direct referral 
jurisprudence was that the Court considered it had 
no discretion regarding the acceptance of the direct 
referral. However, there are other divisions of the 
Environment Court which have taken a broader 
discretion as to whether the Court should hear the 
Notice of Motion. Nevertheless, the Court has usually 
concluded that it can hear the Notice of Motion at the 
same time as the substantive case.

The Court in this case also highlighted that it would 
have been helpful if the Planners’ Joint Statement 
had provided an agreed set of relevant planning 
provisions as this was a first instance hearing 
and a higher level of information was required in 
comparison to an Environment Court Appeal.

The Court determined to issue an interim decision 
where it concluded that the environmental effects 
could be appropriately managed, with conditions. In 
particular, the Court found that the overall benefits 
and demand for aggregate in the Canterbury region 
meant that granting consent subject to conditions 
would achieve the sustainable management purpose 
of the Act. Brookby Quarries Ltd v Auckland Council 
[2012] NZEnvC 168 (16 August 2012, Judge Smith, 
Commissioners Leijnen and Gollop). This decision 
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has been put forward by Judge Smith as an exemplar 
of how a direct referral application should be 
managed.

Brookby Quarries sought consent to extend their 
existing quarry. After expert caucusing between the 
Council and the applicants’ experts, and negotiation 
with individual submitters, there were no issues 
of dispute remaining. The section 87F report and 
the caucusing report comprehensively addressed 
all matters that the Court was required to consider 
under the RMA. The Council and Brookby agreed on 
a common set of legal submissions.

The Court noted that this was an extremely complex 
matter, but that this case was an exemplar. Judge 
Smith attributed this to thorough assessment, 
consultation at an early stage, and identification of all 
the relevant issues. The Court noted that the Council 
maintained an interest in the matter despite having 
no issues with the proposal, and properly discharged 
the function of a council in a direct referral by 
providing assistance on the subject matter. 

The Court considered that its duties were essentially 
as if it were set in place of the original consent 
authority, but the standard to which the Court 

required proof was to the standard generally for all 
Environment Court proceedings as it was a judicial 
body (as opposed to a council-appointed body). The 
decision set out the various planning documents, 
effects, and Part 2 matters. Counsel for the applicant 
was commended for marshalling evidence to:

... satisfy the Court that consent should be granted, 
rather than dealing only with objections and other 
matters that might be raised by other parties. That 
is essentially the requirement for a direct referral, 
because the Court must consider it from provisions of 
the Act onwards. (At [63])

Conclusion

The selection of cases above demonstrates that 
the Court confirms and adapts existing law on 
jurisdictional issues, continues to test assumptions 
on when to award costs on plan references, will hold 
a council responsible for flawed decision-making, 
and is carving its own path in the new world of direct 
referrals. 

The only constant with case law is that it is always 
evolving … further guidance will no doubt be 
provided in the year ahead.
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