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Current issues in transportation
 � Grant Smith, Gabites Porter Consultants

Introduction

The brief for this article went along the lines of ‘write on 
current transportation issues in New Zealand cities and the 
transportation methods and techniques available to address 
the issues.’ In the event, the article evolved into a smorgasbord 
of independent but related topics which are of concern to 
transportation planning and traffic engineering professionals. 

Public transport

Without wishing to state the obvious, New Zealand is a small 
country with the main urban areas physically separated by 
significant distances. Even within the urban areas activities 
are spread such that motorised transport facilities are 
inevitable. 

The opportunity for transport requirements to be satisfied by 
the so-called active modes (walking and cycling) is limited.

As a result, the country has a dependence on the private car 
as the predominant means of travel. 

Within the five main urban areas, there are strident calls for 
increased use of public transport, with four main reasons 
being given for that approach.

• The community cannot afford to provide sufficient road 
capacity.

• Public transport is much more fuel efficient than the 
private car.

 Continued on page 2
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• The era of the car is nearing an end as oil supplies 
begin to run dry.

• Public transport is perceived as being ‘good’ for 
the community.

The first of these points is, to a large extent, correct. 
There are large sums of money being spent in 
Auckland, Waikato, Wellington and Christchurch 
on the so-called ‘Roads of National Significance’ 
(RONS). These are major arterial roads – they are 
not intended to provide capacity which would enable 
cars to compete with public transport. Possibly 
the one exception is the Christchurch Southern 
motorway extension that will eventually connect 
the rapidly developing town of Rolleston with 
central Christchurch in competition with a potential 
commuter rail service.

The option to build additional road capacity within 
the built up areas of Auckland, Hamilton and 
Wellington is very limited – if not already gone. 
Christchurch, because of the devastation caused by 
the earthquake could build in more capacity, but the 
political will is non-existent. Ironically, if the current 
proposed City Plan is carried through, then the 
demand for trips to and from the old City Centre will 
not overload the existing road system, but neither 
will it support a viable public transport alternative.

The second question is the relative efficiency of the 
private car compared with public transport – in 
particular buses. The conventional design of bus 
services is targeted at the commuter trip to work, 
and/or to and from school. This involves travel 
demand from a dispersed set of origins to single or 
dominant destination such as a CBD – the ‘many-to-
one’ sector of the urban transport market.

Unfortunately, these commuter trips make up only 
27-30% of daily person trips, and about one quarter 
of the daily vehicle trips. The other trips tend to be 
between dispersed origins and destinations – the 
‘many-to-many’ sector of the market which cannot 
(in New Zealand) be serviced by a public transport 
system designed to meet the commuter peak. In 
particular these are the non home based trips and 
the social and shopping trips that tend to occur 
outside of the peak periods. Even within the peaks 
there are trips such as home to school to drop off a 
child, and then to work which are unlikely to be able 
to be serviced by public transport. 

The notion, that buses are much more fuel efficient 
than the private car per passenger kilometre, may 

also be an urban myth. John Foster estimates that a 
bus is only 18% more fuel efficient than a car in fuel 
use per passenger kilometre. It would only take a 
small change in his assumptions for even that margin 
to be eroded. Given the fact that bus travel times are 
generally 30% slower than cars, and a fare has to be 
paid, it is little wonder that it is difficult to attract 
people to buses. He concludes that ‘when the public 
actually experiences a significant loss in utility 
unable to balance only a small gain in fuel efficiency, 
they will continue to use their cars for urban travel’. 
That is true, but the countervailing argument is the 
issue of congestion as discussed later.

Is the era of the private car nearing an end? 
Throughout the last several hundred years of history, 
a two or four seater conveyance has been the major 
form of transport, and this is not likely to change. 
The green planners in the 1970’s argued that the days 
of the car were numbered, but were demonstrably 
wrong, and the same is true today. There are two 
factors in play. The first, as was the case in the 1970’s 
is that the hitherto uneconomic oil fields become 
economic as oil prices rise. A parliamentary library 
research paper concluded that the world would not 
run out of oil for decades to come, but that the price 
would inevitably rise. Secondly, the development of 
alternative fuels has made substantial progress in 
the past few years, coupled with increased vehicle 
efficiencies, and modern intelligent transport 
systems make it most unlikely that the private car 
as a means of transport will cease to exist in the 
foreseeable future.

In spite of these issues, public transport is still 
perceived as a ‘public good’, and therefore should 
be provided even in situations where it is not 
commercially viable. In fact it is fair to say that 
very few public transport systems worldwide are 
commercially viable. Even in heavily congested 
systems such as Central London, there is a high 
level of taxpayer subsidy, even though the system 
is supported by the congestion charging scheme. 
What chances then have the relatively uncongested 
New Zealand cities in attracting public transport 
patronage? 

Having said that, Auckland is having some success in 
limiting commuter travel to the CBD by private car. 
Recent work undertaken for Plan Change 4 showed 
that only about 30% of the trip to work in the CBD 
was as a private car driver. In large measure, this is 
in part a result of congestion, but is probably more a 
function of the restrictions on employee parking in 
the CBD, and more recently in Viaduct Harbour and 
Wynyard Quarter. 

 Continued from page 1
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It is a pity that the limitations are undermined by 
the cheap ‘Early Bird’ parking offered by parking 
building operators.

Planning

Auckland has suffered from a lack of effective 
transport planning for a large number of years.

In the early 1980’s, public transport was seen as the 
(only) answer to the looming transport problems 
of Auckland. For example, the Northern motorway 
was never to be extended beyond Greville Road 
– instead there was to be an (undefined) public 
transport solution. Now, some 30 years later little 
has changed, except that Auckland is sucking up a 
disproportionate share of the nation’s transport 
infrastructure budget in order to address the failure 
to keep up with investment over the years.

The North Shore Busway has made an impact 
because parts of the Busway give buses priority 
and as a result travel times have been significantly 
shortened. However, it is constrained by having to 
share road space with other vehicles and inheriting 
the delays that they cause. The proposal for a rail 
tunnel from the North Shore through to Britomart 
with a station at Wynyard Quarter would assist with 
this, and provide the opportunity for an integrated 
development with Wynyard. 

Although some improvement has been made to 
the Auckland rail system, it is still delightfully 
antiquated. There is still a manual ticketing 
system. Where are the smart cards, the automatic 
turnstyles, closed and covered platforms, 
passenger security, and trains that travel at better 
than 30kph. Where is the commitment to bringing 
the rail system up to second world class – let alone 
first world? Where is the commitment to taking 
rail to the origins and destinations of passengers, 
rather than relying on the traditional freight 
routes.

In fairness, the rolling stock is much better than it 
was, the extension of the southern line to Onehunga 
has been a success. The downside is that Britomart 
is now at capacity and the proposed city loop (or 
some other solution) is necessary if rail is to play a 
significant part in Auckland’s future. 

New signaling, electrification and the new Spanish 
rolling stock will help, but even so operational 
requirements mean that the journey time from 
Papakura to Britomart is only likely to decrease by 
about ten minutes.

The costs of the tunnel, and the city loop are high and 
neither yet have buy in from either Auckland City 
or Central Government. But both are sensible and 
necessary quantum changes to the public transport 
system and designations need to be committed. For 
example, if the Gaunt Street buildings in Wynyard 
Quarter are developed before the cross harbour tunnel 
is committed, then a huge opportunity may be lost.

For the business traveler, access to the airport is a 
nightmare. The taxi fare to downtown Auckland is 
as much as a cheap air fare from Wellington. The 
trip back in late afternoon can take an hour to access 
the motorway. There is talk of a rail service to the 
airport, but at best it is on a twenty year horizon. 
Again a designation needs to be in place now, even if 
it is used as a dedicated Busway in the interim.

But are the other main centres any better? The 
answer is probably yes. The geography of Wellington 
with large residential areas in the Hutt Valley and the 
west coast settlements up to Paraparaumu, coupled 
with a relatively compact CBD has meant that the 
commuter journey is well suited to rail. 

Admittedly, Wellington does have an advantage over 
Auckland in terms of passenger rail in that it has a 
much longer history, and the lines link households 
to the CBD, rather than being freight oriented as is 
the case in Auckland. Also, Wellington is beginning 
to get an ‘across the board’ stored value smart card 
(Snapper) similar to cards used in London (Oyster), 
Hong Kong (Octopus) and Singapore (SMaRT) to 
name but a few.

In roading terms, the urban motorway system is now 
well developed in both the corridors as a result of 
incremental investment over the years. The major 
pinch points now are the Mt Victoria and Terrace 
tunnels, and Transmission Gully, both of which will 
be addressed as part of the RONS programme. 

Christchurch (until February of 2010) was probably 
the best planned of the three main cities. Successive 
Councils have actively spent ratepayers money, (often 
without subsidy) to maintain and improve the road 
network over the years, rather than keeping rates 
unrealistically low. It had a well defined commercial 
CBD although the strength of the retail core was 
compromised by the large sub-regional shopping 
malls and the more recently emerging ‘bulk retail’ 
developments. There was a lack of congestion, but 
even so a well organised bus system, stored value 
cards, and real time passenger information was 
attracting patronage. Christchurch also managed 
to service the non commuter travel by virtue of the 
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Orbiter service which linked the major shopping 
centres and the University.

Since the earthquake, all bets are off. Congestion 
throughout the City is now the order of the day, in 
part because the arterial routes to and through the 
CBD are either closed, or severely restricted, and in 
part because a large proportion of the people who 
worked in the CBD have now relocated elsewhere. 
If the proposed Central Area Plan remains in its 
present form, it is unlikely that the CBD will ever 
return to the intensity that it had pre-earthquake, 
meaning that the ‘many-to-one’ sector that the bus 
system successfully serviced will not exist, instead 
being replaced by a much more diverse commercial 
activity pattern. This will not be conducive to a 
public transport system.

It is not all bad. The residential relocation away 
from the east of the city toward the satellite 
towns of Rolleston and Rangiora will provide new 
opportunities. There has also been a substantial 
move of commercial activity to Riccarton, and 
Addington west of Hagley Park, which will result in 
a new ‘many-to-one’ pattern conveniently located 
alongside the existing, underutilised rail line. The 
northern line already serves Rangiora, Kaiapoi, 
Belfast and Northlands Mall, while the southern line 
connects Rolleston, Templeton, Hornby and Tower 
Junction. Obviously, it would need to be adapted for 
passenger as opposed to freight transport, and at 
least partial track duplication would be needed.   

The opportunity to use this line with rolling stock 
that has the acceleration characteristic of light 
rail could make a substantial contribution to post 
earthquake public transport in Christchurch. There 
seems to be little reason apart from rolling stock as 
to why a service could not be begun now. Perhaps 
the DMU trains that will not be needed in Auckland 
when the new Spanish cars arrive could be pressed 
into service?

Part of the recent planning for Christchurch contains 
ideas for introduction of light rail, with an ill 
conceived idea of initially linking the old CBD with 
the University. Ill conceived because there is little 
demand for movement in that corridor. It would 
make more sense for the link to be for a mainline 
station in Riccarton to connect with the University 
(and airport), with a further connection to the CBD 
depending on the landuse activity that will develop 
there.  Irrespective of the routes and the rolling 
stock, it is imperative that the gauge of any urban 
system is the same as mainline system so that the 
same cars can be utilised.

Fortunately the RONS projects in Christchurch, in 
particular the four laning of Johns Road including a 
western bypass of Belfast and the extension of the 
Southern Motorway to Rolleston, are increasing 
capacity in exactly the right places to serve post 
earthquake Christchurch. Again these are NZTA  
projects. Unfortunately, there are few signs that 
the present City Council is looking at increasing the 
capacity on the other western ‘ring’ routes that are 
now over congested because of the re-location of 
land uses.

Commuter Travel – alternative modes

Peak period travel shapes the size and scale of our 
transport systems. If the peak can be reduced, 
either through eliminating unnecessary travel, or 
moving trips to off peak periods, then investment in 
infrastructure can be avoided, or at least deferred.

 In the days after the Christchurch earthquake, a 
large number of people attempted to work from 
home. In effect, it became a large scale trial to test the 
concept of ‘telecommuting’. It was an unmitigated 
failure. The need for people to interact in their 
business lives became very apparent: conversations 
and discussions that are normally dealt with quickly 
and efficiently in an office environment sometimes 
took hours to resolve. Admittedly, it was not helped 
by flakey communications, nor by the chaotic traffic 
conditions that prevailed when people tried to get 
to meetings, but it did show that telecommuting will 
not substantially help to remove peak period travel.

Perhaps the single most effective move that could 
be made to reduce peak period travel is to change 
school hours. Peak hour traffic is some 30% less 
in school holidays than when school is in session. 
However, this would require a major social change 
and may not be achievable.

The cyclist lobby in New Zealand has been 
extraordinarily effective. Cycles are seen by the 
politicians to be a very green and therefore a 
desirable mode to be promoting. However, the 
practical application leaves a lot to be desired.

The policy in Christchurch at least is for a cycle way 
to be provided on every arterial road as they came 
up for major maintenance. The issues are threefold. 
Firstly, arterial roads are designed for large volumes 
of traffic – that is why they are called arterial roads. 
Generally, vehicles are reasonably close together, 
and travelling at or slightly above the legal speed. 
Conflicts arise when there are speed differentials. 
Cyclists are slower than cars and inevitably conflicts 
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exist when cycles are either included in the traffic 
stream, or in a cycleway alongside. 

The second but related point is that common practice 
is to mark a one metre cycleway on each side of the 
road – either against the kerb if parking is prohibited, 
or alongside the parking lane. One metre is not wide 
enough – there are now billboards appearing that 
exhort motorists to leave 1.5m between the cyclist 
and the vehicle. If cyclists stayed in the middle of 
the cycleway (which inevitably they don’t) the cycle 
lane would need to be at least 1.5m wide – and wider 
if there is a high heavy goods vehicle component in 
the traffic stream.  Ideally, the cycle lanes should be 
designed as a dedicated road physically separated 
from the traffic lanes, as is the case with part of 
the Little River Rail Trail where it links between 
Prebbleton and Lincoln.  

Clearly the economics of a dedicated cycleway is 
questionable. For example, when Fendalton Road in 
Christchurch was four laned, the cycle lanes took up 
20% of the carriageway for less than 2% of the people 
using the road. However that was the compromise: 
there was not enough space to fit pedestraians 
cycles, cars and trees within the road reserve. 

However, the cyclist should not be on Fendalton Road 
at all. There are a number of parallel local streets 
that could have been linked together to form a cycle 
facility in a low speed traffic environment, thereby 
avoiding the arterial roads. Generally, local roads are 
often available and should be used for cycles rather 
than arterial roads.

Thirdly, cyclists, more often than not, are using the 
commuter trip as a training run, and are much more 
concerned with speed and fitness than with the 
traffic environment that they are in. Also, instead 
of staying in the middle of the (substandard) lane, 
they travel on the white line which gives a smoother 
ride than chip seal, or often are racing two or three 
abreast. This exacerbates the potential conflicts 
because it reduces the separation between cyclist 
and vehicle, and can cause a car to move over the 
road centerline with obvious safety implications.

Funding

Funding of transport in New Zealand is always 
contentious because there is never enough, and 
because it is generally funded with public money, 
whether that be through taxes or rates. Unlike 
many other countries, there have been very few 
tolled systems in New Zealand. The Auckland 
Harbour Bridge, Lyttelton Tunnel, State Highway 

2 in Tauranga and the Northern Gateway are 
examples that spring to mind. Both the Auckland 
harbour Bridge and the Lyttelton Tunnel tolls were 
removed years ago.

At the highest level, funding is controlled by the 
Government Policy Statement on Land Transport. 
This is a document that foreshadows Government 
spending on transport over a ten year period, and 
reviewed every three years. The first was prepared 
for 2009/10 to 2018/19, and the second released in 
July covers the period 2012/13 to 2021/22. 

The funding is allocated over 16 ‘Activity classes’, 
covering State Highways, Local Roads, Policing, 
public transport, demand management, walking and 
cycling, training and research, freight movement, 
transport planning, and Admin.

The two statements show total Government 
funding moving from $2.8bn in 2009/10, $2.95bn 
in 2012/13 to $4.15bn in ten years time. The budget 
allocation across the activity classes between the 
two statements is similar. Using 2011/12 (the last 
year from GPS 2009) and 2012/13 (the first year of 
GPS 2012) as  examples, spending on State Highways 
absorbs 53% ($1.75bn) of the budget, local roads 22%, 
($620m) policing and safety 12% ($340m) and Public 
transport 10% ($300m).

During the consultation process on the GPS, the 
submission from Local Government NZ made two 
salient points

• About half of the national vehicle kilometres are 
travelled on State Highways, but these make up 
only 12% of the total road network. 
At an average subsidy rate of 53%, the total 
expenditure on local roads (including State and  
Local Authority funding) is $1.16bn compared 
with $1.5bn on State Highways. In other words 
88% of the network receives only 43% of direct 
expenditure on roading.

• There is no strategic planning basis for the 
GPS. As the submission says ‘…the GPS is an 
implementation instrument, not a long term 
planning document. It is limited to providing 
guidance over a 10 year period when in reality a 
more long term perspective is needed to assess 
the real implications of transport investment 
decisions.’
In the absence of a Strategic Plan, such as the 
Forward Plan for transport mentioned in GPS 
2009, the GPS inappropriately assumes the role of 
the planning document.
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The only activity class to change significantly 
between 2011/12 and 2012/13 is transport planning, 
where the budget is reduced by 30%.  In practice 
it is worse than that: three months in to the 
2011/12 financial year, the entire budget in Activity 
Class Transport Planning has been re-allocated, 
presumably to fund the RONS projects, several of 
which are well ahead of schedule. This reduction 
in the transport planning budget, and the lack of 
a strategic plan suggests that planning is not an 
important consideration to the Government. 

The wisdom of pursuing the RONS can also be 
questioned. These routes had been in the long term 
plans of the respective regions, and were identified 
as being crucial to the long term development. 
However, the emphasis must be put on the words 
‘long term’. In many cases the analysis required for 
funding in the New Zealand Transport Authority’s 
Evaluation Manual had been done, but several of 
the projects simply did not ‘stack up’ against other 
projects in terms of economic efficiency and the 
national ranking and funding process. 

A second issue is whether there is an immediate 
need for these projects. There is evidence that traffic 
growth is slowing, with total Vehicle Kilometres 
Travelled (VKT) on the State Highway network 
virtually constant between 2005 and 2010 after 
constant growth for the 15 years before that. A single 
figure obscures regional differences, but even so a 
case for tempering investment in the State Highway 
Sector could be made. 

The reasons for this leveling off in VKM are not that 
clear. The obvious cause is the rise in fuel price. In 
real (inflation adjusted) terms the price of fuel 
in 2006 was almost the same as in 1989 and 1993. 
Since 2006 prices have fluctuated markedly with 
the current price some 25% higher than 2006. There 
does not appear to be a direct correlation.

A second indicator is car ownership. It has been 
hypothesized for over fifty years that there is a 
‘saturation level’ for car ownership, but until recently 
the growth in cars per 1000 people has been steadily 
and constantly growing. However, from 2006 there has 
been a flattening of the linear growth trend suggesting 
a saturation of around 540 cars per 1000 people. It 
appears that there is more likely to be a correlation 
between VKM and car ownership than between VKM 
and fuel price. Having said that, the price of fuel, as 
part of general economic conditions, will influence 
the decision to buy a car, or perhaps a second car.

Whether it makes sense to invest billions of dollars 
in State Highways against this backdrop is a matter 
for conjecture. The RONS roads were identified 
by the Government in part at least, as a means of 
stimulating the economy during the global economic 
crisis and that objective has probably been achieved. 
However, the downside is that these projects are 
demanding an ever increasing share of the finite 
National Land Transport Fund, to the detriment at 
least of other transport sectors and more broadly 
other sectors of the economy.

Conclusions

 In an ideal world there would be a common thread 
that could be drawn to link the issues that have 
been briefly discussed above. Sadly, that is not to be. 
However, there are some concluding comments to be 
made.

Auckland is currently catching up on the problems 
caused by the lack of investment on transport 
during the latter part of last century. It has gained 
some momentum which must be continued. It 
cannot afford not to continue with the major 
transportation projects that are currently only 
ideas. Cross harbour capacity, the inner city rail 
loop and the airport connections at least must be 
progressed to provide certainty, and funding found 
to implement them.

While Christchurch has done reasonably well in past 
years, it now faces a major issue as to where people 
are going to live and work in the post earthquake 
environment. It is essential that the future land 
use patterns are identified and incorporated 
into the relevant planning documents before the 
transportation infrastructure can be determined. 
On thing is clear – the Christchurch of the future will 
be very different form that which existed prior to 
22nd February 2011. 

Both Central and Local Government need to be 
guided by strong clear planning, initially in terms 
of land use activity – that is, where people are going 
to live, work and play. There then needs to be a 
recognition that transport is a derived demand and 
that transport infrastructure and services should 
be designed to meet that demand. Finally, funding 
needs to be provided, (whether that is from taxes, 
rates, or tolling systems or fares) to implement 
the transport systems. There is an uncomfortable 
feeling that it is all happening the wrong way 
around.
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Height or blight? Skyscrapers in the suburbs
 � Bal Matheson, Partner, Russell McVeagh and Rachel de Lambert, Director, Boffa Miskell

Introduction 

A battle is underway in Auckland’s suburban centres. 
This conflict bursts into prominence whenever 
a specific proposal seeking to push existing 
development limits is debated by the Council or 
before the Environment Court. On the one side 
are those hankering for the quarter acre pavlova 
paradise and those who consider that local centres 
should remain local, small and low-rise. On the other 
side are the supporters of urban intensification, key 
amongst them the urban designers, desperate to 
inject life, vitality and vibrancy into urban centres, 
to drag those centres into the 21st Century, and to 
propel Auckland on to the world stage as an example 
of a truly international city. Steadfastly in support of 
this intensification are the public transport planners 
who are all too aware that if their aspirations for 
Auckland’s public transport are going to become a 
reality, urban centres must become more densely 
populated. Caught in the minefield of no-man’s land 
are the developers, anxious to obtain timely resource 
consents for viable developments, but unsure of 
where their allies lie. Should they continue to fight 
for height? 

The development controls and supporting objectives 
and policies for Auckland’s primary suburban centres 
represent what might most charitably be described 
as a phobia against tall intensive developments. 
Most of the planning provisions include density and 
intensity limits, combined with height in relation 
to boundary and maximum height controls. These 
controls (together with bulk and location and 
building coverage) significantly restrict the extent 
to which higher-rise residential developments can 
occur, even in locations that appear to be crying out 
for site specific design solutions or a simple increase 
in residential capacity.

The recently released Draft Auckland Plan (Draft 
Plan) could not be more explicit as to the challenge 
ahead. Between 700,000 to 1,000,000 new residents 
are expected to call Auckland home in the next 30 
years but, as it stands, we have nowhere to put them. 
The Draft Plan advocates for challenging targets 
for intensification, meaning that we must make the 
most of opportunities for a more intensive, yet still 
desirable, type of living. So why have we so far been 
unable to achieve our goal of a quality, compact, 
liveable city?

The answer must lie in part in our existing planning 
controls and the outcomes that they enable or, more 
accurately, constrain. This article will examine 
the failings of our existing residential planning 
framework, including a seemingly inherent fear of 
tall buildings. Intensive residential development can 
occur in a way that not only does not contravene, but 
actually enables, sustainable and successful urban 
design outcomes. We offer below our suggestions 
for new planning provisions that look to the future 
of Auckland and seek to unlock the potential of our 
urban and suburban centres. It is time to control 
what is important and put in place the sort of rules 
that actually enable our development community to 
achieve a taller, denser, quality urban environment 
that supports sustainable intensification in 
Auckland.

Intensification is inevitable 

Housing is a basic human need. However, because 
of our historical love affair with investment in 
residential property, as well as serving a social 
function, the residential property market has 
also acted as our primary retirement investment. 
This has led many landowners to view residential 
sections as a resource, the value of which must be 
maximised. Traditionally, this has occurred through 
intensification of use: normally through subdivision 
or infill development. The driving force has been on 
increasing value, rather than preserving amenity, 
either on-site or off-site. Not only have the cross lease/
re-subdivision rules made land amalgamation for 
better designed more comprehensive intensification 
projects more difficult, but they have also led to the 
degradation of many of our high quality traditional 
residential suburbs, which should form part of the 
housing mix/choice and wider amenity of the city. 

There has been much written about the fact that 
Auckland has to accommodate a great number 
more people over the next 20 or 30 years (see for 
example: “Three hot issues for Aucklanders”, Dr 
Roger Blakeley, New Zealand Herald, 13 October 2011; 
“Land scarcity dents plan for compact Auckland”, 
Brady Nixon, New Zealand Herald, 19 October 2011; 
“Gauntlet thrown down over urban sprawl”, Brian 
Rudman, New Zealand Herald, 29 August 2011). There 
has been equally as much written debating whether 
that growth should be contained within the current 
metropolitan urban limits, or whether that growth 
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should be in greenfields beyond. That debate will 
no doubt continue to rage and we suspect that 
there will never be an answer that is completely 
satisfactory to all. However, all parties would 
surely agree that, whatever extent of intensification 
is to occur, there will need to be more intensive 
residential development in certain parts of the city. 
In that regard, the Draft Plan currently sets a very 
high intensification target and refers to the issue in 
this way:

 ... to achieve the compact urban form outlined in 
this Plan, approximately two thirds of all new dwellings 
between now and 2040 will be in attached dwellings 
and low, medium or high rise apartments. This will 
require a proactive approach as set out in this Plan to 
achieve this level of intensification. Quality will be an 
essential element for success. 

The Draft Plan recognises that housing is 
fundamental to wellbeing and recommends action 
to increase housing supply to meet current supply 
and future demand; to provide flexibility of choice 
through a mix of housing types; to ensure good quality 
housing; and to improve housing affordability. The 
Draft Plan’s proposal is to try and encourage future 
growth within identified development areas. These 
development areas are described in this way:

171. The suburban areas identified for future 
redevelopment and growth have good transport access 
and existing networked street and block patterns that 
can support future intensification, and good amenity 
values. Intensification of these areas is encouraged, 
subject to the necessary physical and social 
infrastructure being in place and detailed design and 
planning being undertaken with the local community 
(see Chapter 8).

172. Past and future investment in Auckland’s rapid 
transport network provides additional opportunity 
for growth and intensification. Auckland has a number 
of train stations – some are within or adjacent to 
town centres, others are located at a distance from 
town centres. In most cases, these stations play an 
important role in Auckland’s future growth, as part of 
the network of centres outlined below. Intensification 
is encouraged around these stations as it will maximise 
public infrastructure investments. It will also provide 
additional locations and opportunities for residential 
living and work that are well serviced by public 
transport (see Chapters 8 and 11).

The challenge is squarely before us. How do we 
accommodate a lot more people within a compact 
area, while providing housing that is of a superior 

urban design and quality, with a range of housing 
options, and yet which remains affordable? How do 
we achieve the balance of rules that are sufficiently 
flexible to provide for choice and commercial 
imperatives, but certain enough to ensure 
positive urban design and amenity outcomes? And 
importantly, how can this be reflected in regulatory 
provisions that are cogent and concise, enforceable 
and supportable?

Overseas, these problems are frequently avoided by 
the more comprehensive approach to brownfield 
redevelopment, where the local or state authorities 
lead more bravely with the active creation of large 
sites for redevelopment and do the work to set the 
development framework, including establishing 
height and bulk (as well as other more design-led 
outcomes), across sites. Even where progressed by a 
private developer, this comprehensive approach and 
up front detailed design/planning phase is more the 
norm with regeneration in the United Kingdom. By 
contrast, New Zealand’s approach to intensification 
and regeneration has been ad hoc, with the consent 
authority generally being content to take a back 
seat and letting the various interest groups “fight it 
out” against the proponent without taking any real 
leadership, or, where the Council does take an active 
role, it is either bulldozing proposals through without 
any consultation at all, or there is a real reluctance 
by the Council to “make a call”: to listen to competing 
views and then to fearlessly (and quickly) put its vision 
into action. (The Wynyard Quarter is a rare example 
of a comprehensive, masterplanned regeneration 
occurring in New Zealand with an appropriate level 
of stakeholder engagement; there are many that 
say that it took the Rugby World Cup to make those 
stakeholders put aside the peripheral concerns and 
to focus on achieving the vision by the time the first 
whistle blew.) We need the leadership to ensure that 
this type of comprehensive masterplanning becomes 
the norm, rather than the exception. We also need the 
Council to develop an appropriate balance between 
consultation and community engagement on the 
hand, and paralysis by analysis on the other. 

We also need the leadership and vision to develop 
our unique style. Overseas models do not necessarily 
translate well to New Zealand. Vancouver’s much 
lauded residential development controls which 
promote three level terrace-type developments 
strongly defining the street edge and establishing 
the human scale, with high rise tower development 
contained behind, creates a distinctive style of 
built form suited to that place but which would 
be somewhat out of place in Auckland. If we are to 
feel comfortable in our own homes, we must create 
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a sense of physical space that reflects us, who we 
are, and where we have come from. The first step in 
doing that is to be honest about which aspects of our 
regulatory environment are not working and need to 
be changed. 

The existing planning provisions for intensive 
residential are not working 

The existing planning provisions are terminally 
ill: the ailments range from the minor niggle to the 
acute and life threatening. Major surgery is needed. 
We cannot continue the “band aid” solutions, and nor 
should we attempt to increase intensity by simply 
“up-sizing” our existing controls, ie by increasing 
maximum heights and density controls within the 
current zone boundaries. That will simply exacerbate 
issues that we are currently experiencing, a selection 
of which are listed below: 

a) The sheer number of zones: There are an 
enormous number of residential zones and 
subzones within Auckland’s seven former councils’ 
district plans. On a quick glance, the Auckland 
City District Plan, Isthmus Section, contains 13 
residential zones; Rodney has 7; North Shore has 
10; Manukau has 4 and Waitakere has 6. That is 40 
residential zones in Auckland, each with their own 
development controls, height limits and density 
provisions. Within the many different zones the 
provisions are too complex, and the policies 
that seek to differentiate between the zones are 
difficult to understand, let alone implement in a 
meaningful way. 

b) Reliance on very blunt rules: Historically, most 
of the control has been imposed by maximum 
height and height in relation to boundary controls, 
bulk and location provisions, and density/
intensity controls. This has tended to give rise to 
an acceptance that everything up to the maximum 
building envelope created by those provisions is 
entirely appropriate, and outside of those limits 
is abhorrent. Many of us will be familiar with 
buildings designed “to the letter of the law” to 
achieve permitted status in the planning process. 
We also know that most of those are nowhere near 
as attractive as they could, or should, be; whereas 
those that break a number of development controls 
can be far more functional, aesthetically pleasing, 
better suited to their context, durable, and provide 
for enhanced neighbourhood amenity.

c) Insufficient encouragement for larger sites: 
There is no real incentive for developers to 
aggregate sites; much larger sites enable more 
comprehensive solutions where effects can be 
managed internally such as, for example, enabling 

height in the centre of a site, with more spacious 
surrounds.

d) No variation: Reliance on blanket height rules 
encourages development of buildings “up to the 
height limit”, thereby creating a uniformity of 
height, with insufficient consideration being given 
to site specific design solutions.

e) Residential zones are the “default” zoning: 
Many areas of Auckland, former Auckland City in 
particular, have a range of activities that take place 
on residentially zoned land: schools, aged care 
homes, etc. This has meant that any attempted 
revitalisation of these activities becomes difficult 
as soon as any proposed redevelopment departs 
from the “normal” residential controls. Schools and 
aged care homes/retirement villages are essential 
elements of the residential neighbourhood. The 
enhancement and development of these sites 
should be encouraged and enabled.

f) No incentive to protect lot sizes in the suburbs: 
As noted earlier, the method of increasing 
value has always been to increase the density 
of development: usually by subdividing. There 
is “no value” given to those large sites that 
choose not to subdivide further, and nor is there 
any real opportunity to go up rather than out. 
(If implemented in the right place, this would 
enhance amenity and variety.) 

g) An over emphasis on car-parking: There is a 
stubborn attraction to ensuring plenty of available 
car-parking, which tends to be installed at the 
expense of open, green space areas. Historically, 
councils have tended to require a strict adherence 
to the policy standards, even if the demand is 
not necessarily there. While some uses, such as 
shopping malls, inevitably do require sufficient 
car-parking in order to survive, others, such 
as retirement villages, can get by with far less. 
Auckland’s new residents need to be incentivised 
to travel on public transport, so a reduction in car-
parking is already overdue. 

h) Failure by planners to accept commercial 
reality: There is simply no point zoning areas for 
intensive residential activity, if no one wants to live 
there or if the current land values and the price 
that new residents will be prepared or able to pay 
make intensification financially unviable. Intensity 
will come naturally, if enabled, in attractive 
locations with good local amenities. 

i) A paranoia against height: Realistically, the 
privacy effects of an 8-10m, three storey building 
hard up against a boundary (an “as of right” 
development) would be far greater than a five 
or six storey building located some distance 
into a site, with appropriate boundary planting. 
However, our existing provisions assume that an 
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8-10m building is fitting and appropriate, whereas 
a building of 10.5m is inappropriate. In some 
cases, a 10m building may be “too high” for its 
environment, alternatively a 11.5 (still three storey 
with pitched roof) or 14m four storey building 
could be accommodated comfortably within the 
context. One size does not fit all, and it is time that 
we stopped setting relatively low height controls 
and then being afraid of taller buildings.

j) No mechanism to “transfer” development 
rights within a site: A major flaw is the inability 
of developers to offer to forgo development on 
one part of a large site, in order to provide more 
intensive or taller development elsewhere on 
the same site. For example, a developer may 
agree to have no development on a site near a 
residential interface, but have greater intensity of 
development on another boundary, which might 
not have the same sensitivity of adjoining uses (eg 
it has its aspect toward open space/the coastline, 
etc). This is a trade-off that suits everyone and it 
should be recognised in the planning framework 
as an acceptable solution, rather than requiring 
applicants to advocate for it on a case by case basis. 

k) Failure to look at the whole residential life-
cycle: The rules about development in residential 
zones do not encourage the development of 
accommodation options for all types of people 
at all stages of life. There is limited opportunity 
for a variety of residential offerings in a variety 
of locations: if you want to live in an apartment, 
you should not have to move to the CBD or 
Broadway. Elderly people should not have to 
move across town as they grow older, but should 
be able to age in their own neighbourhoods, close 
to their friends, their social networks, and their 
familiar places. Providing flexibility and suitable 
housing choices within each suburb will improve 
accessibility to housing stock for younger/
larger families, singles, the elderly, students, 
empty nesters, special needs households etc. The 
planning provisions must enable a full range of 
housing types within each suburb. This includes 
moving swiftly to allow for the redevelopment of 
existing alternative accommodation options, such 
as rest homes, aged care hospitals, and retirement 
villages, many of which are waiting to be liberated 
from the constraints of their existing residential 
zoning provisions.

l) What’s here is best: There is a psyche and 
prevailing attitude that the existing character 
and amenity is best, and that it is not possible for 
new development, particularly more intensive 
development, to actually increase the amenity 
values of an area. However, our communities will 
need to have a more open attitude to change and 

this needs to be led by the Draft Plan provisions.
m) An over-emphasis on the importance of rules 

providing certainty rather than flexibility: The 
rules do give some degree of certainty, largely 
because it is too risky / difficult / time consuming 
/ uncertain to “think outside the box” and propose 
to build anything other than what “is written”. But, 
in our view, the need for community certainty by 
prescription has been over-emphasised, and it 
has led to average outcomes. 

At present, often due to a combination of the issues 
identified above, developers, particularly those with 
larger sites who want to do something innovative, 
will be wary of attempting to tackle the existing 
planning framework head-on. A preference has, 
therefore, evolved for site-specific private plan 
changes, this then inevitably leads to a criticism that 
the developers are not “playing by the rules”. But 
why would they, when the rules are stacked against 
them and the consent process fraught? 

Orewa is an area of Auckland that represents 
many of these tensions. It is certainly a market 
attractive and desirable location, however, it is also 
an area where predominantly low-rise suburban 
developments have occurred. (The granting of 
consent to the Nautilus Apartment building in 
Orewa is to some people an example of everything 
that is wrong with high-rise development.) The 
high intensity residential provisions in Orewa were 
recently discussed in a series of Environment Court 
decisions on Plan Change 101. This Plan Change 
sought to create an overlay zone in an area of 
Orewa that would enable more intensive residential 
development. In a referred back decision (Orewa 
Land Ltd v Auckland Council [2011] NZEnvC 238 at 22 
and 42), the Environment Court found:

Our essential conclusion therefore was that we could 
not see how the amenity objectives of the residential 
areas could be maintained or enhanced by the 
implementation of VH overlay provisions. 
. . . . .

The Court considers that VH overlay criteria to be so 
general as to be virtually meaningless. It may mean that 
no multi-storey could be built at all or it could mean 
that any multi-storey building could be built. There is 
a complete lack of certainty as to how such a statement 
might be applied by the Council.

This decision highlights, with respect, the difficulties 
of taking a site specific approach to a rezoning 
proposal and the inherent issues associated with 
attempting to provide a zone for future developments 
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which are not sufficiently defined. In short, a series 
of special zone plan changes is not the answer that 
Auckland is looking for or needs. 

On some occasions applicants do seek consent for 
non-complying residential developments. These 
applications breach a number of controls but 
are nonetheless modern, exciting, and attractive 
buildings / development. But these battles are 
expensive and uncertain. It is far more common, 
and far less risky, for a developer to bank a consent 
that does not break any rules: a medium intensity 
“box” that generates a good return. This is a low-risk 
outcome but not one that is going to help Auckland 
achieve its goal of quality intensification. Something 
has to change. So how do we incentivise and deliver 
good quality intensity? 

Our way or the highway?

It is clear that the current rules for development 
in residential areas will not allow us to develop 
intensive housing in a sustainable way. The same 
types of rules with the numbers “up sized” is not 
enough; larger buildings or more site coverage 
everywhere is clearly not the answer. The existing 
rules may still have their place: there are some areas 
of Auckland which are clearly not appropriate for 
growth or which we will want to maintain more 
or less just as they are. However, for identified 
development areas, we need to do something bold 
and brave. And quite different. If we do not take 
action, the sprawl will crawl inexorably outwards 
and the traffic congestion will continue to worsen.

When drafting the new residential rules, Auckland’s 
planners must acknowledge that generally people 
will do what is easiest, cheapest and/or fastest, even 
if it is not the best outcome. The rules must therefore 
balance the need to protect existing residential 
amenity, while providing for more intensive 
development. To be effective, rules should also have 
an economic element: the rules should “reward” 
innovative design, quality building, and the provision 
of open space and amenity. Money talks. Money also 
tends to make people listen. We need to realise that 
commercially successful developers – ones who are 
able to achieve a good investment return on more 
intensive forms of development – will have the 
ability, the wherewithal, to put back more into their 
projects in terms of quality and amenity. 

We have set out below some key principles that we 
say will improve the chance of Auckland retaining its 
suburbs, its open space, and its unique character, while 
also increasing its density/intensity and vibrancy:

a) Limit the number of residential zones: We do 
not need so many zones and subzones. While 
some character areas could be usefully identified, 
and should perhaps be subject to tighter controls, 
it is difficult to see us needing more than five or 
six residential zones. The zones could be:
i. Metropolitan live and work (high density).
ii. Residential living zone (medium density).
iii. Local suburban (low density).
iv. Emergent residential (identified growth area).
v. Special character (heritage zones).
vi. Rural residential.

b) Intensify desirable locations: Perhaps the 
most important point of all is that intensive 
residential zoning needs to reflect those places 
that people want to live in. Do not provide for 
greater residential intensity in places that people 
don’t want to live, and that don’t have a value 
proposition for re-development. Sydney and 
Melbourne, cities which we aspire to emulate 
and compete with both have good examples of 
dense, high quality, high value suburbs. Auckland 
needs to be bold and put the density where it 
will be attractive to future residents, rather 
than protecting the status quo of attractive 
neighbourhoods, which are often occupied by 
neighbours who are vocally opposed to change. 

c) Replace height limits with a Floor Area Ratio 
(FAR) control: Particularly in high and medium 
intensive zones, maximum height limits (which 
encourage everyone to build up to the permitted 
ceiling) could be replaced with a FAR control, 
which would encourage buildings of various 
heights and depths. A FAR control regulates the 
total floor area of a building, rather than just the 
height and footprint, and so the same control 
can produce a multitude of design outcomes. 
Typically FARs encourage innovative design 
solutions while also increasing the value of land 
(if appropriately applied). 

d) Allow development rights across a site to be 
“traded off”: This is a challenging flexible proposal 
that could have a large pay-off. Ultimately, it is 
likely to encourage better site and location specific 
design outcomes. Allowing a developer to build 
less than the “maximum permitted development” 
on part of a site and then transferring the 
additional footprint or height to another, more 
desirable, part of the site makes financial sense: 
buildings can be taller where they will be afforded 
the best amenity and commercial return, or might 
be larger where they are orientated on the best 
aspect. Apartments that can take advantage of 
amazing views might sell quickly rather than 
languishing on a flat market. But it is not just the 
developer who would potentially benefit from 
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such a concept. Neighbours who might otherwise 
be faced with a “permitted” development hard 
up to their boundary might find instead that 
a developer allows a generous buffer on that 
residential interface, but compensates with more 
height in the centre of the site or on another less 
“sensitive” boundary. 

e) Remove car-parking requirements: There 
should be a maximum, not minimum, limit on car-
parking, particularly in high and medium intensity 
areas which should be supported by efficient 
public transport or within easy walking/cycling 
distance of local amenities. Auckland should look 
to international examples for inspiration: homes 
built without car-parks will attract residents 
without cars. All manner of car share and valet 
options work in other cities and need to be 
incentivised and introduced in Auckland as part of 
the range of housing / transport choice. We must 
avoid the chicken and egg scenario: if we keep 
providing a mass of car-parks, there is no incentive 
to use public transport. And so it goes. 

f) Provide bonus development opportunities: 
Provide additional “as of right” development 
opportunities (eg additional FAR) as a reward for 
elements that contribute to broader community 
amenity: for example shared community facilities 
as well as publicly accessible gardens, walkways, 
sculptures or commissioned artworks, living walls, 
habitat creation, or fruit trees etc. If we want an 
attractive city, as well as a densely occupied one, 
we need to encourage these added extras rather 
than relying on the council to provide them.

g) Allow larger residential lots in conserved low 
density residential suburbs to “trade” any 
development rights: This proposal suggests 
that a homeowner with a large previously 
subdividable lot, who loses the potential for re-
subdivision, should be entitled to “sell” their 
lost development opportunity to development 
in those areas where intensity is sought (this 
extra development right could be through an 
additional FAR allowance, for example). The 
home-owner benefits from retaining open space 
without losing value, and a developer in a high-
intensity zone elsewhere is able to increase yield 
in an appropriate location. Allowing people to 
trade development rights in this way will have 
both economic and local community benefits and 
should be actively encouraged. 

These suggestions set out above are intended to avoid 
the trap of compromise. Trying to please everyone – 
the developers, the NIMBYs, the conservationists, the 
public transport advocates – is much more likely to 
result in provisions that will please no one. We have 

a unique opportunity in Auckland that should not be 
squandered. We can rewrite the rules. Christchurch 
is currently embracing the same opportunity, albeit 
as a result of extremely adverse circumstances, and 
there are already lessons that can be learned from 
that process. At the first public hearing of submissions 
on the Christchurch Draft Plan, the overwhelming 
cry was that investors will look elsewhere if the 
Christchurch Plan refuses to provide for appropriate 
height and density (ie commercial opportunity). It is 
time that that message was received. 

To be effective, planning provisions need to take 
account of both commercial realities and commercial 
drivers. It needs to be assumed that landowners 
will seek to make the highest and best use of their 
land. By and large that highest and best use will be 
defined by the underlying planning or zone controls. 
Auckland Council must take this opportunity to 
enable intensive residential development in an 
effective and visible way by clearly making provision 
for such development to occur in the right places. It is 
not good enough for the Council to sit back and argue 
that residential areas should be more intensively 
developed but provide no planning guidance or 
direct encouragement for that to happen. 

Take action. Now. 

Generally the Environment Court has been receptive 
to the right development, in the right place, and 
has allowed well designed “non-complying” 
developments to proceed subject to the provisions of 
existing district plans that provide a framework for 
those decisions. But it is irresponsible and inefficient 
to expect the Environment Court to continue making 
the tough calls for us. 

Those in charge of Auckland’s planning policy must 
be brave. It is time to settle on some key principles 
and apply them with conviction. The new regime 
of rules must incentivise the right behaviour, and 
make it harder to reach “average” design outcomes. 
This should not be about providing more rules; 
rather, there should be less. But there needs to be 
more flexibility to achieve the best outcome for 
any site, having regard to the full gamut of effects: 
environmental, cultural, economic and social. 
Above all else we must not allow the temptation of 
a thousand compromises to chip away at the good 
intentions which have emerged from the Draft Plan. 
And we must not spend the next ten years wringing 
our hands in consternation. 

It’s time to saddle up. It’s time to say we want a sea-
change, not just more of the same. 
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Introduction

The National Policy Statement: Freshwater 
Management 2011 (Freshwater NPS) came into force 
on 1 July 2011, as part of the government’s push to 
provide central government direction on significant 
environmental issues in New Zealand. It is a key 
instrument in the hierarchy of documents prepared 
under the Resource Management Act 1991 (RMA) 
since local authorities must give effect to it in their 
plans and have regard to it in decisions on consent 
applications. It has significant implications for both 
local government and final users of water resources. 

An NPS is a national level document prepared under 
the RMA, its purpose being to state objectives and 
policies of national significance that are relevant to 
achieving the purpose of the RMA. It has its principal 
effect through its objectives and policies trickling 
down into the provisions of regional policy statements 
and regional and district plans. However, the 
document itself must also be had regard to in resource 
consent decision making. The Freshwater NPS is 
aimed primarily at regional planning documents 
concerned with freshwater management under the 
RMA. It contains a series of objectives and policies in 
five areas relating to freshwater management: water 
quality, water quantity, integrated management, 
tangata whenua roles and interests, and progressive 
implementation. The policies concerned with water 
quality and quantity are particularly important.  
This article is largely concerned with what may be 
termed the “transitional” policies for water quality 
and quantity, since these have the most immediate 
effect. In addition we will discuss some interpretation 
issues that arise in both the transitional and other 
provisions.

The ‘transitional’ policies

The policies in the Freshwater NPS can be divided 
into two distinct categories: those that are required 
to have immediate effect under section 55 of the RMA 
(the “transitional policies”) and those that must be 
implemented by regional councils via the normal 
plan change process on Schedule 1 of the RMA. There 
are two transitional policies in the Freshwater NPS: 
Policy A4, in relation to the achievement of water 
quality objectives, and Policy B7, in relation to the 
achievement of water quantity objectives. Several 
issues are common to both transitional policies.

Policy A4 directs that regional councils are to insert 
a specifically worded policy, the wording of which is 
provided in Policy A4, into relevant regional plans. 
This derivative regional policy provides that, when 
considering applications for new discharge permits 
or changes to conditions of existing permits, a 
regional council must have regard to the extent to 
which the discharge would avoid adverse effects on 
the life supporting capacity of freshwater, and the 
extent to which it is feasible and dependable that 
more than minor adverse effects would be avoided. 
Policy B7 is similar, in that regional councils must 
insert a new policy into their plans which requires 
that regional councils, when considering consent 
applications for a new activity or a change in an 
activity covered by a water permit, must have regard 
to two things: “the extent to which the change would 
adversely affect safeguarding the life supporting 
capacity of freshwater”, and “the extent to which it 
is feasible and dependable that any [such] adverse 
effect … would be avoided”.

The practical effect of the direction under section 55 
of the RMA

The transitional policies utilise section 55 of the 
RMA, which provides that a NPS may direct that 
certain provisions in the document be inserted into 
plans. As soon as they are inserted (which must 
be done without using the Schedule 1 plan change 
process) they become operative policies in that 
plan. Regional councils are required to insert these 
policies as soon as practicable.

The direction in the RMA is that councils are to give 
effect to the Freshwater NPS policies. In our view, this 
means that councils must give effect to the direction 
in the NPS that the transitional policies be inserted 
verbatim into regional plans. There is, however, no 
requirement that the policies themselves be put 
into effect. Once the policies are incorporated into 
regional plans they will be treated as operative 
policies in the plans. This means that regional 
councils, when making decisions on applications for 
discharge permits (in relation to Policy A4) and water 
permits (in relation to Policy B7), under section 104 
of the RMA, will be obliged to have regard to these 
policies. The requirement to have regard to means 
that the decision maker must give genuine attention 
and thought to the policies, but not necessarily adopt 
a course of action consistent with them. In addition, 
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because section 104 is subject to Part 2, the policies 
are only to be “had regard to” to the extent that they 
are consistent with Part 2 of the Act. In practice, 
as operative policies deriving from an NPS, these 
derivative policies will be given significant weight 
(as was the case with a New Zealand Coastal Policy 
Statement, see for example Clifford Bay Marine Farms 
Ltd v Marlborough District Council C131/03, at [25]).

The practical effect of the focus on avoidance of 
adverse effects

The transitional policies focus on the avoidance of 
adverse effects and do not refer to remediation or 
mitigation of effects. The Act itself requires that 
adverse effects be avoided, remedied or mitigated 
and does not give explicit preference to any one of 
these approaches. Policies A4(1) and B7(1) favour 
an avoidance approach and it could be argued that 
this is inconsistent with the requirements of the 
Act. In our view, however, an NPS or indeed an 
RPS or regional plan is entitled to exhibit a policy 
preference for the avoidance of specified types of 
effect. Some regional plans already express such 
a preference. For example, the Greater Wellington 
Regional Freshwater Plan contains a policy with a 
preference for avoidance of effects on water ways 
of significance. This has recently been the subject 
of a Board of Inquiry which approved a change to 
the policy, but did not comment adversely on the 
preference for avoidance (Final Decision and Report 
of the Board of Inquiry into the New Zealand Transport 
Agency Transmission Gully Plan Change Request, p. 61). 

We also note that a focus on avoidance of 
significant effects on water ecosystems is to some 
degree implicit in the requirement in section 5 to 
“safeguard” the life-supporting capacity of water and 
ecosystems. Furthermore, in our view “avoiding” 
more than minor adverse effects, as suggested by 
Policy A4, encompasses the concept of mitigation. 
Avoiding a more than minor adverse effect may be 
achieved by mitigating what would otherwise be a 
more than minor adverse effect to the point where it 
is minor or less than minor.

In any event, these transitional policies, although 
suggesting that significant weight should be given 
to avoidance of more than minor effects, do not 
require avoidance. In our view, the effect of Policy 
A4 in consenting decisions will be that regional 
councils must engage in a three step process. Firstly, 
when considering applications for a discharge 
permits, councils must explicitly consider whether 
options proposed by the applicant would avoid 
adverse effects on the life supporting capacity 

of freshwater. This assessment encompasses any 
adverse effects, and is not limited to those which 
are more than minor. Secondly, councils must then 
consider whether options exist that would feasibly 
and dependably avoid more than minor adverse 
effects, and the extent to which they are likely to 
do so. Finally, councils must decide whether any of 
these options should be adopted. This will involve 
an overall balancing of the other relevant factors in 
the decision making process under section 104 and 
the specific water quality matters in section 105. In 
summary, the policy provides a clear direction, but 
it does not direct avoidance. Even in the case of non 
complying activities, regional councils will retain 
a discretion as to whether to require avoidance of 
more than minor adverse effects.

This Policy does not of itself impose a threshold 
requirement. A decision maker does not have to be 
satisfied that more than minor adverse effects will 
be avoided. The policy does not require a council to 
adopt measures that would feasibly and dependably 
achieve avoidance. This being said, it is implicit 
that not doing so would require good reasons. Such 
reasons will likely include considerations such as the 
benefits versus costs of avoidance. As an example, 
a regional council faced with an application for a 
discharge permit in relation to a discharge would 
not automatically be obliged by a derivative policy to 
require discharge to land, in preference to discharge 
to water, simply because the former would avoid 
more than minor adverse effects which whereas the 
latter would not. An overall balancing will still be 
required.

The whole decision making exercise remains subject 
to a wider Part 2 analysis, including both the enabling 
and protective elements of section 5 and section 
6(c). It also remains subject to other policies and the 
specific considerations embodied in section 105(1). 
Nevertheless, the significant weight that regional 
councils and the courts will place on the Policy and 
its derivatives will inevitably provide a powerful 
incentive for requiring the avoidance of more than 
minor adverse effects where that is a sustainable 
and efficient option.

The practical effect of policy B7 is similar to that of 
Policy A4. When considering applications for water 
permits that would cause “more than minor adverse 
change in the natural variability of flows or levels of 
any freshwater”, a regional council must expressly 
consider whether there are feasible and dependable 
measures that would, if adopted, avoid any adverse 
effects on the life supporting capacity of freshwater. 
As with Policy A4, the council must then adopt an 
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overall balancing approach in deciding whether 
these measures should be required. The preceding 
discussion of issues relating to Policy A4 is equally 
applicable to this policy. We again note that the Policy 
and its derivatives will not require the adoption of 
feasible and dependable measures to avoid more 
any adverse effects on life supporting capacity. The 
derivative policies will, however, provide a strong 
direction to adopt such measures, provided that 
would be consistent with Part 2.

Interpretation of novel terms

Policy A4 uses two terms that are novel to the 
resource management lexicon. When assessing an 
application for a discharge permit, Policy A4 requires 
a council (among other things) to have regard to the 
extent to which an avoidance measure is “ feasible 
and dependable”. No guidance is provided in the 
Act or the NPS (or in the section 32 report or the 
Board of Inquiry’s report on the NPS) as to how this 
phrase should be interpreted. In our view, based on 
the common understanding of the word, the term 
“dependable” imports the notion of reliability and 
effectiveness and its use is relatively uncontentious.

The term “feasible” is likely to be the subject of rather 
more debate, and probably litigation. Interpreting 
the term as simply meaning “possible” would in our 
view be contrary to the purpose of the Act, since that 
would equate to a policy of avoidance at all costs. 
Adopting a purposive approach, the term “feasible” 
is more likely to be interpreted as importing some 
notion the use of readily available means, or measures 
which would be practicable without defeating the 
application in question. 

One could perhaps equate “feasible and dependable” 
to the existing term “best practicable option” or BPO. 
The latter requires a practicable option to be the 
best and most efficient option. The difficulty with 
that approach is that the Board and the Minister did 
not see fit to use the existing term. Accordingly, there 
is a reasonable argument that the new term means 
something different. It seems to us that the notion of 
effectiveness is embodied in the concept “feasible and 
dependable”. However, there is room for debate as 
to whether the new term imports the notion of cost 
effectiveness. It could also be argued that a feasible 
and dependable option (unlike BPO) does not need to 
be the most efficient option. 

The precise interpretation of the phrase is probably 
not decisive. As discussed above, even if there is a 
feasible and dependable option available, the consent 
authority will still need to decide whether such a 

measure should be imposed. This will bring in the 
full breadth of considerations under section 104 and 
105. What is clear is that decision makers will be 
obliged to reach findings as to what they consider 
to be feasible and dependable measures, and to 
carefully decide whether such measures should be 
adopted and provide reasoning for their decisions on 
that point. Within that context, a definition remains 
useful. We respectfully suggest that pending the 
definition of the term by the courts, a practical 
interim definition of “feasible and dependable” in the 
context of the Freshwater NPS could be:

Measures that are practicable (in the circumstances 
of the application being considered) and that would, if 
imposed, reliably ensure either that more than minor 
adverse effects are avoided, or that that more than 
minor adverse effects are remedied or mitigated to the 
point that they are no more than minor.

We note that this interpretation is wide enough to 
import notions of practicality in terms of technology, 
workability and cost. So far as the latter is concerned, 
in our view an option that is technically available, 
workable and reliable but prohibitively expensive 
is not “feasible” within the context of a particular 
application (ie it is so costly it would mean that 
the activity would be unlikely to proceed). Such an 
option is also unlikely to be an efficient use of natural 
and physical resources.

The impact of policy A4 in the context of diffuse 
discharges 

It is somewhat confusing that Policy A4(2) expressly 
applies to diffuse discharges by animals. The first 
paragraph of the policy limits its operation to 
applications for discharges (presumably applications 
for discharge permits). The term “discharge” is 
not defined in the Freshwater NPS itself, so the 
definition in the Act (as interpreted by the courts) 
applies. Although the Act’s definition of “discharge” 
is very broad, section 15 and case law support the 
proposition that only discharges under the control 
of a person can be regulated under the Act. It is 
highly debatable as to whether diffuse discharges 
from grazed animals are sufficiently controlled by 
a person to be discharges for the purposes of the 
Act. If such discharges are covered by section 15, 
most pastoral farming in New Zealand is currently 
unlawful.

Clearly, a point source discharge from a dairy shed 
or feed lot does come within the term, but we doubt 
that diffuse discharges from animals currently 
do. This point was argued by one of the authors, in 
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Carter Holt Harvey Ltd v Waikato Regional Council 
(EnvC Auckland A123/08, 6 November 2008). The 
Court decided, however, that it was unnecessary for 
it to determine the point. We respectfully suggest 
that if Parliament intends diffuse emissions from 
grazed animals to be within the scope of the Act and 
therefore the Freshwater NPS, this should be made 
clear in an amendment to the Act. Clearly an NPS 
cannot determine whether an activity is governed 
by restrictions in the Act. One conclusion is that the 
reference to diffuse discharges from animals has been 
included in the Policy as a precautionary measure in 
case the courts adopt a wider interpretation of the 
term “discharge” than has been understood by most 
resource managers and the farming community to 
date. The other interpretation is that the policy is 
intended to encompass regional land use rules which 
indirectly govern so called “discharges” from grazed 
animals. We think that the first option is more 
sensible.

Giving effect to other policies in the Freshwater NPS

With the exception of Policies A4 and B7, the 
Freshwater NPS is comprised of objectives and 
policies that must be given effect to using the 
Schedule 1 plan change process. Surprisingly, there 
has been little case law on the meaning of the phrase 
“give effect to”. The cases that have addressed it 
have described the phrase as a strong direction 
(stronger than the direction that an instrument be 
“not inconsistent with” another document) that 
requires positive implementation (Clevedon Cares 
Inc v Manukau City Council [2010] NZ ENVC 211, at 
[50]). In practice, regional plans will need to be both 
consistent with the Freshwater NPS, and implement 
its objectives and policies, as soon as practicable. If 
there is doubt over whether a plan gives effect to the 
NPS, the Minister for the Environment or the local 
authority responsible for the plan can apply under 
section 82 of the Act for orders from the Environment 
Court concerning such a dispute. 

Although the Act directs that a regional plan 
must give effect to an NPS, this direction will be 
subject to Part 2. While there is a presumption 
that the Freshwater NPS is consistent with Part 2 
and accordingly needs to be given effect to, that 
presumption can be rebutted. The NPS has been 
developed by a Board of Inquiry and approved by 
the Minister for the Environment, but has not been 
subject to scrutiny in the Environment Court. If there 
is a conflict between the two, Part 2 will prevail and 
in cases of ambiguity Part 2 will guide interpretation 
of the Freshwater NPS.

The objectives and policies in the Freshwater NPS 
will have their main impact on regional plans and 
regional policy statements. In decisions on consent 
applications, the directive in the Act is simply to have 
regard to the NPS (along with other considerations). 
Although considerable weight will have to be given 
to the policy direction in the NPS, most of the non-
transitional provisions are relatively moderate. 

The meanings of dynamic efficiency, outstanding 
freshwater bodies, and “overall” water quality

Several other issues of interpretation arise in relation 
to the objectives and the non-transitional policies of 
the NPS. The term “dynamic efficiency” appears in 
the definition of “efficient allocation”, which is used in 
Objective B3 (“to improve and maximise the efficient 
allocation and efficient use of water”), and in Policies 
B2 and B3. The meaning of “dynamic efficiency” has 
been canvassed in case law, which has described it as 
being when allocative efficiency (which is achieved 
when the output consumers want is produced at the 
lowest possible cost with no technical inefficiency) 
is optimised over time. In other words, it relates to 
the efficient use of a resource over time. Within the 
context of Objective B3 and Policies B2 and B3, this 
would seem to relate primarily to efficiency in terms 
of the transferability and duration of water permits, 
so as to provide for changes/transfer to economically 
more efficient use of water over time. 

The phrase “outstanding water body” is used in 
Objective A2 of the NPS, which concerns the protection 
of the quality of outstanding freshwater bodies. 
The definition of the term in the NPS: “those water 
bodies with outstanding values, including ecological, 
landscape, recreational and spiritual values”, leaves 
several questions unanswered. Case law has defined 
“outstanding” in an RMA context as meaning “out of 
the ordinary” or standing out. It remains unclear, for 
a water body to qualify under the Freshwater NPS, if it 
would need to merely possess one outstanding value 
or whether “outstanding” should be judged in the 
context of the overall characteristics of the water body. 
In our view the latter approach is to be preferred. 
It is also unclear whether a water body has to be 
outstanding on a national or regional level. It could 
be argued that since the Freshwater NPS is a national 
level document, that the term should be interpreted 
as meaning nationally outstanding. It seems to us 
however, that the stronger argument is that since 
the NPS is designed to be implemented at a regional 
level, outstanding water bodies should include those 
that are regionally outstanding. This conclusion is 
supported by the section 32 report on the NPS. 



Resource Management Journal 17

Objective A2 provides that “the overall quality 
of freshwater within a region is to be maintained 
or improved” (while protecting and improving 
various aspects of freshwater). This reference to 
overall quality would appear to authorise what 
might be called an “unders and overs” approach. In 
other words, the Objective does not preclude the 
degradation of the quality of water bodies that are 
not “outstanding”, provided that such degradation 
is offset elsewhere by equivalent or greater 
improvements in water quality in other water 
bodies. 

Case law confirms that the Act allows environmental 
offsetting at least to the extent that such measures 
amounts to mitigation as opposed to pure 
environmental compensation (there is a good 
discussion of this point in the recent Decision and 
Report of the Board of Inquiry into the New Zealand 
Transport Agency Transmission Gully Plan Change 
Request, p. 61). It appears that such an approach 
would give effect to the NPS at least in relation to 
particular water bodies. The NPS seems to envisage 
that localised parts of freshwater bodies may be 
degraded provided that the overall quality of that 
particular water body is protected. It is arguable, but 
rather more debatable, whether the NPS allows for a 
regional “overs and unders” approach (degradation 
of one water body provided that is offset in another 
water body).

Conclusion

This article has rippled the surface of a variety 
of issues that may arise on the Freshwater NPS. 
Although it undoubtedly provides firmer guidance 
in relation to water quality and allocation, it is less 
directive than some commentators have suggested. 
Regional councils are obliged to comply with the 
direction that the transitional policies be inserted as 
soon as practicable into regional plans. Nevertheless, 
the two relevant policies and their regional 
derivatives are only two among many considerations 
that a consent authority must have regard to, in 
making decisions on applications for resource 
consent. To the extent that these policies require 
avoidance of more than minor adverse effects, that 
will not of itself be determinative. 

In practice, significant weight should be given to 
these and other policies in the Freshwater NPS, given 
the pre-eminent place in the planning hierarchy of 
an NPS. Ultimately, regional councils are obliged to 
give effect to the objectives and policies of the NPS 
through regional planning instruments. However, 
apart from the transitional policies, the balance of 
the NPS is not overly directive or restrictive. We 
also note that there is sufficient uncertainty and/
or novelty in some of the terms used in the NPS to 
provide gainful employment for RMA lawyers for a 
few years to come.

Editorial
 � Trevor Daya-Winterbottom, General Editor

The November 2011 issue of Resource Management 
Journal goes to press hard on the heels of the general 
election and the return to power of the National-
led coalition government. As a result, resource 
management professionals can look forward to 
further legislative and policy initiatives in 2012 
as the RMA Phase 2 reform agenda is brought to a 
conclusion.

This issue contains six substantial and thought-
provoking articles by leading resource management 
practitioners, including the first article written for the 
journal by a New Zealand based transportation expert. 
Grant Smith considers the traffic and transportation 
issues currently facing our metropolitan centres, and 
the need for strong, integrated, policy development 
across a range of government functions that is 
required to address them.

Rachel de Lambert and Bal Matheson consider 
the policy failure emerging from district plans 
regarding urban intensification, and the need for a 
more principled policy approach to development 
incentives and streamlining the multiplicity of 
development controls that currently apply to 
intensive urban development.

Freshwater management is likely to remain on the 
regulatory agenda as the work of the Land and Water 
Forum continues. Philip Milne and Greg Severinsen 
take a snapshot of the current position under the 
newly gazetted National Policy Statement, and how 
regional councils should give effect to the NPS. This 
article is, however, unlikely to be the last word on 
this rapidly evolving area of law, and readers can look 

... continued on page 38
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“But wait, there’s more …” The Environment Court’s 
approach to applications for waiver to join appeals

 � Francelle Lupis, Associate, Russell McVeagh 

Introduction

How late is too late? The Environment Court is 
often faced with requests to join proceedings after 
statutory deadlines have passed. Where a deadline 
is missed by only a matter of days, applications 
are granted almost without exception. Sometimes, 
however, applicants seek to join months or years 
later, when circumstances have inevitably changed. 
The excuses for delay vary, ranging from procedural 
difficulties to personal circumstances or lack of 
resources. The Court is tasked with dealing with 
these different factual scenarios in a way that 
produces consistent outcomes, namely to encourage 
compliance with statutory timeframes, provide 
flexibility for genuine participants and avoid 
prejudice to existing parties. 

Depending on which side of the fence they sit, counsel 
engaged by applicants or existing parties implore 
the Court to uphold public participation as a critical 
principle of the Resource Management Act 1991 
(RMA), or insist that their clients have the right to 
certainty of outcomes and should not be faced with 
new parties introduced at the 11th hour. The Court 
has a choice that lies somewhere between a strong 
adherence to statutory timeframes on the one hand 
and a view that the benefits of public participation 
should always prevail over procedural failings 
on the other hand. It can be a difficult balancing 
exercise. As a result, the Court has adopted a series 
of key considerations which provide a framework 
for the assessment of applications which can differ 
significantly on their facts and merits. The Court has 
rarely strayed from this approach in recent times, 
with some notable exceptions. 

This article will examine some of the key decisions 
on waivers issued this year and will extract from 
the decisions the considerations that counsel should 
bear in mind when advising on whether to seeking or 
opposing a waiver application.

Section 281: last chance saloon

Section 281 allows a person to apply to the Court for 
waiver of certain requirements of the RMA. Since 
2003, when subsections 1(a)(ii) and 1(a)(iia) were 
inserted, the section has often been utilised for 
applications to waive the time within which appeals 
or s 274 notices must be lodged with the Court.

Consideration of applications made under s 281 
involves a two-step process:

Firstly, a determination as to whether or not any of the 
parties to the proceedings will be unduly prejudiced 
should a waiver be granted. If any party might be 
unduly prejudiced that is the end of the matter and no 
waiver can be granted;

Secondly, if no party is unduly prejudiced, the Court 
determines the waiver application on its merits.

(Watercare v Auckland Council [2011] NZEnvC 155 at [10])

So s 281 of the RMA does not provide the Court with 
a general discretion to grant or refuse waivers. This 
is because any discretion is limited by s 281(2) which 
provides that the Court shall not grant an application 
under s 281 unless it is satisfied that none of the 
parties to the proceedings will be unduly prejudiced. 

The use of the word “unduly” means that the Court 
must be satisfied that the prejudice suffered by any 
existing party would be greater in extent than is 
reasonably to be expected (ie that associated with 
any delay) and unavoidable from the grant of any 
waiver of compliance with the relevant requirements. 
It is common ground that any late joining party (save 
for one who is only a day or two out of time) will 
result in a degree of annoyance or cost to existing 
participants. The question is whether there will be 
undue prejudice to the parties based on the change in 
circumstances between when the applicants should 
have joined proceedings, and when they in fact did. 

Is the balance right?

To address the inevitably competing interests 
arising from late applications in a way that ensures 
consistency of decision making, despite different 
factual scenarios, the Court has developed its 
own framework to guide decision making. The 
2008 decision of Omaha Park Ltd v Rodney District 
Council (A046/08) summarised a number of criteria 
commonly considered by the Court in a series of 
earlier cases. These are:

a) the length of the delay;
b) the reasons for the delay;
c) the scheme of the Act relating to public 

participation;
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d) what has happened in the proceedings in the 
meantime; and

e) what effect introducing new parties might have 
on progressing the appeal to resolution.

These factors can all be called upon by both 
applicants and existing parties in support of or in 
opposition to applications, depending on the factual 
scenario. 

Due perhaps to the application of the tests set out in 
Omaha Park and earlier decisions, applications for 
waiver are commonly dealt with on the papers, with 
only brief reasoning. However, this year has seen a 
handful of interesting and substantive decisions in 
which the Environment Court has made a series of 
key observations.

Once such case was Viaduct Harbour Holdings Limited 
v Auckland City Council ([2011]NZEnvC 107), where the 
Art Deco Society sought to join an appeal by VHHL 
on Plan Change 4 relating to the Wynyard Quarter 
in Auckland. In that case ADS had been aware of 
the appeal by VHHL but chose not to join as a s 274 
party within the relevant timeframe because ADS 
“assumed that Auckland City Council would defend 
the decisions version of Plan Change 4”. The Court 
was very clear in this decision that reliance on other 
parties’ appeals is not a sufficient reason to justify a 
late application to join, simply because those original 
parties’ positions happened to have changed through 
the course of mediation etc:

ADS decided not to file a s 274 notice in respect of 
Appeal 65 and to reply on ACC and ARC maintaining 
their positions in opposition. Now that reliance has 
led to an outcome unsatisfactory to ADS it seeks to 
revisit its decision not to participate ... The filing of a 
notice in respect of Appeal 65 would have enabled ADS 
to ensure that its interests were upheld as there could 
never be any absolute guarantee that ACC and ARC 
would maintain their opposition to VHHL’s appeal once 
mediation and caucusing had been undertaken. 

Viaduct Harbour Holdings Limited v Auckland City Council 
[2011]NZEnvC 107 at [35]

A further group of cases decided at the start of the 
year, including Watercare v Auckland Council ([2011] 
NZEnvC 155) Auckland International Airport Limited v 
Auckland Council ([2011] NZEnvC 78), and Horticulture 
New Zealand Limited v Auckland Council ([2011] 
NZEnvC 92), saw the same applicants seek to join a 
number of existing proceedings as a s 274 party, some 
of which had been before the Environment Court for 
a number of years. The common applicant for waiver 

in each case was an iwi trust board who sought to 
join plan change and resource consent proceedings 
where they had had no prior involvement at all, or 
only some early involvement in consultation, or had 
been a submitter at the Council stage. Decisions 
on the applications were made by several different 
divisions of the Environment Court, each of which 
ultimately declined the applications, finding undue 
prejudice would result for the existing parties and/
or that, on balance, it would not be appropriate to 
allow the waiver.

Given that this group of cases dealt with applications 
made by the same party, framed in similar terms, you 
might expect decisions in an equally similar vein. 
However, the decisions each emphasised different 
factors when declining the waivers. Two of the key 
decisions are discussed below, followed by a third 
case that took a different approach to the issue.

Auckland International Airport 

The decision in Auckland International Airport 
Limited v Auckland Council was concerned largely 
with the lack of “cogent” reasons given for the delay 
by the applicant seeking to join. The Court noted that 
there had been no identification of RMA issues or 
perceived adverse effects in the application and that 
the sole “reason” given for delay – poverty – did not 
explain the length of delay (12 months). It was also 
noted that if poverty were to be accepted as a valid 
reason, it would create an “intolerable precedent” 
for future applications. While it is almost always 
the case that one party will be less able to fund its 
participation in RMA proceedings, the Court must 
be right that this cannot be an excuse to disregard 
statutory timeframes or fail to comply with other 
procedural requirements. It is not for the Court to 
redress a financial imbalance with leniency in this 
way.

The Court also placed significant weight on 
the inevitable outcome of allowing the waiver 
applications (ie the fifth “Omaha Park factor”), noting 
that to allow the applicants to join would in effect 
result in the “re-litigation” of issues already resolved 
by the parties to the appeal. In particular the Court 
made mention of the fact that concessions had been 
made and agreements negotiated directly between 
the existing parties. Ultimately, the Court found that:

If the waiver applications were granted the integrity of 
these negotiated settlements would be lost, and I am in 
agreement that the parties would be in a position where 
they would be unduly prejudiced by the need to re-
litigate their agreed positions.
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(Auckland International Airport Limited v Auckland 
Council [2011] NZEnvC 78 at [45].)

It is clear from this case and others that the prospect 
of starting again from scratch when such significant 
progress had been made between the parties will 
almost always lead to a finding of undue prejudice. 

Watercare v Auckland Council 

In Watercare v Auckland Council, an application by the 
same applicants that was some 12-16 months out of 
time was also ultimately declined. The Court found 
there would be undue prejudice in two respects:

a) Process: significant effort had been expended by 
all the parties toward resolution of the appeals 
through negotiation and settlement agreements.

b) Outcome: consent orders had been filed with the 
Court but, if the applicants were allowed to join, a 
full substantive hearing was likely to result.

When deciding that the parties to the proceedings 
would be unduly prejudiced if the waiver was granted, 
the Environment Court focussed particularly on 
the extensive and focussed process of alternative 
dispute resolution undertaken by Watercare. The 
Court noted that a consideration which inevitably 
weighs heavily in the Court’s consideration as to 
whether or not there will be undue prejudice is the 
steps taken by the parties towards resolution of the 
appeals. In particular, the Court observed:

It has been consistently recognised that if parties 
to an appeal have resolved matters between them 
and submitted consent orders to the Court, it would 
certainly involve undue prejudice to those parties to 
grant a waiver allowing another person to intervene at 
that time.

(Watercare v Auckland Council [2011] NZEnvC 155 at [23].)

This is an appropriate approach by the Court. If 
parties are to be encouraged to act promptly to 
narrow issues or resolve appeals as soon as possible 
after filing, then the quid pro quo is that they must 
have certainty as to who is involved. Otherwise 
parties will revert to the old-fashioned approach 
of simply filing appeals and then waiting for the 
Court to ultimately drive things along, without 
taking a proactive approach. The Court succinctly 
summarised the position faced by the applicant in 
this way:

Watercare initiated a detailed settlement process … 
Watercare would not have persisted with that process 

had it been aware that persons was implacably opposed 
to any settlement as these current applicants have 
stated themselves to be, wished to participate in the 
appeal proceedings. It now finds itself some 18-22 
months down the track faced with the prospect of a 
contested hearing for which it could have commenced 
preparation from the outset, rather than undertaking 
and continuing negotiations for settlement.

(Watercare v Auckland Council [2011] NZEnvC 155 at [25].)

Similarly, the Court noted that other parties may 
have taken a different approach to negotiations if 
they were aware settlement prospects were remote. 

Pickering

The recent decision of MHR Group and others v 
Canterbury Regional Council ([2011] NZEnvC 303) 
(“Pickering”) to allow a s 274 notice on appeals to 
proposed Plan Change 1 to the Canterbury Regional 
Policy Statement took a notably different approach 
to the other recent cases discussed above. Here, an 
informal application was made by Mr Pickering to join 
some 16-18 months out of time and unaccompanied 
by any application for waiver under s 281. Regardless, 
the Court issued a procedural decision under s 279(1), 
being an order in the course of proceedings, allowing 
the applicants to join as parties.

The case can be distinguished from the usual 
approach adopted when considering late applications, 
due to the unique factual circumstances that were 
present. Mr Pickering was a lay person acting on 
his own behalf, who sought to join the proceedings 
simply by producing a written objection at a pre-
hearing conference. The Court was persuaded by 
the fact that Mr Pickering was genuinely affected by 
the proceedings and was originally inclined to allow 
him to join as a late appellant. Following the pre-
hearing conference, some of the existing parties filed 
memoranda explaining that, as Mr Pickering had not 
submitted in the original proceedings, there was no 
jurisdiction to allow him to join as an appellant. The 
Court subsequently issued a procedural decision 
on the papers, which considered whether the Court 
ought to allow him to join as a late 274 party.

The Court went to some length to stress the unique 
circumstances, in particular in relation to the 
history of Change 1 and the way in which the Council 
had conducted itself, for example at paragraph 15:

Ecan has changed its position in respect of the MHR land 
(Areas CN5 and CN6) twice since the Commissioners’ 
Decision and the appeals on it were lodged. Further, 
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those changes have been in opposite directions, which 
is enough to bewilder anybody observing the processes 
of Change 1. 

It is clear the Court was also persuaded by Mr 
Pickering’s status as a lay-person and was inclined 
to respond generously to his wish to participate in 
the process. 

The existing parties were given the opportunity 
to request a hearing on the matter but, given the 
suite of other procedural issues associated with the 
substantive proceedings and the number of parties 
already involved, none of the existing parties strongly 
contested the late “application”. While it was opposed 
on its merits, largely due to the length of the delay and 
Mr Pickering’s failure to involve himself at the proper 
time, opposing counsel were not heard on the issue 
and the manner in which the application was made 
was not subject to full consideration by the Court. The 
situation may well have been different if Mr Pickering 
had been a sole late applicant who wished to oppose 
a settlement that was otherwise agreed in principle 
between all of the existing parties. In that scenario, it 
is almost certain that the existing parties would have 
opposed the request to join on the grounds it was 
not made in the proper form (ie a s 274 application 
accompanied by a s 281 waiver). 

Had the application been made or properly considered 
under s 281, the Court would almost certainly have 
followed the approach set out in Omaha Park, and 
might have been expected to give significant weight 
to the usual factors that included in this case: a 
16-18 month delay, the fact the applicants had not 
submitted on the original plan change, and that the 
matter had been set down for a substantive hearing. 
Instead, because the application to join was simply 
dealt with more informally as an order in the course 
of proceedings, the Court took an unusually broad 
discretionary approach and appeared not to constrain 
itself to the threshold of undue prejudice. While it is 
not clear that undue prejudice to the parties would 
have been found to exist, even if the threshold test had 
been strictly applied (because of the other issues and 
parties involved), some of the specific findings appear 
contrary to the earlier line of cases decided this year. 

Counsel for one of the existing parties was critical of the 
applicant’s decision initially not to involve himself and 
to rely instead on the appeals of other third parties to 
protect his individual interest. That approach of simply 
relying on existing parties is not an approach that has 
been endorsed in earlier decisions (as discussed above 
in Viaduct Harbour Holdings), where the Court has 
suggested that if you wish to ensure your position is 

protected, then you must lodge your own appeal or s 
274 notice. However, somewhat surprisingly, the Court 
in Pickering did not accept this submission, stating in 
its decision at paragraph 9:

Mr Fowler was also critical of the applicants’ reliance 
on appeals of third parties. He submitted that it 
is commonly understood that appellants can, and 
regularly do, reach accommodations and settlements 
that avoid the need for a hearing. I am not sure that Mr 
Fowler is correct. I consider this a discretionary factor...

The Court went on to say that as Environment 
Canterbury had changed its position in respect of 
the proceedings several times, that it seemed each 
of the respondent’s change of position “might start 
the time period running again for other parties and/
or potential parties.” This approach is difficult to 
understand given the scheme of alternative dispute 
resolution which the Court encourages in its Practice 
Note (recently updated) and through mediation 
and other means. If parties are to be penalised for 
making concessions, adopting relief sought by other 
participants or reaching agreements, then they are 
surely more likely to adopt positional approaches 
and move toward substantive litigation, potentially 
incurring significant time and resources in doing so. 

The Court noted that the respondent and other local 
authorities involved (who opposed the application 
for waiver) were not “normal appellants” but had 
responsibilities to look after the public interest. Does 
that suggest then that a Council may never change its 
position during the course of proceedings without re-
starting the clock? Even when faced with overwhelming 
evidence or a new, pragmatic solution agreed with 
other parties? That would be a worrying outcome 
indeed. However, in this case, the comment appears to 
be made out of frustration at the Council’s behaviour 
through the course of the proceedings to date.

This decision looks to be an isolated response to 
the particular challenges associated with Change 
1 and the current conditions in Christchurch. Care 
should therefore be taken before relying too heavily 
on the approach taken in this case. While it includes 
some statements that appear inconsistent with 
what has been well-established case law to date, 
these are unlikely to carry much weight in a proper 
consideration of the issues under s 281.

When to apply and when to oppose?

What then can applicants, existing parties, and 
counsel advising both, learn from these recent 
application outcomes?



22 www.rmla.org.nz

Applicants who wish to join proceedings out of time 
should consider their position and ensure that the 
justification for not joining at the appropriate time is 
proportionate to the days, months or years they are in 
fact out of time. The Court has observed time and time 
again that the longer the period of delay, the harder it 
will be for an applicant to establish that a waiver ought 
to be granted. Therefore, if you are a year or more out 
of time without good reason, it may be worth seriously 
considering whether the time and expense associated 
with making an application is justified.

Applicants ought also to carefully consider the 
type of reasons that have found favour with the 
Court. Generally speaking, the Court has been more 
inclined to grant an application where there has been 
lack of knowledge of the proceedings in question, 
a procedural difficulty (eg an appeal not received), 
or in some circumstances a personal hardship. In 
these scenarios the Court has been more likely to 
emphasise the scheme of public participation. It 
is also important to bear in mind that – while it is 
crucial to provide reasons to justify an out of time 
application  they must be relevant RMA reasons 
and not simply an excuse for not giving the matter 
proper consideration at the time. A late application, 
if successful, will inconvenience the existing parties 
and potentially the Court, so it is necessary to have 
a responsible explanation for the failure to meet 
statutory timeframes.

The Court will be less inclined to accept an 
explanation that may have a troubling precedent 
effect, for example that the applicant is unhappy with 
a negotiated outcome achieved through mediation or 
other alternative dispute resolution. This will never 
be an attractive justification for the Court, as in 
reality it will simply lead to expensive and repetitive 
re-litigation of issues already resolved between the 
parties. So applicants should be careful to avoid 
framing their request for a waiver in these terms.

The Court has also in recent times been unwilling 
to accept lack of resources as a valid justification. 
This too would create an uncomfortable precedent. 
There is almost always an imbalance of resources in 
Court proceedings. To expect the Court to adjudicate 
based on the parties’ economic positions is going too 
far and if this were to be accepted as a valid reason 
it could in future provide a convenient excuse for 
applicants who wish to “hedge their bets” and avoid 
actively participating to protect their position until 
the last possible moment.

For existing parties considering whether to oppose 
an application to come late to proceedings, there 

are different considerations. First and foremost, 
the Court will always be loathe to exclude genuine 
participants from RMA processes without good 
cause. 

The obvious question to ask when faced with an 
application is, “how does this affect my position?” In 
other words, is there actual undue prejudice? There 
will be some level of inconvenience and no doubt 
additional cost associated with all applications out 
of time, but does this reach the required threshold? 
If the delay is not great, and there are other existing 
parties advancing the same issues as those raised 
by the new applicant, the Court may quickly dismiss 
any opposition to the application and you may have 
incurred needless cost mounting an objection. 
However, if the proceedings have all but been 
resolved, you are many months or years down the 
track, and the late applicant is intent on proceeding 
to a full hearing when the other parties have already 
signed draft consent orders or reached agreement in 
principle, then it is difficult to see those circumstances 
as anything other than extremely prejudicial and it is 
well worth recording those concerns for the Court.

A factor that existing parties will wish to emphasise, 
if they do choose to oppose a late application, is what 
has happened in the proceedings in the intervening 
period since the statutory deadline was missed. The 
Court will be able to make its own assessment of the 
length of the delay and the reasons for it, and the 
applicant will no doubt have made much of the need 
to allow for public participation. What the Court 
may not be as aware of – particularly if no hearing 
or evidence exchange timetable has been set – is the 
steps taken toward resolution of the proceedings in 
the meantime.

Often parties will have undertaken complex informal 
negotiations, even if the matter has not progressed 
to formal Court-assisted mediation. Concessions may 
have been made and complex agreements entered 
into, all in the understanding that the key parties 
are already involved. It is very rare for parties to 
enter into negotiations thinking all the while that a 
further player can enter the game right at the end 
of the process and effectively send everyone back to 
square one. If that were the case, it is hard to imagine 
that anyone would bother with ADR in an attempt to 
resolve or narrow the issues at hand. They would be 
much more likely to proceed straight to a substantive 
hearing, as anything else would be a waste of time.

These negotiations and potential settlement 
arrangements ought to be explained to the Court so it 
is apparent how much work has in fact been done since 
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the proceedings commenced. Of course, if matters 
have progressed so far that consent orders have been 
prepared and filed for the Court’s determination, then 
the late applicant will have an uphill battle to convince 
the Court that these should be set aside.

It is helpful to ensure that you keep careful records 
of any negotiations, meetings, correspondence, 
mediations, or agreements reached. A chronology of 
steps taken toward settlement will be a helpful tool 
in persuading the Court that a waiver application 
should not be granted, but this can be hard to produce 
unless you have kept a detailed note of the process. 
This is particularly the case when discussions have 
progressed over a number of months and years. 

Existing parties should remember that the Court 
does have a general discretion to decline applications 
for waiver, even if no undue prejudice has been 
established, so it may be worth raising an objection 
even if the threshold of undue prejudice has not been 
met. In that case, however, counsel should be clear 
that the objection to the application is on the grounds 
that the Court should exercise its general discretion 
(eg simply because the application is several years 
out of time with no good reason), despite there being 
no specific prejudice to the existing parties, rather 
than alleging undue prejudice when that claim will 
not be borne out. 

The Court will usually grant uncontested 
applications for waiver (unless there is a very good 
reason not to), so it is important to register your 
opposition if you do in fact wish the application to 
be declined. Abiding the Court’s decision will not be 
sufficient to exclude an unwanted new participant.

As a final point, parties to proceedings should 
always be aware of the importance of following all 

procedural steps, in particular service of appeals 
on all submitters. Check submitters contact details 
with the consent authority and follow up on any 
documents that are “returned to sender”. Service 
must be undertaken thoroughly to ensure that no 
submitter in the future can claim that a copy of the 
appeal was not received and therefore a waiver of 
time should be granted to join under s 274. 

Conclusion

It seems the discretionary power included in s 281 
was intended to be used to allow the Court to promote 
the policy and objects of the RMA in situations where 
a strict adherence to statutory timeframes would 
produce a disproportionately onerous outcome, for 
example when applicants have missed a statutory 
deadline by a matter of days, or when lay submitters 
have failed to appreciate the requirements of the 
RMA and so have failed to act in a timely fashion. 
That seems perfectly appropriate and in keeping with 
the key purposes of the RMA. However, on occasion, 
applicants who are well out of time are seeking to join 
with little regard for the cost and inconvenience that 
they may cause to existing parties in doing so. 

The general criteria included in Omaha Park, and 
applied subsequently in a lengthy and consistent 
line of cases, have ensured that it is sufficiently 
clear to most practitioners how the Court will deal 
with applications out of time. These cases provide a 
great deal of certainty as to when, and importantly 
why, certain applications are likely to be granted 
or declined. While factual scenarios will continue 
to differ, as the decision in Pickering demonstrates, 
it is critical that this certainty remains for those 
participants who did not miss the boat the first time 
round, and who have expended effort and resources 
in pursuing a settlement with the known parties.

RMLA membership
The RMLA was formed in 1992 to provide a forum for all professionals and others interested in resource 
management and the environment. The objectives of the RMLA are to promote within New Zealand:
• An understanding of resource management law and its implementation in a multi-disciplinary framework;
• Excellence in resource management policy and practice;
• Resource management practices which are legally sound, effective, and efficient and which produce high 

quality environmental outcomes.

RMLA membership forms may be downloaded from the website www.rmla.org.nz 

Annual subscription from 1 October is $155 ($77 for fulltime students) (GST inclusive @ 15%) for 12 months 
from 1 October. Subscriptions for members joining after 1 April are reduced to $77 ($38 for fulltime students) 
from 1 April to 30 September. Please make cheques payable to the Resource Management Law Association of 
New Zealand Inc.
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Introduction

Initially, I had it in mind to address the conference 
about judicial settlement conferences as occasionally 
undertaken in the Environment Court. It then also 
occurred to me that I should talk about caucusing of 
experts, and also possibly about hot-tubbing.

Being encouraged by the title of this session “Thinking 
outside the square” I decided to take the opportunity 
to introduce the newly-updated Practice Note of the 
Environment Court, and to speak about a number of 
matters concerning dispute resolution that might or 
might not strictly be regarded as “alternative”. They 
are to do with efficiency of resolution of cases in the 
Environment Court, and involve themes that some 
may have heard me preach about before. I make no 
apology for that, and quite honestly have to wonder 
about the quality or otherwise of some of the past 
preaching.

Accordingly, I intend to address the following topics:

• Focus, relevance, and avoidance of repetition
• The cost of litigation to parties and to the system 

(cost-effectiveness)
• Identification of issues (as contrasted with topics)
• Caucusing of experts
• Hot-tubbing
• Judicial settlement conferences

Focus, relevance and avoidance of repetition

First, then, the advertorial. I start with this topic, 
because it applies in relation to all kinds of dispute 
resolution in courts, not just so-called alternative 
dispute resolution. A related matter is need for sound 
preparation. Good preparation will assist in attaining 
focus, relevance, and avoidance of repetition.

It is well known that prolixity, lack of focus, lack of 
relevance, and excessive repetition can result in a 
good message being lost. Be aware that they may 
also signal to a Judge the absence of a good message !

I am not going to suggest that every counsel and every 
witness is possessed of the skills of founder of the 
RMLA, Hon. Justice Peter Salmon, who I remember 
in practice had an uncanny ability to reduce 
dozens or hundreds of pages of information almost 
invariably to about nine pages of crisp submissions. 

Nevertheless, these matters I am preaching about 
should, if practiced, result in a better quality of 
hearings, mediations, settlement conferences, and 
expert caucusing.

Cost to the parties and the system

A corollary is that hearings, mediations, judicial 
settlement conferences, and caucusing can proceed 
much more expeditiously. 

A significant downside of not practicing these 
things, is a huge unnecessary cost to the parties, 
and a slowing of the system. The Government, and 
many people and corporate entities associated with 
resource management litigation, and not just before 
the Environment Court, are right to be concerned 
about these things.

It is worth remembering that there are references in 
the Practice Note of the Environment Court, to these 
issues. For instance paragraph 2.1 reads:

The objectives of case management by the Court are to – 
 � Ensure the just treatment of all parties;
 � Promote the prompt and efficient disposal of 

cases;
 � Improve the quality of the litigation process;
 � Maintain public confidence in the court; and
 � Efficiently use available judicial, legal and 

administrative resources, and achieve the 
purpose of the RMA (where that is the relevant 
controlling legislation).

It is relevant also to refer to paragraph 2.18 of the 
Practice Note, and again it is worth setting it out in 
full:

2.18 Cooperation in the preparation of evidence

In preparing for the hearing, parties are expected 
to cooperate in ensuring that the proceedings are 
dealt with in a focused way. With that in mind, 
parties are encouraged to, and may be directed to, 
provide a statement of agreed facts and issues, and an 
agreed dossier or folder containing copies of relevant 
provisions of statutory planning instruments, and any 
other documents common to the parties, at or shortly 
before the hearing. Succinctness and the avoidance of 
repetition, aided by efficient cross-referencing, tabulation 
and indexing, is sought by the Court. [Emphasis added].

Alternative Dispute Resolution: thinking outside the square
 � Acting Principal Environment Judge Laurie Newhook, RMLA Conference, Hamilton, October 2011
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Cost effectiveness

What I have just been saying above can, itself, produce 
an outcome that can be succinctly summarised in 
one phrase: cost-effectiveness. By that, I mean cost-
effectiveness for the parties, other participants 
in the case, the Court, and in many instances the 
economic well-being of the country.

Issues

In preparation not only for hearings, but also for 
mediations, caucusing, and judicial settlement 
conferences, early identification of issues that are 
agreed and can temporarily be put to one side, but 
more importantly issues requiring resolution in the 
case, will be the first major step to gaining focus, 
relevance and resolution. 

It is necessary to give particular thought to the 
difference between issues and topics. To confuse 
them, and fill the list up with both, is to erode the 
pursuit of focus and relevance. 

Expert caucusing

I include in my understanding of alternative dispute 
resolution, any approach that can be taken to 
agreement of issues, or at least narrowing of them, in 
order to lessen the scope of the hearing. Mediation is 
of course the classic example, but others are speaking 
about that. Expert caucusing has an increasing place 
in the work of the Environment Court in achieving 
these ends.

If undertaken well, and faithfully in accordance with 
the Court’s Practice Note, resolution of technical 
and scientific issues in expert caucusing, can 
significantly reduce the extent of a dispute, and 
result in significant saving of hearing time and cost 
to all.

It is worth remembering paragraph 5.2 of the 
Practice Note:

5.2 Duty to the Court

5.2.1 An expert witness has an overriding duty to 
assist the Court impartially on matters within an 
expert’s area of expertise. 

5.2.2 An expert witness is not, and must not behave 
as, an advocate for the party who engages the witness. 
Expert witnesses must declare any relationships with 
the parties calling them, or any interest they may have 
in the outcome of the proceeding.

It is the experience of the judges that the best expert 
caucusing sessions are almost invariably those 
chaired by an independent facilitator, particularly 
one of the Environment Commissioners. In 
appointing facilitators we endeavour to make use of 
relevant technical skills, for instance by having one 
of our engineer commissioners facilitate caucusing 
sessions of engineers.

Some are aware that I recently chaired the Board 
of Inquiry concerning the Waterview motorway 
proposal, an extremely large and complex project, 
completed with the Ministers’ approval in only a few 
days over the nine-month timeframe required by 
statute. I have the view, shared by others, that the 
hearing would have taken weeks or months longer 
if it had not been for successful facilitated caucusing 
amongst the many groups of experts involved in the 
case.

Paragraph 5.4.1 of the Practice Note provides as 
follows:

Expert conferencing is a process by which expert 
witnesses confer and attempt to reach agreement 
on issues, or at least clearly identify the issues on 
which they cannot agree, and the reasons for that 
disagreement. Such a conference is a structured 
discussion between peers within a field of expertise 
which can narrow points of difference and save hearing 
time (and costs). All experts have a duty to ensure that 
any conferences are genuine dialogue between them 
in a common effort to reach agreement about relevant 
facts and issues. It should be understood that the term 
“expert” means a person who would be recognised by 
the Court as an expert in his or her field by reason of 
relevant qualifications and/or experience. Persons 
not having such qualifications and experience will not 
participate in conferences unless otherwise agreed by 
all parties or directed by the Court.

Interestingly, in the Waterview case, I directed 
involvement of non-experts (parties) in one session 
on a topic about reserves and open spaces. There 
were 22 such pieces of land within the path or 
vicinity of the proposed motorway, and considerable 
community “ownership” of them. I therefore 
directed a preliminary session involving the relevant 
experts, and the parties interested in them, prior to 
the session of experts. It is rare to do this, but was 
well received in this instance, and I think genuinely 
assisted the parties and the experts to inform each 
other in a constructive and relevant fashion.

I will not slavishly take you through the three 
and a half pages of Practice Note concerning this 
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important area of the work of the Court. Be aware, 
however, that it records that the Court has an 
expectation that caucusing will occur in most cases 
as a matter of course, whether or not directed; that it 
will often be advantageous for full briefs of evidence 
to be prepared, with at least an exchanging of “will 
say” briefs beforehand; that sound preparation is 
essential, that there may be limitations on cross-
examination of experts on matters agreed in caucus, 
and a restriction on the calling of further evidence, 
at any subsequent hearing.

Paragraph 5.6.2 of the Practice Note provides:

The joint witness statement will include the following 
matters:
 � the key facts and assumptions that are agreed 

upon by the experts;
 � identification of any methodology or standards 

used by the experts in arriving at their opinions 
and reasons for differences in methodology and 
standard (if any);
 � the issues that are agreed between the experts;
 � the issues upon which the experts cannot agree 

and the reasons for their disagreement;
 � an identification of all material regarded by the 

experts as the primary data;
 � identification of published standards or papers 

relied upon in coming to their opinions; and
 � confirmation that, in producing the statement, 

the experts have complied with the Code of 
Conduct for Expert Witnesses.

The next paragraph provides that the statement may 
include reservations by one or more participants 
about issues on which they are uncertain about 
the substantive law (eg whether the concept of a 
permitted baseline applies), or about procedural 
matters.

Paragraph 5.6.7 provides that witnesses are to review 
their evidence in light of joint witness statements. 
If formal briefs have been exchanged before the 
caucus, they may be withdrawn and replaced with 
briefs which accord with the agreements reached, 
and, where applicable, deal only with the issues 
remaining in dispute.

In summary, remember the watchwords: preparation, 
focus, relevance, and avoidance of repetition.

Judge Michael Rackemann of the Planning and 
Environment Court of Queensland recorded at 
a seminar in Queensland in 2006, that witness 
caucusing must be a means to an end, and not an 
end in itself. I think this lines up with an issue that 

I have identified, that it is possible that there may 
be occasions when procedures such as mediation 
and caucusing are not going to produce results, 
and will only amount to another “layer on the 
onion,” and more cost, not less. This is a bit more 
likely to occur where initial attempts have already 
been made at these processes. It may be important 
for the case-managing judge to be alert to this sort 
of issue.

While mentioning the thinking of Judge Rackemann, 
it is interesting to read a recent article by him 
in the National Environmental Law Review,1 the 
official journal of the National Environmental Law 
Association of Australia. I will leave those interested 
to read the article, but simply note here that Judge 
Rackemann offers an interesting critique of the 
practice of some Australian courts to eschew expert 
caucusing, and instead arrange for but one expert 
in any given field to be retained by the parties or 
appointed by the Court. Judge Rackemann offers 
reasons why such a step might only be appropriate 
in cases involving a lesser extent of controversy. 
He also points to the record of judges in courts like 
his own in resolving conflicting technical opinion 
evidence. I am strongly inclined to agree with his 
views.

Judge Rackemann mounts a strong case for meetings 
of experts to occur before primary evidence is 
produced, and offers reasons, including the potential 
to lessen the impact of client and counsel in the early 
formulation of opinion, and enhance objectivity. 
He considers that a respectful way of dealing with 
experts is to insist that after being retained and 
briefed by their client and client’s lawyer (but before 
preparation of evidence) the experts be given the 
appropriate time and space, free from supervision 
or interference by the parties and their lawyers, to 
consider and formulate their opinions in consultation 
with their professional colleagues retained by other 
parties. I believe that there is considerable force in 
this.

Concurrent evidence (“hot-tubbing”)

A practice which seems to have arisen in Australian 
courts and tribunals, has been tried from time to 
time in our court. In contrast to some Australian 
courts’ practice, which appears to involve a 
“colloquium,” with witnesses questioning each other 
or even debating, the use of it in the New Zealand 
Environment Court has involved considerable 
adherence to tried and tested principles for the 
eliciting of expert evidence in civil and specialist 
courts. One reason in particular, is the fear that 
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an off-site transcriber might struggle to identify 
particular witnesses, in creating the record.

Preparation is very important, including pre-trial 
input from the case-managing judge, and control of 
the process by him or her during the hearing.

I have sought views from counsel and witnesses on 
more than one occasion after hearing such evidence 
in court. The identified advantages appear to have 
outweighed disadvantages. There seems to be 
some level of agreement that the approach can take 
objective collaboration and cooperation to a higher 
level. Also noted are advantages for the court and 
counsel in hearing evidence on a topic at one time 
rather than potentially spread out over several 
weeks in a long cause. Disadvantages perceived have 
included inadequacies with courtroom furniture 
and equipment (recently addressed in the fitting 
out of our new large courtroom in Auckland), and 
witnesses in a numerical minority feeling overborne 
by the majority. In the latter regard, we are always 
careful to remind parties and witnesses that our 
work does not involve a numbers game.

I see value for long, complex cases, in this procedure, 
maybe less so in shorter cases. The best value 
may be obtained through hot-tubbing groups of 
witnesses whose input involves relatively objective 
determinable data and/or opinions, but does not 
need to be confined to such areas. Guidelines should 
be set, and the process kept under control by the 
presiding judge. Preparation is critical, including 
pre-reading of evidence by the court; indeed the 
court may become fairly involved in the questioning 
of the witnesses.

In a paper presented this year by former NZ Bar 
Association president James Farmer QC, noted in 
the Journal of the NZ Bar Association, the work of 
expert witnesses generally, including in “hot-tubs,” 
was discussed. Dr Farmer apparently observed 
that some believe that lawyers may be prone to 
over-use expert witnesses, and in particular use 
them in substitution for hard factual evidence or 
submissions. In relation to hot-tubs, Dr Farmer was 
reported as saying that the method was a superior 
way of testing expert economic evidence, however it 
was only likely to work well if the number of experts 
did not exceed four or five, and where control (I infer 
judicial control) is kept over the process. The latter 
aspect can be particularly important, where there is 
a dominant personality in the witness line up.

I and others favour this process for use on an 
occasional basis. Its particular beauty appears to 

be that it provides additional focus beyond that 
which ought to emerge amongst professionals from 
caucusing, and can even result in final resolution of a 
technical issue in fairly short order in the courtroom.

Judicial settlement conferences

Judicial settlement conferences are occasionally 
used in the Environment Court, but probably not as 
much as in other jurisdictions such as the work of the 
Associate Judges in the High Court. That of course 
is because we have our extensively used mediation 
service which we consider successfully resolves a 
very high percentage of the business of the court. 

The parties will sometimes be stuck on a legal or 
technical issue after mediation and even expert 
caucusing, and it can be useful for an Environment 
Judge to conduct a settlement conference to remove 
the final roadblocks to resolution, or at least further 
narrow the issues. That can be particularly useful in 
an endeavour to save time and cost.

If a settlement conference is to be conducted by the 
judge likely to preside over a hearing, the agreement 
of the parties will be needed for any judge to get 
involved with the processes.

Much has been written about differing types of 
models of mediation or ADR. In summary, they 
are often described as the settlement model, 
the facilitative model, the therapeutic model, 
and the evaluative model. I will not take time to 
discuss them. I simply comment that the labels are 
reasonably self-explanatory, and the theories are 
quite widely known and understood. My personal 
view is that a judicial settlement conference of 
the kind we occasionally offer in the Environment 
Court, is more likely to be of the evaluative model. 
(Hence the need for informed consent by the parties 
if the same judge is to conduct the hearing.) Because 
there will already have been other ADR steps, there 
is likely to be an expectation from the parties that 
the judge will bring to bear his or her expertise and 
experience to direct the proceedings towards some 
sort of anticipated range of outcomes. There may 
be a tendency to provide something stopping just 
short of direct advice, involving the likes of broad 
hints, blunt questions, and recommendations for 
work and negotiation amongst parties and expert 
witnesses.

The process tends to stop short of appraisal, 
evaluation, or mini-trial, but the use of such 
techniques should not be completely discounted. 
In all probability in these instances however, the 
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judge leading the conference would be unlikely to 
preside at the substantive hearing should ADR not 
succeed.

Something akin to a settlement conference can 
sometimes even emerge during a hearing. It has not 
been unknown for my division to start working quite 
directly with parties, seeking realistic identification 
by them of possible outcomes, once we have got a 

certain way into a hearing. This is naturally aided by 
our having pre-read the evidence.

I personally hold the view that if parties can be 
persuaded to arrive at their own solution, they are 
somewhat more likely to take ownership of the 
outcome and perhaps feel better about it, while 
recognising that “better” will be a relative thing in 
most pieces of litigation.

RMLA Conference
27-29 September 2012

Queenstown

“Altitude with attitude”
Life is full of risk. It is how you confront risk that counts. People flock to Queenstown from around the globe to willingly place 
themselves at risk every day, and not just for its stunning scenery. The RMLA invites (even challenges) you to attend the 2012 
conference in Queenstown, where we will tackle risk head on, and at the same time ensure you get to enjoy all of the stunning 
scenery and exciting adventure tourism activities on offer.

The heights we must scale to achieve a secure future for coming generations in an increasingly risky world may seem daunting 
to lesser souls, rather like the face of the Remarkables soaring above Lake Wakatipu! The number of recent economic, seismic, 
climatic and volcanic crises and events affecting New Zealand and overseas countries are all ‘grist to the mill’ for the doomsayers, 
and those who argue we cannot maintain our current path.

We will certainly need both a positive attitude and a determined effort if we are to sustain prosperity and ensure success 
in the face of such apparent adversity. But will this be enough? What else should we do to prepare for an uncertain future? 
How do we best build resilience, scope for innovation, and flexibility into our decision making and planning frameworks 
to anticipate, survive and respond to these types of chaotic events? What lessons are there from the recent experiences in 
Canterbury, Queensland and beyond about that? Can we use these recent events as opportunities for positive changes to our 
environmental policies that will ultimately put us in a better place? Because succeed we must.

The RMLA’s 20th annual conference is set to be a challenging and exciting one not to be missed by anyone committed to 
the resource management profession. We will explore the broader theme of risk, but focusing on better solutions for a more 
resilient world. This will demand some deep thinking about our future and the role of environmental planning, policies and 
management across such issues as energy provision, coastal management, urban development, economic growth, tourism, 
forestry and agriculture, in the face of recent and foreseeable risk and calamity.

So tie on the bungy, strap on the chute, and we’ll see you there!

If you would like to assist with organisation of the conference or have any ideas  
concerning events, field trips, sponsorship or any other issues please contact  

Jayne Macdonald or Mike Steven (jmacdonald@mactodd.co.nz or mike.steven@xtra.co.nz)

This conference is particularly important as it marks 
the fact it is the Association’s 20th Anniversary…

So, mark these dates in your diary now, and check out
the RMLA website for future updates (www.rmla.org.nz)

Resource Management Law Association
of New Zealand Inc.
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The introduction of the Resource Management 
(Simplifying and Streamlining) Amendment Act 2009 
(Amendment Act), together with greater national 
direction regarding policy and environmental 
standards, have marked a change in approach to 
planning. Co-inciding with this change in approach 
comes the 3rd generation of plans under the Resource 
Management Act 1991 (RMA). 

Rather than requiring a complete change in approach, 
refinements are required to both processes and 
drafting style. This article addresses some of the 
refinements that will now be required. 

While the Amendment Act has provided for some 
simplifying and streamlining, the success of some 
of the amendments will depend on administrative 
changes put in place by each local authority.

Planning process – what remains the same (although 
slightly altered)

There are a number of constants in the planning 
process, no matter what generation of plan is 
being discussed. The strategic direction for 3rd 
generation plans will generally continue to be 
set by elected members, usually following some 
form of consultation with the community. Many 
communities will be facing issues that are unique 
to them, and their location. It is important that this 
ability to respond or anticipate local issues remains.

However, mandatory consultation with iwi authorities, 
and others, under clause 3 of Schedule 1, has become 
more streamlined: if consultation under another 
Act has occurred in the previous 36 months, further 
consultation for the purpose of the RMA can be 
dispensed with (clause 3C of Schedule 1 of the RMA).

In practice, this change may require some good 
record keeping: valid issues may have been raised 
during consultation on other Acts that a local 
authority may want to take into account in the 
RMA planning context. This will only be possible, 
particularly if there have been staffing changes in 
the intervening 36 months, if clear records are kept.

Public notification of proposed plans, proposed plan 
changes, or variations is still required, along with 
the ability for the public to lodge submissions to 
influence the ultimate direction of the plan. 

The ability to lodge submissions has however been 
constrained a little. While this ability remains, the 
threshold for being able to lodge further submissions 
has been raised. Clause 8 of Schedule 1 now limits the 
ability to lodge a further submission to local authorities 
or a person that represents or has an interest greater 
than the public generally. This change should streamline 
the administrative burden of processing submissions 
throughout the Schedule 1 process (although could of 
itself provide a basis for dispute).

Plan content and direction – greater national input / 
guidance

The second generation of RMA plans enabled 
the hierarchy of planning documents to become 
established (previously, it was more a matter of 
each local authority notifying a proposed plan 
independently of those documents higher up the 
planning hierarchy, and then having to play “catch 
up” to give effect to them or not be inconsistent with 
them, as the case may be). The third generation of 
plans will have an increased number of higher order 
documents that need to be given effect to, had regard 
to, or that they are not to be inconsistent with. In 
addition to regional policy statements and plans, 
these higher order documents include national policy 
statements and national environmental standards.

National policy statements

Traditionally, plan content has been set by councils, 
with priorities being determined at a local level. 
However, the increase in national guidance has the 
potential to alter priorities, and could result in local 
matters taking a back seat to matters that are of 
national importance.

There are an increasing number of national policy 
statements (NPSs), with more part way through the 
development process. The four NPSs currently in 
force are:

a) National Policy Statement on Electricity 
Transmission 2008;

b) New Zealand Coastal Policy Statement 2010;
c) The National Policy Statement for Freshwater 

Management 2011 (Freshwater NPS); and
d) National Policy Statement for Renewable 

Electricity Generation 2011 (Renewable 
Electricity NPS).

Streamlining and simplifying third generation plans?
 � Jo Mooar, Senior Associate, Simpson Grierson
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Other proposed NPSs, at varying stages of 
development, include:

a) Proposed National Policy Statement on Flood 
Risk Management;

b) Proposed National Policy Statement on 
Indigenous Biodiversity (submissions received 
during mid-2011); and

c) Proposed National Policy Statement on Urban 
Design (now linked to Stage II RMA reforms).

In practice, any reprioritisation of plan changes is 
likely to be most noticeable where there is a disjunct 
between national and local concerns. By way of 
example, the Freshwater NPS requires changes 
to regional policy statements (RPSs) and plans in 
relation to both the quality and quantity of freshwater. 
Freshwater quality limits must be set (or targets for 
improvements where necessary), and environmental 
flows and/or levels to address water quantity issues.

Regional councils that are already concerned about 
freshwater quality and quantity issues may already be 
addressing these issues in their RPSs and plan, and may 
be able to continue in accordance with their current 
policy and plan review timetable. Other local authorities 
may need to bring forward any policy and plan changes 
to address matters raised by the Freshwater NPS.

Overall, it is likely that the Freshwater NPS would provide 
some support or encouragement for regional councils to 
continue addressing these difficult issues, as a priority.

By contrast, the Renewable Electricity NPS may 
require plan investigations (and any resulting changes 
to planning documents) to be reprioritised in districts 
and regions that have resources that are applicable to 
wind or geothermal energy generation (as examples), 
in order to meet the timeframes for giving effect to the 
Renewable Electricity NPS. These timeframes should 
be met irrespective of whether there is any need for 
such provisions in the plan at present – there may 
in fact not be any renewable energy developments 
proposed or on the horizon, and a local authority may 
prefer to focus on more pressing issues. 

A further challenge for local authorities will be 
inserting mandatory policies or provisions from NPSs 
into their plans, and ensuring that they fit the current 
drafting style. There is no easy answer to this issue, 
with care needing to be taken on a case by case basis.

Private plan changes in relation to matters of 
national significance

The Amendment Act did not address the potential 

impacts of private plan changes on the strategic 
planning of a region or district (such as in relation 
to future growth areas). The challenges for local 
authorities in addressing potential conflicts between 
private plan changes and their strategic planning 
remain. 

Instead, the Amendment Act may present some 
additional challenges for local authorities, by 
allocating some first instance decision-making to 
Boards of Inquiry or the Environment Court. 

Part 6AA of the RMA provides for private plan 
changes in relation to matters of national 
significance to be heard by Boards of Inquiry (or the 
Environment Court). However, the degree to which 
a local authority relinquishes control of the private 
plan change process will largely depend on the role 
it plays at any hearing, rather than resulting from 
amendments to the RMA.

Part 6AA of the RMA is generally silent about a local 
authority’s role in a hearing on a private plan change 
that relates to a matter of national significance. 

Prior to any hearing, a Board of Inquiry must:

a) consult with the local authority about its views in 
relation to the clause 25 decision (section 149M(3)
(b)); and

b) if the Board of Inquiry accepts a request, the 
local authority must, in consultation with the 
applicant/requestor, prepare the proposed plan 
or change in accordance with section 149N.

Up until this stage, the local authority has as much 
control of, and input into, the private plan change 
process as it would if the matter had not been 
considered to be nationally significant. However, 
there is less certainty about the formal role that 
the local authority would play at any hearing before 
the Board. In particular, unlike appeals to the 
Environment Court against a council decision on a 
private plan change request:

a) there is no requirement for a local authority to be 
involved in any hearing in relation to the plan change 
request before a Board of Inquiry or Environment 
Court (although this may be expected);

b) if a local authority is involved in a hearing, there 
is no requirement for a local authority to present 
a full case, such as presenting planning evidence 
and taking an active role in commenting on any 
suggested changes to the private plan change.

Equally however there is nothing to prevent a local 
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authority taking a very “hands on” approach at any 
hearing, as it would if the first instance hearing was 
occurring at the local level. By being involved in a 
private plan change hearing, local authorities should 
be able to ensure that any private plan changes 
were a good “fit” with the current plan drafting. It 
would also have the opportunity to raise any issues 
in relation to competition between resources (or 
mismatch between the private plan change and local 
authority’s strategic direction).

Given the complex nature of both the private plan 
change process and call in processes in Part 6AA of 
the RMA, local authorities may want to seek early 
advice to ensure that their interests, and those of the 
community, are advanced. At a detailed level, this 
advice could include ways of engaging in any call in 
process in a manner that assisted in maintaining a 
user friendly plan drafting style that was consistent 
with the rest of a plan.

Plan structure / drafting style

Local authorities have the continued flexibility to 
determine their plan structure and drafting style. 

The possibility of a plan template was identified by the 
Ministry for the Environment (MfE) in its discussion 
document “Building competitive cities: Reform of the 
urban and infrastructure planning system”, as one 
of a number of possible measures to further reform 
the RMA. It is yet to be seen how the report back on 
the discussion document addresses this issue. It is 
expected that the costs to local authorities throughout 
the country in reformatting and/or redrafting their 
plan would result in opposition to a plan template, 
along with potential issues as to whether any changes 
as a result of formatting were substantive. It is 
therefore considered unlikely that there would be a 
mandatory requirement to follow a plan template. 

10 yearly review of provisions

There is now an explicit ability to review provisions, 
rather than the full planning document. Section 79 
of the RMA requires local authorities to commence a 
review of a provision in a regional policy statement, 
regional plan or district plan, if the provision has not 
been the subject of a proposed policy statement or 
plan, a review, or a change during the previous 10 
years. 

Having considered the provision, the local authority 
must go through the Schedule 1 process, whether it 
proposes altering the provision or having it remain 
the same. The public therefore have the opportunity 

to raise changes to the provisions, as it would have 
during a full review.

This change to review of provisions legitimises the 
rolling reviews that many local authorities have 
carried out, and is likely to be beneficial. A full scale 
review is not however precluded. Local authorities 
who prefer to carry out a full review can continue 
to do so (and in some respects this approach may be 
more straight forward). 

Review of provisions may hamper the ability to alter 
the approach or drafting style

There may still be situations where a local authority 
may prefer a full review of a planning document. 
Situations which come to mind include where a local 
authority wishes to change the approach taken in the 
planning document – such as moving from a rules 
matrix approach to a more traditional list of rules. 
It may be difficult to alter from one approach to the 
other on a piecemeal basis and maintain a planning 
document that is user friendly. 

When rules take legal effect

A further change relates to when rules take legal 
effect. All rules no longer take legal effect on 
notification (unless a local authority had passed a 
resolution that a rule should take legal effect when 
the plan became operative (under the now repealed 
section 20 of the RMA)). Section 86B now provides 
that rules take legal effect when the local authority 
has made a decision on submissions and that decision 
has been publicly notified, unless:

a) the Environment Court makes an order under 
section 86D for a rule to take legal effect on a 
different date (ie generally early legal effect);

b) the local authority passes a resolution that a 
rule has legal effect only once the proposed plan 
becomes operative (ie delayed legal effect, as was 
provided for in the now repealed section 20 of the 
RMA); or 

c) the rule has immediate legal effect on notification 
if the rule relates to or protects certain matters. 

A rule can take immediate legal effect if it:

a) protects or relates to water, air, or soil (for soil 
conservation); or

b) protects areas of significant indigenous 
vegetation; or

c) protects areas of significant habitats or 
indigenous fauna; or

d) protects historic heritage; or
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e) provides for or relates to an aquaculture 
management area.

Local authorities are also now explicitly required to 
identify rules that have early or delayed legal effect 
in their plan (section 86E of the RMA). 

Some local authorities currently identify rules that are 
subject to delayed legal effect or subject to appeals to 
the Environment Court. These local authorities will 
no doubt have systems in place that can be expanded 
to meet the requirements of section 86E. Other local 
authorities will need to put new processes in ensure 
this information is publicly available.

Increased administrative requirement to keep track 
of dates affecting plan provisions

Section 86E is not the only RMA provision that will 
require local authorities to have processes in plan to 
monitor the progress of individual plan provisions. 
In particular, the ability to review provisions on a 10 
yearly basis will result in an increased need to have a 
process in place for: 

a) monitoring plan provisions; 
b) identifying their progress through the Schedule 1 

process; 
c) identifying when they have been operative for 10 

years and require a further review under section 
79 of the RMA. 

Availability of plans online

Although unrelated to the Amendment Act, there is an 
increasing expectation among plan users that plans 
will be readily available online, and be up to date. 

This expectation raises challenges for local authorities 
in ensuring that a plan, which may be easy to use in 
hard copy, remains the same when available online. 
The main issue that needs to be addressed is how 
user friendly an online version of a plan is. 

Are planning maps at a scale that is useful (and can 
be printed out accurately)? Are key provisions easily 
identifiable? For example, a search by the author 
for the designations schedules of a random group 
of district plans throughout the country returned 
mixed results. Some were easy to find, and included 
a full set of relevant conditions. However, others 
were difficult to locate without trawling through the 
appendices or schedules to the plan on a page by page 
basis. Others did not contain a full set of designation 
conditions, and instead contained a statement to 

contact the relevant local authority.

Other online versions of plans did not allow easy 
browsing of provisions. With such heavy reliance on 
online documents, this approach could result in key 
plan provisions being overlooked, and potentially 
applications being lodged that are incomplete and/or 
developments proceeding on the mistaken basis that 
no consent was required.

Resolving plan usability issues would be beyond 
the scope of most planners expertise and is likely to 
require specialist input from computer programmers 
and/or web developers. One method that could be 
implemented to increase ease of use of a plan may be 
to insert hyperlinks to cross-referenced provisions 
(as occurs with online legislation and commentary). 

The costs associated with an online plan could 
however place additional pressure on smaller local 
authorities that may have a limited budget for 
planning matters. 

Other potential changes

While 2 years have passed since the introduction of 
the Amendment Act, a range of complex issues have 
been identified by MfE in its discussion document 
“Building competitive cities: Reform of the urban 
and infrastructure planning system” for further 
consideration. The upcoming election has however 
put the discussion document on the backburner. 

Although the select committee report back is some time 
off, interesting issues raised by the discussion document, 
that could potentially impact on the direction of plans 
(and development at a local level) include: 

a) strategic plans, and what they are to include, 
should all key infrastructure be identified 20 or 
more years in advance and if so, what level of 
environmental assessment should be carried out 
in doing so; 

b) whether the strategic plans are higher order 
RMA documents that other plans in the region or 
district must give effect to (as an example); and

c) whether it is necessary to have a strategic plan 
for all regions, or only those facing infrastructure 
pressures. 

While answers to these issues could be some time 
away, what is clear is that further changes to the RMA 
are highly likely, including those that will influence 
the content of and processes associated with third 
generation plans and policy statements.
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Que sera, sera: the court is not swayed by “what ifs”

Introduction

The Environment Court has considered the effect 
of the Canterbury Earthquake Recovery Act 2011 
(CER Act) on current planning proceedings in the 
recent decision of Prestons Road Limited v Canterbury 
Regional Council [2011] NZEnvC 131. 

This case concerned a procedural issue before the 
Court in relation to the Proposed Change 1 (PC1) to 
the Canterbury Regional Policy Statement which 
addresses land use and urban growth management 
in Greater Christchurch for the next 35 years. It 
introduces the concept of Urban Limits to Greater 
Christchurch, and attempts to ration the rate of 
growth in certain locations over different time 
periods. The appropriateness of these principles, 
or methods, was to be considered as “Stage 1” 
of the hearing of appeals on PC1. Evidence had 
been exchanged, and the matter was set down for 
hearing.

The Canterbury Regional Council, Christchurch 
City Council, the Selwyn and Waimakariri District 
Councils and New Zealand Transport Agency 
(together, the UDS Partners) sought a pre-hearing 
conference to determine whether the hearing should 
proceed. The UDS Partners were concerned with the 
implications of the CER Act for PC1.

As part of facilitating a focused and timely 
recovery in Christchurch, the CER Act requires the 
development of an earthquake Recovery Strategy 
and one or more Recovery Plans. The Recovery 
Strategy is intended to be the “over-arching long-
term” document which guides the rebuilding 
and development of Christchurch. The Recovery 
Strategy is to be read together with and forms part 
of all RMA documents, and will prevail in the event 
of inconsistency. Given the clear overlap between 
PC1 and the Recovery Strategy, the UDS Partners 
submitted the final version of PC1 would eventually 
be suspended, amended or revoked by the Minister 
once the Strategy came into effect. The UDS Partners 
requested that the proceedings be adjourned 
indefinitely to be brought on with two months’ 
notice. The core of their argument was: “why go 
through all the trouble and expense of a hearing and 
decision when that may be for nothing?”

The applications to adjourn were opposed on 
the basis that the parties had already expended 
considerable time and resources in preparing for the 
proceedings over the period of four years and they 
should not be adjourned when there is no reasonable 
way of knowing whether the Recovery Strategy or 
the Minister would override the final version of PC1. 

Judge Jackson considered the “usual” factors for 
granting an adjournment, and held that he would 
exercise his discretion against adjournment if these 
were the “only” factors to take into account. He then 
posed the “real question”: “whether the existence 
of the CER Act and the uncertainty it has created – 
understandably in the unusual circumstances facing 
Christchurch – outweighs the conclusion I came to in 
respect of the usual factors.”

The Court noted that there may be some overlap in 
the matters addressed by Recovery Strategy and PC1. 
The effect of the Recovery Strategy and Plans was 
that they would prevail over any inconsistent RMA 
document. As the CER Act defined “RMA documents” 
to include any proposed change to a regional policy 
statement, there was the real possibility that 
the final PC1 would in fact be overridden if found 
inconsistent. The Court also noted the wide powers 
provided to the Minister under the Act to suspend, 
suspend, revoke or amend any RMA document that 
was inconsistent with the Recovery Strategy. At the 
time the application was heard, the Minister had 
refrained from making any direction. 

The Court stated that in normal circumstances the 
adjournment applications would be declined on the 
basis that the Court had a statutory duty to hear and 
decide proceedings as soon as practicable. Given 
that the applications had been lodged less than 3 
weeks before the hearings were due to commence, 
the parties had gone to considerable effort and were 
ready and able to proceed. In normal circumstances, 
the Court considered that these factors would have 
been enough to justify declining the applications.

However, the main issue for the Court was whether 
the CER Act and the impending Recovery Strategy 
and Plans justified a departure from this conclusion. 
The Court concluded that a departure was not 
justified. The Court held: “The court should not 
adjourn the hearings because various powerful 
over-riding provisions are contained in the CER Act 

Recent cases
 � James Gardner-Hopkins, Partner and Bronwyn Carruthers, Partner, Russell McVeagh
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and might be exercised to make the whole exercise 
nugatory. Rather, the court should hear and decide 
the proceedings without regard to whether those 
powers are exercised. After that ‘que sera, sera’.”

The Court also considered that another significant 
factor weighing against adjournment was the need 
for a timely and expedited recovery in Christchurch. 
In the Court’s opinion, granting an adjournment 
would only provide for further uncertainty for 
landowners and residents and delay the ability 
for developers to meet the growing demand for 
residential housing in Christchurch.

For these reasons, the Court declined to adjourn the 
hearing. 

Comment 

Given the importance of a timely recovery in 
Christchurch, this case illustrates the Court’s 
unwillingness to adjourn existing proceedings to 
await the unveiling of the Recovery Strategy and 
Plans. The Court’s approach is that planning issues 
should continue to be resolved in the usual manner 
until the relevant documents or powers dictate 
otherwise. The Court did not address how any draft 
versions of the Recovery Strategy should be taken 
into account when making a determination on a 
plan change or resource consent application. Given 
the intended content of the Recovery Strategy, and 
the need for coordination of where development in 
Christchurch will occur, it will be interesting to see 
how much influence the draft Recovery Strategy will 
have in planning decisions once it is released. 

Further, the Minister’s silence in relation to the 
PC1 proceedings may highlight the Government’s 
unwillingness to exercise the revocation powers 
under the CER Act until a Recovery Strategy or Plan 
is firmly in place, or at least until drafts have been 
released. These are due in January 2012. 

Since this decision, the Court issued a second 
procedural decision in relation to the PC1 
proceedings, relating to the ability of s 274 parties 
take over a withdrawn appeal. This is discussed 
below. 

Extending the scope of s 274 parties’ involvement?

Introduction

Soon after Judge Jackson issued the Prestons decision 
declining the adjournment applications (discussed 
above), he was faced with another procedural issue in 

relation to the Change 1 (PC1) appeals in Prestons Road 
Limited, MHR Group Limited and Others v Canterbury 
Regional Council [2011] NZEnvC 167. This time, the 
Court was asked to consider the options available to a 
s 274 party when faced with a private settlement that 
was prejudicial to its interests.

Mills Road Group and Hills Investment Limited 
(MHR) had originally lodged submissions on PC1 in 
2007 relating to land within northern Christchurch. 
The submissions sought to include the MHR land 
within the urban limits and to allocate residential 
development to the land. In 2009, the Commissioners 
hearing submissions brought the land within the 
urban limits and allocated residential development 
rights to MHR, with a substantial allocation of those 
rights deferred until 2021. MHR appealed this decision 
to defer subdivision to 2021. The Christchurch City 
Council appealed the inclusion of the MHR land 
within the urban limits.

The land owned by Prestons Road Limited 
(Prestons) was not brought within the urban limits, 
and was not allocated any development rights by the 
Commissioners decision. It also appealed, seeking 
the deletion of PC1, the concept of urban limits and 
the allocation of development rights on the MHR 
land. MHR lodged a s 274 notice opposing the relief 
sought by Prestons on the basis that MHR supported 
PC1. 

Given the complexities of the PC1 proceedings, the 
Court divided proceedings into three stages. Stage 1 
was primarily to determine whether or not the 
urban limits, and the rationing and sequencing of 
residential development in Change 1 is appropriate. 
Stage 3 was the site-specific requests relating to the 
location of the urban limits, and the allocation or 
rationing of development in specified time periods.

Stage 1 proceedings were set down for 7 June 2011. 
In the days leading up to the proceedings, the 
Court was notified by consent memoranda that 
agreement had been reached between the UDS 
partners and the three appellants who had elected 
to challenge Stage 1 issues - Prestons, Fulton Hogan 
Limited and Lincoln Land Development Limited. The 
agreement (UDS Agreement) provided that each 
of the appellants would withdraw their appeals in 
respect of PC1 issues, in return for the support of the 
UDS partners to the site specific (or Stage 3) relief 
sought by those appellants. 

While the Court specifically noted that it was 
not critical of the UDS partners’ actions, the UDS 
Agreement did raise questions as to whether 
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the agreement was fair to other appellants to 
the proceedings. Concerned that its position was 
being prejudiced by the UDS Agreement, MHR 
lodged an application to participate in the Stage 
1 proceedings via its s 274 notice on the Prestons 
appeal. MHR sought to amend its s 274 notice to allow 
MHR to participate in the Stage 1 hearing and argue 
in opposition of the urban limits in Change 1. The 
main issue for the Environment Court to consider 
was whether a s 274 party can expand the scope of its 
involvement to enable it to step into the shoes of an 
appellant who withdraws their appeal. 

The Court noted that an appellant can withdraw 
its appeal without leave of the Court. However, any 
withdrawal is subject to two things: first, the rights 
of a s 274 party and second, whether the withdrawal 
is an abuse of process. The Court also recorded that 
where an appellant seeks to withdraw their appeal, a 
s 274 party can oppose the withdrawal so that their 
interest in the matter survives.

The Court stated that where a s 274 party supports 
a notice of appeal the Court would be willing to 
let the party step into the shoes of the appellant. 
The difficulty in this instance was that MHR had 
originally opposed the Stage 1 issues raised by 
Prestons but now sought to take over the Prestons 
appeal and oppose Stage 1. However, after reviewing 
MHR’s appeal, the Court determined that its 
support of PC1 was subject to MHR obtaining the 
development quota. In the event that this quota was 
not obtained, MHR would oppose PC1. Therefore the 
Court was satisfied that MHR could participate in the 
proceedings and refused the notice of withdrawal so 
that the Prestons appeal, while they were no longer 
an active party, remains alive pro forma. 

The Court then considered whether the Court should 
allow MHR to radically expand the scope of its s 
274 notice to enable it to oppose Stage 1. Although 
there is no express provision in the RMA to amend 
a document like a s 274 notice, District Court Rules 
allow the Court to amend pleadings if:

• it is in the interests of justice;
• it is not significantly prejudicial to the opposing 

party; and 
• is will not cause significant delay.

The Court followed the reasoning of Judge McElrea in 
MYG Holdings Limited v North Shore City Council that 
a s 274 notice is equivalent to a pleading, and able to 
be amended, as it defines the issues and informs the 
parties of the arguments that need to be met at the 
proceedings. 

In this case, the Court was satisfied that it was in 
the interests of justice to allow MHR to amend its 
s 274 notice. The Court considered that the actions 
of the Canterbury Regional Council and the UDS 
partners had been so radical and unanticipated, 
that MHR should also be able to radically amend 
its position. The Canterbury Regional Council had 
changed its position on the allocation of the MHR 
land twice, firstly in its decision on submissions 
and then by reversing its position in response to the 
appeal by the Christchurch City Council. Further, 
as the UDS Agreement apportioned the majority of 
the available development allocation to three large 
landholders, it reduced the likelihood that MHR 
would obtain their desired allocation within the 
urban limits at Stage 3, let alone have that allocation 
brought into the first sequencing of development. 

The UDS Partners argued that following the 
earthquakes there had been significant changes 
to the existing environment and general context 
which justified the departure from their previous 
positions. While the Court acknowledged that it did 
not criticise the UDS Agreement, it noted that MHR 
should also be entitled to rely on the same radical 
change in circumstances which now meant that 
they were significantly prejudiced by the proposed 
urban limit in PC1 and should be able to amend their 
application to oppose PC1. 

As the evidence had already been served on the 
parties by Prestons, the Court determined that it 
would not be prejudicial to allow MHR to step into 
Prestons’ shoes, nor would it delay the resolution 
of the Change 1 proceedings. Further, by allowing 
MHR to amend its s 274 notice, other appellants who 
were similarly disadvantaged by the UDS agreement 
would have the ability to be represented at the 
hearing. 

In conclusion, the Court considered that the 
circumstances warranted allowing MHR to amend 
its s 274 notice to allow MHR to challenge the Stage 1 
issues and to seek the deletion of the MUL, the strict 
rationing approach and the cancellation of PC1. The 
Court also directed that MHR were able to call any of 
Prestons’ experts at the Stage 1 hearing. 

Comment

This case illustrates the flexibility that the Court is 
willing to provide parties where there has been a 
significant change in the circumstances surrounding a 
planning proceeding. In this respect, the Court appears 
willing to see planning proceedings as a dynamic 
process that needs to be assessed against its context in 
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order to ensure fair and equitable planning outcomes 
are achieved. In this case, to treat the proceedings 
as static, and parties chained to their original 
proceedings would not have resulted in a fair outcome. 
While recovery in Christchurch should be timely, it 
should not be based on a first-in first-served approach, 
especially when the proceedings concern the overall 
land use and urban growth management in Greater 
Christchurch for the next 35 years. Where a party is 
prejudiced by a significant change in circumstances, 
the Court is willing to allow them to amend their s 274 
notice, even if this results in a significant change from 
their previously stated position. 

Addendum

At the Stage 1 hearing, the authors understand that 
the Court was informed that MHR had reached 
agreement with the Council and so did not wish to 
call any of Preston’s experts. However, the Court 
did decide to proceed with the hearing and call the 
experts itself. 

At the time of writing, the Court has not issued its 
decision, but with the opposition to the concept 
and policy behind the MUL essentially evaporating, 
it is unlikely that the Court will have to explain the 
justification or appropriateness of having an MUL 
in Christchurch in its decision. (In the Auckland 
context, the Environment Court had previously 
endorsed the use of urban limits.) It will be left to 
later stages of the PC1 appeals to address where the 
MUL should lie, and the locations, nature and timing 
of intensification within it. 

Strawberry Fields forever...Yeah right.

Introduction 

The Environment Court has recently considered 
the relevance of an applicant’s past behaviour in 
Playground Events Limited v Waikato District Council 
[2011] NZEnvC 149. This was an appeal against the 
Waikato District Council’s (WDC) decision to decline 
an application for land use consent by Playground 
Events Limited (Playground Events) to provide for 
concerts and temporary events on a small rurally 
zoned farm owned by the Neal family at Te Uku near 
Raglan. Agreement had been reached between WDC 
and Playground Events, but the other s 274 parties to 
the appeal remained opposed to the application and 
the matter went to hearing.

The proposal was to provide for up to seven 
temporary events including three music concerts 
each year. A concert was defined in the proposed 

conditions as “a public performance in which a 
number of singers or instrumentalists, or both, 
participate that has duration of less than 10 hours”. 
Larger concerts were only to be held between 
November and April while smaller concerts could be 
held anytime during the year. There was to be at least 
three weeks between small concerts and two months 
between large concerts. Duration was to be less than 
10 hours however this did not include pre and post 
set-up and dismantling time related to any event. 
Temporary events could also be held throughout 
the year with at least three weeks between each 
temporary event. Temporary events envisaged were 
horse events, vintage car club gatherings, as well as 
craft events, exhibitions and markets. 

Activities that currently occurred on the site, under an 
existing tourist and recreation consent, included off-
road go-karting, paintball, quad bike tours, clay bird 
shooting and a horizontal bungy. While the s 274 parties 
had some concerns with these current activities, 
much of the opposition stemmed from the “very 
negative effects” some had experienced during several 
concerts run from the site in the mid-1990’s known as 
Strawberry Fields. The memories of Strawberry Fields 
formed the basis for the majority of the opposition 
from the s 274 parties. These were large weekend 
long concerts attended by up to 10,000 people. Some 
of the s 274 parties remembered the negative impact 
Strawberry Fields had had on their family and their 
farming operations. These effects included trespassing, 
interference with stock, prevalent drug and alcohol 
use and litter (including “all manner of offensive items 
such as used condoms, tampons, syringes and human 
waste”). The Court considered these were genuine, 
justified and well-raised concerns raised by reasonable 
and not overly sensitive people.

Mr Neal, the landowner and part owner of Playground 
Events, acknowledged there were a number of 
problems associated with Strawberry Fields, but 
maintained that overall the events were a success. 
He accepted responsibility for Strawberry Fields and 
acknowledged that those types of adverse effects 
on neighbouring properties were unacceptable 
and cannot happen again. The case for Playground 
Events was that the proposal before the Court was 
remarkably different from Strawberry Fields and 
any adverse effects were temporary and could be 
successfully mitigated by the consent conditions 
and event management strategies. The management 
strategy employed would mean that the problems 
associated with Strawberry Fields would not arise.

However, the proposal did not specify the “genre” 
of event or concert that would occur on the site as 
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Playground Events wanted to retain flexibility. This 
concerned the s 274 parties as they considered that 
some events would create more problems and have 
more undesirable elements than others. 

Despite the fact that the current applicant was not 
Mr Neal personally, nor was it the consent holder 
of the previous Strawberry Fields consent, the 
Court recorded that “as far as the local community 
is concerned, they hold Mr Neal responsible for the 
activities on his property.” Some s 274 parties felt 
that Mr Neal had misled them into agreeing to the 
tourism and recreation consent, others felt that 
Mr Neal responded defensively to complaints and 
questioned his willingness to work with neighbours. 

The Environment Court held:

“We accept that the past behaviour of an applicant is 
a matter of enforcement and does not of itself provide 
a legitimate ground to refuse consent. It was however 
accepted that past conduct could be looked at when 
considering the appropriateness of consent condition, 
where there is evidence that earlier conditions have 
proved to be unsatisfactory.” 

It also held that:

“Mr Neal’s response to criticism and how he deals with 
it is however relevant to how he might respond should 
consent be granted and there be complaints from 
neighbours about the operation of it.”

In relation to security and anti-social behaviour, the 
Court considered it was a question of both degree and 
perspective, noting that some “may have a view or 
tolerance of the level of anti-social behaviour that is 
acceptable that differs from the view of a member of 
the public living in the vicinity”. The Court provided 
an example from one witness’ rebuttal when “he 
frankly referred to some people ‘smoking a bit of 
dope’ at such events regardless of security and police 
presence. His view implied an acceptance that there 
would be a level of drug use which would simply be 
managed by the security staff and Police on the site.” 
The Court was not persuaded that mitigation would 
be a preferable resource management outcome “as 
opposed to avoidance of alcohol at any of the proposed 
events.” It was left with “considerable uncertainty” 
about the likely effectiveness of the extensive suite 
of proposed management procedures. 

Noise effects on both stock and neighbours were 
extensively assessed, before the Court came to the 
view that there was the potential for a significant 
adverse effect on neighbouring property owners and 

that proposed mitigation did not meet these adverse 
effects. In reaching this view the Court commented:

“We are sceptical that the level of 50dBA(A)L10 can be 
maintained at concert events. Even with monitoring, 
there is little, practically, that anyone can do if the 
levels are exceeded, apart from to act after the event. 
Whilst we cannot assume non-compliance, we need to 
make a predictive assessment about the possible effects 
of an activity, and in so doing, consider the risks to the 
various parties should all that is planned not occur.”

The Court then turned to consider the key issue in 
the case, being the rural character and amenity 
effects. Two of the planning witnesses were of the 
view that the adverse effects could be mitigated 
while the others disagreed. The Court concluded that 
the “adverse effects of the proposal on the amenity 
of the neighbourhood due to the character, scale, 
number and possible frequency of events is such that 
the conditions proposed will not satisfactorily avoid, 
remedy or mitigate them.”

The Court then acknowledged the possible 
cumulative effect from the existing activities already 
allowed on the site and the current proposal with no 
guarantee that they would not operate concurrently. 

The Court held that there would be significant adverse 
effects on the amenity values of the surrounding 
rural area and, concentrating its assessment on 
the provisions relating to rural character and 
amenity in the Proposed Plan, the Court held that 
rural character could not be preserved even with 
the extensive suite of conditions proposed with 
the application. In its overall evaluation the Court 
concluded that there would be direct adverse impacts 
on the immediate neighbouring properties that had 
the potential to unreasonably interfere with amenity 
and reasonable use and enjoyment of the properties. 
As such, the Court concluded that the numerous 
conditions proposed with the application would not 
adequately remedy or mitigate these activities as the 
nature of the activities and their effects would be 
“incompatible with the amenity and character of the 
locality to the extent that this proposal is contrary to 
the objectives and policies.”

Comment

While the Court seemed to accept that an applicant’s 
past conduct is not a legitimate ground to refuse 
consent the Court is willing to take it into account 
when assessing whether proposed conditions could 
be managed and successfully mitigated adverse 
effects. 
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This decision is interesting for the way it deals with the 
history of the subject site. Strawberry Fields was held 
in the mid-1990’s. The applicant was not the consent 
holder of the Strawberry Fields consent, although Mr 
Neal was involved with both Strawberry Fields and 
the current applicant. Significant work had gone into 
the suite of conditions and management plans and 
strategies, with a clear desire on the applicant’s part 
to ensure that a situation like Strawberry Fields did 
not arise again. Despite these factors, the Court took 
into account past conduct when considering:
• the appropriateness of consent conditions, given 

there was evidence that earlier conditions proved 
to be unsatisfactory.

• how Mr Neal might respond should consent be 
granted and there be complaints from neighbours 

about the operation of it.

The Court also took into account the risk that an 
event wouldn’t go to plan and the proposed noise 
levels would be exceeded, when making a predictive 
assessment about the possible effects of an activity.

At the end of the day, the application was declined 
on the basis of rural character and amenity effects. 
While the Strawberry Fields experience was not 
determinative, it appears to have influenced a 
number of the assessments undertaken by the Court 
in reaching its conclusion on this key issue. 

forward to an article by Jen Crawford on freshwater 
management in April 2012 RMJ.

Turning to practice and procedure before the 
Environment Court, Francelle Lupis analyses a 
tranche of recent decisions from the Court regarding 
waiver applications under s 281 of the Resource 
Management Act 1991 to join appeals out of time, 
and concludes that decisions such as Omaha Park 
should reduce uncertainty by providing a principled 
approach that indicates the circumstances when the 
Court may be inclined to exercise its discretion to 
grant waiver.

The focus on practice and procedure before the 
Court continues with reprint of the conference paper 
on alternative dispute resolution by Acting Principal 
Environment Judge Newhook, who clearly illustrates 
the capacity of the Court for continued innovation 
and evolution of practice based on best international 
practice. In particular, Judge Newhook refers readers 
to a recent article by Judge Michael Rackemann of 
the Queensland Planning and Environment Court 
published by NELA in the National Environmental 
Law Review, and I am pleased to report that the RMLA 
has secured the rights to reprint Judge Rackemann’s 
article in the next volume of Resource Management 
Theory & Practice. The focus on mediation will be 
continued in April 2012 RMJ with the reprint of the 
paper by Environment Commissioner Ross Dunlop.

The impact of the streamlining and simplifying 

provisions of the 2009 RMA amendments on third 
generation plans is carefully analysed by Jo Mooar, 
and she concludes by raising a discrete series of 
critical questions regarding spatial planning and 
infrastructure that the RMA Phase 2 reform agenda 
will need to grapple with.

Finally, two items of RMLA news. First, we farewell 
Dr Mike Patrick who has decided to step down from 
the Editorial Committee after a long period of service 
that started in July 2001. On behalf of the Committee, 
I record our thanks for his erudition and humour, 
and for giving so freely of his time over the years 
to the work of the committee. Second, and more 
substantial item is the news that this will be the last 
hard copy issue of RMJ published by the RMLA. The 
National Committee carried out a thorough review 
of RMLA expenditure at its August 2011 meeting, 
and in view of the increasing cost of providing three 
issues of RMJ free of charge to all RMLA members 
(due largely to increases in the cost of print paper) 
took the decision to switch to electronic copy 
circulation from April 2012. The next RMJ issue will 
therefore arrive in members inboxes by email from 
our publishers Thomson Reuters with a direct link 
to a dedicated website where current and back copy 
issues of RMJ will be available in print ready PDF 
either for online viewing or download and printing. 
The National Committee considered this decision to 
be fiscally prudent in order to keep RMLA budget 
projections on-track during the likely difficult 
economic climate in 2012.

... Editorial continued from page 10
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Suitable for use in conjunction with any leading 
textbook.
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Non-member price: $120 Member price: $108

Resource Management: Recent Cases
Collected edition of case notes from RMLA journals.
This book will be of interest to planners, recently 
qualified lawyers, and university students pursuing 
undergraduate and postgraduate courses.
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Non-member price: $80 Member price: $72
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