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INTRODUCTION 

On 3 August 2017, the Environmental Protection Agency 
(EPA) approved an application by Trans-Tasman Resources 
Ltd (TTRL) to mine iron ore from the seabed in the South 
Taranaki Bight subject to conditions. However, the decision 
split the four-person Decision-Making Committee (DMC) 
charged by the EPA to make the decision. In accordance 
with established procedure, the decision to grant consent 
was determined by the vote of the Chair. The views of the 
dissenting DMC members were included at the end of 
the deciding judgment and termed the “alternative view”. 
While in the deciding view both potential and actual effects 
were examined, the conclusion reached was that conditions 
and monitoring could be imposed so as to mitigate or 
avoid effects (Environmental Protection Authority Decision 
on Marine Consents and Marine Discharge Consents 
Application (EEZ 11, August 2017) at [1028]). Meanwhile, the 
dissenting members found that the adverse environmental 
effects and impacts on tangata whenua existing interests 
“are unacceptable, and are not avoided, remedied or 
mitigated by the conditions imposed” (alternative view at 
[2]). The TTRL application was opposed by all affected iwi 
in South Taranaki, which is the specific focus of this article.  

CONTEXT 

TTRL first applied to mine iron ore in the South Taranaki 
Bight in 2014. This application was refused by the EPA 

and on 23 August 2016, TTRL reapplied. In considering 
this new application, the DMC were directed by several 
provisions of the Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012 (EEZ Act) to consider 
Māori interests. The EEZ Act includes a Treaty of Waitangi 
provision (s 12) that refers to a number of other sections in the 
Act which require the Crown to fulfil certain responsibilities. 
Of importance is s 18, which requires decision-makers to be 
advised by the Māori Advisory Committee and ss 33 and 
59, which require decision-makers to take into account the 
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effects of activities on existing interests. The definition of 
an “existing interest” includes an interest that a person has 
in the settlement of a historical Treaty claim, the settlement 
of a contemporary Treaty claim including fisheries or 
a protected customary right or customary marine title 
recognised under the Marine and Coastal Area (Takutai 
Moana) Act 2011 (MACA) (EEZ Act, s 4(1)). Guidance as 
to the manner in which these existing interests should be 
taken into account is provided for under ss 59 and 60 of 
the EEZ Act. 

ISSUES RAISED BY IWI 

Iwi submitters asserted that the application had an 
unacceptable level of risk and in particular were concerned 
about the potential adverse impacts on kaimoana (at [643] 
and [670]–[674]), Māori customary and commercial fishing 
interests (at [664]–[678]) and marine life such as dolphins 
and whales (at [452] and [644]). The deciding view found 
that any potential or actual effects on kaimoana, fishing 
interests and marine life would not be significant (at [34], 
[29] and [554]–[562] respectively), but that conditions 
should be imposed to address iwi concerns, including 
iwi participation in monitoring through a “Kaitiakitanga 
Review  Group” (at [36] and [941]). 

Meanwhile, the alternative view found that while the 
lack of information provided by TTRL made an accurate 
prediction of impact on fish and marine life impossible, the 
limited evidence suggested that there would be significant 
impact (alternative view at [97]–[112] and [124]–[128]). The 
dissenting members also disputed the finding that effects 
on kaimoana would be minimal, stating that this ignored 
evidence from tangata whenua about their relationship 
with sites in the offshore coastal environment (alternative 
view at [52]). Overall, the alternative view stated that they 
were concerned about uncertainty and the “significant 
risks” of the project, which would not be addressed by the 
imposed conditions (alternative view at [30]–[31] and [9]). 

CONSULTATION

Under s 39 of the EEZ Act, an applicant must identify 
persons whose existing interests are likely to be adversely 
affected by the activity, describe any consultation 
undertaken with them, identify the effects of the activity 
on the environment and existing interests and specify how 
adverse effects of the activity could be avoided, remedied 

or mitigated. An issue was whether consultation with Ngāti 
Ruanui had been sufficient (at [638] and [831]–[832]). The 
deciding decision found:

“Iwi are a case in point where perhaps even the 
initial summary approach was not appropriately 
tailored to their needs or expectations. This 
seems at odds with the key values that TTRL had 
set itself for the engagement process … and 
contributed to the later breakdown in productive 
communication.” (at [841]) 

Having made these points, the deciding decision argued:

“… any perceived or actual shortfall in 
consultation has not affected our overall decision 
on the application. Through the submissions and 
hearing process, we consider that we are aware 
[of] the views of potentially affected parties. Our 
decision does not need to rely on TTRL’s reported 
outcomes of consultation.” (at [842])

The alternative view was far more critical, stating: 

“… failure to engage with Māori appears to have 
stemmed from TTRL’s desire at the outset of the 
process to limit access to information deemed 
‘commercially sensitive’ and their focus on a pre-
determined outcome. Both these actions are 
contrary to recognised best practice for open 
consultation to occur.” (alternative view at [63])

The alternative view further found, “[t]he application does 
not adequately recognise the role of tangata whenua as 
kaitiaki and undermines their relationship with their rohe” 
(alternative view at [8]). However, it was also made clear 
that any issue with TTRL’s consultation was not “a fatal 
flaw in the application” (alternative view at [34]). Rather, 
the dissenting members stated that they had focused 
their consideration on what tangata whenua had said in 
evidence and during the hearings (alternative view at [34]).  

What is interesting is that both views suggest that as the 
DMC had become aware of the views of iwi through the 
submissions and hearing process, TTRL’s poor consultation 
process was immaterial. This is a limited view of the 
purpose of consultation. Other aspects of consultation that 
are often seen as crucial, such as ensuring iwi are amply 
informed of the application and had an opportunity to 
input information based on that consultation, were missing 
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from the DMC’s considerations. Rather, it seemed to be 
accepted that any shortcomings in consultation could be 
addressed by the DMC’s own processes. 

TREATY PRINCIPLES 

The EEZ Act references the Treaty of Waitangi in a 
different manner compared to, for example, the Resource 
Management Act 1991 (RMA). The RMA under s 8 requires 
decision-makers to take into account the principles of 
the Treaty of Waitangi. In comparison, s 12 of the EEZ 
Act provides that “[i]n order to recognise and respect the 
Crown’s responsibility to give effect to the principles of 
the Treaty of Waitangi”, decision-makers must meet the 
requirements set out in a number of other provisions of 
the Act.

TTRL argued that s 12 does not impose on the DMC any 
express requirement to take into account the principles 
of the Treaty in decision-making (at [634]). Jacinta Ruru 
disagreed, arguing that the EPA “He Whetū Mārama” 
framework which is underpinned by the four Treaty 
principles of partnership, active protection, participation 
and potential, must guide the EPA in undertaking its 
statutory obligations to Māori (at [635]). It was argued that 
s 59(2)(m) of the EEZ Act (“any other matter”) allowed the 
DMC to take into account He Whetū Mārama and the 
Treaty (at [636]).

The deciding decision found it “is instructive that s 12 sets 
out specific means by which the Crown’s responsibility to 
give effect to the principles of the Treaty is achieved” (at 
[628]). In the deciding view this meant it was “untenable … 
to read in an obligation or power on the EPA [or a DMC] 
to take Treaty principles directly into account” (at [628]). 
Nonetheless, the deciding view took the position that 
there remained scope for Treaty principles to influence 
or “colour” their interpretation of the EEZ Act (at [628]). 
In particular, they considered this approach might require 
a broad interpretation of certain provisions of the Act, 
including the definition of an “existing interest” (at [628]), 
the definition of “environment” (at [648]) and provisions 
related to marine discharges. It was further noted that in 
considering physical and biological effects they had also 
had “regard to the Māori worldview, including cultural 
and metaphysical aspects” (at [721]). In sum, the position 
was taken that Treaty principles could “colour” the 
interpretation of the EEZ Act, but were not directly relevant 

to decision-making as under the RMA. The alternative view 
did not make any specific findings on Treaty principles, but 
their approach did stress the importance of Māori values 
and interests. 

CUSTOMARY MARINE TITLE 

Another issue was whether iwi applications for customary 
marine title under the MACA were an existing interest under 
the EEZ Act. The deciding decision took the position that it 
should not pre-empt the outcome of such applications and 
that an existing interest did not include a potential interest 
(at [662] and [694]). Notwithstanding, the deciding view 
found that there may still be scope to consider unsettled 
Treaty claims or marine customary title under s 59(2)(m) 
(“any other matter”) (at [695]). However, the DMC found 
that this would require exceptional circumstances which 
they believed did not exist in this instance (at [695]–[696]). 

Yet the position of the DMC on this point in fact was 
unclear, because later in the decision it was noted that they 
had considered:

“… the interests of Ngāruahine, Ngāti Ruanui, and 
Ngā Rauru Kītahi – as represented by MACA claims 
– will be potentially affected by the presence and 
extent of the sediment plume. The MACA claims 
of the three iwi are recent and have not yet been 
resolved. Despite that fact, we recognise that the 
claims exist and have taken that into account in our 
decision.” (at [1033]–[1034])

The alternative view did not explore whether applications 
for customary marine title should be considered as an 
existing interest.

INTERNATIONAL HUMAN RIGHTS OBLIGATIONS 
INCLUDING THE UNITED NATIONS 
DECLARATION ON THE RIGHTS OF INDIGENOUS 
PEOPLES (UNDRIP) 

The views of the DMC regarding international obligations 
and human rights are a further interesting aspect of the 
decision. The deciding view cited legal advice that while 
UNDRIP was not among the international obligations listed 
in the Act, that did not preclude the DMC from taking it 
into account to the extent that it was relevant, but that 
“caution should be exercised” if the Act already gives 
clear guidance on the matters under consideration (at 
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[681]). It was further stated that Indigenous rights under 
UNDRIP such as self-determination and rights to property 
and natural resources must be considered in light of the 
provisions of the Act (at [681]).

It is notable that the deciding view thought that UNDRIP 
may be considered to the extent that it was relevant and 
in light of the provisions of the EEZ Act, but it was unclear 
whether UNDRIP had in fact impacted upon their decision-
making.  

Meanwhile, the alternative view cited in agreement the 
opinion of Andrew Erueti that: 

“… it is important to read the provisions in the EEZ 
Act with regard to these international obligations 
[including UNDRIP], which include the right to 
free prior and informed consent, which include 
the right to self-determination, in the same way 
legislation is typically interpreted with reference 
to the obligations under the Treaty of Waitangi.” 
(alternative view at [53])

Additionally, they noted that “[w]e also consider it is 
important to recognise and provide for our international 
obligations in relation to the protection of ecological and 
cultural values” (alternative view at [55]).

CONCLUSION

This analysis has examined how the DMC in the TTRL 
decision interpreted specific provisions relating to Māori 
and where there were conflicting views among the DMC 
members. While there are no general rights of appeal for 
EPA decisions (EEZ Act, s 105), Ngāti Ruanui amongst 
others have appealed the decision on a number of points of 
law. Whether the High Court reaches different conclusions 
on these matters will be of interest.

Note: The authors provided evidence for Ngāti Rauru 
opposing the TTRL application.


