
 

 
 

Resource Management Law Association 
Submission 

 
to the Local Government and Environment Select Committee on the 

 

Environment Canterbury (Temporary 
Commissioners and Improved Water 

Management) Bill  

 
October 2012 

 
From: The Resource Management Law Association of New Zealand Inc. 
 C/- 4 Shaw Way  

Hillsborough  
Auckland 1041 
Phone: (09) 626 6068 
Email: karol.helmink@xtra.co.nz 

 

Background  

1. The Resource Management Law Association ("RMLA") is a forum for all professionals and 

others with an interest in resource management and the environment in New Zealand. The 

core objectives of the RMLA are to promote, within New Zealand:  

a. An understanding of resource management law and its interpretation in a multi-

disciplinary framework;  

b. Excellence in resource management policy and practice; and  

c. Resource management processes which are legally sound, effective and efficient 

and which produce high quality environmental outcomes.  
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2. The RMLA has a substantial interest around improving the timeliness of resource 

management plan and policy statement preparation in order that those instruments remain 

responsive and relevant in dynamic social, economic and environmental circumstances.  

 

3. Of particular concern to the RMLA in the Environment Canterbury (Temporary 

Commissioners and Improved Water Management) Bill ("the Bill") is the continuation of the 

suspension of rights of appeal to the Environment Court on the merits of planning 

instruments (policy statements, plans and water conservation orders) when prepared under 

the Resource Management Act 1991 ("RMA").  

 

4. The RMLA agrees that the plan preparation process, in general,  needs to be faster and 

smarter to ensure that policies and plans are put in place in time to actually deal with the 

issues they seek to address, and before they have progressed too far (or even irreversibly). 

However, the RMLA does not support the intent of the Bill to continue the suspension of 

appeal rights that do not concern questions of law. For this reason the RMLA opposes the 

Bill. 

 

5. Fundamentally, it is the RMLA's submission that the Environment Canterbury (Temporary 

Commissioners and Improved Water Management) Act 2010 has largely achieved its 

purpose, and the Canterbury region should now revert back to the RMA regime for the 

reasons stated in this submission. 

 
6. The key issues are set out below. 

 

7. The RMLA wishes to appear in support of its submission.  

 

The Act  

8. The Environment Canterbury (Temporary Commissioners and Improved Water 

Management) Act 2010 ("the Act") dismissed the elected members of Environment 

Canterbury ("ECan"), replacing them with Commissioners.  The Act changed the process 

and appeal rights for legal proceedings dealing with water conservation orders and regional 

policy statements and plan changes. The majority of the Act is set to expire at the 2013 

local authority elections.   

 

9. The Bill proposes to continue the whole Act, not just the suspension of local government 

elections. Of particular concern to the RMLA is that water conservation orders, plans and 

policy statements will continue to be decided by the ECan Commissioners with no rights of 
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appeal to the Environment Court. Any appeal to the High Court can only be on a point of 

law, rather than on the merits, as set out in ss 52, 53, 54, 55, 64, 65, 66, 67 and 68 of the 

Act. The Act does not give the Commissioners the power to allow cross examination of 

evidence, therefore any expert evidence will not be tested through cross examination under 

this process nor considered by a specialist Court. This, in the RMLA's opinion, is a major 

downfall of the current system, and cuts across a key assumption of (and including) the 

Land and Water Forum recommendations as to the basis upon which merit based appeals 

might legitimately be curtailed (Environment Court rigour to be applied at hearing of 

submissions). We note also that the proposed process for the Auckland Unitary Plan 

includes provision for cross examination at the hearing of submission as a basis for 

proposed limitation of appeal rights. 

 

Resumption date  

10. The majority of the Act applies up to a date referred to as the “resumption day”. 

Resumption day is defined as “the day after the day on which the candidates for 

membership of ECan in the next election are declared to be elected or, if there is more than 

1 day, the last of those days". The “next election” is defined as "the next general election of 

members of ECan held under section 8 of the Local Electoral Act 2001 after the 

commencement of this Act or the 2013 election, whichever occurs first". The 

commissioners were originally tabled to be replaced by elected councillors in October 2013. 

The significance of this is addressed further below, in seriously questioning the need for 

any extension of the suspension on appeal rights over water conservation orders and 

regional policy statements and plan changes as proposed under the Bill. 

 

Water conservation orders  

11. The RMLA firstly questions the justification for the continued removal of water conservation 

order appeal rights. The only active water conservation order process is the application to 

amend the National Water Conservation (Rakaia River) Order 1988. On October 4 2012 

ECan adopted the report and recommendation of the Hearing Commissioners. The final 

decision on the application will be made by the Minister for the Environment in due course. 

Assuming that this decision will be issued in a prompt and timely manner the appeal period 

will expire well before resumption day next year.  

 

12. Currently, there are no other water conservation order applications being processed. Even 

if there are other active water conservation order applications at resumption day, the 
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transitional provisions of the Act, found in s60 and schedule 2, will allow the procedures set 

out in the Act to still apply as if they were in force, provided that a hearing has already 

commenced.  

 

13. For these reasons it is the RMLA's submission that there is no need for the continued 

suspension of appeal rights in relation to water conservation orders.    

 

Policies and plans  

14. It is observed that current major planning documents will be finalised before the resumption 

date in 2013. The statutory documents that are in progress are:  

 

a. The Proposed Regional Policy Statement – The decision was publicly notified on 21 

July 2012 and will clearly be out of time for any appeal to the Environment Court by 

the resumption day.  

 

b. The Proposed Hurunui and Waiau River Regional Plan – This has been notified and 

submissions have been received. The hearing is set for late October 2012. 

Assuming the decision is issued by the 2013 resumption date it is likely that there 

will be no right of appeal to the Environment Court available, and it will proceed on 

under the processes set out in the Act.  

 

c. The Proposed Canterbury Land and Water Plan – The rules have legal effect from 

11 August 2012. Notification occurred on 11 August 2012 and submissions have 

been lodged. A hearing is anticipated in the first quarter of 2013.  

 

15. The RMLA submits that there is no need to continue with the suspension of appeal rights 

as these major statutory plans are all well progressed and should be past the point at which 

rights of appeal arise at the resumption date. The Act was introduced to allow ECan to 

progress, as fast as possible, proposed plans, variations and policy statements that would 

provide for robust and effective management of resources within Canterbury.  It is the 

RMLA's submission that the Act has largely achieved its purpose and the Canterbury 

region should now revert back to the RMA regime. 

 

16. The RMLA considers that there is a substantial resource management benefit in now 

reverting back to a specialised Environment Court function in the processes at stake. Many 

of the more difficult planning issues that have arisen under the RMA have been considered 
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by the Environment Court. An example is the of central relevance to the Bill, is the 

proceedings relating to Variation 6 to Waikato Regional Plan where the Environment Court 

added substantial value despite a considerable degree of public and stakeholder 

engagement prior to notification. Appeal rights are a crucial aspect in recognising and 

providing for the considerable potential value that the Environment Court can contribute in 

terms of developing quality planning documents.  

 

17. In the alternative, if there is a concern that the key statutory documents will not progress 

sufficiently by the resumption date, transitional provisions could be included in the Bill to 

ensure existing processes are completed under the provisions of the Act.  

 

The rule of law  

18. The RMLA submits that the rule of law has a number of widely accepted principles that are 

imperative to consider in the context of New Zealand’s overall legal system and in terms of  

its international reputation.  One such fundamental principle is the right of access to the 

Courts which is ingrained within the common law. The Bill proposes to continue to prevent 

access to the Environment Court for changes to regional policy statements, regional plans 

and applications for water conservation orders. The RMLA considers that good sustainable 

management practice in New Zealand is grounded in the right of access to this Court.  

 

19. The RMLA submits that the rights of public participation that are held in high esteem under 

the RMA are seriously reduced in Canterbury as a result of the Act and the seemingly 

unnecessary continuation of its provisions as proposed in the Bill.  

 

Quality planning outcomes  

20. The RMLA submits that timely plan and policy statement preparation to achieve plan agility 

should not be at the expense of quality planning outcomes. This is because the reform will 

become a self-defeating exercise if the quality of the end product suffers to such an extent 

that greater overall social, economic or environmental costs are imposed through inferior 

planning outcomes, than are saved through more timely preparation.  

 

21. For example, a net overall loss position would very likely result from unnecessary or 

inappropriate requirements for resource consent processes to be entered into at a 

substantial cost to industry, tax and ratepayers. Conversely, less than necessary or 

appropriate consent thresholds may result in a potential cost to the environment. 
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22. At the qualitative level, some sources maintain that the track record of local authorities in 

defending policy decisions is good, and that many Councils have successfully defended 

every policy statement or plan appeal that has proceeded to appeal. However, the RMLA 

submits that the direct opposite can also apply, and that substantial resource management 

benefit around some of the most complex issues faced under the Act (including those 

where the need for plan agility is most profound, such as water management and 

allocation) has resulted from recourse to the Environment Court through plan appeals.  

 

23. It is the RMLA's submission that the continued removal of rights of appeal will be 

detrimental to future quality planning outcomes.  

 

Relief  

24. The RMLA submits that the Bill should not include certain sections of the Act and that these 

sections should not continue to apply. These are: 

a. Section 52 – Jurisdiction of the Environment Court excluded;   

b. Section 53 – Rights of appeal to High Court on questions of law;  

c. Section 54 – Provisions of RMA applying to appeal procedure;  

d. Section 55 – Appeal to Court of Appeal;  

e. Section 64 – Application of sections 65 to 68; 

f. Section 65 – Notification of decision;  

g. Section 66 – Rights of appeal to High Court on questions of law;  

h. Section 67 – Scope of right of appeal; and 

i. Section 68 – Appeal procedure.   

 

25. Alternatively, the RMLA submits that transitional provisions be introduced for those 

proceedings that still exist at the time of the resumption date.  

 

 
 
Signed by: 

Maree Baker-Galloway 

On behalf of RMLA 

 

Date:  23 October 2012 


