
 

MAB-N-200-V1 

1 

 

Resource Management Law Association 
Submission 

 
to the Local Government and Environment Committee on the 

 

Resource Management Reform Bill 2012 

 
February 2013 

 
 

From:  The Resource Management Law Association of New Zealand Inc. 
 C/- 4 Shaw Way  

Hillsborough  
Auckland 1041 
Phone: (09) 626 6068 
Email: karol.helmink@xtra.co.nz 

 

 

INTRODUCTION 

1. This Submission is made on behalf of the Resource Management Law Association of New 

Zealand Inc (“RMLA”) regarding the Resource Management Reform Bill 2012 (“Reform Bill”). 

 

2. The RMLA's objectives are to promote within New Zealand: 

a. An understanding of Resource Management Law and its interpretation in a multi-

disciplinary framework; 

b. Excellence in resource management policy and practice; and 

c. Resource management processes which are legally sound, effective and efficient and 

which produce high quality environmental outcomes. 
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3. The RMLA has a mixed membership.  Members include lawyers, planners, judges, 

environmental consultants, environmental engineers, local authority officers and councillors, 

central government policy analysts, industry representatives etc.  Currently the Association 

has in order of 1,100 members.  Within such an organisation there are inevitably a divergent 

range of interests and views which enables the Association to draw upon a wide perspective 

and concentrate on workability of regulatory documents.   

 

4. While the membership has been consulted in preparing this submission, it is not possible for 

the RMLA to form a single universally accepted view on the proposed reforms.  It should also 

be noted that a number of members may be putting in their own submissions and those may 

represent quite different approaches than the views expressed here. 

 

5. For these reasons, this submission does not seek to advance any particular policy position in 

relation to the Reform Bill , but rather is made with a view to ensure that the reforms: 

a. Are consistent with the general framework of existing laws and policies of relevance, 

and work alongside the Resource Management Act 1991 ("RMA") where relevant; 

b. Are practicable and workable; and 

c. Will assist in promoting best practice. 

 

6. Many clauses of Part 1 of the Reform Bill are supported as being consistent with those 

objectives, and in particular for improving or ‘fine tuning’ the practicability and workability 

of the RMA.  No specific comment on a range of provisions to that effect is made, but they 

are supported.  The remainder of this submission addresses those provisions of the Reform 

Bill that the RMLA considers warrant particular comment, where improvements to the 

proposed amendments are considered necessary or desirable, or there are issues of concern 

that the Association wishes to raise. 

 

Direct Referral 

7. The RMA allows applicants, for certain types of notified applications, to request that a 

consent authority directly refers them to the Environment Court, thereby avoiding the 

Council hearing stage. 
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8. The main provisions of the RMA pertaining to direct referral are sections 87C to 87I which 

relate to resource consents and section 198A to 198M which relate to notice of 

requirements and heritage protection orders.  

 

9. Specific matter:  Currently, the RMA provides consent authorities a discretion under 

sections 87E and 198C when determining whether to grant or decline a request for direct 

referral. 

 

10. Clauses 13, 33, 38 and 41 propose new subsections 87E(6A), 165ZFE (4A),  198C(5A), and 

198I(1A) respectively, which remove the discretion to grant or decline a request for direct 

referral, if the value of the proposal is likely to meet or exceed a threshold amount 

prescribed by regulations, unless there are exceptional circumstances.  

 

11. Submission:  The RMLA supports these changes, which provide greater certainty for 

applicants as to when the direct referral processes will be available, and ensure greater 

consistency in approach between different councils.  The changes mean that applicants who 

can meet the specified thresholds have greater certainty over eligibility to choose the 

process which best suits their specific needs.   

 

12. Specific matter:  Clause 14 amends section 87F, concerning the requirement for a consent 

authority to prepare a report on the direct referral application.  The amendments change 

the word "may" in section 87F (4) to "must", introducing a mandatory requirement that the 

report address issues set out in section 104 to 112, and suggest conditions the consent 

authority considers should be imposed (inclusion of these matters is currently discretionary).  

A new requirement, to provide a summary of submissions received, is also proposed.  

Finally, new subsection 87F(6) would require the consent authority to provide the 

Environment Court with "reasonable assistance" in relation to any matter raised in its 

report.  Equivalent changes would be made relative to section 198D under Clause 39, and 

198J under Clause 42. 

 

13. Submission:  The RMLA generally supports the above proposals, which would promote a 

more streamlined transition of the application from the consent authority to the 

Environment Court, and ensure that the Environment Court has all the necessary 

information to properly determine the application.  However, new subsection 87F(6) is 
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somewhat uncertain in terms of when the assistance is to be provided (for example, 

whether it means assistance following provision of the report in response to further 

enquiries or directions from the Court, or at the hearing itself), and what level of assistance 

is "reasonable". 

 

14. The RMLA generally supports clauses 14, 39 and 42 of the Bill, but recommends that the 

Select Committee consider whether further guidance could usefully be given in terms of the 

requirements in new subsection 87F(6) 198D(6) and 198J(5) specifically around the meaning 

of "reasonable assistance" and the circumstances in which this is required i.e. “in relation to 

any matters raised in the authority’s report”.  The RMLA is aware of different divisions of the 

Environment Court having different expectations as to the role of a territorial authority in a 

direct referred process.  Clarification and consistency in approach is supported. 

 

15. The limited guidance of "reasonable assistance" can be contrasted with the more specific 

requirements of the Auckland Council provided for in Clause 133 in respect of the Auckland 

combined plan process.  It is also relevant that a range of matters may be direct referred, 

from large proposals, to smaller ones.  The latter could include situations where neighbours 

(say) have opposing views about a proposal that cannot be reconciled and so an appeal to 

the Environment Court is considered inevitable.  There may be limited need for the Council 

to be closely involved in such a case, particularly if the proposal does not impact on any key 

Council objectives or policies. 

 

16. Relief: That the Select Committee consider whether further guidance could usefully be given 

in terms of the requirements in new subsection 87F(6) 198D(6) and 198J(5) specifically 

around the meaning of "reasonable assistance" in relation to any matters raised in the 

authority’s report. 

 

17. Specific matter:  Clauses 15, 40 and 43 make a number of amendments to sections 87G, 

198E and 198K in order to clarify that the lodgement of the notice of motion constitutes an 

application to the Court for the grant of consent/confirmation of the requirement; that 

persons who make submissions must give notice if they wish to be heard, and that Part 11A 

(trade competition) applies to proceedings under the section. 
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18. Submission:  The RMLA considers that these are useful clarifications, and will help make the 

direct referral provisions of the Act easier to understand for those who may not use the 

provisions frequently. 

 

19. The first clarification listed above is particularly helpful given there has been some 

uncertainty expressed by at least one division of the Environment Court as to its jurisdiction 

to grant a resource consent application on direct referral (as opposed to just hearing the 

application).  The new provision might also go on to clarify, and in stipulating that the notice 

of application must specify the grounds on which it is made, whether this is intended to 

mean the grounds of the application for direct referral must be specified, or the grounds of 

the application for resource consent being granted/requirement being confirmed.  Again, 

the equivalent aspect of existing Section 87G(2) has caused some uncertainty for the Court 

in this respect. 

 

20. Specific matter: Clauses 20-22 of the Reform Bill preclude referral of a request for a regional 

plan or plan change (including where) pursued through the Environmental Protection 

Authority ("EPA") process to the Environment Court, rather than a Board of Inquiry.  In other 

words, the ‘direct referral’ to the Environment Court of a plan change request is not enabled 

through this process (or at all). 

 

21. Submission:  The policy basis behind this is unclear.  The Environment Court routinely deals 

with appeals on plan changes, just as it does with resource consents and notices of 

requirements.  While a Council itself may be less likely to seek a ‘direct referral’ of its own 

plan or plan change, the proponent of a private plan change may wish to pursue that option.  

It can be that a private plan change and resource consent are pursued together by an 

applicant, and in that case, they could not both be referred to the Environment Court via the 

EPA route. 

 

22. Relief:  Delete Clauses 20 (as to this issue) and 21-22, or reconsider why regional plan or 

plan change requests cannot be referred to the Environment Court, rather than a Board of 

Inquiry, through the call in procedures. 

 

23. Specific matter: Part 11A of the Act limits the use of the RMA to oppose trade competitors.  

Sections 308A to 308F outline the restrictions placed on trade competitors. 
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24. Clauses 45 and 48 to 52 of the Reform Bill effectively extend the existing trade competition 

provisions in the Act to the direct referral proceedings and other "one-stop" processes such 

as proceedings heard by a board of inquiry. 

 

25. Specifically, clause 48 expands the definition of "person C" under section 308A to include a 

person who is a party to a direct referral (or equivalent) proceeding, lodged by Person B, 

under sections 87G, 149T, 165ZFE(9)(a)(ii), 198E or 198K. 

 

26. Submission:  The RMLA supports the changes on the definition of "person C" to the extent 

that it removes a lacuna around the application of the trade competition provisions to direct 

referrals, which resulted from the 2009 amendments to the Act.  The change is consistent 

with the policy approach taken to trade competition through the 2009 amendments, which 

were intended to reduce vexatious trade competition submissions and delays. 

 

27. The RMLA considers that there is no compelling policy reason to treat direct referral (or 

similar one-step) hearings differently to other kinds of appeal proceedings under the RMA in 

terms of trade competition.  The costs and level of involvement for an applicant (and other 

parties) can be significant, and it seems to have been an omission not to apply the trade 

competition provisions to those processes.  Accordingly it supports the trade competition 

provisions of the Act being extended to apply to direct referral (and similar) hearings 

through clause 48 and related clauses of the Reform Bill. 

 

28. Specific matter: Clause 49 proposes to introduce a new section 308CA, which imposes 

limitations on when a "person A" can be a section 274 party to a direct referral (or similar 

one-step) proceeding under sections 87G, 149T, 165ZFE(9)(a)(ii), 198E or 198K.  The new 

section 308CA states that "person A" may only be a party to a direct referral if directly 

affected and the relevant effects do not relate to trade competition or the effects of trade 

competition. 

 

29. Submission:  For the reasons given above, the RMLA supports limiting the application of 

section 274 to the extent that it removes a lacuna around the application of the trade 

competition provisions to direct referrals, left by the 2009 amendments.  Specifically, at 
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clause 45, it applies the limits on making submissions in section 308B to representation at 

direct referral proceedings under section 274. 

 

30. Specific matter: Clause 50 amends section 308D (which provides specified purposes for 

which appeals cannot be brought or joined) by providing that a person must not become a 

party to a proceeding under sections 87G, 149T, 165ZFE(9)(a)(ii), 198E or 198K for the 

specified purposes relating to trade competition. 

 

31. Submission:  The RMLA supports this amendment for the reasons outlined above. 

 

32. Specific matter:  Clause 51 amends section 308E to extend the existing prohibition on using 

surrogates to cover the use of surrogates in direct referral (and equivalent) proceedings 

under sections 87G, 149T, 165ZFE(9)(a)(ii), 198E or 198K. 

 

33. Submission:  The RMLA supports this amendment for the reasons outlined above. 

 

34. Specific matter: Clause 52 amends section 308F to extend the existing requirement for 

surrogates to disclose their status so that it applies to persons appearing before the court as 

a party to a direct referral (or equivalent) proceeding under sections 87G, 149T, 

165ZFE(9)(a)(ii), 198E or 198K. 

 

35. Submission:  The RMLA supports this amendment for the reasons outlined above. 

 

36. Specific matter: Clauses 88, 93, 114, 115 and 117 seek to modify the timeframes in the 

direct referral (and equivalent) processes.  Clause 88 proposes to extend the time period for 

an applicant for consent to lodge a notice of motion under section 87G to 15 days 

(previously 10), by amending section 87G(2)(a).  Clause 115 proposes the equivalent change 

in respect of a notice of requirement or heritage order under section 198E to 15 days (also 

previously 10), as does Clause 117 in respect of a notice of motion under section 198K. 

 

37. Clause 93 replaces section 88D which takes a new approach to the time allowed for direct 

referral processes.  Time is now allowed for: a request for direct referral that is declined, 

without objection from the applicant; a request for direct referral that is declined, with an 

objection from the applicant being dismissed, and a request for direct referral that is 
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granted, or that is declined but with an objection by the applicant being upheld.  (Clause 114 

applies an equivalent approach for direct referral requests regarding designations and 

heritage orders through new section 198AD). 

 

38. The proposed section 88D(6) (and its equivalent in proposed section 198AD), which provide 

for the time allowed for processes relating to a direct referral, may not correctly provide for 

the full process to actually occur, as they seem to "end" the process on the date by which 

the relevant application is to be referred to the Environment Court.  This may need to be 

clarified or amended. 

 

39. Submission:  The RMLA supports the changes to the extent that they provide greater 

certainty in relation to timeframes for the processing of direct referral proceedings under 

the Act.  Consideration may need to be given to the "end" period to be provided for direct 

referral processes under section 88D(6) (and its equivalent in proposed section 198AD). 

 

40. Specific matter: Clause 47 amends section 285 to ensure that a consent authority or 

territorial authority can recover reasonable costs incurred by it "in assisting the court in 

relation to a report provided by the authority under section 87F, 165ZFE(6), 198D, or 198J".  

The amendments also create a presumption that such costs would be ordered against the 

applicant. 

 

41. Submission:  The RMLA supports the amendments to the extent that they are intended to 

provide clarity and will encourage consistency in regard to costs awards, as it is aware of 

different approaches being taken in different cases (by both councils and the Environment 

Court).  The RMLA also considers that a presumption that council costs on direct referral will 

be recovered may address any reluctance on the part of councils to refer applications to the 

Environment Court on the basis that this would risk incurring unrecoverable costs. 

 

42. However, as noted in its comments above in relation to clauses 14, 39 and 42, the RMLA 

considers that the reference in section 87F (as amended by clause 14, along with the 

equivalent other provisions) to reasonable assistance “in relation to any matters raised in 

the authority’s report” is uncertain, and this uncertainty flows through into section 285 as a 

result of the amendment proposed in clause 47 (applying similar language, “in relation to a 

report provided”).  The wording in section 285 should make it clear: 
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a. Whether the costs to be awarded are those pertaining to the preparation of the 87F 

(or equivalent) report itself and directly, or merely subsequent assistance in relation 

to it; and 

b. Similarly, whether the costs relate to assistance provided at the hearing, or 

assistance provided before the hearing but after the preparation of the report (or 

both). 

 

43. The RMLA notes that applicants will be concerned about paying costs that are unnecessary 

or unreasonable, and understood that the original philosophy relating to direct referrals was 

that councils did not necessarily have to participate, and if they did it was potentially at their 

cost.  Some direct referrals are sought because appeals from the council level are 

anticipated or considered inevitable, rather than because of their complexity or significance.  

The provisions need to be drafted so as to ensure that overall costs are not increased 

through the direct referral process, which might arise through requiring applicants to meet 

unnecessary or unreasonable costs in Council’s favour for its involvement in the direct 

referral process. 

 

44. Relief:  That the amendments to section 285 be revised in order to clarify the uncertainties 

outlined above. 

 

Consenting for medium sized projects – Clauses 90, 91, 92, 94, 96 – 100 

45. Specific matter:  The explanatory note to the Reform Bill highlights that one of the primary 

objectives of the Reform Bill is to introduce a six-month timeframe to streamline the 

consenting regime.  It is intended to apply to "medium sized" projects. 

 

46. Submission:  There is, however, no definition in the body of the Reform Bill as to what 

constitutes "medium sized", and the proposed changes to consenting timeframes will apply 

to all consent applications processed by councils that proceed to a hearing. 

 

47. Not all major consent applications will be processed through the direct referral or call in 

processes, and the six month processing timeframe would apply to any medium to major 

consent application where the applicant elects to proceed through the conventional two 

stage process.  In certain circumstances such as a major application processed by a council, 

the six month timeframe will be inappropriate and may hamper councils' ability to make a 
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quality decision.  In such cases, the discretion to extend timeframes up to twice the 

maximum period (or longer with the applicant's consent) is retained in sections 37 and 37A, 

as these sections are not amended by the Reform Bill.  On the basis that this discretion is 

retained, the RMLA supports the six month time frame applying to all consent applications 

processed by councils. 

 

48. Relief sought:  Subject to the following submissions, retain provisions in the Reform Bill, on 

the basis that the discretion to extend timeframes is retained in sections 37 and 37A. 

 

49. Specific matter:  In order to ensure that resource consents are processed within the six-

month timeframe, the Reform Bill, in clauses 90, 91, 94, 96 and 97 – 100, makes changes to 

sections 88, 95, 97, 101 and 103A which amend the number of working days for notification, 

submissions, evidence exchange and hearing completion, which have the combined effect of 

creating a six-month consenting period that will apply generally to all notified applications 

processed by councils.  In general the bill removes the timeframes within which hearings 

must be commenced and in their place introduces new deadlines requiring that hearings be 

completed within set timeframes, and provide a regime whereby an applicant can request 

suspension of an application for a limited period.  The Reform Bill does not amend the 

section 115(2) requirement that decisions must be issued within 15 working days after the 

end of a hearing. 

 

50. The Reform Bill through clauses 90 and 97 allows consent authorities 10 working days 

(rather than five), to determine whether an application is complete and amends the 

notification provisions to allow consent authorities 20 working days (instead of 10) to decide 

whether to notify the application.  Clauses 99 and 100 require hearing on notified 

applications to commence within 35 working days of an application being lodged (instead of 

25) and introduce new timeframes for the completion of hearings.  This will be within 75 

working days after the end of the submission period for notified applications and 45 working 

days for limited notified applications (previously no maximum timeframe applied). 

 

51. Clause 96 inserts new sections 91A to 91C that introduce provisions that allow an applicant 

to request suspension of an application, and thereby stop the clock.  New section 91C 

provides that a consent authority has the discretion to return a consent application if the 

clock has been stopped for 130 days or more.  If this occurs, a resubmitted application is 

treated as new. 
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52. Submission:  RMLA questions the benefit of increasing the timeframes for return of 

incomplete applications. . The initial period of five working days should be sufficient to do 

the high level review required to determine whether or not an application is complete.  

Allowing for a longer period runs the risk of Councils using it as a pseudo request for further 

information, rather than a genuine return of incomplete application. 

 

53. The "time savings" that create the six month timeframe are effectively achieved by 

restricting the duration allowed for completion of the hearing, and restricting the amount of 

time an applicant can request that the clock be stopped. 

 

54. RMLA consider that the tighter timeframes for completing a hearing and therefore issuing a 

decision may act as a disincentive for decision makers to facilitate good planning outcomes 

by, for example, requesting further information from an applicant during the hearing, or 

issuing interim decisions seeking further input around a proposal which may be considered 

acceptable, rather than refusing consent altogether. 

 

55. The RMLA query the logic behind the differentiation in timeframes for hearings depending 

on whether the application had full or limited notification and consider it unhelpful and 

confusing for councils to have to comply with different timeframes.  An application that was 

notified on a limited basis may still attract a significant number of submissions that warrant 

proper evaluation and require significant hearing time. 

 

56. In respect of the ability for councils to return applications after 130 days, if the application is 

suspended, RMLA note that this provision is likely to act as an incentive to applicants, 

particularly if there are competing applications and priority is at issue.  However, given the 

implications in terms of first in first serve, if a council does return an application pursuant to 

new section 91C, it is submitted that the applicant should have the right to object to that 

decision pursuant to section 357A. 

 

57. Relief sought:  Amend new section 103A as follows: 

103A Time limit for completion of hearing for notified application 
(1) This section applies to a hearing for an application for a resource consent that was 
notified. 
(2) If public notification was given, the hearing must be completed no later than 75 working 
days after the closing date for submissions on the application. 
(3) If limited notification was given, the hearing must be completed no later than 45 working 
days after the closing date for submissions on the application. 
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58. Clarify that timeframes are not absolute giving rise to a jurisdictional issue (i.e. any decision 

for a hearing after the deadline is void), but instead require councils to monitor and report 

compliance on an annual basis with these timeframes, and the reasons why any exceedance 

has occurred. 

 

59. Retain section 91C, on the condition that rights of objection are provided for decisions to 

return an application pursuant to section 91C as follows: 

[357 Right of objection against certain decisions 
 
(1) A person whose application to a territorial authority is not granted under section 
10(2) has a right of objection to the territorial authority. 
(2) A person whose submission to an authority is struck out under section 41C (7) has a 
right of objection to the authority. 
(3) A person whose application to a consent authority is determined to be incomplete 
under section 88(3) has a right of objection to the consent authority. 
(3A)  A person whose application to a consent authority has been returned under section 
91C has a right of objection to the consent authority. 
(4) A person whose application or submission is declined to be processed or considered 
by a board of inquiry exercising the powers of a consent authority under section 99(8) has a 
right of objection to the board. 
(5) A person who requests a certificate of compliance from the EPA under section 
139(13) (a) has a right of objection to the EPA about the EPA's decision on the request. 
(6) A requiring authority whose notice to a territorial authority is declined under section 
182(5) has a right of objection to the territorial authority. 
(7) A requiring authority whose application to a territorial authority is not granted 
under section 184 has a right of objection to the territorial authority. 
(8) A requiring authority or heritage protection authority whose request to a territorial 
authority is not granted under section 198C (4) or (5) has a right of objection to the territorial 
authority. 
(9) A person has a right of objection to a regional council about a public notice given by 
the council under section 369(11).] 

 

60. Retain the current five working day timeframes for determining whether an application is 

complete in section 88(3). 

 

61. Specific matter:  Clause 91 of the Reform Bill replaces existing s88B and introduces through 

new s88BA a table of provisions with deadlines that specify the time allowed for the relevant 

process. 

 

62. Clause 114 introduces an equivalent set of provisions in relation to designations and 

heritage orders. 
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63. New s88B (198AA) provides that the clock is now only stopped for each working day after 

the deadline’s calculation day (for the relevant provision in s88BA/198AB)) and from which 

the deadline is calculated under that provision.  The clock is not stopped for a deadline once 

the deferred deadline has passed, or once the deadline has passed if it was not deferred. 

 

64. Having given these provisions reasonably close attention, the RMLA remains concerned that 

the drafting is unclear and confusing.  The example given does little to assist.  The drafting 

style generates the potential for disputes to arise between consent applicants and consent 

authorities as to the manner in which new provisions should be interpreted and applied.  For 

processes involving several steps, there are several deadline calculation days.  Confusion 

may arise as to which one (or one(s) apply (under section 88 B(3)), in any given case, or at 

any given stage. 

 

65. Not least also is the difficulty created by the degree of cross referencing to other provisions 

in the Act as required to understand operation of the new sections, and many of which are 

themselves proposed to be amended now in the Reform Bill.  Considerable caution is 

needed to ensure that all relevant provisions and timeframes are addressed through such 

cross referencing in the new provisions (for example, section 97 does not appear to be). 

 

66. That aside, applying the example given, the proposed revised s88B along with s88BA may 

create perverse incentives and whereby the earlier that a consent authority acts relative to a 

deadline calculation day, the less overall time there is allowed for it to complete the process 

in question.  An applicant may be encouraged to "beat the clock” (deadline calculation day) 

but a consent authority to (by contrast) act at the last minute to ensure the clock is stopped 

for as long as possible. 

 

67. While the intent of the provision is supported and amendment to s88B (and 198AA) is 

necessary in light of the various changes made elsewhere throughout the Reform Bill in 

relation to timeframes, s88B (3)/198AA(3) may not therefore promote more efficient 

consent processing. 

 

68. Relief Sought:  Simplify the drafting of new section 88B (and 198AA), provide greater clarity 

in the example given as to how the provisions are intended to operate, and ensure new 

sections 88BA and 198AB capture all relevant timeframe provisions (deadlines) following 
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amendment to the Act.  Consider abandoning the approach taken in Section 88B(3) to the 

exemption of certain periods of time over which the clock is not stopped. 

 

69. Specific matter:  Through clause 100, the Reform Bill introduces a new section 103B which 

requires a mandatory circulation and availability of all of the applicant's evidence, and 

submitters' expert evidence. 

 

70. Submission:  RMLA supports these provisions, however it is noted that section 103B 5 (c) 

omits the requirement to make the Councils and submitters evidence available to the 

applicant.  This requires amendment. 

 

Customary Rights – Clauses 16, 18, 31, 32, 34 – 37, 53, 94, 114 

71. Specific matter:  Currently, the RMA provides for notification in relation to notice of 

requirements for designations and heritage orders for holders of customary marine rights 

and customary marine titles via Part 8. 

 

72. The Reform Bill, through clauses 34 – 37, removes the need for a territorial authority to 

notify customary marine rights holders in relation to notice of requirements for designations 

and heritage orders for holders.  It does this by removing the reference to section 95F, which 

deals with the status of customary rights groups, in sections 168A, 169, 189A and 190. 

 

73. The Reform Bill, through clauses 16, 18, 31, 32, 53, 94, and 114 (seemingly by contrast) 

provides for and accommodates notification of applications to customary marine title 

holders. 

 

74. Submission:  Customary marine rights are akin to a resource consent, and the exercise of 

customary marine rights can be affected by other activities and should carry a right to be 

notified. 

 

75. Relief:  RMLA submits that it seems unusual that holders of customary marine rights are 

now excluded from notification in certain circumstances. The current RMA wording should 

be retained: 

"168A Notice of requirement by territorial authority  
 … 
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(1A) The territorial authority must decide whether to notify the notice of 
requirement under sections 95A to 95F…"   

 
"169 Further information, notification, submissions, and hearing for notice of requirement to 
territorial authority  

(1) If a territorial authority is given a notice of requirement under section 168, the 
territorial authority must decide whether to notify the notice under sections 
95 to 95F…" 

 
"189A Notice of requirement for heritage order by territorial authority  
 … 

(2) The territorial authority must decide whether to notify the notice of requirement 
under sections 95A to 95F…" 

 
"190 Further information, notification, submissions, and hearing for notice of requirement to 
territorial authority  

(1) If a territorial authority is given a notice of requirement under section 189, the 
territorial authority must decide whether to notify the notice under sections 
95 to 95F…" 

 

Duty to gather information, monitor and to keep records – Clauses 7 and 61 

76. Specific matter:  Clauses 7 and 61 of the Reform Bill amend section 35 of the RMA to extend 

the duty upon councils to monitor the environment in their district or region, with reference 

to indicators set through regulations.  Under the amended sections 35(2)(a) and 360(1)(hk), 

regulations may be made that specify the indicators or other matters that a local authority is 

required to monitor and the standards, methods, or requirements that apply to that 

monitoring. 

 

77. Submission:  RMLA consider that the amendments to section 35 could have the effect of 

providing an integrated national state of the environment report.  This is likely to have 

significant additional resourcing and practice implications for local authorities and regional 

councils. 

 

78. Relief sought:  RMLA submits that these amendments are an appropriate response to the 

need for increased environmental reporting.  However, to ensure that the regulations are 

consistent and fit for purpose, RMLA submits that section 360(10(hk), as amended by the 

Reform Bill, read: 

 

“(hk) prescribing, for the purposes of section 35(2)(a)(ii),— 
(i)  Indicators or other matters by reference to which a local authority is 

required to monitor the state of the environment of its region or district:  
(ii)  standards, methods, or requirements applying to the monitoring, which 

may differ depending on what is being monitored: 
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 (iii)  any regulation made under this subsection will define: 
  (i)  how the collection and analysis of data will be carried out, and to 
what extent it must be carried out ;  

 

  (ii) how information generated by other parties, such as Iwi, will be 
recognised;  

  (iii) protocols for data management; and  
  (iv) how data can be accessed by the public. 

 

Schedule 4 – Clauses 90, 121 and schedule 1  

79. Specific matter:  Schedule 1 of the Reform Bill contains a new Schedule 4 to the RMA, which 

is inserted by clause 121 to replace the existing schedule.  The new Schedule 4 requires a 

more detailed analysis of issues for a resource consent application.  Under the new clauses 

1(1)(f), 1(1)(g) and 1(2) to schedule 4, an applicant is to include an assessment of the activity 

against matters set out in Part 2 of the RMA, Regional Policy Statements, the Regional Plan, 

National Policy Statements, National Environmental Standards and other various relevant 

regulations. 

 

80. Submission:  RMLA consider that the new Schedule 4 requirements will result in a significant 

increase in relation to the information required to accompany consent application.  Often 

applications are made by individuals and small to medium sized companies, who will not be 

competent to complete such assessments without otherwise unnecessary professional 

assistance. 

 

81. In many cases (i.e., for a controlled activity) it is unnecessary to provide an assessment of an 

activity against Part 2 or the relevant provisions of the Regional Policy Statement, the 

Regional Plan, National Policy Statements, National Environmental Standards and various 

regulations.  The same can apply for restricted discretionary applications, including as to Part 

2 matters, all or some of which may be beyond the scope of matters over which discretion 

has been restricted.  In some situations there will also be proposed plans or policy 

statements to consider, adding another layer of complexity.  For most, the only realistic 

option will be to engage resource planner or lawyer to assist with preparation.  Requiring 

this level of assessment for all applications will increase the cost of preparing applications, 

and require a level of detail that for many small and medium sized applications is 

unnecessary.  The proposed change is contrary to objectives of simplifying, streamlining and 

keeping costs down. 
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82. Relief sought:  RMLA submits that clauses 1(1) (f) (g) and (1)(2) be deleted. 

 

83. Specific matter:  Clause 2 in new Schedule 4 requires that if any permitted activity is part of 

the proposal to which the application relates, then the application must contain a 

description of the activity to demonstrate it complies and is in fact permitted. 

 

84. Submission:  RMLA opposes this requirement as it places an unnecessary burden on an 

applicant.  It is difficult to understand what purpose would be achieved by requiring such an 

assessment in the context of the assessment of effects of an application predicated on the 

presumption that (as a whole) that the proposal in question is not permitted by the relevant 

plans. 

 

85. Relief:  Delete clause 2(a) of Schedule 4. 

 

Part 1, Subpart 2 - Section 32 Analysis – Clauses 69, 70, 75, 76, 77 and 81 

86. Specific matter: Clauses 69 to 85 of the Reform Bill propose changes that are intended to 

improve the quality of Section 32 analysis of regulatory proposals, including relative to the 

associated economic costs and benefits, and to make express the obligations to prepare and 

have particular regard to the assessments for each relevant stage of the First Schedule 

process. 

 

87. Submission: RMLA generally supports the improvement of section 32 analysis as the practice 

is varied in quality across local government, and bearing in mind that the section 32 

obligations also apply to national planning instruments.  However, the Regulatory Impact 

Statement to the Bill notes that the main problem with section 32 analysis is the capacity, 

capability and resourcing with local authorities.  It states that legislative changes are likely to 

have minimal benefit over the status quo unless practice-related options are also 

implemented. 

 

88. Relief sought: The Select Committee should make firm recommendations about the 

guidance needed from the Ministry for the Environment and the Treasury necessary for 

addressing capacity, capability and resourcing in local government. 

 

89. Specific matter: New Section 32(1) outlines the contents of the evaluation report. 
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90. Submission: RMLA does not support deletion of the following words from the existing 

s32(1):  

 

“(1) In achieving the purpose of this Act, before a proposed plan, proposed policy statement, 

change, or variation is publicly notified, a national policy statement or New Zealand coastal 

policy statement is notified under section 48, or a regulation is made, an evaluation must be 

carried out by—...” 

 

91. This existing wording states clearly when a s32 evaluation is required.  The proposed new 

section 32 in the Reform Bill departs from this logic, starting with the words, “An evaluation 

report required under this Act must …”, which assumes that other provisions state when the 

evaluation is required, and then scatters those requirements throughout.  While some new 

provisions do state that an evaluation is required in particular circumstances (e.g. clauses 71 

and 72 of the Bill amend sections 44 and 46 to this effect, and (for example) clause 81 and 

82 amend Clauses 5 and 10 of the First Schedule) the additional references may not be 

complete or exhaustive. 

 

92. A simpler approach that would be clearer for practitioners would be to retain section 32(1) 

generally in its current form.  The amendments to Sections 61, 66 and 74 of RMA could 

remain, clarifying as they do that regional and district planning instruments must be 

prepared in accordance the obligation to have particular regard to the section 32 report, and 

as made by clauses 81 – 84, as to when particular regard must be had to the report. 

 

93. Relief sought: Amend s32 to read: 

“(1) In achieving the purpose of this Act, before a proposed plan, proposed policy statement, 

change, or variation is publicly notified, a national policy statement or New Zealand coastal 

policy statement is notified under section 48, or a standard or regulation is made, an 

evaluation report must be prepared 

(1) (2) An evaluation report required under this act must- 

(a) examine the extent...” 

 

94. Specific Matter: Section 32 now clarifies certain matters for consideration as part of the 

section 32 analysis. 

 



 

MAB-N-200-V1 

19 

95. Submission: RMLA is concerned at the level of detail contained in s32(2)(i) and (ii).. In 

particular the obligation to quantify benefits and costs (where practicable) may beyond the 

resource capacity of the local authority, or too difficult and complex for the scale of the 

planning instrument in question (an entire Plan review for example), such that default to the 

exception (that it is impracticable) becomes the norm, and as such little is achieved, 

certainly in the absence of further guidance and capacity development.  Section 32 (2) also 

appears to draw two specific matters out for special attention in the assessment of options – 

thereby potentially weighting the assessment against changes that have negative impacts 

against current sectors of the economy or sources of employment, without ensuring equal 

evaluation of new economic growth or employment opportunities created, including  in new 

sectors. 

 

96. RMLA submits that if detailed economic assessments are required then the assessment 

should be balanced as to both economic opportunities that would cease and become 

available. 

 

97. Relief sought: The following amendment and the further initiatives should be pursued: 

 

98. Include the following amendments: 

“(2) An assessment under subsection (1) (b) (ii) must— 

(a) identify and assess the benefits and costs of the environmental, economic, social, and 

cultural effects that are anticipated from the implementation of the provisions, including the 

opportunities for—  

(i) economic growth that are anticipated to cease to be or become available; and 

(ii) employment that are anticipated to be enhanced or reduced; and 

(b) if practicable, quantify the benefits and costs referred to in paragraph (a); and 

(c) assess the risk of acting or not acting if there is uncertain or insufficient information about 

the subject matter of the provisions.” 

 

99. That the Ministry for Environment work with RMLA, NZPI and LGNZ to prepare guidance and 

training as outlined in the Regulatory Impact analysis to these changes (p27), for inclusion on 

the Quality Planning Website.  Key features of this option include: a manual for 

practitioners; templates and guidance on specific topics e.g. how to quantify costs and 

benefits. 
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100. That the Treasury undertake to prepare professional development courses (similar to that 

being prepared for Better Business Cases) that outline the Regulatory Impact analysis 

needed to support these changes (p27).  Key features include: mandatory training as a 

continuing professional development for those who take a lead role in planning documents, 

and/or practitioner accreditation process run by an external body. 

 

101. Specific matter:  The new s32(5) requires a full evaluation report be available for public 

inspection as opposed to the existing s32(5) which requires a report ‘summarising’ the 

evaluation.  This report is also required to be made available at certain times, and may be 

more accessible to the public than the full report. 

 

102. Submission: RMLA recommends a report ‘summarising’ the evaluation is made available.  

Just as a Regulatory Impact Statement is a summary report so the same requirement should 

apply to section 32 analysis. 

 

103. Relief sought: Require a summary evaluation to also be made available. 

 

104. Specific matter: New section 32AA sets out the scope of further evaluation reports, and 

refers to them as being “required under this Act”. 

 

105. Submission: The wording of section 32AA leaves some scope for uncertainty over exactly 

what stages of the process further evaluations are required. 

 

106. Relief sought:  Refer to the specific sections (and therefore stages of the process) at which 

further evaluations are required, within new Section 32AA, to remove this uncertainty. 

 

Auckland transitional regulations – Clause 124  

107. Specific matter:  Clause 124 of the Reform Bill amends section 5 of the Local Government 

(Auckland Transitional Provisions) Act 2010, which empowers the making of transitional 

regulations for a limited period of time.  The new section 5(4) authorises the making of 

transitional regulations for the purposes of preparing the Unitary Plan. 

 

108. These new sections allow regulations to be added or to override Part 4 of the Local 

Government (Auckland Transitional Provisions) Act 2010 at any time without legislative 



 

MAB-N-200-V1 

21 

amendment. New sections 5(4)(b) and 5(5) have the effect of allowing specific provisions of 

the RMA, the new Part 4 and National Policy Statements to be displaced .  New sections 5(4) 

(a) and (c) have a similar effect in relation to the new part 4 provisions.  The Governor-

General is able to prescribe regulations that may be in addition to or replace the Part 4 

provisions.  Additionally, new provisions may be made if issues are not sufficiently covered 

in Part 4. 

 

109. Submission:  Primary legislation, such as the RMA and the Local Government Act is made by 

the Parliament and is subject to close consideration and debate across Parliament following 

the Select Committee process. .The introduction of regulations that have the ability to 

overrule primary legislation is arguably unconstitutional and should be reserved for 

exceptional circumstances. 

 

110. National Policy Statements prepared to address matters that are deemed to be nationally 

significant (section 45) may also be effectively displaced through such regulation. 

 

111. Retaining the unrestricted ability to amend the application of relevant statutes and NPSs at 

any time means participants, including decision makers, have to operate in a legislative 

framework with legal processes and tests that could change at any point in time.  Such a 

situation is confusing, creates uncertainty and could be used in a manner that breaches 

natural justice.  While it is acknowledged that it is efficient to retain some ability to correct 

errors or minor omissions, the Bill's provisions go much further than this. 

 

112. Relief sought:  It is the RMLA's submission that the potential introduction of regulations that 

allow parts of the RMA, Amendment Act or National Policy Statements to be ignored is 

inappropriate.  A proposed amendment to the Reform Bill wording is:  

Section 5 Transitional regulations 
 "(4)  The Governor-General may, by Order in Council made on the 

recommendation of the Minister for the Environment, make 10 regulations 
to— 

  (a)  prescribe matters in respect of the preparation of the first 
Auckland combined plan that may be in addition to or in place of 
the provisions of Part 4: 

  (b)  provide that, subject to any conditions specified in the 15 
regulations, during a specified period or in specified circumstances, 
specified provisions of Part 4, or the Resource Management Act 
1991, do not apply, or apply with modifications, to the preparation 
of the first Auckland combined plan:  
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  (c)  make provision for a situation in respect of the preparation of the 
first Auckland combined plan for which no or insufficient provision 
is made by Part 4. 

 (5)  Without limiting subsection (4)(b), regulations may be made under that 
subsection in relation to the recognition of any national policy statement 
issued under the Resource Management Act 1991 during the preparation of 
the first Auckland combined plan under Part 4 of this Act". 

 

PART 4:  PROCESS FOR DEVELOPMENT OF FIRST COMBINED PLAN FOR AUCKLAND COUNCIL – 
CLAUSE 125 

Overview of combined plan 

113. Specific matter:  Part 4, Clause 125 of the Reform Bill sets out the process for the 

preparation of the first combined plan for Auckland (overview in new section 115, page 61). 

 

114. Submission:  The RMLA supports the preparation of a combined plan for Auckland that 

meets the requirements of a regional policy statement, a regional plan including a regional 

coastal plan and a district plan (new section 115, page 61 and new section 119, page 65).  It 

is submitted that a combined plan will provide for the efficient and effective use of 

resources within the region and is the most appropriate way to achieve the purpose of the 

RMA.  However, the RMLA has (including significant) concerns regarding some aspects of the 

process set out in Clause 125 of the Bill.  These concerns are set out in the submissions 

below. 

 

115. At the general level, the RMLA wishes to put on the record that as a matter of principle it 

opposes the effective removal of merit based Environment Court plan appeals within the 

proposed new procedure, and certainly in the absence of express requirements to engage 

with stakeholders at the outset of the process (as envisaged by the Discussion Document 

released on 28 February, (“plan partnership agreements” being established for example). 

 

116. In August 2012, the RMLA submitted to the Minster (and published) a “Position Statement” 

of its National Committee (an unprecedented step), stating relative to the (then) current 

debate about whether full rights of appeal to the Environment Court on RMA planning 

documents should be retained as follows: 

Rather than dispensing with any one or more phases of the current plan preparation process 
all together, the Ministry for the Environment should harness the range of constructive 
proposals for better public engagement at the outset of the plan review procedures (thereby 
reducing the need or likelihood of submitters exercising an appeal right), alongside the 
suggestions for continued improvement in the case management plan appeals, and as 
recently recounted by Acting Principal Environment Judge Newhook. 
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Adopting that approach, along with further incentives to promote a genuine commitment to 
collaborative processes suggested in this document, we consider that the imperatives of plan 
agility can be realised without raising the strong concerns held by many members about a 
potential reduction in the quality of planning outcomes arising through a removed or limited 
right or scope of appeal to the Environment Court. 

 

117. As also stated in the Position Paper, the RMLA considers that through adopting best practice 

over the entire plan process from initial collaboration or consultation to the Environment 

Court appeal phase, a rough template timeframe of “2+2” (two years for consultation/ 

collaboration and Council decision, two years for Environment Court appeal phase) would be 

achievable.  On that basis it is not necessary to completely abandon any one or more stages 

of the current procedures, and even if “timeliness” alone were the essential yard stick of 

good planning (which the RMLA rejects). 

 

118. The Position Paper urged consideration of costs and efficiencies relative to the “whole life 

cycle” of the planning instrument in question, rather than confining attention to of the plan 

preparation process. For example, any costs savings through the process might be 

outweighed through unnecessary or inappropriate requirements for resource consent 

processes to be entered into at substantial cost to industry, tax and rate payers, and arising 

through inappropriate plan provision requirements, consent thresholds and the like. 

 

119. The Position Paper further stated, and regarding proposals for partial appeal rights (as 

proposed under the Reform Bill), as follows: 

 

The fact is that no alternative mechanism involving either a fully removed (High Court appeal 
only) or restricted right of appeal has been proposed that does not create its own perverse 
outcomes and incentives including: 

(a) For Councils to adopt the consensus outcome, rather than as recommended by a 
hearing panel, simply to avoid appeals (LAWF 2 proposal, refer second Russell 
McVeagh paper); 

(b) Use of independent hearing panels to give necessary rigour to first instance hearing 
and decision, while a key pretext for reform is that local body politicians should be 
making the value judgement/policy decisions involved in RMA planning; 

(c) Use of independent hearing panels, with suitably qualified members, together with 
full rights of cross examination (essential if there is only one hearing) will act as a 
deterrent for lay submitters to become involved in the process; 

(d) Difficulties in determining on what basis leave to appeal should be granted (for 
example, where a matter of national significance is at stake, as also proposed in the 
LAWF 2 paper) or inevitably placing pressure on what is meant by an ‘error of law’; 
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(e) Inevitability of increased litigation over issues of leave to appeal within whatever 
scope is retained. 

We do not consider these options effectively resolve the issues they create; let alone seek to 
address.” 

 

120. Again, the RMLA stands by those comments and concerns which it considers bedevil the 

proposed procedure for the Auckland Combined Plan, including for specific reasons 

addressed further in the submissions below. 

 

121. By way of further general introductory comment the RMLA seriously doubts whether the 

proposed timeframe of three years for completion of the process is achievable; and 

harbours concern as to the practicability (or degree of realism) associated with managing 

the type of first instance hearing process envisaged by the Reform Bill. Potentially thousands 

of submitting parties could all call witnesses, with (and necessarily so) full rights of cross 

examination of any witness called by any other party, on the myriad of topics that would 

need to be addressed through the hearing sessions comprising the Hearing (overall process) 

as defined. 

 

122.  For these reasons, the proposed procedure for the Auckland Combined Plan may not result 

in an effective net overall time saving relative to a well-managed two staged process 

commencing with a genuine commitment to stakeholder collaboration, and concluding with 

an efficiently managed appeal phase. 

 

123. With a starting preference then for the current First Schedule procedure to be applied for 

the Auckland combined Plan (but in that manner), all further aspects of the submission 

regarding the proposed procedure are on an alternative (and less preferred basis), including 

by way of relief sought. 

 

Initial preparation of the combined plan 

124. Specific matter:  The Reform Bill sets out the process by which the combined plan should be 

prepared (new section 120, page 65-66).  The process proposed by the Reform Bill does not 

require any explicit requirement for Auckland Council to undertake a pre-notification 

engagement and consultation programme, or provide any directions as to how such a 

programme should usefully and meaningfully occur. 
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125. Submission:  The RMLA submits that a greater degree of collaboration at the outset of the 

combined plan preparation process (such as that recommended by the Land and Water 

Forum in relation to fresh water reforms as a pretext for removing merit based plan appeals, 

and similarly within the Ministry’s latest Discussion Document) would be beneficial and may 

reduce the level of submissions on the combined plan.  Despite the Council’s assurances that 

effective consultation will occur after the release of the draft combined plan in March 2013, 

the RMLA is concerned as to the value of this consultation if there is no legislative direction 

as to how consultation must occur.  Without meaningful consultation (or indeed 

collaboration) with stakeholders, the removal of full appeal rights is certainly not justified. 

 

126. Relief sought:  The RMLA supports an amendment to the Reform Bill so that the Council is 

directed to invest sufficient time and resources in a meaningful early engagement 

programme prior to the formal notification of the combined plan, and such as now proposed 

in the Ministry’s Discussion Document released on 28 February. 

 

Application of RMA provisions  

127. Specific matter:  The Reform Bill, through proposed new section 118(1) provides that the 

Auckland Combined Plan must be prepared in accordance with both that part of the Local 

Government (Auckland Transitional Provisions) Act and the RMA, except the provisions of 

the RMA that are excluded from applying or which correspond to ‘provisions of this Part’. 

 

128. Submission:  The RMLA is concerned that uncertainty may arise as to whether specific 

provisions intended for the Auckland Combined Plan would displace equivalent provisions 

within the RMA (as corresponding to them), leaving scope for argument that the RMA has 

greater residual application than intended. 

 

129. For example to what extent would sections 132 and 134 entirely displace sections 39 and 41 

of the RMA (and/ or sections 135 and 136 and displace sections 41B and 41C?).  To what 

extent does s148 entirely displace sections 357 and 358 of the Act? 

 

130. The equivalent provisions of the RMA contain subtle differences that it might be argued 

remain extant, as not ‘corresponding’. 
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131. Section 1401(f) sweeps in “any other provision of the RMA” that applies to the Council’s 

preparation of the plan.  Do these then become ‘corresponding provisions’ that also apply or 

are they intended to be displaced? 

 

132. Relief sought:  RMLA submits that a list of those provisions which it is intended be excluded 

and/ or displaced (as corresponding to provisions of this part of the Local Government 

(Auckland Transitional Provisions) Act) be expressly set out, if necessary on a non-exhaustive 

(inclusive) basis. 

 

Audit by the Ministry for the Environment 

133. Specific matter:  The Reform Bill requires the Ministry for the Environment to audit the 

evaluation report on the proposed plan prepared by the Council under section 32 of the 

RMA and any report prepared by the Council under section 165H of the RMA on the 

proposed plan (new section 115(d) (page 61) and 122 (page 66-67)).  After receiving an audit 

report from the Ministry, the Council may amend the reports (new section 122(6) (page 67)). 

 

134. Submission:  The RMLA supports the auditing of the Council’s reports on the proposed plan 

under section 32 and 165H of the RMA by the Ministry for the Environment.  It is submitted 

that this is an appropriate approach and will help to ensure that the combined plan is 

aligned with both central government and the Council’s expectations. 

Timeframe 

135. Specific matter:  The Reform Bill requires the Hearings Panel to provide its 

recommendations to the Council no later than 50 working days before the expiry of three 

years from the date on which the Council notifies the proposed plan (new section 141, page 

35).  The Hearings Panel or the Council, or both, may request the Minister for the 

Environment to extend the original deadline by up to one year (new section 142, page 79). 

 

136. Submission:  The RMLA submits that the Hearings Panel will find it challenging to provide its 

recommendations to the Council within the proposed timeframe.  The Hearings Panel will be 

required to hear from thousands of submitters on varying issues and has the ability (as it 

should) to allow submitters to cross examine any other submitter or expert witness (new 

section 132, page 72).  Even with the wide powers proposed to be given to the Hearings 
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Panel under the Reform Bill and the appointment of an experienced and competent 

chairperson, the proposed timeframes in the Reform Bill may not be feasible. 

 

137. Relief sought:  The RMLA recommends that a more practical and feasible timeframe for the 

Hearings Panel to provide its recommendations to the Auckland Council be incorporated 

into the Reform Bill.  The RMLA considers that an appropriate timeframe would be no later 

than 50 working days before the expiry of four years from the date on which the Council 

notifies the proposed plan, with the ability for this timeframe to be extended by the Minister 

for the Environment by up to one year. 

 

Cross-examination 

138. Specific matter:  The Reform Bill allows the Hearings Panel to permit a party to question any 

other party or witness and may permit cross-examination (new section 132(3), page 72).  

The Reform Bill is silent about whether cross-examination will be limited to expert witnesses 

only. 

 

139. Submission:  The RMLA supports this provision.  It submits that the Hearings Panel should 

have the discretion to allow cross-examination of all parties, and not just expert witnesses, 

for anyone who chooses to give evidence.  If submitters present evidence at the hearing, 

they should be available to be tested on the content of that evidence.  This approach is 

consistent with the discretion that the Environment Court and Boards of Inquiry have to 

permit cross-examination under the RMA.  The RMLA submits that allowing the cross-

examination of all parties (at the discretion of the Hearings Panel) is fundamental to 

producing a robust plan, particularly if full appeal rights are not provided to submitters. 

 

Provision of evidence 

140. Specific matter:  The Reform Bill allows the Hearings Panel to direct a submitter to provide 

briefs of evidence to it before the commencement of a hearing session (new section 135(1), 

page 74).  If a submitter is intending to call expert evidence, the Hearings Panel may also 

direct the submitter to provide expert briefs of evidence to it before a hearing session (new 

section 135(2), page 74).  The proposed section does not provide the Hearings Panel with 

the same powers in relation to the Council. 
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141. Submission:  The RMLA agrees that the Hearings Panel should have the discretion to require 

submitters to provide briefs of evidence, as well as any briefs of expert evidence prior to the 

hearing session.  However, the RMLA submits that the Hearings Panel should also have the 

discretion to require the Council to provide briefs of evidence to the Hearings Panel before a 

session, and if the Council is intending to call expert evidence, the discretion to require the 

Council to provide briefs of expert evidence before a hearing session.  The RMLA submits 

that if the Hearings Panel considers it appropriate, it should be able to direct the Council to 

present evidence justifying parts of the Plan which are being challenged in submissions (and 

then be cross-examined on that evidence). 

 

142. Relief sought:  The RMLA recommends the following amendments are made to clause 125, 

new section 135 of the Bill: 

“135 Directions to provide evidence within time limits 
 

“(1) The Hearings Panel may direct the Council or a submitter to provide briefs 
of evidence to the Panel before a hearing session.  

 
 (2) The Hearing Panel may direct the Council or a submitter who is intending 
to call expert evidence to provide briefs of the evidence to the Hearing Panel 
before a hearing session.  

 
(3) The Council or submitter must provide briefs of evidence under this section 
in the time frame specified by the Hearings Panel. 

 

143. The RMLA recommends that any consequential and necessary amendments are also made 

to clause 125, new section 136 of the Bill. 

 

Hearings report 

144. Specific matter:  The Reform Bill requires the Hearings Panel to make recommendations on 

the proposed plan, in a report to the Council, after it has finished hearing submissions (new 

section 139, page 76).  The Council is only required to make the Hearings Panel’s 

recommendations available to the public when it publicly notifies its decision on those 

recommendations (new section 145, page 81). 

 

145. Submission: The RMLA submits that it is inappropriate for the Council to be provided with 

the Hearings Panel report before submitters on the combined plan or the public.  It is also 

inconsistent with all other RMA processes which provide recommendations or discussions to 

all parties at the same time.  For example, recommendations to requiring authorities are 
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provided to all submitters.  The RMLA submits that this process conflicts with natural justice 

and fairness. 

 

146. Relief sought:  The RMLA seeks an amendment to the Reform Bill requiring the 

recommendations of the Hearings Panel to be provided to the Council, served on submitters 

and made available to the public at the same time. 

 
Scope of decisions and recommendations 

147. Specific matter:  The Reform Bill gives the Council the power to decide whether to accept or 

reject each recommendation of the Hearings Panel and for each rejected recommendation, 

to decide an alternative solution (new section 143(1), page 79).  The Reform Bill proposes 

that an alternative solution must be within the scope of the submissions but may depart 

from the relevant parts of the proposed plan as notified and the Hearings Panel’s 

recommendations (new section 143(1), page 79).  The Reform Bill gives the Hearings Panel 

the power to make recommendations that are beyond the scope of submissions (new 

section 139, page 77).  The Council can accept or reject recommendations of this kind (new 

section 143 (3), page 79). 

 

148. Submission:  The RMLA supports the above proposals in the Reform Bill that allow the 

Hearings Panel to make a recommendation on the combined plan that is outside the scope 

of submissions, but restricts the Council from doing the same when making a decision on the 

Hearings Panel’s recommendations.  The RMLA submits that it is appropriate for the 

Hearings Panel to have some power along these lines as it will have a high level of 

involvement in hearing submissions and evidence on the proposed plan over a considerable 

period to time, and therefore should have the ability to make recommendations that allow 

for unforeseen issues to be addressed, and any ‘better’ provisions emerging during the 

course of the Hearing to be adopted.(if it decides that this is appropriate).  However, the 

Council will not have the same level of involvement in analysing submissions as the Hearings 

Panel and therefore it is appropriate that the Council is not provided with an equivalent 

power. 

 

149. The present legal position (and as consistently applied by the Environment Court) is that any 

amendments to a plan as notified cannot go beyond what is “reasonably and fairly raised” in 
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submissions on it (Countdown Properties (Northlands) Limited v Dunedin City Council [1994] 

NZRMA145). 

 

150. The Courts have applied a pragmatic approach (the Countdown test is to be applied in a 

realistic and workable fashion, rather than from the perspective of a legal nicety) and 

requiring that the ‘whole relief package’ detailed in submissions be considered. 

 

151. As the High Court recorded in Countdown, Councils customarily face multiple submissions 

often conflicting, often prepared by persons without professional help and Councils need to 

deal with the “realities of the situation”. 

152. Where the Environment Court considers that there is a case for amending a planning 

instrument in a manner going beyond the scope of submissions, it may exercise its section 

293 powers, but the Act prescribes a specific procedure involving the possibility of 

consultation with affected parties (refined through the 2005 Amendment Act). 

 

153. If this power is to be conferred therefore, and which comprises a significant change to 

current practice (and whereby both local authority and Environment Court decisions are 

constrained by the scope of submissions) some limitation on the power is necessary to 

ensure that natural justice issues do not arise.  The purpose of further submissions (as 

provided for) is to safeguard against such issues, and cross submissions can be made where 

another submitter proposes changes of concern to any person.  This step could be 

undermined if the power to make recommendations beyond the scope of submissions is 

untrammelled. 

 

154. In addition, provision should be made for a fair process through which any such changes to 

be recommended by the Hearings Panel (and which are not sought in submissions) could be 

put back to the parties that have made submissions on the relevant issues (but perhaps not 

to the effect or extent proposed in the recommendation). 

 

155. The RMLA suggests that if the section 139 (2) power is to be conferred then amendments to 

address these issues should be made, along the lines suggested below. 

 

156. Relief sought:  Add to s139(2) new clause (c) and (d) as follows: 
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“(c) Where any recommendation would go beyond the scope of submissions, the 
Hearings Panel must consider whether to refer the proposed recommendation to 
those parties that made submissions on the provision or matter (as proposed to be 
included or excluded in or from the proposed plan), and whether to give notice under 
section 126 of a further hearing session on the proposed recommendation; 
 

(d) No recommendation may be made of the kind referred to in subsection (a) that 
would (if accepted by the Council under s143(3)) materially prejudice any submitter 
to the proposed plan, or where the Hearings Panel considers it   likely  that there 
would be additional submitters to the proposed plan (raising issues not addressed in 
existing submissions)  had the proposed plan included or excluded the provision or 
matter upon notification.” 

 

Council decisions on recommendations 

157. Specific matter:  As noted, the Reform Bill provides the ability for the Council to accept or 

reject recommendations of the Hearings Panel. 

 

158. The RMLA considers that this raises a substantial natural justice issue. 

 

159. As a basic component of the long established audi alteram partem rule, “she/he who 

decides must hear”. 

 

160. The Courts naturally adopt a pragmatic approach to this requirement and whereby the 

actual decision maker (for example a Crown Minister) may rely on the institutional 

knowledge of its department.  For a discrete decision, such as to a licence or immigration 

permit being conferred, there should not be any great difficulty with some departure from 

the rule. 

 

161. There are also obviously cases where a particular decision may be expressly delegated. 

 

162. In that instance of course the person with delegated authority would hear (and have the 

opportunity to test) the evidence being presented. 

 

163. Under the Hearing proposed for the Auckland Combined Plan however, and which may 

extend over three years, the Hearings Panel may hear from many hundreds if not thousands 

of witnesses and develop a collective experience or understanding of the issues being 

addressed; their relative significance, and with the benefit of any or all witnesses being 

tested through cross examination, along with the outputs of expert conferencing and 

alternative dispute resolution. 
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164. It is of serious concern that the Council (as but one party to the process, albeit the 

proponent of the plan) could, and within a 20 working day period, displace the 

recommendations made by the Hearings Panel without having heard any of that evidence, 

or having had the benefit of the combined experience and (including) expert opinion 

presented to it over the full Hearing process. 

 

165. It was for this type of reason (and concern) that the High Court intervened in the 

Whangamata Marina Society case, finding that the Minister’s discretion was confined (to 

reject a recommendation of the Environment Court) given it had not heard the witnesses or 

had an opportunity to test the quality of the evidence, and that it would be irrational for the 

Minister to rely on evidence which has been tested and rejected by the Environment Court, 

such that the Minister could only differ on the weight to be given to the relevant statutory 

criteria, applying the factual conclusions the Court itself reached. 

 

166. Bearing in mind the confinement of appeal rights (to cases where the Council does reject the 

Hearing Panel’s recommendations) the upshot of the process for submitters would be that 

they may have succeeded in their objectives of persuading the Hearings Panel regarding a 

particular issue, only to be forced to appeal based on a recommendation being rejected by 

the Council, without it having heard their case. 

 

167. The RMLA recommends that this aspect of the procedure be seriously reconsidered, 

including through requiring that if the Council does not accept a Hearings Panel 

recommendation, it must appeal that recommendation to the Environment Court itself. 

 

168. Relief sought:  Delete or amend proposed new s143 such that the Hearings Panel 

recommendations must be adopted as the Council decision. 

 

169. Provide for a right of appeal for Auckland Council relative to any aspects of the Hearings 

Panel recommendations which it seeks to challenge and which any submitter may join as a 

s274 party. 

 

Appeal rights 

170. Specific matter:  The Reform Bill provides limited rights of appeal to the Environment Court 

for those persons who made a submission addressing a provision or matter in the proposed 
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plan and in relation to which the Council rejected a recommendation of the Hearings Panel 

(new section 149-150, page 83-84).  The Reform Bill provides appeal rights to the High Court 

for those persons who made a submission on the proposed plan but only on a question of 

law (new section 149 & 152, page 83 & 152). 

 

171. Submission:  As addressed earlier, the RMLA submits that the limited rights of appeal to the 

Environment Court provided in the Reform Bill do not accord with natural justice principles 

and there is a risk that quality planning outcomes will not be achieved. 

 

172. The RMLA is concerned that the justification for the limited appeal rights in the Reform Bill is 

the perception that under the standard process set out in Schedule 1 of the RMA, the 

combined plan could take up to ten years to become operative. 

 

173. It is submitted that the timely preparation of the combined plan to achieve “plan agility” 

should not be at the expense of full appeal rights and quality planning outcomes. 

 

174. The RMLA considers that it is unnecessary to completely abandon any one or more stages of 

the current appeals procedure set out in Schedule 1 of the RMA.  It is submitted that the 

Schedule 1 process will result in a better combined plan for Auckland, in broadly similar 

timeframe than that proposed by the Reform Bill. 

 

175. The RMLA notes that the Environment Court has previously indicated that it has the ability 

to expedite the resolution of appeals on large plans.  The RMLA therefore submits that the 

Schedule 1 process should be retained with some amendments to expedite the resolution of 

appeals. 

 

176. Relief sought:  The RMLA considers that it would be more appropriate for the two-step 

process set out in Schedule 1 of the RMA to be applied to the combined plan process but 

that the Court must determine all appeals on the combined plan within two years, or three 

years with the Minister’s approval. 

 

177. Specific matter:  Without prejudice to the previous submission, new section 150 only 

provides for a submitter to appeal to the Environment Court a provision addressed by that 

person in their submission, and in relation to which the Council rejected a recommendation 
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of the Hearings Panel entirely, and such that it resulted in a provision or matter being 

included in or excluded from the proposed plan. 

 

178. It is readily conceivable that the Council decision might not include or exclude a provision or 

matter in its entirety, but rather amend aspects of a provision as recommended by the 

Hearings Panel, but to near or equivalent effect. 

 

179. By way of illustration, many submissions under the current process are referred to in Council 

decisions as having been “allowed in part”. 

 

180. The RMLA considers that there should be provision for an appeal right where the Council 

rejects a recommendation of the Hearings Panel which results in any significant amendment 

to a provision, relative to the form in which it is recommended for inclusion in the proposed 

plan. 

 

181. Relief sought:  Add after section 1501(b)(ii), new subsection (iii) as follows: 

“(iii) A provision as recommended by the Hearings Panel being amended.” 

 

Operative status 

182. Specific matter:  The Reform Bill provides that the provisions of the RMA (section 86A to 

86G) relating to the legal effect of rules will apply to the combined plan (new section 147, 

page 82).  In other words, rules in the combined plan will have legal effect from the date 

that the Council notifies its decision on the proposed plan following receipt of the 

recommendations from the Hearings Panel.  Section 86B of the RMA provides that some 

rules relating to water, air, soil, significant indigenous vegetation and the protection of 

significant habitats of indigenous fauna or aquaculture activities will have immediate legal 

effect from the date that the proposed plan is publicly notified. 

 

183. Submission:  The RMLA supports this provision as it is consistent with the current approach 

taken under the RMA. 
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Chairperson of the Hearings Panel 

184. Specific matter:  The Reform Bill requires the Minister for the Environment and the Minister 

of Conservation to establish a Hearings Panel (new section 155, page 86).  The Ministers are 

required to appoint members who collectively have knowledge of and expertise in the RMA, 

district and regional planning and policy documents, tikanga Māori and Tāmaki Makaurau 

(new section 155, page 86). 

 

185. Submission:  The Reform Bill does not require the Chairperson of the Hearings Panel to be a 

current or retired Environment Court or High Court judge.  The RMLA submits that it is an 

essential requirement for the Chairperson to hold this experience in order to efficiently and 

effectively manage the hearing of submissions on the combined plan within the proposed 

timeframes and guide quality recommendations to the Council. 

 

186. Relief sought:  The RMLA suggests that clause 125, new section 155 of the Reform Bill is 

amended to require the Minister for the Environment and the Minister of Conservation to 

appoint a current or retired Environment Court or High Court judge as the Chairperson of 

the Hearings Panel. 

 

187. In the event that the Environment Court appellate route is reinstated for the Auckland 

combined plan process then the RMLA acknowledges that the reference to an Environment 

Court judge in this context should be limited to a retired Environment Court judge. 

 

General support 

188. In addition to the above, the RMLA wishes to indicate its support for a number of proposals 

in the Reform Bill.  These include but are not limited to the following provisions: 

a. Pre-hearing session meetings (new section 127, page 69); 

b. Conference of experts (new section 129, page 70); 

c. Alternative dispute resolution (new section 130, page 35); and 
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d. Procedural matters (new section 134, page 73). 

 

 

 
 

 

Signed by: 

Maree Baker-Galloway 

On behalf of RMLA 

 

Date:  28 February 2013 

 


