
Resource Management Journal 1

Journal
inside
this issue

Official Journal of the Resource Management Law Association of New Zealand Inc.

Resource Management

INTRODUCTION

The recent decision of the Supreme Court 

in Greenpeace New Zealand Inc v Genesis 

Power Ltd [2008] NZSC 112 (“Genesis 

decision”) considers the ability of consent 

authorities to take into account adverse effects of 

greenhouse gas (“GHG”) discharges on climate 

change under the Resource Management Act 1991 

(“RMA”).  This article examines that decision and 

its implications for resource management law in 

New Zealand.

BACKGROUND

This case followed an application to the High 

Court by Genesis Power Ltd (“Genesis”) for a 

declaratory judgment on the meaning of s104E of 

the RMA in relation to a proposal for a gas-fired 

power station in Rodney District. 

SECTION 104E

Section 104E provides that:

“When considering an application for 

a discharge permit or coastal permit 

to do something that would otherwise 

contravene section 15 or section 15B [of 

the RMA] relating to the discharge into air 

of greenhouse gases, a consent authority 

must not have regard to the effects of such 

a discharge on climate change, except to 

the extent that the use and development 

of renewable energy enables a reduction in 

the discharge into air of greenhouse gases, 

either –

(a) in absolute terms; or

(b) relative to the use and development of 

non renewable energy.”

Section 104E was inserted into the RMA by the 

Resource Management (Energy and Climate 

Change) Amendment Act 2004 (“the 2004 

Amendment”).  An analogous s70A, regarding the 

relevance of climate change to regional plan rules 

on GHG discharges, was also inserted by the 2004 

Amendment.  

climate change and 
the rma
front cover

editorial 
page 6

 
 
te maru o ngati 
rangiwewehi decision 
page 7

supermarket wars: 
episode xxv11
page 11

urban design and 
reform of the rma 
page 16

where the wikd 
things are  
page 21

jumping the queue? 
transfer of water 
permits
page 26

case notes
page 29

off the plan-et with 
jim hopkins 
page 33

climate change and the rma: 
implications of greenpeace new 
Zealand inc v genesis Power Ltd

April 2009 rmj

Ed Steane Solicitor, Chapman Tripp 
Teresa Weeks Senior Solicitor, Chapman Tripp



Resource Management Journal 2

The 2004 Amendment also added 

two further matters to s7 that a 

consent authority is required to ‘have 

particular regard to’ when exercising 

powers under the RMA, namely:

“(i) the effects of climate 

change; 

 (j) the benefits to be derived 

from the use and development 

of renewable energy.”

BACKGROUND TO THE 
GENESIS APPLICATION

Genesis had sought the High 

Court’s clarification on the correct 

interpretation of s104E of the RMA 

following the High Court’s previous 

decision in Greenpeace New Zealand 

v Northland Regional Council [2007] 

NZRMA 87 (“Northland Regional 

Council case”).  In the Northland 

Regional Council case the High 

Court, overturning a judgment of the 

Environment Court, concluded that 

s104E enables a consent authority to 

have regard to the effects on climate 

change of discharges into air of GHGs 

to the extent that such effects may 

be compared against the effects of an 

equivalent renewable energy proposal 

which would reduce GHG discharges.

Genesis made a declaratory judgment 

application to the High Court, 

effectively challenging the outcome 

in the Northland Regional Council 

case.  Genesis’ application was 

transferred to the Court of Appeal for 

determination.

Genesis contended that s104E (and, 

with necessary modifications, s70A) 

meant that a Regional Council was 

not permitted to consider the effects 

of GHG emissions on climate change 

when determining whether to grant 

resource consent for a non-renewable 

energy proposal.  Genesis considered 

that the ‘exception’ in s104E and 

s70A for the consideration of effects 

on climate change would only apply 

when assessing a renewable energy 

project.

In support of this argument Genesis 

referred to the policy background of 

s104E/s70A and what Genesis saw 

as a clear legislative intent to regulate 

GHG emissions at a national rather 

than regional level.  Genesis also 

highlighted previous Environment 

Court decisions (preceding the 

2004 Amendment) which indicated 

judicial opposition to managing GHG 

emissions under the RMA on an ‘ad 

hoc’ regional basis.

Greenpeace New Zealand Inc 

( “Greenpeace” )  opposed th i s 

application.  Greenpeace argued 

that only through the High Court’s 

interpretation could s104E be read 

consistently with the obligations 

in s7(i) and (j).  Greenpeace also 

noted that there would be practical 

difficulties under s70A in drafting 

a rule providing for the benefits 

of renewable energy for climate 

change without disadvantaging 

non-renewable energy projects.

THE COURT OF APPEAL 
DECISION

The Court of Appeal in Genesis Power 

Ltd v Greenpeace New Zealand Inc 

[2008] NZRMA 125 generally found 

in favour of Genesis, with the Court 

making a declaration that:

“ In  cons ider ing the 

application by Genesis Power 

for a discharge permit relating 

to the discharge into the air of 

greenhouse gases associated 

with the proposed Rodney 

power station, the Auckland 

Regional Council must not 

have regard to the effects of 

that discharge on climate 

change.”

Greenpeace appealed this decision 

to the Supreme Court contending 

that the Court of Appeal was not 

correct in interpreting the exception 

in s104E (and, by implication s70A) 

as applying only to applications 

involving the use and development 

of renewable energy.  Greenpeace 

also, separately, challenged the 

Court of Appeal’s decision to grant 

declaratory relief to Genesis in these 

circumstances.

THE SUPREME COURT’S 
DECISION ON SECTIONS 
104E AND 70A

By a majority of four to one the 

Supreme Court found in favour of 

Genesis, dismissing Greenpeace’s 

appeal.  The majority held (at para 

65) that:

 “When s104E is 

interpreted by reference to its 

text and its purpose, and the 

record of the passage through 

Parliament of the legislation 

of which it formed part is 

considered, the outcome is 

clear; the exception within it 

applies only to applications 

involving the use and 

development of renewable 

energy. The Court of Appeal 
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was correct in interpreting 

the section in this way, and in 

granting declaratory relief to 

that effect.”

Chief Justice Elias disagreed with the 

majority.  The Chief Justice set out in 

her dissenting judgment (at para 43) 

that she was:

“…of the view that the 

declaration granted by the 

Court of Appeal is based 

on a misinterpretation of 

the legislation. [She] would 

allow the appeal and make a 

declaration that the Auckland 

Regional Council ,  in 

considering the application by 

Genesis Power for a discharge 

permit, must have particular 

regard to the benefits to be 

derived from the use and 

development of renewable 

energy.”

THE SUPREME COURT’S 
REASONING

The majority adopted a two stage 

approach to interpreting ss70A and 

s104E based on the text and purpose 

of the provisions.  

Textual analysis

In assessing the wording of ss 104E 

and 70A, the Court found (at para 

52) a:

“clear implicit premise that 

the exception is confined 

[to proposals which involve 

the use and development of 

renewable energy]”.  

The majority reasoned that s104E 

is drafted in a ‘case specific’ manner 

and implies that the exception is for 

an actual rather than hypothetical 

reduction in GHG discharges.  The 

majority also noted that if the effects 

on climate change of both renewable 

and non renewable energy projects 

could be considered then, in effect, 

the prohibition in ss104E and 70A 

would have no weight.

Legislative purpose

The majority then assessed whether 

the legislative meaning which they 

considered was ‘implied’ by the text 

was consistent with the purpose of 

the 2004 Amendment.  The majority 

found that, on their analysis of the 

2004 Amendment, the underlying 

policy was (at para 55):

“…to require the negative 

effects of greenhouse gases 

causing climate change to 

be addressed not on a local 

but on a national basis while 

enabling the positive effects of 

the use of renewable energy 

to be assessed locally or 

regionally.”

The majority, accepting on this 

point submissions made by the 

Attorney-General as intervener, 

considered that this interpretation 

was supported by the parliamentary 

record of debate and the explanatory 

notes to the Bill.

The Chief Justice took a very different 

view to the majority on the text and 

purpose of ss70A and 104E.

The Chief Justice considered that 

the legislative history of the 2004 

Amendments made s7(j) central 

to assessing climate change effects 

under the RMA (including when 

applying ss104E and 70A)and helped 

justify a comparative assessment of 

the relative benefits and disbenefits of 

renewable and non-renewable under 

ss104E and 70A.

COMMENT

The Genesis decision is notable for 

the strongly contrasting approaches 

of the Supreme Court (majority) and 

Chief Justice Elias.  While alternative 

approaches by Judges in the higher 

appellate Courts are not uncommon, 

t h e  d i a m e t r i c a l l y  o p p o s i n g 

conclusions reached (and the similar 

division in earlier judgments on 

this issue) reflect the inherent (and 

unfortunate) ambiguity in s104E and 

s70A.

Accordingly, the Supreme Court’s 

decision provides some important 

certainty on the application of s104E 

and s70A.  We do not consider, 

however, that the decision of the 

majority in this case entirely ‘puts to 

bed’ the relevance of climate change 

as a consideration under the RMA.  

CIRCUMSTANCES 
wHERE CLIMATE 
CHANGE ISSUES MAy 
ARISE

There are a range of circumstances 

under the RMA where climate change 

issues may arise when considering an 

activity proposal.  These include:
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Circumstance Example
Assessment under RMA (in light of 

Supreme Court (majority’s) judgment)

Discharge consent (or coastal permit) for 

emission of GHGs from non-renewable 

energy project 

Coal fired power station
Adverse effects of GHGs on climate change 

not a relevant consideration

Discharge consent (or coastal permit) for 

emission of GHGs from non-renewable 

non-energy project 

Oil and gas processing
Adverse effects of GHGs on climate change 

not a relevant consideration

Discharge consent (or coastal permit) 

for emission of GHGs from renewable 

energy project 

Geothermal power 

generation

Positive effects on climate change resulting 

from ‘relative reduction’ in GHGs (due to 

use of renewable energy) can be taken into 

account 

Resource consent for renewable energy 

project not requiring consent for 

discharge of GHGs 

Wind farm power 

generation

No GHG discharges, therefore s104E not 

relevant. Section 7(j) provides general 

support for the benefits to be derived from 

renewable energy

Resource consent for activity not 

discharging GHGs directly but with 

the potential to ‘indirectly’ result in 

increased GHG discharges (and therefore 

climate change)  

Coal extraction for 

industrial use

GHG discharge effects on climate change 

may potentially be taken into account (see 

discussion following) 

Resource consent for activity not 

discharging GHGs but that may be 

impacted by the effects of climate change

Coastal development
Effects of climate change are a specified 

consideration under s7(i)

As the above table illustrates, s104E 

is only relevant to activities that 

require a discharge permit or coastal 

permit to do something that would 

otherwise contravene section 15 or 

section 15B relating to the discharge 

into air of greenhouse gases.  

Accordingly, there are a variety of 

resource consent applications that 

will not trigger s104E but that climate 

change considerations are (or may 

be) still relevant to.  Wind farms are 

a classic example - consent is not 

required for GHG discharges, but it is 

well established that the benefits that 

must be given particular regard under 

s7(j) include the positive climate 

change effects that renewable energy 

can have through the (absolute or 

relative) reduction of GHG emissions 

(see, for example, Upland Landscape 

Protection Society Incorporated v Clutha 

District Council (C085/08)).

The effects of climate change are 

also relevant under section 7(i) of 

the RMA.  To date, this subsection 

has primarily been applied in the 

context of considering sea level rise, 

as an effect of climate change, when 

assessing the appropriateness of 

coastal development in relation to 

land use consents and coastal permits 

(see, for instance Robert John Buckley 

v South Wairarapa District Council 

(W004/08)).

Less obviously, another category 

of activities where climate change 

may be a relevant consideration 

are those that do not themselves 

directly result in GHG emissions but 

nonetheless may result in adverse 

climate change effects.  In the RMA 

context, such activities are primarily 

going to be those which indirectly 

facilitate the emission of GHG 

emissions. An immediate response 

to the suggestion that climate change 

could be considered in the context of 

such activities is that the appropriate 

point for the GHG emissions to be 

considered is when assessing the 

actual activity that results in GHG 

emissions (rather than the activity 

that ‘facilitates it’).  

There is, however, some judicial 

precedent for the consideration 

of such ‘indirect emissions’. In a 

recent Australian decision (applying 

legislation similar to the RMA), 

for instance, it was held that in 

assessing the environmental impacts 

of a proposed coal mining activity 

it was necessary to consider the 
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GHG emissions resulting from the 

‘downstream’ combustion of the 

coal extracted (Gray v The Minister 

for Planning & Others [2006] NSW 

LEC 720).  Although a subsequent 

environmental assessment approved 

the coal mining activity (on the 

basis that the climate change effects 

resulting from the end user GHG 

emissions were likely to be negligible) 

the requirement for ‘ indirect 

emissions’ to be assessed was not 

directly challenged (Anvil Hill Project 

Watch Association Inv v Minister for 

the Environment and Water Resources 

[2007] FCA 1480).   

Similarly, in the New Zealand context, 

in Canterbury Regional Council v 

Waimakariri District Council [2002] 

NZRMA 208, the Environment Court 

took GHG emissions into account 

when considering justifications 

for protecting the regional roading 

network from ‘unnecessary’ expansion 

(in the context of a private plan 

change). In the absence of argument 

on whether these matters could be 

validly considered, the Court assessed 

the potential transport-related GHG 

emission impacts of the plan change.

The precise nature and extent of 

any consideration to be given under 

the RMA to third party ‘indirect’ 

emissions of GHGs is uncertain.  It 

is not clear, for instance, whether 

the overseas combustion of fuels 

exported from New Zealand could be 

taken into account when considering 

whether to grant resource consent for 

the extraction of such fuels.  While 

it may be argued that ‘third party’ 

impacts within New Zealand will be 

separately accounted for under the 

RMA, no such guarantee exists where 

the ‘indirect effects’ will result from 

actions that occur in other countries.  

It is also unclear how the practical 

effect of third party ‘indirect’ GHG 

emissions would be calculated 

under the RMA.  Prior to the 2004 

Amendment, the Courts held in 

a series of cases that the effects of 

GHG emissions on climate change 

were proportionately very small and 

were not influential under the RMA 

(see, for instance, Todd Energy Ltd v 

Taranaki Regional Council (W101/5) 

or Environmental Defence Society v 

Auckland Regional Council [2002] 

NZRMA 492).  In more recent 

caselaw, however, the Court has been 

willing to consider, in the context 

of renewable energy applications, 

the climate change benefits that a 

reduction in GHG emissions will 

result in (see, Genesis Power Ltd 

v Franklin District Council [2005] 

NZRMA 541)  Reconciling the Courts 

approaches would be necessary 

if ‘indirect emissions’ were to be 

considered under the RMA.

As the Supreme Court’s decision 

was concerned only with s104E 

and s70A, it does not address these 

broader issues.  Thus, although 

the Supreme Court’s decision has 

clarified the position on applications 

directly involving GHG emissions, 

there are some areas where the role 

of the RMA in addressing climate 

change remains unsettled.

MANAGEMENT OF 
CLIMATE CHANGE 
EFFECTS FROM A 
POLICy PERSPECTIvE

Central to the majority’s approach 

to ss104E and 70A is the view that 

managing adverse effects on climate 

change is a matter to be dealt with 

at a national level rather than a local 

or regional level.  This policy is 

consistent with the approach of the 

Courts in cases on GHG emissions 

before the 2004 Amendment (see, 

for instance, Environmental Defence 

Society (Inc) v Auckland Regional 

Council [2002] NZRMA 492) and 

reflects the significant steps being 

taken, outside the RMA, to manage 

climate change at a national level.  

In particular the Emissions Trading 

Scheme, established pursuant to the 

Climate Change Response (Emissions 

Trading) Amendment Act 2008, 

provides a national level mechanism 

for regulating the emission of GHGs 

and disincentivising adverse climate 

change effects.  While this scheme 

is currently subject to review, the 

National-led government has clearly 

signaled that it intends to retain 

some form of national management 

of GHG emissions.

In light of this national level 

approach to managing the adverse 

climate change effects of GHG 

emissions outside of the RMA, there 

may be a valid argument that these 

effects should be excluded from 

consideration under the RMA.  To 

allow otherwise could risk adverse 

climate change effects being assessed 

twice or ‘double regulated’.

Further thought may therefore be 

required at a central government 

level as to whether the remaining 

potential uncertainty in the RMA 

regarding the status of ‘indirect’ 

emissions should be resolved.  While 

not addressed in the first round 

of RMA reforms that are currently 

underway, the role of climate change 

might usefully be a matter ‘on the 

table’ when the further ‘Phase 2’ 

reforms are considered later this 

year.  
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The April 2009 issue of 

Re source  Management 

Journal goes to press at a 

busy time for resource management 

practitioners.

The  Loca l  Gover nment  and 

Environment Committee hearings 

regarding submissions on the 

Resource Management (Simplifying 

and Streamlining) Amendment 

Bill 2009 are now taking place.  

The Committee is due to report 

back on the Bill to the House of 

Representatives on 19 June 2009, and 

the Government aims to have the Bill 

“in place” as law by 1 July 2009.

In the interim practitioners can 

expect further consultation on Phase 

Two of the RMA Reform process.

The Report of the Royal Commission 

on Auckland Governance was 

released in March 2009.  The report 

contains a number of important 

findings regarding planning under 

the Resource Management Act 1991 

(RMA). The Royal Commission made 

specific comments on the complexity 

of the current planning system and 

its ability to “effectively plan and 

manage … development”.  It noted:

24.14 The RMA is a 

devolved statute that 

provides for most resource 

management policy making 

and consenting to occur at 

local government level.  In 

the case of the Auckland 

r e g i o n ,  u n n e c e s s a r y 

complexity of the system is 

caused by several factors: the 

large number of key decision 

makers  who exerc ise 

re source  management 

powers, the overlaps in 

jurisdiction, the sheer 

number of plans and rules, 

each with their own style 

and presentation, and the 

number of resource consents 

that are often required to 

authorise development of 

land, buildings, businesses, 

and infrastructure.  As 

a result the system is 

difficult and costly for 

participants, creates barriers 

to community engagement, 

and is not justified by the 

outcomes achieved …

As a result, the Royal Commission 

recommended that a single RMA 

plan should be prepared for the 

new region-wide council.  This 

recommendation was based on an 

analysis of current district plans 

which noted that 6 “standard types 

of zones” are used, that 14 types 

of effects based standards are used 

to control development within 

these zones, and that a set of 21 

“environmental standards” would 

also be required to recognise the 

“differing environments such as 

coastal, forested, rural, suburban, 

or urban … across the region” in 

addition to the “palette of zones and 

zone standards”.

This approach has been adopted in 

Victoria where the Victoria Planning 

Provisions provide menus of zone 

based rules for local authorities to 

use when preparing district plans, 

and it will be interesting to see 

whether there is any enthusiasm in 

other regions for a more streamlined 

approach to planning

Finally, with sadness the RMLA 

notes that His Honour Principal 

Environment Judge John Bollard 

passed away on 27 April 2009.  

J udge  Bo l l a rd  ab l y  l ed  the 

Environment Court through a 

per iod of  s igni f icant  change, 

and will be remembered for his 

contribution to the law and as one 

of life’s true gentlemen.  May he rest 

in peace.

Trevor Daya-Winterbottom

Chairperson, RMLA Editorial 

Committee

editorial
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INTRODUCTION

In the recent Environment 

Court decision in Te Maru O 

Ngati Rangiwewehi and Anor v 

Bay of Plenty Regional Council ENV 

A095/2008 the Court granted an 

existing municipal water supply a 

10 year renewal of consent based on 

findings that the take had a significant 

adverse effect on the identity of local 

iwi and that 10 years was sufficient 

time to establish an alternative 

supply from groundwater.  This 

article considers the key findings of 

the decision, and in particular, how 

it sits with existing case law on the 

consideration of alternatives under 

the RMA.  This article concludes 

that while the Te Maru decision is 

consistent with existing case law on 

the consideration of alternatives, it 

may signal an increased willingness 

by the Court to consider the merits of 

alternative proposals in deciding the 

term for which an existing consent 

will be renewed.

BACKGROUND

Rotorua District Council (Council) 

(and its predecessor) had been taking 

water from Taniwha Springs for a 

municipal water supply since 1967.  

The Council applied for a renewal 

at an increased quantity and rate of 

take which was granted in April 2004 

(although at a lower rate of quantity 

and take than applied for).  

Ngat i  Rangiwewehi appealed, 

alleging that the adverse effects of 

taking water were so significant on 

their identity as iwi that the Council 

should seek an alternative supply 

and that the term of consent should 

be reduced to allow only sufficient 

time for an alternative supply to 

be investigated and implemented 

(described as a “run out consent”).

The Environment Court decision 

– key findings

The Court granted the Council a 

10 year term of consent based on 

findings that:

• Taking water from the 

springs would have a 

significant adverse effect 

on Ngati Rangiwewehi’s 

identity which could not 

be addressed by conditions 

o f  c o n s e n t  r e d u c i n g 

abstraction or maintaining 

a certain minimum flow as 

effects on cultural values 

“do not necessarily rise or 

lower proportionate to the 

amount of abstraction”;

• The effects of the abstraction 

on Ngati Rangiwewehi 

were matters of national 

importance under section 

6(e), and also came within 

section 7(a) and section 8;

• Existing case law (McGuire 

v Hastings District Council 

(2002) NZRMA 81, TV3 

Network Services Limited 

v Waikato District Council 

[1998] I NZLR 360 and 

Friends and Community of 

Ngawha Inc v Minster of 

Corrections [2002] NZRMA 

401)  es tabl i shed that 

where a proposal would 

result in significant adverse 

effects on a matter of 

national importance, the 

consideration of alternatives 

(in this case alternative 

sources  o f  munic ipa l 

supply) was a necessary 

part of satisfying whether a 

proposal meets the Act’s test 

of sustainable management;

 

• The Council’s consideration 

of alternative sources of 

the decision in te maru o ngati 
rangiwewehi and the consideration 
of alternatives under the rma

By Warren Bangma, Associate, Simpson Grierson
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municipal supply in this 

application was “cursory at 

best”;

• The Court did not have 

jurisdiction to direct the 

Council to establish an 

alternative municipal supply 

from groundwater (which 

was more costly than taking 

water from the springs) and 

noted it was conscious that 

costs incurred by public 

authorities for works were 

an “executive matter for 

which they have political 

responsibilities to their 

electorate”; and  

• Evidence showed that when 

alternative sources of supply 

were properly assessed 

according to their cost, 

technical feasibility, and 

cultural factors (i.e. impact 

on iwi), a municipal supply 

from groundwater was 

preferable to taking water 

from the springs and could 

be established within 10 

years.

ISSUES RAISED By THE 
DECISION

Application of the decision to other 

matters of national importance and 

section 7 and 8 matters?

The first issue is what exactly is the 

ratio of the decision and how might it 

apply to other cases? 

At a narrow level, the case is 

authority for the proposition that 

where an application for resource 

consent will result in adverse effects 

on the relationship of Maori and 

their culture and traditions with 

their ancestral lands, water, sites, 

waahi tapu and other taonga under 

section 6(e) of the Act, the applicant 

is required to consider alternative 

methods of undertaking the activity 

to show that the application complies 

with Part 2 of the Act.

Beyond that narrow proposition, 

it is less clear how the decision 

applies to applications which have 

adverse effects on matters of national 

importance other than section 6(e), 

or applications which have effects on 

section 7 or section 8 matters (but 

not on matters of national importance 

under section 6).

Nothing in the decision suggests that 

the Court considered there to be a 

distinction between section 6(e) and 

other section 6 matters, in terms of the 

requirement to consider alternatives.  

Although the decisions cited by the 

Court (perhaps understandably) deal 

with section 6(e), rather than other 

matters of national importance, the 

Court summarises the case law as 

relating to proposals which affect any 

matter of “national importance”. 

In terms of how the decision applies 

to applications which have adverse 

effects only on section 7 or 8 matters, 

this issue did not arise in Te Maru as 

the Court found the effects on iwi 

came within 6(e)  and sections 7(a) 

and 8.  However, there is no reason 

why the decision could not apply to 

applications which only had adverse 

effects on section 7 or 8 matters. 

Although the Court summarises the 

principles expressed in McGuire, TV3 

Network Services Limited and Friends 

and Community of Ngawha Inc as being 

a duty to consider alternatives where 

“an objection is raised to a matter of 

national importance” it is clear from 

other parts of the decision that the 

Court is, as with any other proposal, 

weighing the benefits of the scheme 

against its adverse effects on iwi 

under Part 2.  This means that there 

would appear to be no reason why, in 

principle, an application would have 

to have adverse effects on a matter of 

national importance before the duty 

to consider alternatives applies.  The 

contrary view is that only a proposal 

adversely affecting a section 6 matter 

should trigger the more onerous 

obligation to consider alternatives in 

Te Maru.

Pending further judicial clarification, 

the duty to consider alternatives, 

as expressed in Te Maru, could 

potentially apply to a wide range of 

other decisions in the future.

Interestingly, whatever the scope 

of the duty to consider alternatives 

in Te Maru, if the applicant is a 

Council, it is already required to 

identify alternatives and consider 

community views in relation to those 

alternatives as part of its decision 

making process under Part 6 (in 

particular, sections 77 and 78) of the 

Local Government Act 2002.  If the 

decision relates to land or a body of 

water then the Council is required 

under section 77(1)(c) to take into 

account the relationship of Maori 

with their “ancestral land, water, 

sites, waahi tapu, valued flora and 

other taonga”.  If these requirements 

are not observed its decision may 

be overturned through judicial 

review: Council of Social Services in 

Christchurch/Outautahi Incorporated v 

Christchurch City Council CIV-2008-

409-001383, 25 November 2008, 
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per Chisholm J.  To that extent, 

Te Maru may make little practical 

difference to the decision making 

process already followed by Councils, 

although clearly other infrastructure 

providers such as council controlled 

organisations and private sector 

companies are not subject to the 

requirements in Part 6 of the Local 

Government Act.

PRE-EMPTION 
OF DECISION ON 
ALTERNATIvES By 
LOCAL BODIES?

Another issue raised by the decision 

is the meaning of the Court’s 

comments: 

“We are conscious that costs 

incurred by public authorities 

for their works are executive 

matters for which they have 

political responsibilities to their 

electorate.”

Martin Taylor in an article on this 

decision published in Issue 98, 3 

October 2008 of Law Talk RMA 

alternatives – an exception to Fleetwing 

suggests these comments might 

mean the Court cannot disturb a 

Council’s properly reasoned decision 

that an alternative is too expensive.  

He further suggests this could limit 

the ability of the Court to make a 

decision on the merits of alternatives. 

With respect, the Court’s comments 

do not need to be taken that far.  A 

narrower reading of the Court’s 

comments is that it is up to the 

Council (as with any applicant) to 

decide whether an alternative is too 

expensive to pursue.  However, it is 

still the role of the Court to assess 

whether an application meets the 

purpose of the Act.  In Te Maru the 

Council had decided that expanding 

the existing municipal supply 

from the springs was the most 

appropriate option (as groundwater 

was too expensive).  However, the 

Court weighed the additional cost 

of groundwater against the adverse 

effects on iwi and granted a reduced 

term of consent.  So although the 

Court was conscious of the Council’s 

decision on the cost of alternatives, it 

was ultimately not a decisive factor.

The use of “run out consents” and 

the jurisdiction of the Court to make 

directions as to alternatives

Another interesting aspect of the 

decision is the Court’s findings on 

its jurisdiction to make directions 

regarding alternatives.

In Te Maru the Court notes that 

it does have jurisdiction to make 

f indings whether the Council 

gave “adequate consideration to 

alternatives”.  However, the Court has 

no jurisdiction to direct the Council 

“as to expenditure on alternatives”.  

Impliedly this must also mean the 

Court has no jurisdiction to direct 

the Council (or any other applicant) 

to seek approval for a particular 

alternative under the Act, even if 

the Court has made findings that an 

alternative would comply with Part 2.

This leaves the Court in an interesting 

position.  Although the Court makes 

findings that a municipal supply from 

groundwater is technically feasible 

and desirable due to the avoidance 

of adverse effects on iwi (even 

when factoring in the additional 

cost), it is unable to direct the 

Council to establish that alternative 

supply.  Instead, the Court finds 

that a municipal supply could be 

established and implemented within 

10 years and grants the existing 

scheme (which it acknowledges 

has significant adverse effects on 

iwi) a 10 year term of consent.  It is 

suggested this decision is probably 

the correct decision on the facts.  The 

Court would have been mindful that 

declining consent was not practically 

speaking an option, as it would cut off 

water to those served by the scheme.  

Furthermore, there may have been 

a jurisdictional bar to declining 

consent as Ngati Rangiwewehi were 

not seeking that consent be declined, 

but rather that a “run out consent” be 

granted. 

The practical outcome is that a water 

take with significant adverse effects 

is confirmed for another 10 years.  

Although the Court cannot direct 

the Council to establish a municipal 

supply from groundwater, it has given 

the Council and regional council a 

fairly strong hint on what it regards as 

the merits of an alternative proposal.

DOES THE DECISION 
IN Te Maru CHANGE 
THE LAw REGARDING 
CONSIDERATION OF 
ALTERNATIvES?

As noted earlier, the Court cites in 

support of a duty to consider the 

“merits of an alternative supply…

where an objection is raised to a matter 

of “national importance” the decisions 

in McGuire, TV3 Network Services 

Limited and Friends and Community 

of Ngawha Inc.  Interestingly, the 

decisions in McGuire and Friends and 

Community of Ngawha Inc deal with 

designations while the decision in 
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TV3 Network Services Limited deals 

with an application for resource 

consent.  With designations, of 

course, there can be a requirement 

under section 171 or 168A, for 

the territorial authority to consider 

“whether adequate consideration has 

been given to alternatives sites, routes, 

or methods of undertaking the work” 

(if it does not have an interest in 

the land sufficient for undertaking 

the work, or it is likely the work 

will result in significant adverse 

effects).  With applications for 

resource consent there is no such 

requirement in section 104, but 

there is a requirement in Schedule 4 

to list in the AEE “possible alternative 

locations or methods of undertaking the 

activity”, if it will result in significant 

adverse effects.  The Court in TV3 

Network Services Limited considered 

the significance of this difference in 

wording and found that consideration 

of alternatives was still relevant to 

consent applications (as well as 

designations) where the application 

affected a matter of  national 

importance.  This means that the 

decision in Te Maru does not appear 

to change the law in that respect.

How then does the Te Maru decision 

sit with statements in Fleetwing Farms 

Limited v Marlborough District Council 

[1997] 3 NZLR 257 that applications 

for resource consent under the 

RMA must be considered “on their 

merits” and an application cannot be 

refused on the grounds that another 

(alternative) application “would or 

might meet a higher standard than the 

Act specified”?

It is suggested that the Te Maru 

decision is not inconsistent with 

Fleetwing.  Fleetwing involved two 

competing applications to use 

part of the coastal marine area for 

aquaculture, where the grant of one 

application necessarily excluded the 

other.  The Court noted it could not 

decide the application before it by 

considering whether the alternative 

use of the space would be better.  In 

Te Maru, the Court does not consider 

the merits of an alternative use of 

the water from Taniwha Springs, 

but rather, what alternatives might 

exist to supply an essential service 

(water).  Presumably mindful of 

the fact that declining consent is 

not an option, the Court grants 

a “run out” consent, based on 

the minimum amount of time to 

establish an alternative supply (10 

years).  It is suggested that this is 

not inconsistent with Fleetwing as 

it does not involve an alternative/

competing use of the same resource.  

The consideration of the alternative 

(in this case groundwater) does not 

result in the renewal application 

being declined, but rather sets the 

term of the renewal.

CONCLUSION

The Te Maru decision signals a 

willingness on the part of the 

Court to consider the merits of 

alternative proposals in setting the 

term for renewal consents, even if 

(as suggested by the author) it does 

not change the law in relation to 

the consideration of alternatives 

as expressed in McGuire ,  TV3 

Network Services Limited, Friends and 

Community of Ngawha Inc and in 

Fleetwing.  It is not difficult to imagine 

the Te Maru decision being argued in 

favour of granting a renewal consent 

for other major utility projects such 

as a power generation scheme based 

on evidence about the time required 

to establish an alternative source.  

Beyond that, it is suggested that the 

Te Maru decision is consistent with 

existing case law and does not alter 

the scope of the duty to consider 

alternatives under the RMA.
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The High Court recently 

re jected an appeal  by 

G e n e r a l  D i s t r i b u t o r s 

Limited and upheld a decision of 

the Environment Court to allow 

development of a supermarket and 

large format retail centre on the fringe 

of Te Awamutu (General Distributors 

Limited v Waipa District Council & 

Anor CIV 2008-404-004857).

Among the issues in the appeal was 

the Environment Court’s acceptance 

that the adverse effects on the Te 

Awamutu town centre would not be 

“beyond those ordinarily associated with 

healthy trade competition.”  The direct 

sales impacts on the town centre retail 

sector were estimated at between 

19% (by the expert for the Waipa 

District Council) and 31% (by experts 

appearing for General Distributors). 

The Environment Court preferred the 

opinion of the expert for the Council, 

that there would be “…only minor and 

temporary effects” on the town centre.

The High Court considered that 

“the Environment Court in the present 

case was required to disregard trade 

competition and any effect on the 

town centre ordinarily associated 

with or expected from normal trade 

competition.”[96]. 

The High Court’s decision may 

have effectively established a new 

broader and higher threshold for 

assessing the significance of effects 

of new retail and other commercial 

development on existing centres. 

The decision explicitly accepted that 

the Court must disregard the effects 

of trade competition, not just trade 

competition per se. On the basis of 

the decision, direct sales impacts in 

the range of 19 to 31%, and also any 

consequent or flow on effects for town 

centre amenity, can be considered as 

“normal trade competition”. 

This represents a considerable 

narrowing of scope for the Court’s 

consideration of sales impacts and 

consequent effects on urban form 

and amenity. While there has never 

been a defined threshold for what 

constitutes a minor or significant 

scale of effect, in the New Zealand 

context direct sales impacts of 

this magnitude are very rare, even 

in towns where retail is heavily 

concentrated in the town centre.  In 

the main urban areas, the largest 

developments will seldom have 

direct impacts of such scale on other 

individual centres, and probably 

never on the CBD.  More importantly, 

smaller individual developments, 

such as supermarkets, discount 

department stores, or groupings of 

large format outlets in stand alone or 

out-of-centre locations, seldom have 

direct sales impacts or flow on effects 

at anywhere near this level. 

If the Court’s decision has indeed 

established the benchmark, then 

local authorities will find it extremely 

difficult to decline consent for new 

developments on the grounds of 

likely effects on their town centre 

or the centres network. While the 

Court acknowledged that town centre 

consolidation and retail dispersal 

are legitimate resource management 

concerns, and that provision for 

these can properly be made in district 

plans, it is difficult to see how effect 

can be given to such provisions – 

particularly given the proposals in the 

Resource Management Amendment 

Bill to now explicitly exclude 

from consideration the effects of 

trade competition, not just trade 

competition itself. 

A key problem is that there are no 

definitions of what constitutes ‘trade 

competition’ or the ‘effects of trade 

competition’ in the RMA, nor are any  

proposed within the Amendment Bill. 

The decision referred to a general 

notion of “..rivalrous behaviour which 

can occur between those involved in 

commerce.”[82] The High Court 

appears to have taken the widest 

possible interpretation and in effect 

supermarket wars: episode 
xxvii - trade competition 
strikes back
J D M Fairgray, Director, Market Economics
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has equated ‘trade competition’ with 

‘commercial business activity’ – ie 

that all commercial business activity 

constitutes trade competition. This 

is to some degree understandable, 

since most commercial businesses 

are directly involved in competitive 

activity, and it is very difficult to 

identify which parts of their normal 

business operation (including 

location and investment decisions) 

are not subject to competitive 

imperatives. A starting position 

that all aspects of a commercial 

business’ operation constitute ’trade 

competition’ is not unreasonable.

However, the lack of definition 

creates a fundamental problem 

when resource management and 

sustainability consideration must 

range more widely, to cover economic, 

social and cultural wellbeing and 

the biophysical environment. The 

High Court has declined to define 

the boundaries of trade competition. 

The implication of this stance is that 

any effects arising from (“associated 

with or expected from”) normal 

commercial business operation may 

arguably be deemed to lie outside 

the Resource Management Act 1991 

(“RMA”) (under s74(3)), because 

these effects can be considered part 

of “normal trade competition” – 

whether the effects are direct ones, 

or consequent ones. In other words, 

the High Court’s interpretation seems 

to take the effects of any commercial 

operation outside the ambit of the 

RMA. This interpretation seemingly 

foreshadows the RMA Amendment 

Bill which would prohibit having 

regard to either trade competition or 

the effects of trade competition. 

The Court may consider it has 

left sufficient flexibility (an escape 

route) by using the term normal 

trade competition. Thus, effects 

which are so large that they cannot 

be ignored, can still be captured by 

the Act. However, that threshold 

still appears likely to rule out most 

considerations of development’s 

effects on urban form and efficiency, 

since circumstances where there 

are very large effects will be rare or 

non-existent. This is because even 

major developments are small in size 

and effects relative to large urban 

economies. It means that virtually 

all cases relating to the location of 

commercial business activity will not 

exceed the ‘normal trade competition’ 

notion.  The proposed amendments 

will mean the direct or consequent 

effects  of  this  ‘normal  trade 

competition’ will also be excluded 

from consideration. 

The practical difficulty is that 

commercial businesses are a large 

part of urban economies, and their 

location and operational decisions 

are a major influence on urban form 

and urban function, and therefore 

urban efficiency and sustainability. 

Commercial businesses account for 

80% or more of the non-residential 

built urban environment. If their 

development and location decisions, 

and any effects from these, can 

be deemed part of normal trade 

competition, then that could mean 

the major part of our urban built 

environment would be taken outside 

the RMA.

One important implication of an 

undefined, and potentially unlimited, 

exclusion of trade competition and its 

effects from consideration in the RMA 

process, will be to give commercial 

market forces significantly greater 

sway in the planning environment, 

and councils significantly less ability 

to achieve urban form and efficiency 

objectives. This is because in seeking 

to tighten up on involvement by 

trade competitors - which may 

have positive outcomes – the RMA 

Amendment Bill continues to leave 

councils and commercial operators 

to find their own way in determining 

which effects are excluded as “effects 

of trade competition” and which 

are able to be considered.  Without 

definitions of either trade competition 

or the effects of trade competition, 

there will be even greater uncertainty 

than at present, as we are left with 

many shades of grey, and very 

significant consequences if a party is 

found to fall foul of the rules.    

More significantly, the efforts to 

eliminate anti-competitive action 

through the RMA are likely to have a 

much greater impact on councils than 

on commercial businesses. This is 

because the proposed RMA provisions 

to exclude trade competit ion 

and trade competition effects are 

universal. They do not apply only  to 

other commercial businesses (“trade 

competitors”). The exclusions  apply 

to any decision-makers, including 

councils. They would prohibit any 

council from having regard to the 

effects of a consent or plan change 

application if those effects arose from 

“trade competition”.  In the absence 

of any statutory definitions, and with 

most aspects of commercial business 

activity involving some element of 

competition, then almost any effect 

could be presented as being part 

of normal trade competition. The 

onus will be on councils to establish 

which effects are not normal trade 

competition effects and can be 

included in their decision-making. 

For example, which aspects of a new 
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retail development’s effects on traffic, 

and on private vehicle travel patterns, 

are not just part of normal trade 

competition ?   

The extended and undefined trade 

competition provisions may make 

it extremely difficult for a territorial 

or regional council to decline any 

application on the basis of any 

effects. It will certainly require 

councils to establish (and defend) 

their own definitions of which effects 

of commercial business activity 

they are able to have regard to in 

decision making. Similarly, district 

plan provisions relating to urban 

intensification, travel efficiency, 

and the promotion of centres-based 

and corridor-based urban form 

strategies face very considerable risk 

of being untenable because these 

aspects of urban economies are all 

directly impacted by the effects of 

trade competition. Thus, councils’ 

ability to sustainably manage urban 

environments and urban form is 

likely to be substantially reduced 

because there is inevitably a  trade 

competition component in the effects 

they seek to manage. It will then be 

the quality of the urban environment 

which suffers. 

If key effects can be excluded as ‘the 

effects of trade competition’, then 

there may be very little that district 

plans can do to resist commercial 

development aspirations – virtually 

anything can be described as ‘normal 

trade competition’, even where an 

appeal seems consistent with very 

clear objectives in a district plan. It is 

relatively easy to argue that an effect 

constitutes trade competition, and 

relatively hard to argue that it does 

not. 

Both the High Court decision and 

the proposed RMA amendments, 

highlight the ongoing difficulty in 

defining the interface and divide 

between trade competition and 

resource management matters. The 

RMA in its current form suffers 

from lack of  clear definitions and 

guidelines as to where normal 

trade competition ends and where 

legitimate resource management 

concerns begin, and has relied to date 

on ad hoc, case by case interpretation. 

The problem is compounded in 

practice because many local authority 

planners have felt obliged to have 

plan provisions which effectively 

adopt a wait and see approach to 

each individual proposal, since the 

RMA is considered to be effects-based 

and enabling, and activities should be 

excluded only if that specific instance 

would generate unacceptable adverse 

effects.  This approach, while 

providing apparent flexibility, has 

generally limited planners’ ability 

to plan based on accumulated 

knowledge of the likely effects of each 

type of commercial activity, just in 

case one proposal is different. 

Because the statutes have never got 

to grips with the issues, the Courts 

have been left to make case law.  The 

weakness in that is that the Courts 

(like planners) have struggled to get 

to grips with the interface between 

trade competition and sustainable 

managemen t .  Wi thou t  c l e a r 

guidance, the Courts (as in this case) 

have adopted a conservative line and 

avoided a definition.

Moreover,  the consideration of 

trade competition motive within the 

RMA Amendment Bill will provide 

a very broad sword to cut parties 

out from involvement in resource 

management appeals. The measures 

to discourage commercial businesses 

from involvement in the RMA process 

because they are trade competitors 

may well mean that councils are left 

without the support of commercial 

businesses in attempting to uphold 

the provisions of their plans, 

especially those which seek to 

encourage urban intensification. 

It is very easy to portray any 

commercial operator engaging in the 

RMA process as doing so simply for 

trade competition purposes, and very 

easy to climb aboard that bandwagon. 

The underlying presumption is 

that trade competitors only become 

involved in the RMA process for 

anti-competitive purposes. However, 

that key distinction between ‘trade 

competition’ and ‘anti-competitive’ 

actions appears to have received 

scant consideration. It deserves closer 

examination. 

For a commercial business (like a 

supermarket), district plans are an 

important part of their competitive 

environment. The plan provisions 

help to inform their assessment of 

the likelihood that a rival will be able 

to establish in any location, usually 

based on their understanding of the 

likely effects in relation to the plan 

provisions and likely ability to gain 

consent. Other factors - such as the 

existing location pattern of stores, the 

perceived availability of sites and the 

price of land - also contribute to this 

commercial assessment.  There is no 

certainty as to potential locations for 

a business and its rivals, but there 

is knowledge as to the likelihood of 

establishing in any location, under 

the district plan’s environmental 

rules. 
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While the RMA planning context 

only provides l ikelihood  as to 

outcomes (location opportunities), 

in theory it does provide certainty 

as to the environmental rules - that 

a business and its rivals will each 

be subject to the same set of rules 

relating to effects. If all businesses 

are required to comply with the same 

set of environmental rules, then this 

broadly equates to the popular ‘level 

playing field’ for fair competition. 

This gets to the heart of the matter 

– if a business takes action to 

ensure that a rival complies with 

the environmental rules, does this 

constitute ‘trade competition’? Almost 

inevitably, yes it does. However, can 

such action then be consistent with 

the purposes of the RMA? Yes it can. 

Can these conditions be compatible? 

Clearly, our legislature believes so, 

otherwise section 74 would have the 

words “trade competitors” rather than 

“trade competition”, and there would 

not be scope for “trade competitors” 

to be legitimate appellants. So there 

is no presumption that involvement 

in the RMA process by a commercial 

business and trade competitor is 

anti-competitive.

In broader economic and planning 

terms, the rationale for legitimate 

i nvo l v emen t  by  commerc i a l 

businesses seems straightforward:

i. From a resource 

management (planning) 

perspective, if a proposed 

development complies 

with a district plan’s 

environmental rules then 

it is consistent with the 

purpose of the RMA. If 

it does not comply with 

the rules, then it is not 

consistent with the RMA.

ii. If an appellant’s case is that 

a proposed development 

should be required to 

comply with the rules, then 

that appeal is also consistent 

with the purpose of the 

RMA.

iii. Therefore, it is not relevant 

as to who seeks to ensure 

compliance with those 

rules, because society is 

better off (well beings are 

enhanced) if the rules are 

complied with.

iv. From an economic 

perspective, there are 

benefits to society from a 

‘level playing field’ where 

businesses are subject to 

a common set of rules, 

consistently applied. There 

are dis-benefits where some 

businesses are not subject to 

the rules, and consequently 

gain a competitive 

advantage, because other 

businesses which are 

subject to the rules are at a 

disadvantage – the playing 

field is not level. 

v. It follows that a planning 

outcome where businesses 

comply consistently with 

environmental rules is also 

beneficial from an economic 

well being perspective.

In theory, the RMA currently has 

provisions to distinguish and exclude 

anti-competitive actions.  An appeal 

needs to establish that the adverse 

effects of a proposal and/or its 

inconsistency with the district plan 

are such that it should be declined. 

Nevertheless, the common perception 

is that commercial businesses usually 

become involved for anti-competitive 

purposes, and use the Environment 

Court to slow the legitimate progress 

of competitors, and thereby inhibit 

economic growth. While inevitably 

there have been instances of this, is 

there is any evidence that it is the 

rule, rather than the exception ? 

Moreover,  at least part of the 

problem and delay has arisen 

from  the lack of definition of trade 

competition in the current RMA and 

the consequent uncertainty about 

where the boundary lies between 

competitive effects (excluded) and 

legitimate environmental effects. It is 

unfortunate that this problem has not 

been recognised, or addressed, in the 

proposed amendments.

At a fundamental level, the lack 

of definition of trade competition 

arguably emasculates the RMA. At 

the very least it causes considerable 

uncertainty for some investors, while 

others can take advantage of the lack 

of definition. A major reason for 

having a statutory planning system 

is because commercial markets fail 

to deliver the outcomes that society 

wants. If the commercial markets 

are able to operate outside the RMA, 

then the major part of the economy 

(and the urban built environment) 

will not be subject to the purposes 

of sustainable management, and 

objectives of economic and social 

wellbeing. The issue will be much 

wider if the RMA cannot consider 

the effects of trade competition, 

particularly if that exclusion extends 

to the wider, consequent effects of 

business activity. 

The obvious difficulty is that 

commercial business operation 

does not equate with economic 
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wellbeing, and often the effects of 

commercial activity will be in direct 

conflict with economic, social and 

cultural wellbeing objectives for 

the community. Giving primacy 

to commercial business operation 

is likely to result in resource 

management and sustainability 

outcomes which are less than 

optimal. 

The RMA - both current and future 

via the Amendment Bill - needs to be 

supported by clear answers to some 

direct questions:

Question 1: Are the effects of 

commercial business activity subject 

to the RMA, or are all effects of 

commercial business operation 

deemed to be ‘trade competition’, and 

therefore outside the RMA?

Question 2: If commercial business 

activity is subject to RMA, then 

which aspects (and which effects) of 

commercial business activity are to be 

considered as trade competition, and 

which are not? If only some aspects 

of commercial business activity are 

trade competition effects (as in s74) 

and lie outside the RMA, then there 

must be some other aspects which 

are subject to RMA. Otherwise, 

it would follow that all aspects of 

commercial business activity are trade 

competition, and no aspect is subject 

to the RMA.  Therefore, there needs 

to be definition in statute, or through 

the Court’s interpretation, as to which 

aspects are trade competition effects, 

and which are not.

Question 3: If a district plan has 

provisions to avoid, remedy or 

mitigate effects which will arise 

from ‘trade competition’, are these 

therefore ultra vires? Thus, if the 

effects (outcomes) of commercial 

business activity which are not 

consistent with the RMA are deemed 

part of their ‘trade competition’ 

effects, does this mean that such 

effects are not subject to the Act? 

If so, how should local authorities 

deal with the adverse effects of 

‘trade competition’ activity, such 

as increased private travel (vehicle 

kilometres) to access dispersed retail 

outlets.

Question 4: Or does the effects 

process work in reverse – that is, if 

a local authority determines that 

the effects of commercial business 

activity are an RMA consideration, 

then these effects are able to be 

included in the plan, irrespective 

of whether or not the effects are 

part of ‘normal trade competition’. 

This would give primacy to the 

purposes of the RMA, rather than the 

commercial market.

Even though the boundaries of 

trade competition, and its effects, 

have proven difficult to define, it is 

important to do so. There is need for 

clear definitions to be included in 

the amended RMA, so that both the 

private sector and councils are able 

to have some certainty about which 

effects of trade competition can be 

considered under the Act, and which 

cannot. It seems unlikely that the 

amendments intend to mean that all 

the effects of commercial business 

activity are trade competition effects, 

and that all can be excluded. 

If a major aim of the amendments is 

to streamline the RMA, and make it 

work more quickly and efficiently, 

then it seems counter-productive 

to add another layer of uncertainty 

with no def ini t ions of  t rade 

competition and its effects, and leave 

the detail to be hammered out in a 

succession of cases – as has been 

tried unsuccessfully over the last 18 

years. A better approach would be to 

develop definitions now – drawing 

on expertise and experience for the 

required technical-political solution 

– and include these in the proposed 

amendments to the RMA, to enable 

appropr ia te  examinat ion and 

assessment prior to enactment.
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INTRODUCTION

The new government’s policy 

on phase 2 of the reform of 

the Resource Management 

Act 1991 (RMA, or the Act) includes 

a review of urban design issues. It 

acknowledges that the RMA may 

not be working well for our major 

cities and that new approaches and 

legislative reform may be necessary. 

This  inc ludes  explor ing new 

approaches to city development 

and the encouragement of more 

collaboration between planners and 

developers.

New Zealand is a highly urbanised 

country with almost 90% of the 

population living in urban areas. The 

quality of the urban environment 

affects the wellbeing of most people 

most of the time.

The urban environment has been 

managed under the RMA now 

for nearly 18 years. However, it 

is difficult to identify the positive 

effects that the Act has had on the 

quality of the urban environment of 

New Zealand despite the outrageous 

costs and time spent on urban 

resource management.

There is a serious misfit between 

u r b a n  d e s i g n  a n d  r e s o u rc e 

m a n a g e m e n t  s u c h  t h a t  t h e 

effectiveness of the RMA, in respect 

of the urban environment, must be 

questioned, yet again (refer Rae B.J., 

“Why the RMA has failed the Built 

Environment”, NZ Environment 25 

January 2002”).

RESOURCE 
MANAGEMENT

Natural  resource management 

deals primarily with the impact 

of human activities on the natural 

environment. Such impacts can 

only be adverse unless of course 

existing adverse effects are reversed. 

The natural environment must be 

protected from significant adverse 

effects of human activities. Natural 

resource management is primarily 

a conservative or protectionist 

process. It establishes ecological 

“bottom lines” in respect of effects 

on the natural environment.

The RMA is philosophically aligned 

with natural resource management, 

but captures all urban resources as 

well.

PURPOSE AND 
PRINCIPLES OF THE 
RMA

The singular purpose of the RMA 

(s. 5(1)) is to promote the sustainable 

management of natural and physical 

resources. The same purpose and 

principles are applied to both 

natural and physical resources. 

Natura l  resources  cannot  be 

designed, but their use is managed. 

Resources making up the built 

environment, on the other hand, 

may use or affect natural resources, 

but they primarily comprise a 

designed and constructed human 

habitat.

 Physical resources, by definition 

(s .2) ,  inc lude a l l  s t ructures . 

This  is  the nearest  the RMA 

gets to explaining how the built 

environment is part of its subject.

Of the seven matters of national 

importance in the Act (s.6), only 

one is directly related to the built 

environment: the protection of 

historic heritage. Given our short 

urban history, this doesn’t include 

much, and ignores the rest of 

our built environment which will 

urban design & reform 
of the resource 
management act

Barry Rae, Urban Designer, Planner, Architect, Transurban, 
Auckland
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become the heritage of tomorrow. All 

other matters of national importance 

are to do with the protection and use 

of the natural environment.

Of the eleven other matters to 

which particular regard must be had 

(s.7), only three relate, indirectly, to 

the quality of the built environment: 

the maintenance and enhancement 

of amenity values, the maintenance 

and enhancement of the quality of 

the environment and the efficient 

use of resources. 

The urban buil t  environment 

is not referenced directly in the 

RMA.  People and communities 

are included but only as parts 

of ecosystems (s.2 definition of 

Environment). The creation of the 

built urban environment, despite 

it being habitat for most people 

and communities, is reduced to the 

management of physical resources 

within a framework that primarily 

protects the natural environment.

Reference to the environment has 

been interpreted by the courts 

as the existing environment and 

the  fo reseeab le  env i ronment 

determined only by permitted 

activities. However, an existing 

urban environment may change 

drastically in the future by resource 

consents consistent with district 

plan objectives and policies but 

such future likely conditions appear 

not to be relevant when assessing 

adverse effects on the environment. 

By definition (s.3), the meaning of 

effect includes positive or adverse 

effect. The requirements of the RMA 

for preparing an assessment of effects 

on the environment (Schedule 4) do 

not distinguish between positive 

and adverse effects. Both should 

be assessed. When considering an 

application for resource consent 

(s.104(1)), the consent authority 

shall have regard to any actual and 

potential effects on the environment, 

subject to Part II of the Act.  

However, Part II of the Act clearly 

focuses on avoiding, remedying 

or mitigating adverse effects (S. 

5(2)). Nowhere in Part II of the Act 

(Purpose and Principles) is there 

any inclusion of the consideration of 

positive effects on the environment, 

although the wellbeing of people 

and communities could imply 

positive effects on them.

Regardless of district plan provisions, 

every person has a duty to avoid, 

remedy, or mitigate any adverse effect 

on the environment (s.17) but no duty 

to enhance it.

Further, there is no provision 

in the RMA for the balancing of 

positive and negative effects of an 

activity. The bottom line is that the 

RMA requires adverse effects to 

be avoided, remedied or mitigated 

irrespective of the benefits of the 

proposed development. This is 

understandable in respect of the 

natural environment, but is totally 

at odds with the reality of the built 

environment. 

Unfortunately, the RMA imposes 

the same assessment process to 

the built environment as it does to 

the natural environment. Unlike 

the natural environment (already 

created), the built environment is 

under constant change by planning, 

design and development processes. 

The built environment, because 

of social, economic, technological 

and political change, continually 

requires substantial restructuring 

and redevelopment. Given our 

history so far, there is not much of 

our urban environments that need 

protection, but plenty that needs to 

be changed and improved.

The quality of our built environment 

hangs on the definition of amenity 

values (s.2) which means those 

natural or physical qualities and 

character is t ics  o f  an area that 

contribute to people’s appreciation of its 

pleasantness, aesthetic coherence, and 

cultural and recreational attributes.  

This  p laces  s t rong emphas is 

on existing characteristics and 

provides a very narrow scope for 

determining the quality of our urban 

environment. Other important 

attributes of urban amenity should 

include the functional integration 

of urban elements, synergistic 

relationships amongst activities, 

social  interact ion, convenient 

access and movement, sense of 

place, and so on. Urban amenity 

values need to be based on how 

a city actually works as well as 

how it looks. Aesthetic coherence 

is the least relevant quality and it 

is not appropriate to emphasise 

recreational attributes over those of 

other activities.

HUMAN SETTLEMENTS

Human sett lements,  being an 

integration of the Natural, Human 

and Bui l t  Environments ,  are 

managed by the RMA, but nowhere 

in the RMA is there any direct 

reference to human settlements or 

to the purpose and principles of 

sustainable human settlements. 

Human settlements are complex 
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systems constructed to support the 

lives of most people most of the 

time. Their importance, and the 

process of planning and designing 

them, go well beyond notions of 

natural resource management. 

FAILURE OF THE RMA

The RMA is fundamentally flawed. 

Human settlements require a positive 

and creative strategic approach 

to meet changing demographic, 

economic and social circumstances. 

The negative and conservative 

natural  resource management 

approach of the RMA that focuses 

on the adverse effects on the existing 

environment falls far short of what is 

required for the built environment. 

While the role of urban design in 

the resource management process 

is implicit in avoiding, remedying 

or mitigating adverse effects, its 

significant role in changing and 

improving the built environment is 

ignored.

Under the RMA issues of the 

built environment somehow got 

tacked onto those of the natural 

environment and are subject to the 

same assessment process, despite the 

fundamental differences between the 

two.

The RMA is  pr imari ly  an 

environmental protection act and 

is more about the sustainable 

m a n a g e m e n t  o f  n a t u r a l 

resources than sustainable urban 

development.

T h e  R M A  d i d  p r o m i s e 

s u s t a i n a b l e  m i x e d  u s e 

development by dealing with the 

effects of activities rather than 

activities per se, but in practice 

traditional exclusionary activity 

zoning remains the norm after nearly 

18 years under the Act.

For human settlements, the RMA 

in practice is essentially a negative 

conservative process of avoiding, 

remedying or mitigating adverse 

effects on the existing environment. 

We manage resources, not for the 

sake of it, but to create sustainable 

human settlements. The Act should 

be up front with its real purpose.

URBAN DESIGN

The management of current complex 

urban growth, intensification and 

re-structuring (long term issues 

especially for the upper north 

island) cannot be left simply to 

the avoidance, remediation and 

mitigation of adverse effects on the 

existing environment.

Urban design goes well beyond 

the sustainable management of 

resources and deals with sustainable 

d e v e l o p m e n t .  S u s t a i n a b l e 

development requires both planning 

and design process to create quality 

human settlements where the quality 

of the built environment itself 

enables human well being as well as 

needing to be  in harmony with the 

natural environment. 

With urban design, the emphasis is 

on positive physical outcomes and it 

inevitably involves value judgement 

tradeoffs amongst different and 

competing elements and effects in 

achieving an optimum outcome with 

overall benefits and possibly with 

some adverse effects that cannot, or 

need not, be avoided, remedied or 

mitigated. 

As well as designing adverse effects 

out (as required by the RMA), more 

emphasis should be on designing 

social, economic, and cultural value 

in, to create sustainable human 

settlements of complexity, diversity 

and vitality. 

There is  thus a  fundamental 

disharmony between the sustainable 

management of resources and 

sustainable urban design. The 

importance of human settlements is 

lost to resource management.

ALTERNATIvE URBAN 
DESIGN INITIATIvES

The existing chasm between resource 

management and urban design has 

recently been recognised by both 

central and local government.

At the national level, the Ministry 

for the Environment (MfE) has 

recognised the failure of processes 

under the RMA in delivering good 

built environment outcomes and has 

promoted good urban design practice 

by initiating a New Zealand Urban 

Design Protocol. This protocol now 

has over 100 signatories including 

government departments, local 

Human settlements
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authorities, infrastructure agencies, 

health boards, private corporations 

and consultants who undertake to 

champion urban design in their day 

to day operations.

MfE is  currently proposing a 

National Policy Statement on Urban 

Design which all processes under the 

RMA will have to have regard to. It 

remains to be seen how urban design 

policies will be reconciled with the 

deficiencies of the Act.

Perhaps more important ,  the 

Department of Internal Affairs has 

set up an inter-agency Sustainable 

Urban Deve lopment  Uni t  to 

promote place-based approaches to 

sustainable urban development in 

New Zealand. 

At the local level, public outcry 

over the poor quality of urban 

development occurring through 

intensification, and the apparent 

failure of resource management 

processes to address these concerns, 

has led City  Councils to initiate 

non-statutory urban design review 

panels, urban design strategies, 

urban design assessments, urban 

design guides, and so on. 

These initiatives mark the beginning 

of a new collaboration between 

planners and developers, mediated 

by urban design, despite the RMA.

However, at the end of the day, all 

of this has to function within a 

statutory process under the RMA 

which is narrowly focused on 

the avoidance, remediation and 

mitigation of adverse effects on the 

existing environment.

Because of the complexity of some 

urban development, there is an 

argument for specific legislative 

provision for preliminary “outline” 

consents for major projects. Such 

outline consents could define 

broad activity “envelopes” and set 

out, as conditions of preliminary 

consent, precise site-specific urban 

design objectives which, when 

combined with project objectives, 

will form a comprehensive design 

brief for subsequent design and 

full consent. The advantage of this 

approach is that site-specific public 

design issues can be established 

before project design is developed 

in detail, environmental trade-offs 

can be negotiated and consent can 

be obtained in principle before 

developers are committed to the 

costs of detailed design and full 

documentation. 

Most strategic planning, growth 

strategies, structure plans and 

other more positive and design-led 

approaches to human settlements 

are being carried out under the 

Local Government Act (2002).  

Plans under the RMA need to be 

integrated with these planning 

initiatives, as evidenced with the 

Local Government (Auckland) 

Amendment Act (2004).

RECOMMENDED 
CHANGES TO THE RMA

The RMA has failed the urban built 

environment.  The benefits have not 

been worth the costs.

Not only does the cumbersome 

time-consuming and costly process 

of the RMA need to be streamlined, 

but also its fundamental purpose 

and principles need to be expanded 

to deal explicitly with the sustainable 

development of human settlements 

in a positive way. The disharmony 

between urban design and resource 

management needs to be addressed 

in the current reform of the RMA.

The following 10 changes to the 

RMA would begin to redress some of 

the above identified shortcomings of 

the Act:

1. Extend the Purpose of the 

Act to explicitly include the 

positive promotion of the 

sustainable development of 

human settlements, being 

an integrated approach 

to the natural,  human 

and built environments. 

This means optimising 

opportunities for human 

contact  and exchange 

for  economic ,  soc ia l , 

and cultural purposes, 

minimising the use of 

energy, optimising the 

quality of the environment 

a n d  b a l a n c i n g  a l l 

principles.

2. Amend the Purpose of the 

Act to make it clear that it 

includes the consideration 

and balancing of both 

beneficial  and adverse 

effects on the environment 

and that net effects on the 

built environment must be 

positive.

3.  Add to the matters of 

National Importance the 

urban design quality of 

human settlements.
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4 .  To the  de f in i t ion o f 

Environment ,  inc lude 

the built environment as 

well as the human and 

natural environments and 

encompass the subject of 

human settlements as the 

integration of all three 

environments.

5 .  To the  de f in i t ion o f 

Environment ,  inc lude 

the l ikely future built 

environment as defined 

by district plan objectives 

and policies and by other 

statutory documents.

6 .  Link the definition of 

Amenity Values directly 

to  human set t lements 

and include attributes of 

funct ional  integrat ion. 

Also include reference to 

sense of place, identity, 

economic v i ta l i ty  and 

social interaction. Delete 

the words recreat ional 

attributes.

7.  Amend the powers of 

territorial authorities such 

that where district plan 

rules are spatially defined 

by zones, such rules must 

relate to effects that are 

defined by district plan 

standards, not activities.

8. Provide for Preliminary 

Outl ine Development 

consents where site-specific 

urban design principles and 

development “envelopes” 

have been established by 

co l laborat ion between 

Council and the applicant, 

to be followed by more 

detailed design for full 

resource consent.

9. Recognise Urban Design 

Panel recommendations 

as  Other  Mat ters  to 

b e  c o n s i d e r e d  w h e n 

assessing resource consent 

applications.

10. Provide for integration 

w i t h  t h e  L G A  b y 

recognising other relevant 

s t a t u t o r y  p l a n n i n g 

documents.
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THE RESOURCE 
MANAGEMENT ACT 1991 
& THE wILDLIFE ACT 
1953

Recent case law has drawn 

attention to the impact of 

the Wildlife Act 1953 (WA) 

and its intersection with the Resource 

Management Act 1991 (RMA). Some 

of the decisions have been summarised 

in previous RMLA publications and 

it is the intention of this article to 

examine more closely aspects of those 

cases. A particular focus is the use of 

review conditions related to wildlife in 

resource consents and the role of an 

Assessment of Environmental Effects 

(AEE). 

The effect of the WA is to provide 

for the protection of wildlife and to 

regulate the hunting of game. The Act 

deems wild animals to be absolutely 

protected unless scheduled as game, 

partially protected, or not protected 

animals. Wildlife sanctuaries and 

reserves can also be created under the 

Act. Where the absolutely or partially 

protected status applies, permission 

must be obtained from the Department 

of Conservation, in order to hunt or kill 

the animal pursuant to s53. To fail to 

do so, constitutes an offence pursuant 

to s63(1). The restrictions are wide 

ranging and those listed in s63(1)

(c) include disturbing, destroying or 

possessing a nest of protected wildlife 

or game. The definition of hunt or kill 

includes taking, as a result of which any 

method of taking, catching or pursuing 

is also captured by the provision.

Potentially included in these definitions 

is the concept of incidental take, where 

wild animals are killed or taken, or 

their nests interfered with during a 

development activity or vegetation 

removal operation. Fortunately the 

average mynah, rat or opossum and 

many other common introduced 

animals are excluded from protection 

by way of Schedules to the WA. If 

however, the intention is to destroy 

habitat or disturb the nest of fauna 

such as kokako, tui or gecko, a WA 

permit will need to be obtained from 

the Department of Conservation. In 

practice such permits are generally 

obtained in large-scale operations such 

as forestry applications, where the 

habitat of an iconic species is known to 

be affected. When the resource consent 

to fell is lodged with the council, a copy 

is usually provided to the Department 

of Conservation which can make 

recommendations as to procedures to 

follow. 

THE CASE OF THE MOKO 
SKINK

A recent example of the discovery of 

the moko skink, during development 

of the Whangamata marina is a 

cautionary tale. The decision in Gunson 

v Waikato Regional Council unreported, 

Environment Court, 4 December 

2008, A134/2208, Bollard J., records 

the facts. Over a period of a more than 

a decade, the Whangamata Marina 

Society sought and obtained a range 

of resource consents to develop an 

extensive marina at Whangamata, 

Coromandel Peninsula. The consents 

contained extensive conditions 

regulating development activities in 

order to avoid, remedy or mitigate 

adverse effects. In terms of fauna, 

there were particular concerns relating 

to birds such as the banded rail and 

the dotterel. As a condition of one of 

the coastal permits for reclamation, a 

fauna management plan was required 

to be completed.

where the wild things are: 
examining the intersection 
between the rma 1991 
and the wildlife act 1953
Pip Wallace LLB Auck LLM (Hons) Waikato, Lecturer, Department of Geography, Tourism 
and Environmental Planning, University of Waikato. 
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Pursuant to the consent, the 

fauna management plan was to be 

completed prior to construction work 

commencing. When this plan was 

prepared it recommended surveying 

a particular area for reptiles and the 

decision records that the presence 

of moko skink became known to 

the Marina Society in March 2007. 

The presence of the skink at the site 

had not been alluded to in evidence 

of ecologists before the Court, in the 

previous marina appeal brought by iwi 

bodies representing tangata whenua 

interests. No clear finding was made 

in Gunson as to when the moko skink 

occupied the particular site. The 

possibility of migration to the salt 

marsh site post consent was raised.

Although works were not to have 

commenced on the site prior to 

completion of the fauna management 

plan, through miscommunication, 

kikuyu grass and pampas vegetation 

associated with the skink’s habitat 

needs, had been sprayed with 

herbicide in various locations within 

the site.

In this situation, the Department of 

Conservation responded to require 

permits under the WA to be obtained, 

in order to put into place immediate 

measures to protect the species. 

Subsequently, the applicant sought 

interim enforcement proceedings 

in the Environment Court, to the 

effect that the Marina Society obtain 

resource consents to damage/destroy 

the habitat of the species and that 

the Regional Council require this. 

The application was unsuccessful. 

The Environment Court considered 

the chain of events, the actions taken 

and the WA permits obtained and 

determined that the likely effects 

on the environment would not be 

adverse to the point that would justify 

intervention of the Court. 

A pragmatic decision such as this 

may provide welcome relief to the 

conscientious developer caught 

unawares by the presence of a 

secretive species. Yet it treads a path 

that may not be completely beneficial 

to absolutely protected species. The 

moko skink case clearly highlights 

the things that can go wrong. Set out 

below are a series of issues that require 

further thought in terms of managing 

these processes. The issues are not all 

necessarily in reference to the Gunson 

decision, which had its own particular 

set of circumstances.

The case highlights the importance of 

a rigorous AEE, with careful ecological 

assessment, in terms of protecting 

the environment and providing for 

smooth process for the applicant. 

Had the skink been detected from the 

outset, its position could have been 

protected by conditions of consent, 

together with conditions attached to a 

WA permit. To be fair to the applicant 

in this case, there is an inference in 

the decision that the skink may not 

have been present to find in the area, 

at the time of the original assessment 

and should that be the case, then 

such problems are inevitable. In this 

instance the safeguard of a condition 

requiring the preparation of a fauna 

management plan proved invaluable 

to the survival of the skink in this 

habitat. A more rigorous approach 

would require the preparation of 

a fauna management plan as part 

of an AEE, and when there is to be 

a lengthy delay between consent 

and construction, a requirement 

for resurvey of the area in terms of 

protected species. It is accepted that 

such an approach may add to cost 

and delay, but it can be argued that 

the cost, delay, disruption and damage 

to species of not taking this action, 

outweighs the initial expense of 

resurvey.

Is a fauna survey/management plan 

required as a condition of consent 

necessarily the best method to 

approach this problem? A condition 

to be given effect to prior to the 

start of development works, carries 

less risk than an ongoing adaptive 

management condition requiring  

review when unforeseen or undue 

adverse effects are encountered, as a 

result of the operation of the consent. 

Judge Bollard in Gunson accepted the 

Society’s submission that it was not 

possible in relation to a development 

project such as Whangamata Marina to 

predict all fauna that might be on-site, 

particularly where there is a significant 

time lapse between applying for the 

consent and the commencement 

of works. He viewed the essential 

purpose of having fauna management 

plans, to be to ensure that any fauna 

on sites when resource consents 

come to be exercised are identified 

and appropriately managed. It is 

accepted that such plans can provide a 

pragmatic solution, where an adaptive 

management approach can be applied, 

without undue risk. However in terms 

of species for which on site protection 

or translocation is not a viable 

proposition, this approach may carry 

the risk of causing irreversible effects. 

It would be unfortunate if the use of 

adaptive management type conditions 

supplanted the role of a rigorous AEE. 

Once consent is granted and not 

appealed, it confers a right upon the 

owner to carry out the consented 

activities.  Interfering with this right 

is to be treated with caution. Under 
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the RMA the opportunity to prevent 

the operation of the consent is limited. 

Pursuant to ss126 and 132(4) RMA, 

consent may be cancelled if not 

exercised, or upon review, where 

it is found that inaccurate material 

influenced the grant of consent. 

(Director-General of Conservation 

v Marlborough DC, unreported 

Environment Court C113/04).  

As a safeguard, when adaptive 

management-type conditions are 

employed, review conditions are 

attached to the consent pursuant to 

s128 RMA. The use of these conditions 

is central to the employment of an 

adaptive management approach, 

as they enable the conditions to be 

recalibrated to manage the impacts, as 

they are established. Where specified in 

the original consent, review conditions 

enable the consent authority, to review 

conditions of consent to deal with any 

adverse effect on the environment, 

which may arise from the exercise of 

the consent and which it is appropriate 

to deal with at a later stage. Although 

a useful mechanism to reshape 

conditions at a later date, s128 and the 

related s132, do not enable termination 

of the consent. (Minister of Conservation 

v Tasman DC, unreported, High 

Court, Nelson CIV-2003-485-1072, 

9 December 2003, Ronald Young J, 

73-74). Furthermore, when making 

a decision upon the review of 

conditions, the consent authority is 

directed by s131(2)(b) to have regard 

to the matters in s104 and to whether 

the activity allowed by the consent will 

continue to be viable after the change. 

This direction may limit the impact 

of review. It is a further reason for 

supporting the provision of full and 

effective AEEs. The implications of this 

situation will be discussed further in a 

later section of this article.

Although power exists under the 

RMA to take enforcement action 

reliant upon s17 RMA, the general 

duty to avoid adverse effects, it is not 

a section commonly used to restrain 

existing activity and certainly not to 

reverse a constructed development. 

Once a development is consented, 

or construction has commenced, the 

investment and legitimate expectation 

surrounding the development is 

a powerful force to reckon with. 

Furthermore the law is unsettled as 

to whether the remedies available 

pursuant to s314 RMA, in the absence 

of inaccurate information supplied 

with consent, would extend to 

cancellation of the consent (Director 

General of Conservation v Marlborough 

District Council [2004] 3 NZLR 127). 

This is again, a further reason to 

support a rigorous AEE at the outset.

 F ina l ly,  re ly ing  upon 

ecological planning and surveying 

post-consent, but pre-start of 

construction can render fragile 

ecosystems more vulnerable to 

human error. The herbicide spraying 

of potential habitat of moko skink 

is a case in point. Although it could 

happen at any time, it is more likely 

to occur post-consent, as operators 

ready for development. Robust project 

management and vigorous monitoring 

is vital to effective protection of any 

kind.

It is a requirement of s88(2)(b) RMA 

that the detail of an AEE, correspond 

with the size and scale of the effects 

that the activity will have on the 

environment. For a large scale project, 

there is usually a lengthy period 

of lead-in time which enables the 

preparation of a detailed AEE. It 

makes excellent sense for an applicant 

to conscientiously document the 

environmental effects in order to be 

fully prepared for all eventualities 

and this is the practice of many 

major utility companies. Dealing with 

ecological surveys post consent may 

deliver unwanted uncertainty for the 

applicant and may result in costly 

proceedings and delays.

A final issue is the burden that a less 

than adequate AEE can place on 

the general public and government 

agencies such as the Department of 

Conservation. In an environment 

where an order security for costs 

may deter legitimate opposition to 

applications, a rigorous AEE may 

constitute the last line of defence for 

threatened species.

The moko skink case is a useful 

example of problems that may arise 

when development activity intersects 

with wildlife habitat. It appears in 

this situation that the actions of the 

parties involved, have mitigated any 

irreversible impact on the skink in 

this area and that translocation will 

be successful. It must be recorded 

however, that tangata whenua have 

significant concerns relating to the 

entire proceedings and have particular 

concerns relating to activities that 

disturb/and or translocate species 

regarded as taonga.

THE CASE OF THE 
POwELLIPHANTA SNAILS

A second example is the litigation 

stemming from the west coast of the 

South Island, relating to the impact 

of open cast mining and Powelliphanta 

land snails.The decision, Royal Forest 

and Bird Protection Society v Minister 

of Conservation [2006] NZAR at 

paras 21-22, established that habitat 
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destruction resulting in incidental 

killing may equate to a breach of the 

WA, as constituting hunting or killing 

as defined by s2 of the Act. In a related 

2008 decision, Solid Energy New 

Zealand Ltd v The Minister of Energy 

and Ors unreported, High Court, 

Wellington CIV-2007-485-1381, 

Mallon J, 10 December 2008, the 

intersection between the RMA and 

the WA was examined further. The 

decision records that  Solids Energy 

carries out mining pursuant to land 

use consent issued under the RMA and 

pursuant to licences granted under 

the Coal Mines Act 1979 (CMA). As 

the land on which the operations are 

carried out may contain wildlife, the 

permits granted contained conditions 

to protect wildlife, including detailed 

conditions requiring the preparation of 

fauna management plans to facilitate, 

amongst other things, the catching 

and translocation of the snails. The 

decision refers to the reasoning of the 

Environment Court when imposing 

the conditions where the Court stated:

“[132] we acknowledge that 

there is a risk of failure, and thus 

we accept that the conditions 

require close monitoring and 

allow for a regular review of 

the conditions of consent. 

We use an analogy from the 

reasoning in the decision in 

Jackson Bay Mussels Limited 

and Ors v West Coast Regional 

Council in relation to Hector’s 

dolphins. In the event that it is 

found that there is an adverse 

impact on the kiwi or the 

patrickensis snails beyond that 

contemplated in this decision, 

then that is a matter which 

may give rise to the review of 

the consent as a whole. The 

concern of the opponents is 

that by the time the adverse 

consequences of the plan are 

known, the excavation of the 

site will have already occurred 

and the loss of the patrickensis 

and their habitat will be a 

foregone conclusion. ”

Given that a review of condition cannot 

lead to termination of the consent, 

the intent to “review the consent as 

a whole” does not seem particularly 

reassuring. Furthermore, as the 

“opponents” in this case appear to have 

identified, an adaptive management 

approach may allow for the activity or 

part of the activity to proceed, with the 

damage being assessed on an ongoing 

basis. For some species this may be 

appropriate, but for threatened species, 

particularly those with small, discrete 

populations, even limited impact could 

have significant effects on population 

levels. (See for example Drewitt, A.L. 

& Langston, R.H.W., “Assessing the 

impacts of wind farms on birds”, In 

Wind, Fire and Water: Renewable 

Energy and Birds, (2006) Ibis 148 

(Suppl. 1): 29-32).

 Adaptive management is to some 

extent an ongoing experiment, with 

the stakes being particularly high 

for the vulnerable. Factor in human 

error and it could become a lethal 

cocktail. Although it is accepted 

that considerable financial resources 

and scientific expertise may be 

employed in order to limit adverse 

effects on species and achieve sound 

results, where undue risk to species 

is a possibility, the use of adaptive 

management techniques should be 

rigorously controlled. The better 

approach is for the applicant to provide 

a comprehensive AEE, accounting for 

detailed ecological planning, at the 

outset of the application. 

An alternative, or even additional 

approach, is to enable termination 

of the consent upon review. Such an 

option is being promoted in relation to 

proposed legislation for the regulation 

of Environmental Effects in the 

Exclusive Economic Zone (EEZ).  The 

Cabinet paper discussing the proposed 

legislation records in the Executive 

Summary:

“17. A precautionary approach 

that allows for the application 

of adaptive management tools 

will be used to mitigate any 

lack of information about 

the marine environment and 

the environmental effects 

of individual activities.   

The provision for adaptive 

management will not restrict 

the ability of the consent 

authority to decline any 

application.  For example, new 

types of activity, if approved, 

could have a staged work 

programme, with stringent 

monitoring requirements and 

the ability to revoke permission 

if the environmental effects 

exceed set levels. ”  

Amendment to s128 RMA could effect 

the adoption of a similar approach 

on land and in the coastal marine 

area. Although it is accepted that 

the EEZ is less extensively explored 

and researched than the territorial 

sea and land, aspects of scientific 

uncertainty are common to all areas. 

This uncertainty combined with a 

precautionary approach, supports 

an option to cancel consent upon 

review, where it is found that effects 

exceed set levels. The principles of 

non-derogation of grant and legitimate 

expectation may impact upon the 

ability to apply any such amendment 
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retrospectively. However in terms of 

property rights and future consents 

the purpose shared by the parties, 

when they entered the relationship, 

would be shaped by limitations of 

the RMA as amended, as would any 

subsequent consent.   It should also 

be noted that the Cabinet Paper 

sounds a caution in terms of the 

use of an adaptive management 

approach and concludes that:

“ T h e r e  a r e  m a n y 

circumstances, such as 

proposals for activities in 

unique or vulnerable areas, 

where adaptive management 

may not be appropriate due 

to the consequences of any 

irreversible effects.” 

The focus of the Solid Energy 

case was not upon this issue, 

but rather upon the question of 

whether, when Solid Energy takes 

steps to protect wildlife pursuant 

to conditions in RMA and CMA 

consents/licences, it is also required 

to obtain authorisation or consent 

under the WA. Solid Energy was 

of the view, that having obtained 

detailed permission under the RMA 

to deal with the wildlife and take 

steps to protect it by translocation, 

that further permits under the WA, 

should not be required. The Court 

was not convinced by this argument, 

particularly as the existing RMA 

consents required, as a condition, 

that any necessary WA permits be 

obtained. However, the court did 

leave open the possibility that in 

certain circumstances, RMA consent 

could constitute lawful authority for 

the purposes of the WA.

In relation to dual permitting the 

court stated, at para 122,  “Whether 

this dual process serves any useful 

purpose when all relevant interests are 

taken into account by the consenting 

authority under the RMA process, or 

merely serves to add to the time and 

cost for the applicant for a consent, is a 

matter for Parliament.” Sympathy can 

be felt for a conscientious applicant 

who has gone to great lengths to 

obtain a consent that provides for 

protection of a species via a detailed 

translocation procedure and then finds 

that additional permits under the WA 

are needed. In the current climate of 

recession and the drive for efficiency 

of procedure, this will no doubt be 

an area targeted by resource users for 

reform. Before adopting such a change 

there are several issues to contemplate. 

Dual permitting under separate 

enactments is not uncommon, 

particularly where the mandates or foci 

of those Acts are different. Commonly 

these processes are complementary. 

Pursuant to s5, the purpose of the 

RMA is the sustainable management 

of natural and physical resources. 

Protection of the habitat of fauna 

is a matter of national importance 

pursuant to s6(c), however, it is but 

one matter of many to be considered, 

and is viewed as accessory to the 

primary purpose. (NZ Rail Ltd v 

Marlborough District Council (HC) 

[1994] NZRMA 70, 85, Greig J.).  In 

this way, protection of fauna may “give 

way” to another matter of national 

importance or to enabling people to 

provide for their social, economic 

and cultural wellbeing, provided 

adverse effects are adequately avoided, 

remedied or mitigated. 

The WA has a more defined focus 

relating to the protection and control 

of wild animals. It can be argued 

that this defined focus will better 

serve the interests of threatened 

species in ensuring their continued 

existence. The decision-maker on WA 

permits, exercises powers delegated 

by either the Director General of 

Conservation or the Minister of 

Conservation and is likely to be 

well versed in species management. 

Al though the Department  of 

Conservation has extensive input into 

reviewing and making submissions 

on resource consents, RMA land 

use consent procedure does not 

vest decision-making power in the 

Department. In a climate where 

biodiversity is under threat both 

globally and nationally, it would be 

prudent to ensure the presence of 

robust measures to protect threatened 

species, in the suite of regulatory 

tools. That is not to say that the law 

could not be improved, but rather 

that in a situation of risk, it is wise 

to have strong checks and balances. 

It can be argued that in terms of 

threatened species protection, it 

would be a retrograde move to enable 

RMA consent to constitute lawful 

authority for the purposes of the WA.

CONCLUSION

 Successful negotiation of 

space shared with humans, is central 

to the continued existence of many 

species of wildlife. In the practice 

of resource management, finding 

workable solutions to the issues 

of shared space is an important 

challenge for all disciplines involved.
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In the recent decision of Hampton 

v Hampton (Environment Court, 

C102/08, 12 September 2008), 

the Environment Court (with Judge 

Smith presiding) expressed concerns 

with the processing of applications 

to transfer resource consents.  The 

Court’s concerns link in to the growing 

debate regarding water priority.  The 

decision was appealed to the High 

Court, which has recently issued its 

decision (Hampton v Hampton (High 

Court, CIV-2008-409-2394, 9 March 

2009, Chisholm J)).  However, that 

decision does not address the issue 

priority issue.

The Environment Court case focused 

on the identification of the holder of 

resource consents.  However, it is the 

Court’s discussion at paragraphs 27 

- 29 regarding the transfer process 

which is of interest here:

[27] This gives rise to our 

next concern, which relates 

to the transfer process.  

There is nothing to prevent 

S J M Hampton from 

transferring 350,000m³ of 

his apportionment but it is 

clear that S J M Hampton 

is intending to transfer the 

use consent applying to the 

W R Hampton land.  This 

gives rise to some more 

fundamental concerns with 

the transfer process adopted 

by the Regional Council.  

Again it appears that the 

Regional Council is treating 

applications for transfer as 

having some priority in respect 

of the resource over other 

applications.

[28] We are unclear as 

to where this view has 

originated as the Act is clear 

(section 136(4)(b)(i)) that the 

application is to be treated as 

an application for resource 

consent.  Apparently the 

Regional Council are treating 

these on a non-notified basis 

while dealing with new 

applications on the basis of a 

fully allocated resource.  We are 

unable at this stage to see the 

basis upon which the Council 

is able to draw this distinction.  

This may fundamentally 

give rise to the question as to 

whether or not this process has 

become disconnected from the 

intention of section 136 of the 

Act.

[29] Furthermore, it appears 

to us inevitable that there 

would need to be notification 

of such a use application in 

any event given that it does 

not rely on the same take and 

is likely t o have impacts on W 

R Hampton and probably on 

other properties in the area.  

Given our understanding of 

the Canterbury aquifers, we 

do not know that it can be 

concluded that the Stewart and 

Burke site and the Hampton 

site are in the same catchment 

of aquifier.  Detailed evidence 

in respect of the degree of 

connection between various 

takes and applications (uses) 

is generally required because 

of the highly variable nature 

of the connection between 

aquifiers in Canterbury and 

the question of connection 

with catchments.

The issue of priority has become 

increasingly fraught, and the pending 

decision of the Supreme Court in 

Ngai Tahu Property Limited vs Central 

Plains Water Trust will hopefully 

jumping the queue?  
processing of applications 
to transfer water permits

By Daniel Minhinnick, Senior Solicitor, Russell McVeagh
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shed some light on this vexed issue.  

However, that decision is unlikely to 

be a panacea for all issues surrounding 

priority.  Indeed, the Hampton case 

provides an example of the wide range 

of situations where priority becomes 

an issue.  

In a nutshell, the Environment 

Court expressed concerns whether 

applications for transfer of a resource 

consent have priority over other 

applications in respect of the resource.  

As the Environment Court rightly 

recognised, there is no express 

provision in the Resource Management 

Act 1991 (“RMA”) for such a priority 

arrangement.  Nevertheless, it is 

worth looking at the scheme of the 

RMA to see whether it does embody a 

preference for applications for transfer 

to have higher priority over new 

applications.  

Following the 2005 amendments, the 

RMA now includes provisions which 

provide for preference to be given to 

certain classes of application.  Sections 

124A-124C provide that a clear 

procedural and substantive priority 

is to be afforded to applications for 

renewal of existing proposals over 

new applications:

124B - Applications by existing 

holders of resource consents

(1) This section applies when—

(a) a person holds an existing 

resource consent to undertake an 

activity under any of sections 12, 

13, 14, and 15 using a natural 

resource; and

(b)   the  pe r son  makes  an 

application affected by section 

124; and

(c)    the consent authority receives 

1 or more other applications 

for a resource consent that—

(i) are to undertake an activity 

using some or all of the natural 

resource to which the existing 

consent relates; and

(ii)   could not be fully exercised 

until the expiry of the 

existing consent.

(2)   The application described in 

subsection (1)(b) is entitled to 

priority over every application 

described in subsection (1)(b).

(3)   The consent authority must 

determine the application 

described in subsection (1)

(b) before it determines any 

applicat ion described in 

subsection (1)(c).

(4)   The consent authority must 

determine an application 

described in subsection (1)

(b) by applying all the relevant 

provisions of this Act and the 

following criteria:

(a)   the efficiency of the person’s 

use of the resource; and

(b)   the use of industry good 

practice by the person; and

(c)   if the person has been served 

with an enforcement order 

not later cancelled under 

section 321, or has been 

convicted of an offence 

under section 338,—

(i)   how many enforcement 

orders were served or 

convictions entered; and

(ii)   h o w  s e r i o u s  t h e 

enforcement orders or 

convictions were; and

(iii)   h o w  r e c e n t l y  t h e 

enforcement orders were 

served or the convictions 

entered.

There are clearly a range of policy 

matters which drive the above 

framework, including recognition for 

the investment that has been made 

in establishing such schemes, and the 

potential inefficient use of resources 

that could result from other new 

applications leap-frogging the existing 

schemes with respect to priority.  

Providing priority for existing takes 

is also consistent with general 

administrative law principles.    

This begs the question then, of 

whether transfer of existing takes 

should be simply treated as new 

applications with respect to priority, 

or whether transfers deserve different 

treatment.

Section 136(4)(b) of the RMA 

clearly provides that applications for 

transfer are to be treated in the same 

manner as new applications and the 

procedural requirements in the RMA 

are to apply to transfer applications in 

the same manner as new applications.  

On the face of it, that provision does 

seem to cast transfer applications into 

the same boat as new applications, 

and as a necessary result, transfer 

applications should fall within the 

same priority regime as exists for 

new applications.  That presumes 

that the procedural provisions of the 

RMA (sections 88 to 115, 120 and 

121) contain within them a priority 

regime.  However, the procedural 

provisions of the RMA do not in 
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themselves create a priority system.  

Rather, it is the incorporation of 

general administrative law principles 

which derives the need for priority.  

In particular, the non-derogation 

principle, as enunciated in Aoraki 

Water Trust v Meridian Energy 

[2005] 2 NZLR 268, which demands 

a priority system of some form 

within a system on natural resource 

allocation, and further the principle 

that an application should be treated 

on its merits, which derives from the 

“first come, first served” principle 

in Fleetwing Farms Limited v 

Marlborough District Council [1997] 

3 NZLR 257.

As the provisions on their face do 

not require transfer of applications 

to necessarily be subject to the same 

priority regime as fresh applications, 

we must look to whether transfer 

applications, by their nature, should 

be part of that regime.  When we 

do so, it becomes clear that the 

nature of the rights conferred by a 

resource consent provide a gloss on 

the provisions of the RMA which 

lend themselves towards a distinction 

being drawn between transfer 

applications and renewals or new 

applications.  

A water permit is relied on by 

the consent holder and all others 

with an interest or aspirations in 

the resource.  It is an entitlement 

of a new kind created as part of 

the system for managing a limited 

public resource, and may also have 

an exclusive aspect in the sense of 

transforming what was formerly in 

the public domain into the exclusive, 

but controlled, preserve of those 

who hold the consent.  The grant 

of consent is a juridical act with 

legal consequences by virtue of the 

provisions of the RMA.  The result 

is a right in administrative law that 

a Council may not interfere with the 

grant, unless specifically authorised 

to do so.  As part of the bundle of 

rights, duties, and obligations which 

are passed to a consent holder upon 

grant, a consent holder obtains the 

right to transfer part or all of that 

consent to another person under 

section 136.  Once a resource 

consent to take water is granted, that 

resource, and use of it, is allocated 

for the term of that consent, and the 

world is on notice of that.  To require 

applicants to start at the beginning 

again upon transfer seems absurd.  

At a practical level, there is a clear 

distinction between that process and 

renewal.  For example, where the 

assets of a company are transferred 

to another party a change in name, 

implemented by way of transfer of 

the consent, is required.  There is 

no change “on the ground”, and 

no justification for the transferee 

effectively being placed at the end 

of the priority queue.  The result is 

that there is a distinction between 

the transfer of rights already acquired 

under the RMA, and the application 

for new rights (whether by way of 

new application or renewal).  

A second situation where transfer 

occurs is where an irrigator, for 

example, “sells” part of his water take 

and use consent to a neighbouring 

landowner.  This may, or may 

not, involve a different range of 

effects, and in any event, requires 

an assessment under section 104 of 

the RMA as to whether those effects 

achieve sustainable management.  

However, what it does potentially 

allow is “secondary” allocation 

regimes being established whereby 

opportunistic irrigators may seek and 

obtain consent for more water than 

they need themselves to then “auction 

off” the excess water.  However, in 

reality that is a straw man scenario.  

Any consent applications must satisfy 

the consent authority that sustainable 

management is achieved, as must any 

transfer application, in accordance 

with the over-arching purposes of the 

RMA as set out in Part II.  Therefore, 

even if an irrigator does seek consent 

for more water than they need for 

themselves, such an application will 

not be granted unless the consent 

authority is satisfied that it is in 

accordance with Part II of the RMA 

and would therefore promote the 

sustainable management of natural 

and physical resources.  So any 

potential “secondary” allocation 

regimes would only be successful 

i f  they  achieved sus ta inable 

management, in accordance with the 

purposes of the RMA.   

Taking into account the above 

reasoning, it must be the case that a 

regional council is entitled to process 

transfer applications independently 

of any priority issues as between 

competing aspirants for the resource.

Given the Environment Court’s 

concerns expressed in the Hampton 

decision, it is likely that this aspect 

will at some stage be the subject 

of further judicial consideration, 

particularly given the increased 

importance of water rights in an 

increasingly thirsty society.

Water priority issues are likely to 

continue to receive plenty more 

column inches, both judicially 

and academically in coming times, 

and many will be watching those 

developments with great interest.
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COURT REFUSES TO 
DEAL wITH “wHAT 
IFS”

The High Court ’s  decis ion in 

McConnell v Franklin District 

Council & Webber (High Court, 

Auckland, CIV 2008-404-007903, 

John Hansen J, 11 December 2008) 

is an interesting recent approach to 

the issue of notification.  

The McConnells and Webbers 

are neighbours in rural Franklin 

District.  The Webbers were in the 

process of constructing a house 

and an additional garage including 

some living accommodation on 

their property.  The proposal was 

permitted under the Operative 

District Plan, but required consent 

for a side yard encroachment under 

the Proposed Plan.  The Council 

determined that the effects were 

not more than minor and granted 

consent on a non-notified basis.  

The McConnells issued judicial 

review proceedings in the High 

Court  and appl ied for  an ex 

parte restraining order to prevent 

construction of the garage.  The 

restraining order was granted, 

although the Council and Webbers 

were reserved the right to apply to 

set aside the restraining order on 

two working days notice, which 

they did.  This decision was the 

decision on that application to have 

the restraining order set aside.  The 

key question for the High Court 

was whether McConnells had a 

seriously arguable case on their 

application for judicial review. 

The McConnells’ house was 85 

metres from the proposed garage, 

with a hedge located between 

those two buildings which would 

eventual ly grow to become a 

complete visual barrier.  While the 

McConnells already had a dwelling 

on their property,  they could 

arguably demolish that dwelling 

and build a new house 10 metres 

from the boundary as a permitted 

activity.  The McConnells argued 

that this was what they intended 

to do, and that the Council should 

have taken this into account when 

making its decision on notification.  

The High Court did not accept 

that the McConnells could build 

a new dwelling within 10 metres 

of the boundary as a permitted 

activity.  In reality there was a house 

on the property already, and the 

McConnells could not construct a 

new house as a permitted activity.  

There was no evidence before the 

High Court that the existing house 

could be demolished and a new 

house constructed all as a permitted 

activity.  Even if there were evidence 

of that, however, the High Court 

considered it was not a matter the 

Council could properly take into 

account.  The High Court referred 

to the Court of Appeal’s decision in 

Queenstown Lakes District Council 

v Hawthorn Estates Limited [2006] 

NZRMA 424, as authority that the 

“environment” does not include 

consideration of the effects of 

resource consents that might be 

obtained in future.  It considered 

that in the absence of evidence 

that the existing dwelling could 

be demolished and a new building 

erected as a permitted activity, it 

could not substitute its own factual 

conclusions for those of the consent 

authority.

The High Court was satisfied that 

the Council has taken all relevant 

matters into account, and had in 

fact gone further than it needed to 

by considering and concluding that 

the visual effects of the Webbers’ 

proposal would be acceptable even 

if a dwelling were constructed 

within 10 metres of the boundary 

on the McConnel ls ’  property.  

In light of this, the High Court 

concluded that the McConnells’ 

application for judicial review 

had little chance of success, and it 

therefore removed the restraining 

order and set down a timetable for 

hearing the substantive application.

At the time of writing the outcome 

of the substantive application was 

not known, however, this decision 

suggests that the Council’s decision 

was likely to be upheld.  It is 

unclear whether the result would 

have been different if the High 

case notes
James Gardner-Hopkins and Daniel Sadlier, Russell McVeagh
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Court had the benefit of additional 

evidence as  to the permitted 

activity status of demolition and 

reconstruction of the Webbers’ 

dwelling.  The decision appears 

sensible in that it does not require 

the Council to take into account 

future activities that may or may 

not be granted consent.  However, 

if evidence were before the Court, 

rather than offered from the bar, 

that the Webbers could demolish 

and reconstruct their dwelling as 

a permitted activity, then the High 

Court implied that its decision 

might have been different as a 

result of the binding authority of 

the Court of Appeal in Queenstown 

Lakes District Council v Hawthorn 

Estates  ([2006] NZRMA 424) 

where the Court of Appeal held 

that the “environment” includes the 

environment as it may be modified 

by utilisation of permitted activity 

rights under the District Plan (para 

84 of Hawthorn).

TO ERR IS NOT 
FATAL 

In another sensible decision, the 

High Court in Brian and Judy 

Atkins & Others v Napier City 

Council and Ireland Developments 

(Christchurch, Wild J, CIV-2008-

441-000564, 18 December 2008) 

looked at whether a resource 

consent application was fatally 

flawed as a result of an error made 

in the AEE relating to the likely 

noise generation of a proposed 

childcare facility in a residential 

zone.

The case was an appeal against a 

decision of the Environment Court, 

which affirmed the Napier City 

Council’s decision to grant resource 

consent to Ireland Developments to 

construct and operate a childcare 

facility for 75 children with up to 

12 full-time equivalent staff.  

In the noise assessment supporting 

the AEE, daytime noise levels 

were estimated to be less than the 

relevant noise standard for the 

main residential zone of 45dBA L
10

.  

Accordingly, the application and 

AEE for the proposal stated that 

the proposal would be a permitted 

activity with respect to noise 

generation.  However, it was later 

acknowledged that an error was 

made in that noise assessment, and 

the noise levels would in fact be 

closer to 50dBA L
10

.

The appellants argued that, had the 

true position been known, other 

people may have chosen to make 

submissions in opposition to the 

proposal.  Accordingly, they argued, 

the proposal  was beyond the 

scope of the original application, 

could not be granted and must 

be renotified on the correct basis.  

The Environment Court refused to 

decline the application.  It noted 

that: (a) noise issues were discussed 

in the AEE; (b) several submissions 

raised the issue of noise generation; 

( c )  i s sue s  were  known and 

traversed on the correct basis at 

both the Council and Environment 

Court hearings; (d) noise issues are 

relevant primarily to neighbours 

rather than a wider group; (e) noise 

issues did not change the activity 

status of the overall application; 

and (f) directing renotification 

would undermine the significant 

time and resources expended to 

that date unnecessarily.  

The appellants argued that the 

Environment Court did not apply 

the correct test.  They argued that the 

relevant test was “whether there are 

potential submitters who might have 

been concerned about aspects of the 

application but who were not alerted 

to the full scale of the application by 

virtue of the omissions in the AEE 

and/or the application.”   

The High Court rejected that test.  It 

observed that although an application 

for resource consent should fully 

disclose all relevant issues, this was 

not a requirement for every assertion 

of fact or opinion in the application 

to be incontrovertibly correct.  Every 

assertion is open to challenge and 

there is nothing to stop other parties 

from engaging their own expert 

advisors to make an assessment.

The High Court helpfully clarified 

that the correct test for whether an 

error is fatal to an application is 

whether the corrected application is 

significantly different in its scope or 

ambit from that originally applied for 

and notified in terms of:

(a)   the scale or intensity of the 

proposed activity; or

(b)   the altered character or effects 

and impact of the proposal.

Whether others might have lodged 

submissions if the correct position 

was known is one way of applying or 

satisfying the test, but is not the test 

itself. 

The High Court held that it was 

relevant in this case that noise 

effects had been referred to in the 

application, several submitters had 

opposed the original application 
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on the grounds of noise effects, 

the Council heard evidence and 

submissions about the noise effects, 

one of the conditions granted by the 

Council related to noise, and the issue 

of noise effects was later thoroughly 

traversed by the Environment Court 

(which reviewed both the original and 

corrected noise effects assessments).   

Essentially, the High Court appears 

to have determined that no-one was 

prejudiced by the error.

The High Court therefore held 

that the issue of noise had been 

thoroughly reviewed at both Council, 

and Environment Court level, and 

the Environment Court was correct 

in deciding the application was not 

a nullity as the error did not render 

it significantly different in its scope 

or ambit so as to require a new 

application being submitted.  

The case serves as a useful , 

common-sense reminder of the 

rules relating to errors in application 

documents.  While a fundamental 

error will fatally flaw an application, 

corrections can properly be made 

during the process provided the 

issues are able to be traversed by the 

relevant consent authority.  The key 

issue is whether anyone is prejudiced 

by allowing the existing process to 

continue - the High Court did not 

consider that was the case.

LAND TRANSFER ACT 
TRUMPS MAORI LAND 
COURT

In a recent decision of general 

interest, the Court of Appeal in 

Minister of Conservation v Maori 

Land Court and Trustees of Te Huria 

Matenga Wakapuaka Trust [2008] 

NZCA 564, recently issued its 

decision concerning ownership of the 

Wakapuaka estuary.  The Court had 

to determine whether the mudflats 

below the mean high-water mark 

were included in the certificate of title 

for the Wakapuaka block of Maori 

freehold land.  

Twice, in 1986 and 1998, the 

Maori Land Court found that the 

estuary was indeed part of the 

Wakapuaka block.  The Department 

of  Conservat ion later  sought 

unsuccessfully sought judicial review 

of the Maori Land Court’s decision in 

the High Court.  This decision was 

the Minister of Conservation’s appeal 

of the High Court’s decision. 

In 1883, Huria Matenga had applied 

to the Native Land Court for title of 

the Wakapuaka block.  The Native 

Land Court issued a certificate 

of title to Mrs Matenga as owner 

of the block “according to Native 

custom”.  A survey plan of the block 

was produced in 1885, which was 

subsequently lost.  That Native Land 

Court CT was later converted into 

a CT under the Land Transfer Act, 

in accordance with the Native Land 

Court Act 1894.  The Land Transfer 

Act CT, and survey plan attached 

to it, showed the boundary of the 

property as ending at high water 

mark.

In its 1986 and 1998 orders, the 

Maori Land Court had treated the 

scope of the Native Land Court 

CT as uncertain and had relied on 

evidence of the oral history of the 

area to ascertain ownership of the 

estuary (in favour of Mrs Matenga’s 

successors - the trustees of the Trust).  

The High Court on review decided 

that the Native Land Court CT was 

to be preferred over the Land Transfer 

Act CT, and that any ambiguity in 

the Native Land Court CT should be 

interpreted in favour of the property 

owner.  It accordingly confirmed the 

Trustees’ ownership of the estuary.

On appeal of the High Court’s 

decision, the majority of the Court of 

Appeal closely examined the history 

of the various proceedings, and the 

documents underpinning the two 

certificates of title.  Interestingly, 

it seemed persuaded by surveyor’s 

notes from the original survey of 

the land, where the surveyor had 

undertaken extensive investigations 

to determine the high tide mark of 

the estuary.  The Court of Appeal 

considered that the surveyor would 

not have undertaken such work 

unless it was intended that this would 

form the seaward boundary of the 

property.  In any event, none of the 

documents that the Court of Appeal 

looked at included the estuary as part 

of the block (although, as noted, the 

survey plan attached to the Native 

Land Court CT has been lost).

The crucial issue according to the 

majority was whether it was open to 

the Maori Land Court in 1986 and 

1998, to find that the estuary was 

Maori freehold land.

The majority found that the Maori 

Land Court:

(a)   was wrong to find that the 

estuary was Maori freehold 

land, this course was not 

open because the Land 

Transfer Act CT and its 

underlying survey plan did 

not include the estuary;

(b)   interpreted the survey on 
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the Native Land Court CT 

in ignorance of the Land 

Transfer Act CT (survey plans 

attached to Land Transfer Act 

CTs were customarily copied 

directly from survey plans 

attached to the Native Land 

Court CT); and

(c)   was bound to treat the 

Land Transfer Act CT as 

conclus ive ly  f ix ing the 

boundaries of the block.  

Furthermore, the Maori 

L and  Cour t  doe s  no t 

have jurisdiction to alter 

boundaries on a survey plan.

I n  a  d i s s e n t i n g  j u d g m e n t , 

Baragwanath J cited the cardinal 

rule applying to all decision makers 

that “no discretion may be lawfully 

exercised unless essential facts are 

known”.  He considered that there 

were two essential questions:

(a)   First, whether the estuary 

was claimed in the original 

application?

(b)   Second, if it was claimed, 

whether  i t  could have 

lawfully been excluded from 

the Native Land Court title 

granted to Huria Matenga?

He said that if the estuary was 

included in the application, there 

is no lawful basis upon which it 

could have been excluded from the 

title.  Futhermore, if the estuary was 

included in the application, it was 

Mrs Matenga’s right to receive a title 

for the whole block including the 

estuary.

The Court of Appeal (by majority) 

made declarations that the Maori 

Land Court orders were wrong 

and that the Land Transfer Act CT 

does not include the estuary.  While 

technically this means that the status 

of the estuary is not determined, as 

noted by Baragwanath J, the effect of 

the Foreshore and Seabed Act 2004 

is that title to the estuary would be 

conferred upon the Crown.  However, 

given that the Foreshore and Seabed 

Act is subject to a general review, and 

that the Court of Appeal’s decision 

has been appealed to the Supreme 

Court, final ownership of the estuary 

might well be up for further debate.
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There i s  a  reason why 

t h i s  m u c h - t r u m p e t e d 

transformation of the RMA 

won’t make a blind bit of difference. 

No-one will believe it, of course, 

and you could argue it doesn’t 

matter anyway, particularly when the 

hideous spectre of world-wide global 

international fiscal meltdown looms 

over our jobs, house prices and peace 

of mind like a giant Bernie Madoff on 

steroids.

In such times, the important thing is 

not what a change does, but rather that 

it happens. 

Whatever it is, any change is good 

because it means there will be steps that 

must be taken. And steps mean time 

and time means money and money’s 

co-o-o-o-o-o-l, especially in a recession.

So, for any halfway competent lawyer, 

the changes should mean, at the very 

least, a new carport just as, for any 

semi-ambitious Planning Department, 

they should require at least three new 

planners - or two consultants and a 

bigger entertainment budget - not to 

mention pay rises for the senior staff 

required to manage a bigger workload!

Which is good! No, it’s great!! No, it’s 

groovy - as the young folk say when 

they txt ech othr wth those slly (: thngz. 

It won’t make any difference, that’s 

all. And for one very simple reason; 

because, in the end, when all’s said and 

done, as good order depends more on 

manners than rules so good outcomes 

rely more on taste than law.

Well, no, best not say “taste”, it’s so 

bourgeois!.  Better to use the word 

“values” which has a long history in 

planning circles and basically means 

“taste” with a university degree. 

Sadly, such qualifications haven’t 

prevented some very odd “values” 

creeping into the creation of our 

planned environment, as becomes 

obvious when work dictates travel to 

hamlets as far afield as Whakatane, 

Wellsford, Rotorua, Taupo, Hawera and 

Hamilton not to mention most of the 

thick end of the South Island - which is 

pretty much all of it, according to those 

in Thorndon or Grey Lynn.

What such excursions reveal is that 

we’re doing things the wrong way 

round. Put it this way, if houses were 

towns, they’d be designed from the 

fireplace out. None of this flashy street 

frontage stuff, no fol-de-rol to dazzle the 

passing eye.

Because our towns and cities don’t 

indulge in such frippery.  Arriving 

almost anywhere in New Zealand is 

a bit like passing a busload of footy 

players, all with their bottoms glued to 

the windows. 

There’s no spectacle, no excitement, 

no sense of arriving somewhere special 

- that’s all reserved for the CBD. You 

know, rectangular planter boxes, wide 

footpaths, a bit of overwrought iron 

street furniture, brown pavers (with 

chewing gum attached) - all that 

ubiquitous modern kitsch passing itself 

off as historic cute. 

Trouble is, wherever you are, by the 

time you get to the middle of most 

places, you feel like a two-tooth at 

the works, fleeced, wooly-headed and 

ready to cut your own throat. 

To reach Timaru, for example, you’ve 

got to trawl through the numbing 

horror of Washdyke. To get to 

Ashburton, you’ve got to go through...

Ashburton. 

Long before you arrive in Whakatane’s 

CBD, you’ve confronted by a bland, 

dreary big box mall squatting like a 

boil on the city boundary. There is 

no exciting way to arrive in Rotorua 

- supposedly a premium tourist 

destination - just a sorry journey 

through kilometres of car yards, plastic 

flags and light industry. 

Hamilton’s the same; Te Rapa will 

crush the strongest soul, Christchurch’s 

entrances are equally dreary and so it 

depressingly goes. 

The list’s not absolutely endless 

(Dunedin’s hill and Wellington’s 

motorway rescue both) but there’d be 

plenty more places you could add to 

the list above. Over and over again, 

our perverse addiction to the 19th 

Century’s Garden City means we stick 

all the ugly stuff out on the fringes 

where it becomes...the first thing 

newcomers see. 

And since we don’t care how Industrial 

Zones or Big Box complexes actually 

look, within an instant of confronting 

such tedium or, worse still, downright 

ugliness, the newcomer is wishing 

they were somewhere else; like staring 

at a house bedaubed with graffiti, 

perchance. 

With few exceptions, our towns and 

cities fail the First Impression test. But 

don’t blame the rules. This is a failure of 

taste...err, values. Change them and the 

law will follow. 

Jim Hopkins

off the plan-et with jim hopkins
TASTE THE vALUE, NOT THE LAw
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