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Guilty! 
The inconvenient truth about our heritage

Adam Wild, (Archifact) architecture & conservation �

The tentative definitions of heritage currently in use in New 
Zealand are perhaps reflective of our own uncertain regard 
for the value of stories, places, sites, monuments, buildings 
and objects that attest to our heritage. These definitions and 
an understanding of the meaning and role of heritage are 
perhaps all the more constrained by our historic concern 
for value judgements rather than for more locally derived 
meanings. It is strangely prophetic if one considers that 
the initial reaction to what qualifies today as the place of 
highest heritage ranking in Auckland, that at the time of its 

construction it was described as a “pretentious building”, a 
“thing to be reviled” and a “sham”.

This is how Auckland’s old Government House was first 
regarded by some when, as a temporary building, it was 
constructed on the stone foundations of the building it was 
designed to replace some 8 years after that building had been 
razed to the ground. The time was 1856, the architect William 

 Continued on page 2
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Mason, (credited as being New Zealand’s first 
architect), and the place was Government House, 
now more affectionately known as “old Government 
House”. It is a timber building, indeed a celebration 
no less, of some of New Zealand’s most magnificent 
building timber. Built on the bluestone foundations of 
Governor Hobson’s prefabricated English residence 
constructed in Auckland in 1840 the values of its 
heritage are not however limited to the “temporary” 
building, but to the heritage of this place and to those 
stories connected to us.

As the early formal seat of the Crown in New Zealand, it 
saw the first meeting of Parliament before Parliament 
moved across the road to where Auckland’s High 
Court now stands and before Parliament, and with 
it the Governor, moved to Wellington in 1865. While 
the building and its architectural devices may be 
the make-believe stuff of Hollywood (or Wellywood 
for that matter) it is no less a marker of the greater 
context of the place and its associations with people, 
events, historic trees and landscapes over time that 
makes this place special to us today. This is a place of 
fascinating, authentic and complex layers. The context 
of its stories, our stories, still tellingly remain today 
as much a surprise to many local people as does such 
a public oasis in the heart of the central city. This is a 
very private public place. Perhaps then it is because 
of this layer of surprise or mystery, a contradiction in 
the heart of the City, that this place has a particular 
integrity that speaks of our own distinctiveness, and 
tells our own stories in our own way.

Unlike the ill-disciplined and almost cultural 
predetermination to “‘restore’ or be damned”, this 
building defies the all-too-oft Auckland penchant for 
the two-dimensional celebration of the façade. The 
phenomenon of restoration appears almost like a 
default condition in New Zealand heritage conservation, 
an historic phenomenon trapped in the 19th century 
rather than one using degrees of intervention that might 
consider places more fully and with softer hands as a 
conglomeration of layers building up significance over 
time. The consequence of such a default is the negation 
of those significant accrued layers that in their own 
right represent particular distinctiveness and value. 
Notwith standing the irreversibility of restoration 
processes which involve stripping back, the process 
itself comes with assumptions and perils which saw 
the Victorians criticised for stripping back plastered 
walls inside early churches for the romantic rusticated 
Victorian qualities of the underlying stonework and 
their own sense of an ideal. Similarly the process of 
façadism (others have coined this: “façendectomy” or 

even “façodomy”) fails to recognise the architectural 
potentials of playing with the space which any building 
possesses. Perhaps this is what experience has 
conditioned us to accept, but it avoids a consideration 
of both the building and its context where factors of 
scale, materiality, and rhythm are equally relevant in 
respecting and responding to those particular values 
and the local distinctiveness expressed in our built 
heritage. Auckland City doesn’t condone the process 
of façadism any more. The District Plan no longer 
even refers to façades, but instead to “frontages”. This 
hasn’t stopped the process however and I remain 
no less “affronted” at our inability to respond in less 
destructive and more imaginative ways.

Old Government House is a reminder of the critical 
value of context. While its title refers to the building, 
the object, its meaning comes from those collective 
values, some of which predate the surviving 
building, found in its landscape. It is also a reminder 
of the irrelevance of the current cultural focus on 
the object, in deference to the concept of a building 
in its particular context. This acknowledges a richer 
sense of place and, in that context, the processes 
of considering what heritage lies within and what 
these values mean, and to whom. The value of these 
stories is in their relevance and resonance to all of us 
as they are our own stories. The authenticity of such 
places maintains context while the conservation of 
their physical fabric establishes a level of integrity 
attesting to particular and distinctive qualities that 
are from here alone. Pretentious as old Government 
House might have appeared to some in 1856, its 
pretentions were all our own.

Object[ion]

The nature of heritage and places of heritage value is 
not static. The museum-piece within its glass display 
case, or any objectification of a place, risks disengaging 
its relevance from its essential purpose, its distinctive 
context, our current time, and the future. Our heritage 
is everywhere. The process of identifying heritage has 
clearly become confused by a current culture which 
tends to celebrate the object rather than recognise 
the more complex collective value expressed by an 
element in context, and an ingrained default to the 
process of restoration over the more philosophically 
current process of “conservation”. Distinctiveness is a 
helpful way of thinking about heritage; after all, our 
heritage should be an expression of what makes us 
different from anyone else. Our heritage should be a 
generator of our future.

I am intrigued at our legacy of interest and recent 
regard for our heritage. That the construction of 

 Continued from page 1
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Auckland’s highest ranking historic place in 1856 
was considered at the time a “sham” is hauntingly 
reflected in Peter Macky’s recent book Coolangatta: 
a homage. In his conclusion on the factors which led 
to the loss of Coolangatta, and more particularly the 
manner in which consent was granted allowing for 
destruction in less than 20 minutes one Saturday 
morning, our recognition and guardianship of our 
heritage is no less a “sham”. The process, including 
the demolition of Coolangatta, suggests a degree of 
embarrassment with that loss and the factors behind 
it. In no less a way to that of our “old” buildings, do 
our more modern buildings demonstrate cultural 
heritage value. Somehow a determination by “age” 
(often expressed as a broad threshold predetermining 
value by way of those “pre-1940” models defaulting 
“protection” in Auckland’s older suburbs) avoids the 
potential of “guilt” or heritage value discernable in 
our less old heritage. Equally, assumptions of “guilt” 
for anything prior to 1940 are not in line with the 
concept of “blind” justice, but uninformed desire. In 
the same way, condition is not a recognised criterion 
for heritage. These modern examples often offer 
heritage values more distinctive and particular of 
a response from us to our place, our landscape. The 
(post-1940) Group’s Lowe house in a Residential 
1 zone of Epsom was lost during the traditional 
“demolition season” that straddles Christmas and the 
New Year despite the evidence and objections of the 
local architectural community. The final resolution 
to recognise the sheds on Queens Wharf as heritage 
still leaves unresolved the issue of guardianship 
associated with heritage, for in recognising that 
value, with one hand we have conceded the loss of 
one shed and with the other, the potential loss of the 
second shed sometime in the future. Why are we so 
shy and not boldly coming forward to defend our 
heritage? If these structures are of heritage value 
then we are obliged to respond accordingly. Luckily 
we don’t treat famous art works in private collections 
or the stuff that Auckland Museum has in storage in 
the same way!

There is a sense that discovering the past is no 
different than discovering the future. A place and 
its values are something never finished, because 
those who occupy them are not static in any way. 
At the same time our built cultural heritage should 
not be seen as the constraint to development which 
some see it as today. Architects, often credited with 
creating these special places, have the skills with 
which to recognise and conserve these values. It is 
as an indictment that our knowledge, expectations 
and imagination in recognising and addressing this 
“constraint” are not better informed. It is time we 
spoke up. The professional discipline, rigour, and 

transparency is there, we simply have to want to 
engage it. Perhaps it is time that we did.

Guilty

Any existing place (a building and its site together) 
should be considered “guilty” of historic heritage 
value until proven innocent. This should be the 
default position in the management of our heritage, 
but it flies in the face of current jurisprudence 
which assumes innocence until proven otherwise in 
criminal law. Confusion around recognising heritage, 
historic heritage, or cultural heritage is rife and 
is exacerbated by the lack of a consistent national 
policy. Current policies for identifying heritage are 
not based on this precept of “guilt” and as such are 
failing. In the case of heritage, the conventional 
assumption of innocent, that is of being heritage-
free, implies a threshold of what is inappropriate use 
and development in terms of s 6(f) which may be too 
low. For a finite resource such as that represented by 
our heritage, the identification of a thing (be it a site, 
building, object or place) as worthy of a high level of 
protection, the threshold for appropriateness must 
reflect the need for such protection. Furthermore, 
the Environment Court has provided important 
distinctions in terms of s 6(f) matters in recognising 
that heritage does not exist solely because of 
recognition and inclusion in formal lists or registers 
such as those managed by territorial authorities 
or the New Zealand Historic Places Trust, but that 
it can be found and occurs independently of itself, 
recognised or not. Caution must be exercised against 
assumptions of “innocence” and lack of inclusion on 
the “most wanted” lists.

The public’s reasonable expectation that the 
protection of its heritage is being actively managed at 
a national level has been let down since the inception 
of the Resource Management Act when the onus of 
recognising and protecting “historic heritage” was 
placed in the hands of local territorial authorities. 
One issue is that many of these authorities today still 
have neither the skills nor resources to meet their 
statutory obligations in actively seeking heritage 
within their jurisdictions. All the while the public’s 
perception that the New Zealand Historic Places 
Trust is somehow responsible for protecting our 
historic heritage has missed a fundamental point: 
that inclusion on the Register of Historic Places 
administered by the New Zealand Historic Places 
Trust doesn’t confer status, it simply recognises it. 
The mandate beyond that is limited and faces further 
qualification. The next step in the safeguarding 
process slips between the cracks of the Historic 
Places Act and the Resource Management Act, 
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through local authority recognition with words like 
“character” where the rigour of heritage assessment 
cannot be safely or consistently applied.

The current debacle over heritage and its recognition 
and management in Auckland has roots in its own 
legacy of private agendas and misrepresentations. 
This has been a recognisable phenomenon in 
Auckland since the establishment of the first suburb, 
Parnell, and the land speculation associated with that 
time. The result is neither the appropriate recognition 
nor an adequate management of this precious 
resource. This is not however an experience limited 
to Auckland. Lack of education and lack discipline is 
telling. We don’t teach conservation architecture or 
conservation studies in New Zealand. Why not? To me 
the message is loud and clear, and asserts a position 
which suggests we have nothing worth conserving. 
Such a position feeds a cultural expectation that 
confuses the criterion of age as being the sole 
determinant of heritage value. Somehow the lingering 
cultural cringe of our perceived youth as a nation has 
become a rather embarrassed excuse for denying, 
ignoring, or not defending our own stories. If we don’t 
start to seriously consider those places that reflect 
our particularities now, we won’t be in a position to 
pass on these markers of our distinctiveness later. 
Being left with only the memory and stories of places 
lost represents a shallow and unremarkable legacy. 
Heritage has been taken hostage.

Current policies for identifying heritage are not 
based on this precept of “guilt” and as such are 
failing. Confusion around recognising heritage, the 
historical or cultural, is rife and exacerbated by 
a lack of a consistent national policy, which itself 
implies a culture of denial. The Historic Places Trust 
contends that the Register of Historic Places which 
they administer does not confer heritage status, 
but simply acknowledges it. This may well surprise 
the layperson whose expectations of the Trust 
defending heritage were overtaken by the shift of 
responsibilities for guardianship from the Trust to 
local authorities by way of the Resource Management 
Act. Decisions from the Environment Court around 
RMA s 6(f) matters provide a helpful reinforcement 
to that position by recognising that the “historic 
heritage” values of a place do not have to be listed in 
a district plan or appear on the Register of Historic 
Places to have heritage values. The mantra remains: 
registration (or inclusion in a regional or district 
plan) does not confer status, it simply recognises it. 
This however raises another related issue concerning 
assumptions implied in the Resource Management 
Act to do with recognising heritage or using the Act’s 
preferred title “historic heritage”.

What is heritage?

Section 2 of the Resource Management Act includes 
definitions of “historic heritage”. Such definitions 
are however already coloured by the issue of age 
being a determinant of heritage. The weakness in 
such a definition is in failing to have regard to our 
modern heritage, which internationally is a factor 
increasingly being considered relevant to heritage 
and local distinctiveness. Our heritage, in deference 
to the RMA’s “historic heritage” is broader, richer 
and more distinctive. Distinctiveness is a helpful 
way of thinking about heritage; after all, our heritage 
expresses our culture and makes us unique. Decisions 
that heritage is somehow determined by time, or 
worse, as a function of some planning activity, are 
shallow misinterpretations of its actual value.
The Resource Management Act includes clear 
directives for the protection of heritage. The 
protection of places of cultural heritage value from 
inappropriate development is listed in s 6 as a matter 
of national importance, to be recognised and provided 
for. This is balanced against the Part 5 purpose of the 
Act which is to promote the sustainable management 
of natural and physical resources. The Part 5 
definition of “sustainable management” includes 
both “protection” and “enabling” imperatives, for the 
enabling of people and communities to provide for 
their own social, economic and cultural wellbeing. 
The Act includes clear directions for protecting 
historic heritage and maintaining and enhancing 
amenity values. “Amenity values” are defined in 
s 2 of the Act as “those natural or physical qualities 
and characteristics of an area that contribute to 
people’s appreciation of its pleasantness, aesthetic 
coherence, and cultural and recreational attributes”. 
The protection of cultural heritage is provided for 
in s 6(f) of the Act. Consideration of amenity values 
is provided for in s 7(c) “Other matters” of the Act. 
Both references are of particular importance when 
considering the appropriateness of any proposed 
demolition of places of cultural and amenity value. 
The physical survivors of the past form a central 
part of our cultural heritage and should be valued 
and protected for their own sake. They provide 
an irreplaceable record which helps inform our 
understanding of both the past and present. 

The International Council for Monuments and 
Sites (“ICOMOS”) established through the auspices 
of UNESCO has a chapter in New Zealand whose 
1993 “Charter for the Conservation of Places of 
Cultural Heritage Value” forms the closest statement 
concerning a national policy on the recognition of 
heritage and the processes for its conservation. Many 
authorities around the country rely on inclusion 
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of the Charter in district plans to provide guidance 
on the conservation of heritage that may have been 
formally recognised through the plan mechanism. 
The ICOMOS New Zealand Charter provides a specific 
response to New Zealand conditions and is the 
first international conservation charter that makes 
reference to indigenous heritage. Rather than being 
simply a local version of a suite of similar international 
charters, the New Zealand Charter should be read in 
conjunction with, and within the context of, the family 
of international charters which gives balance to the 
nature of object, building, landscape, and site. These 
charters are not site-specific, but provide a vocabulary 
of philosophic positions concerning heritage, its 
management and its contexts which relate to the 
concept of heritage internationally. What is required 
in their use is applying the philosophic position to the 
local condition.

Character is not heritage

Heritage status is actively sought through obligations 
established under the Resource Management 
Act using mechanisms, objectives, assessment 
criteria and rules in the district plan. Recent plan 
modifications introduced in Auckland have used 
the concept of “character” as a means of purporting 
heritage recognition, and with it, protection. This 
cannot be the case: character is not heritage. 
Character is a reference to the general and collective 
value of an area. It is not derived from individual 
elements, but from the collective contribution of a 
number of locally distinctive factors. If these areas 
are taken to mean neighbourhoods (and in Auckland 
these have been indicated as particular residential 
activity areas recognised for their “special character”, 
be that “built”, “landscaped” or “topographic”) 
then these differ markedly from those heritage 
areas recognised and protected in the District Plan 
for their heritage value as “conservation areas”. 
Suggestions that a blanket determination, by way 
of vintage or activity or any other individual factor, 
equates to the appropriate and adequate recognition 
and control of heritage is at best misinformed, and 
at worst an inadequate response to the obligations 
established under the Resource Management Act and 
those matters found particularly at s 6(f).

Character, as distinct from heritage, is to me an 
expression of the evolution of a place, while heritage 
is expressed by elements of that evolution recognised 
for their own individual values in contributing to 
local distinctiveness. Character, as Auckland City 
has endeavoured to describe it, is part of the history 
and the future of distinctive places. Character, and 
neighbourhood character as referenced in areas like 

Auckland’s St Heliers Bay town centre, the Wynyard 
Quarter, and in the Residential 1, 2 and 3 activity zones, 
is concerned with a sense of place and community 
meaning. In defining neighbourhood character, it is 
important to understand the differences between 
neighbourhood character and heritage. The 
distinctive character of an area provides a context to 
development and to the conservation of its existing 
elements. Character can evolve so that either the 
existing character of an area is respected, or a 
preferred character achieved. Yet all too often it is 
the details which are seen to contribute the essential 
elements to our reading of character. The connection 
between character and cultural significance, those 
values reflecting heritage significance, seems to be 
implicitly related to age. However the complexity 
of the concept of character as opposed to that of 
heritage starts when we consider which character 
we are seeking to conserve. The integrity of an area 
is most tested at its edges. Our heritage, the things 
that distinguish us and our city from others, are not 
limited to Residential 1 and 2 zones. 

Cleanliness

I have suggested that all too often our built heritage is 
taken hostage: if not pulled down, then it is cleaned or 
“tidied up”. These are practices that can all too easily 
go beyond the conservation of recognised heritage 
values to processes that put those very values at 
risk. This is a risky obsession. There appears to be 
a peculiar belief in themes of cleanliness or purity 
when it comes to our responses to conservation in 
New Zealand. In much the same way there has been 
a tendency to use our historic buildings as vehicles to 
transfer these themes of our own sense of self to the 
eyes of the public. A clean building somehow implies 
a healthy institution. The patina of an area risks 
becoming dulled by the cleansing of its rougher edges 
and variants. The response to new, and the threat to 
original, form and fabric through this process is dull 
for the visitor and certainly dull for local people. 
Over-cleansing threatens subtle and irreplaceably 
character, something particular, local and distinctive, 
that we must look to keep. An obsession with 
cleanliness risks wiping away layers of our story. The 
patina of age (John Ruskin called this “the hand of 
God”) is a critical part of the authentic value of a place. 
Our cultural fascination with restoration over other 
conservation-led interventions on historic heritage 
needs to mature. A common thrust in all international 
conservation charters is the recognition that heritage 
is not something we can experiment with.

The current debacle over heritage, and its 
recognition and management, has roots in its own 
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legacy of private agendas and misrepresentations, 
and lack of professional rigour. The result is neither 
adequate recognition nor appropriate management 
of this finite resource. Lack of education and lack 
of discipline is telling. It feeds a cultural cringe that 
confuses a criterion of age as the determinant of 
value. Somehow our perceived youth has become 
an embarrassed excuse to ignore our own modern 
stories, and our own particular and distinctive 
complexities. Heritage has been taken hostage.

Planning conservation

Through the course of the 20th century there have 
been a series of mostly international attempts at 
clarifying and defining conservation activity by a 
series of charters. These significant conservation 
formulations typically have not been superseded, 
but have been refined. Some of the most essential 
conservation guidelines were established in the 
early part of the 20th century. The Carta del Restauro 
Italiana (1931) contains a number of fundamental 
principles still relevant today:

Restorations should respect the “unity of form” by • 
not removing any phase which has contributed to 
the composition of the monument;
A monument is regarded as a “living” piece of • 
architecture, and it is accepted that additions may 
be necessary for its use.

The 1964 International Charter for the Conservation 
and Restoration of Monuments and Sites (the Venice 
Charter) established principles for a “unity of human 
values” and subsequent charters have refined this 
to include the retention of the cultural significance 
of a place. In The Seven Lamps of Architecture (1849) 
John Ruskin suggested that the “farther off we place 
our aim, and the less we desire to be ourselves the 
witnesses of what we have laboured for, the more 
wide and rich will be the measure of our success”. 
Having the discipline to stand back and regard things 
for what they are, rather than what we wished them to 
be, exists as a discipline of conservation architecture 
through the process of conservation planning. 
Heritage, and its conservation, needs to be linked to 
processes founded on the recognition of distinctive 
and particular values. These values must be able 
to be recognised, understood, clearly articulated, 
and respected. If the process of restoration which 
defaults a place to the moment of its first breath 
might be considered a cultural default, then equally 
there is a cultural expectation that our heritage is 
somehow a disincentive, an unacceptable constraint 
to development, and as such an inconvenient truth. 
The desire to “recreate” earlier form does not 

address the significance of change through the 
life of the building and the site. Original building 
fabrics contain measurable cultural heritage value 
which introduced forms and fabric may not. Modern 
conservation practice defines the significance of 
the existing form, the authentic form, in a context 
of meaning and value ahead of determinations to 
“restore” or to “recreate” in accordance with their 
respective meanings contained within the New 
Zealand ICOMOS Charter.

A conservation plan is based on a recognised system 
for assessing places of historic heritage significance. 
It sets out an objective reading of such places under 
criteria laid out in the Historic Places Act 1993 and 
uses terms defined by international conservation 
charters including the ICOMOS New Zealand Charter 
for the Conservation of Places of Cultural Significance. 
Accordingly, the conservation plan will draw together 
elements specific to the place (history, architecture, 
structure, landscape, people and association, 
condition, etc) to better determine appropriate 
solutions that ensure that the spirit of the place is 
maintained and, where appropriate, enhanced. The 
conservation plan digests this information as a series 
of policies and recommendations and sets out an 
implementation strategy of essential and desirable 
work. It then frames a programme for meeting the 
project vision which can be designed, timed and cost- 
estimated so that risks can be recognised, managed 
or avoided altogether, while project partnerships can 
be identified and developed. The conservation plan 
offers added value when supported by a record of the 
physical form of the place, its grounds and building 
fabric, through the production of an accurate as-
built (existing) drawing and photographic record. As 
an archive this record offers three very important 
advantages for future planning:

It sets a record of the place as found, ahead of any • 
changes;
It sets a benchmark against which proposed work • 
can be tracked and returned in accordance with 
recognised conservation best-practice standards 
should this be required;
It provides essential data against which future • 
work can be designed, cost-estimated, and used 
in negotiation with statutory stakeholders and 
potential funding partners.

Conservation means protection and preservation. It 
means guarding, saving and caring for, as trustees, 
the cultural heritage value of a place. This is not an 
optional imperative, but a meaningful constraint 
to development in defence of heritage value. There 
is no denying desirability and the public good in 
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wishing to enhance a place of heritage value, but it is 
unsustainable that this has to happen despite those 
heritage values. The particular and specific policies 
contained in a conservation plan should relate to the 
place in its fullest contextual value, and not just its 
heritage fabric.

Conclusion

My uncle, the artist John Drawbridge, wrote in I feel 
at home with my work being here in Godwits Return 
that “the death of … all considerable artists, writers 
and composers always marks the end of an era”. The 
view from John’s studio window at the Drawbridge 
home in Island Bay, Wellington, is a scene of 
constant change and paradox: an empty place full 
of activity, a place of stillness and southerlies, a 
place filled with family and the constant scent and 
presence of new work. The front door is invariably 
left wide open, inviting in the view. Scenes like this 
invite the telling of stories. The Interislander chugs 
by and is caught by the island and released. Fishing 
boats return with an applause of seagulls in the 
expectation of a feed. The hills across the harbour 
mouth rise and fall with the swell and the ceiling of 
clouds. Inside there are paintings still wet from the 
first flush of inspiration, resting complete on easel 
or wall and inviting consideration, while works 
in progress await the next sitting of the artist and 
canvas. Tubes of paint lie open and expectant. The 
spirit of a mountain is captured yet lies unfinished; 
just like the real thing. All the while the sea and sky 
and the light of distant hills across the harbour move 
and shake and change in their own time. Peter Dinan 
said of John’s work that:

“he dissolves the form and then paints the energy that 
has created the form. Picasso hoped ‘to paint as a child’. 
John had the humility to accept the challenge.”

As a conservation architect I often act as advocate 
for the conservation of a range of special places and 
their values. Some of these are grand public places, 
others humble and very private. In conserving the 
spirit of these places it seems to me that there is a 
fundamental shift in focus. Rather than considering 
the nature of the window from the outside the 
“spirit” seems better considered by looking out 
of the window, rather than looking in. This seems 
to better reflect an approach we take in building 
conservation when considering buildings in context, 
in understanding places. The loss of our heritage is, 
as John Drawbridge wrote of the loss of “considerable 
artists”, itself considerable, and always marks the end 
of an era. Its loss is permanent, utter, and our loss.

In my professional practice I have had the chance 
to tread in the footsteps of Scott and Shackleton 
through my association with the work of the 
Antarctic Heritage Trust’s conservation programme 
of the huts associated with these early Antarctic 
explorers. The lingering spirit of these heroes is a 
world treasure. The huts are determined testaments, 
begrudgingly clinging to the very toenails of a 
smouldering Mt Erebus, filled with life and all the 
while abandoned to the symphony of the catabatic 
winds. The rediscovery of their huts, and the re-
thawing of their spirit and inspiration has caught the 
world’s imagination. The context is fundamental to 
this spirit and the view from the hut windows both 
proof and challenge of their heritage value.
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Economic and ecological implications  
of Deepwater Horizon oil spill

Margaret R. Caldwell and Erin Prahler, Center for Ocean Solutions, Stanford University �

Introduction

On 20 April 2010, an explosion on board an oil-
drilling rig, the Deepwater Horizon, approximately 
66 kilometers from Louisiana’s coast killed eleven 
people and initiated the largest oil spill in US history. 
Response efforts by British Petroleum (BP) and 
the US Government were complicated by the well’s 
location over 5,000 feet below sea level. On 15 July 
2010, BP announced that a temporary cap had stopped 
the oil from flowing into the Gulf of Mexico for the 
first time in 85 days. The most recent estimates 
suggest that the Deepwater Horizon well spilled 1.47 
to 2.5 million gallons of oil into the Gulf of Mexico 
per day (US Department of Interior Press Release 
US Scientific Team Draws on New Data, Multiple 
Scientific Methodologies to Reach Updated Estimate 
of Oil Flows from BP’s Well (15 June 2010) <www.doi.
gov/news>). Although the exact amount of oil spilled 
in the Gulf is unknown, scientists agree that the 
Deepwater Horizon spill far exceeded the 10.8 million 
gallons spilled in Alaska’s Prince William Sound by 
the Exxon Valdez oil tanker in 1989 (some estimate 
that up to 38 million gallons were released from the 
Exxon Valdez). While Americans hope that efforts to 
permanently close the well are successful, we look to 
the lessons learned from previous oil spills to assess 
the economic and ecological damage the Gulf coast 
faces in the aftermath of this tragedy.

The Gulf of Mexico and western coastal states’ 
waters are among the most important ocean 
biological and economic hotspots in the US

The Gulf of Mexico, and the Pacific on the west coast 
of the US, are two remarkably productive, locally 
valuable, and globally significant ocean and coastal 
systems. So much so that natural scientists who 
study these regions report that together they account 
for about 90 per cent of the US’s wild commercial 
fisheries (the Pacific region accounted for 73.7 
per cent and the Gulf accounted for 16 per cent of 
commercial fisheries landings in 2007). Economists 
report similar significance of these two regions to the 
nation’s economic health. In 2004, the total value of 
the Gulf states’ ocean economies for all ocean-related 
sectors (marine-related construction, living resources, 
minerals, non-military ship and boat building, tourism 
and recreation, and transportation) was $29 billion 
(Louisiana $12 billion; Texas $8.2 billion; Florida’s Gulf 
Coast $5.5 billion; Alabama $1.7 billion; and Mississippi 

$1.5 billion). California alone is the largest ocean 
economy in the US, valued at $42.9 billion in 2000.

The National Ocean Economics Program’s 2009 
report provides a window on both the significance 
of the nation’s ocean economy and its dependence 
on healthy coastal and marine ecosystems. The most 
recent comprehensive data available show that our 
ocean economy employs about 2.3 million people 
and pumps approximately $138 billion into our 
GDP (Judith T Kildow, Charles S Colgan, and Jason 
Scorse State of the US Ocean and Coastal Economies 
(National Ocean Economics Program 2009) <www.
oceaneconomics.org/NationalReport>), roughly 
equivalent to the US insurance industry for jobs 
and motor vehicle parts industry for contribution to 
GDP. 

Tourism and recreation is the single largest portion 
of our nation’s ocean economy both in terms of 
jobs (75 per cent) and dollar value (51 per cent). 
For example, in 2008, the Gulf alone accounted for 
30 per cent of recreational fishing trips and almost 
42 per cent of the national recreational fishing 
catch. Louisiana’s and Texas’ coastal tourism 
and recreation industries are valued at $2 billion 
each (2004), and Mississippi’s coastal tourism and 
recreation industry is valued at $200 million (2004). 
The Gulf states’ coastal tourism and recreation will 
not prosper without clean, healthy, and safe coastal 
and ocean environments.

The Gulf of Mexico
The Gulf contains the greatest expanses of wetlands 
in the lower 48 states — over 5 million acres — and 
supports the world’s largest remaining harvest of 
native wild oysters. The Gulf’s remaining wetlands 
and oyster reefs provide vital shoreline protection, 
water filtration, nursery habitats for commercial 
and recreational fisheries as well as foraging and 
nesting habitats for scores of sea and shorebirds. 
Approximately 85-90 per cent of fish and shellfish 
caught in the Gulf spend some portion of their life in 
the wetlands and nearshore habitats of the Gulf and 
75 per cent of migrating waterfowl that traverse the 
US pass through the Gulf on their annual migrations. 
The Gulf’s coastal habitats are also critical nesting 
areas for dozens of ground-nesting species, including 
Brown pelicans, Royal terns, and Laughing gulls. 
Not surprisingly, the Gulf is home to over 20 coastal 
National Wildlife Refuges. 

www.rmla.org.nz
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The Gulf of Mexico is the only known breeding ground 
in the Western Hemisphere for the protected Western 
Atlantic Bluefin tuna, and the Deepwater Horizon spill 
occurred in the midst of spawning season. It is also one 
of only two nesting habitats and the primary foraging 
ground for the world’s most endangered sea turtle, 
the Kemp’s Ridley sea turtle. These turtles were at 
the peak of their nesting season when the spill began 
and have been observed foraging for food near the 
Deepwater Horizon oil slick. Additionally, 21 species of 
marine mammals routinely inhabit the northern Gulf, 
including Manatees which are presently migrating 
back into their summer areas along the Louisiana 
coast, and the endangered Sperm whale. 

The Gulf possesses a substantial shallow shelf 
area that is benthic (seafloor habitat associated) 
dominated. As a result, species that make their 
living off benthic species, such as shrimp and crabs 
and their prey are particularly vulnerable to the 
effects of submerged oil. We know from previous 
oil spills that sediment-associated oil persists in the 
marine environment for many years and can be re-
released in toxic concentrations. 

The Gulf is dominated by the “Loop Current,” a 
precursor to the Gulf Stream that bathes the Atlantic 
seaboard. The Loop Current flows clockwise from 
Texas, parallel with the shore, down to the Florida 
Keys, where it then flows through the Florida Straits 
and becomes part of the Gulf Stream. Many marine 
species use the Loop Current at key stages of their life 
histories. Economically important species such as tuna, 
snapper and grouper begin their life cycle as larvae, 
awash in this current, taking advantage of the natural 
conveyor belt to migrate from spawning grounds to 
both coastal and oceanic areas where they will reside 
as adults. Some, such as lobsters, are now known to 
be retained by coastal eddies, cycling off the greater 
current, thus highlighting the local vulnerability of 
discrete regions within the larger current systems. 
The unique northwest Atlantic drift algae, Sargassum, 
also forms vast mats upon this current, providing 
a mobile nursery on par with the role seagrasses 
and mangrove wetlands play in nurturing the young 
stages of many fish species and four species of sea 
turtle. Drift algae also provide the singularly most 
important feeding habitat for other fishes such as the 
Dolphinfish. Atlantic Dolphinfish, directly dependent 
on Sargassum cycling out from the Gulf, are the most 
frequently taken fish on charter boats off Florida’s 
east coast, and represent the most important offshore 
fishery in North Carolina. 

The California Current large marine ecosystem
The western states of Washington, Oregon, and 

California border the California Large Marine 
Ecosystem. It is one of only five large marine 
ecosystems on earth with seasonal up-wellings 
of cold nutrient-rich water that generate localised 
areas of high primary productivity. The California 
Current is the feeding ground of the northern Pacific 
Ocean for millions of marine birds, mammals, and 
fish, including many far-ranging, highly migratory 
species that annually travel far beyond US national 
waters, in some cases spanning the entire Pacific 
Ocean basin. It hosts amazing marine life, from 
Blue and Gray whales to Elephant seals, Great white 
sharks, Loggerhead turtles, Sea otters, dolphins, and 
more than 80 species of groundfish. With several 
years of tagging data now logged and mapped, 
marine scientists are finding that many of the “bison” 
and “tigers of the sea” such as Blue whales, Orcas, 
and Great white sharks demonstrate strong fidelity 
to our western states’ waters and use these regions 
as “home turf.” Recognizing this natural bounty, 
California alone has ten coastal National Wildlife 
Refuges, four National Parks and Recreation Areas, 
and over one hundred State Parks in its coastal zone. 

The Gulf and western states of Alaska and California 
— home to US offshore oil and gas production
Another important commonality between the Gulf 
Coast states and the West Coast states, particularly 
California and Alaska, is that these regions are also 
home to the US offshore oil and gas industry. The 
Gulf of Mexico dominates the US offshore oil and gas 
sector. The Gulf contributed 85 per cent of US offshore 
production in 2004, with the Central Gulf (state and 
federal waters off Louisiana) accounting for a full 
three-quarters of oil and gas production. Together, 
Louisiana, Texas, Alaska, and California account for 
90 per cent of the US employment in this sector and 
95 per cent of the nation’s production.

Consequences of past and current oil spills

The history of oil exploration, production and 
transportation in the US includes a number 
of notable serious accidents with significant 
consequences for marine and coastal ecosystems 
and the coastal communities and economies linked 
to these vulnerable systems. While past spills are 
instructive for scoping likely effects of the Deepwater 
Horizon spill, no two behave alike, even in similar 
marine environments. Oil spill impacts depend on 
the type, volume, season of the release, dispersal 
characteristics, duration of spill, weather conditions, 
and the quantity and type of dispersants used, if any. 
Before the Deepwater Horizon accident, the Exxon 
Valdez was the largest oil spill known to occur in US 
waters. We have applied important lessons learned 

Resource Management Journal
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from previous spills to the Deepwater Horizon 
spill, but the devastation to the region is already 
apparent. 

Oil spills incur direct and indirect effects on marine 
and coastal systems. Toxins contained in oil can 
directly kill organisms and can contaminate their 
tissues, which can then be passed through the 
food chain to other organisms, including humans 
through our consumption of seafood. In addition, 
when marine species come in direct contact with 
oil, they can experience physical effects from the oil 
in its various forms (liquid oil, emulsions, particles, 
and tarballs), including blocked or impaired 
feeding, decreased ability to photosynthesize or 
breathe, and impaired mobility and heat regulation. 
Nursery habitats, such as the aforementioned drift 
Sargassum community, are particularly vulnerable 
to hydrocarbon contamination. In fact, even prior to 
a major spill in the region, some 63 per cent of post-
hatchling Loggerhead turtles found in association 
with this habitat have been observed to have tar in 
either their stomach or mouth. 

Dispersants do not actually remove oil from the 
system and may have their own toxic and physical 
effects on marine life. Dispersants function by 
breaking oil up into smaller particles; because tuna 
eggs contain oil, the dispersant could be particularly 
toxic to eggs and have a catastrophic impact on the 
Bluefin population. Overall, hydrocarbons have been 
shown to affect marine organism survival, growth, 
physiology, behavior, or disease resistance. While 
dispersants are thought to be generally less toxic 
than oil, their use represents an environmental 
trade-off. To help determine whether short or 
long-term adverse effects on the environment may 
outweigh the benefit of using dispersants, the US 
Government is requiring BP to implement a sampling 
and monitoring plan. To date, approximately 1.84 
million gallons of dispersant have been applied to 
the Deepwater Horizon spill. 

Previous oil spills in the Gulf of Mexico
The Deepwater Horizon is not the first spill in the 
Gulf of Mexico. In June of 1979 the Ixtoc 1 oil well in 
Mexico’s territorial waters collapsed and spilled 
approximately 140 million gallons of crude oil into the 
Gulf. The well gushed for nearly one year, blanketing 
Mexico’s coastline and over 160 miles of beaches in 
Texas with oil. Studies of the long-term biological 
effects of the spill in coastal wetlands were never 
conducted, however anecdotal evidence suggests 
that shellfish populations in Mexican waters have not 
recovered. At least seven other spills have occurred 
in the Gulf since the Ixtoc 1.

Exxon Valdez oil spill
In 2003, scientists reported that the ecosystems 
affected by the 1989 Exxon Valdez spill may take 30 
years to fully recover (C Peterson et al, Long-term 
ecosystem response to the Exxon Valdez oil spill 
(2003) 302 Science 2082). Last year, Alaska’s Deputy 
Attorney-General summarized the Exxon Valdez Oil 
Spill Trustee Council’s monitoring results, stating 
that “the most stunning revelations of the Trustee 
Council-funded monitoring over the last ten years is 
that the Exxon Valdez oil persists in the environment 
and in places, is nearly as toxic as it was the first few 
weeks after the spill” (Exxon Valdez Oil Spill Trustee 
Council, 2009 Status Report Legacy of an Oil Spill — 
20 Years After the Exxon Valdez, at 10 <www.evostc.
state.ak.us>). 

The ecological legacy of the Exxon Valdez includes 
the following important statistics:

250,000 seabirds died (about 40 per cent of the pre-• 
spill population).
20 years later, Pacific herring populations • 
remain depressed and have shown little to no 
improvement. Pacific herring larvae showed 
malformations, genetic damage and size reduction. 
To date, the commercial fishery remains closed 
and Pacific herring are now being considered for 
listing under the Endangered Species Act. Pacific 
herring is also a vital food source for seabirds in 
the region; therefore there is great uncertainty 
about the region’s seabird population’s long-term 
sustainability.
Sea otters born in Prince William Sound after the • 
oil spill had lower survival rates than those born 
in other areas.
Salmon populations experienced reduced growth • 
rates and increased egg mortality. 
The two groups of Orcas observed in the oil slick • 
following the spill lost approximately 40 per cent of 
their numbers by 1990. One of the pods now shows 
signs of recovery while the other pod shows no signs 
of recovery and continues to decline. Researchers 
have measured accumulations of chlorinated 
hydrocarbons in Orcas frequenting the area.
Pacific herring and Pigeon guillemots are now • 
listed as “not recovered”; the species, resources, 
and human services listed as “still recovering” 
include Orcas, Sea otters, clams, mussels, Harlequin 
ducks, Black oystercatchers, Barrow’s goldeneyes, 
sediments, intertidal communities, Designated 
Wilderness, commercial fishing, recreation and 
tourism, subsistence, and passive human uses.

The true economic impact of the spill may never 
be fully accounted for. We do know, however, that 
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recreational fishing revenues dropped by as much 
as $580 million and recreation and tourism revenues 
dropped by $19 million the year of the spill alone. 
Commercial fishing and recreation and tourism are 
still considered to be “recovering” in the spill area.

Cosco Busan and American Trader oil spills
Recent spills in California — Cosco Busan (53,569 
gallons, San Francisco Bay, 2007) and American 
Trader (416,598 gallons, Huntington Beach, 1990) 

— were both much smaller than the Deepwater 
Horizon spill. Yet both resulted in significant seabird 
mortality and affected large swaths of coastline. The 
Cosco Busan spill resulted in a one-month closure 
for fishing for human consumption in San Francisco 
Bay and coastal waters between Point Reyes and 
San Pedro Point. The spill delayed the start of one of 
California’s most lucrative fisheries, the Dungeness 
crab fishery, and impacted both commercial and 
recreational fisheries for Pacific herring, Dungeness 
crab, Shiner surfperch, Red rock crabs, and mussels. 
The American Trader spill resulted in damage awards 
for impacts to recreational activities at $13.2 million 
and combined environmental impacts at $3.1 million.

Initial effects of Deepwater Horizon oil spill
Based on previous spill experience, we know that the 
full impacts of the Deepwater Horizon spill will not 
manifest for decades. In the immediate term, however, 
the US is monitoring obvious effects to biological and 
economic resources. Wildlife agencies are tallying all 
dead and injured wildlife collected from the Gulf in an 
effort to track impacts of the Deepwater Horizon spill 
on the region’s ecology. As of 19 July 2010: 

1,232 seabirds have been collected alive and visibly • 
oiled. 
Of live turtles collected by wildlife agencies, 154 • 
were visibly oiled, while another 59 showed 
no visible signs of oil. Authorities are now 
transporting turtle nests at risk of oiling, and 
releasing hatchlings from beaches that are free 
of oil. Twenty nests have been transported and 74 
hatchlings have been released by officials. 
Marine mammals have also been affected by the • 
oil spill, though only five mammals have been 
collected alive. 
Wildlife authorities are also collecting dead • 
animals and investigating these deaths to 
determine whether they are caused by the oil spill. 
Among the dead animals collected in the Gulf as of 
19 July 2010 are 2,283 seabirds, 472 turtles, and 62 
marine mammals. 

The data collected by wildlife agencies cannot 
capture the full scope of the spill’s impacts on wildlife. 

Scientists simply do not know what effects the oil 
or dispersants will have on Bluefin populations. Oil 
began reaching Louisiana’s shore just as the oyster 
season was getting underway. As filter-feeders, 
oysters require clean water and a relatively small 
amount of oil can result in an entire harvest tasting 
like oil. Oil has been observed in the Loop Current 
aggregating with Sargassum algae, and is expected 
to kill the algae and the myriad species it supports. 
In order to prevent additional oil from penetrating 
Louisiana’s wetlands, the state is building sand 
berms along its coast. Although the berms already 
in place have stemmed the flow of oil, scientists are 
concerned that the dredging required to build these 
barriers will have adverse ecological impacts on the 
region.

Economic sectors are also already heavily impacted 
by the spill. Since 13 July 2010 the federal government 
has closed fishing in a total area of 217,371 km², 
representing 34.7 per cent, of the Gulf exclusive 
economic zone. Further illustrating the breadth 
of the impact, BP has made payments of over $200 
million to Gulf Coast residents and businesses for 
loss of income and continues to process claims. 
Finally, the US has suspended deepwater drilling 
in order to “ensure that oil and gas companies first 
implement adequate safety measures to reduce the 
risks associated with deepwater drilling operations 
and are prepared for blowouts and oil spills” 
(Department of Interior, Press Release Secretary 
Salazar Issues New Suspensions to Guide Safe Pause 
on Deepwater Drilling 12 July 2010 <www.doi.gov/
news>). It is unclear when the moratorium will be 
lifted and the full economic impacts to the oil and 
gas sectors remain to be seen. 

Conclusion

It is still too early to know the extent of the ecological 
and economic losses caused by the Deepwater Horizon 
spill because we don’t yet know the full extent of the 
volume of oil released, the ultimate duration of the 
release, or the effects of dispersants. Nor do we know 
how far the spill will spread, or the concentrations 
of oil for specific sites. These are all critical facts 
for understanding the breadth of the economic and 
ecological losses we can expect. However, in large 
part due to the natural processes of ocean circulation 
and bioaccumulation, we can assume the geographic 
range of impact to be extensive. Furthermore, we 
know that this spill is occurring at a time of year 
that is critical to many of the species, industries and 
communities that depend directly on the health of 
the Gulf, and the sensitive habitats that this spill has 
already and will continue to directly affect. We also 
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know that the well has not yet been permanently 
closed. Unlike an oil tanker spill, the Exxon Valdez for 
example, oil rig blowouts have no known maximum 
limit. Because the Gulf of Mexico and the coupled 
human and natural communities that border the Gulf 
function as a major economic and ecological engine 

regionally and nationally, we should anticipate the 
true direct and indirect impacts of the spill to be 
substantial. In short, the Deepwater Horizon spill will 
leave a legacy in economic and ecological terms that 
will endure for decades, and in terms that cannot be 
reduced to dollar values. 

Editorial
Trevor Daya-Winterbottom, General Editor �

The August issue of Resource Management Journal 
reflects the wide range of topical issues relevant to 
resource management practice in New Zealand.

Heritage protection and what constitutes heritage 
as opposed to character remain lively issues for 
debate. An article by Adam Wild of Archifact and the 
review of the recent book (Coolangatta: a homage) 
by Peter Macky reflect the current debate. Deep-sea 
oil exploration has been in the news as a result of the 
BP oil well disaster in the Gulf of Mexico and locally 
regarding proposals for exploration off the New 
Zealand coast. Meg Caldwell of Stanford Law School 
provides analysis of the issues that will be useful in 
development of oceans law and policy for the New 
Zealand Exclusive Economic Zone. Proposals for 
developing the role of the New Zealand EPA remain 

firmly on the radar and Raewyn Peart of EDS provides 
further analysis of how the institution could evolve. 
Freshwater allocation also remains a lively topic for 
ongoing debate and Maree Baker of Anderson Lloyd 
provides a thorough analysis of the implications for 
freshwater management in Canterbury following 
the transfer of RMA functions to commissioners. 
Biodiversity remains a fast-moving area of law and 
practice and Mark Christensen of Anderson Lloyd 
provides further update on recent developments that 
have emerged since his original paper was delivered 
to the RMLA Conference in 2008.

Finally, case law development remains unabated and 
the RM team from Russell McVeagh provide further 
analysis and commentary on recent decisions from 
the courts.



Resource Management Journal 13

An expanded EPA for New Zealand: 
a critical evaluation within an international context

Raewyn Peart, Senior Policy Analyst, Environmental Defence Society �

Introduction
Environmental protection agencies or authorities 
(EPAs) are a common feature of environmental 
management regimes around the world. Many were 
established during the 1960s and 1970s in response 
to growing environmental concern, particularly 
about rising industrial pollution. Others have been 
established more recently with, for example, Ireland 
establishing an EPA in 1993 and Scotland following 
suit in 1995. There are now over 30 EPAs in the 
European Union network alone and seven state-level 
EPAs within Australia.

The main rationale behind establishing EPAs has 
been to create organisations which have a high 
level of scientific and technical expertise, which are 
focused on addressing key environmental issues, 
and which operate independently from political and 
business interference.

In international terms, New Zealand has been 
slow to adopt the EPA model. A rudimentary EPA 
was established as a statutory office within the 
Ministry for the Environment on 1 October 2009 
under the Resource Management (Simplifying and 
Streamlining) Amendment Act 2009. Its functions 
are currently exercised by the Secretary for the 
Environment. The EPA has a narrowly-defined 
role which focuses on processing, but not deciding, 
matters of national significance called in under 
the Resource Management Act 1991 (RMA). It also 
provides secretarial and support services to boards 
of inquiry determining such applications. 

The New Zealand Government recently released 
proposals to expand the functions of the EPA and to 
establish it as a stand-alone agency from 1 July 2011 
(Smith N, Proposals for the Environmental Protection 
Authority, Cabinet Paper (2010a)). These proposals 
have been further fleshed out by material placed on 
the Ministry for the Environment’s website (Ministry 
for the Environment, New Environmental Protection 
Authority announced (2010)). 

This paper describes the current proposals for an 
expanded EPA in New Zealand and then critically 
evaluates them within an international context. It 
examines how effective the proposals are likely to 
be in achieving improved environmental outcomes 
in New Zealand. The paper then concludes with 
suggestions for the EPA’s future role.

The Government’s proposals

Structure
The expanded EPA is to be established as a Crown agent 
responsible to the Minister for the Environment under 
a new Environmental Protection Authority Act. The 
EPA will have a governance board of between six and 
eight people. The board members will be appointed 
by the Minster for the Environment for a period of 3 
years. At least one member of the EPA board is to have 
knowledge and experience of the Treaty of Waitangi 
and tikanga Māori. The board will legally constitute 
the Environmental Protection Authority. 

A statutory Māori advisory committee of between 
four and eight members will be established to provide 
advice to the EPA on hazardous substances and new 
organisms (HSNO) matters only. This is effectively a 
continuation of the current Māori advisory committee 
established under the Hazardous Substances and 
New Organisms Act 1996, although the EPA board 
will in future appoint the members, and agree the 
committee’s terms of reference. 

The EPA board and the Māori advisory committee 
will be supported by an EPA agency. The agency will 
also provide secretarial and technical support to 
boards of inquiry and special tribunals established 
under the RMA to consider proposals of national 
significance, applications for water conservation 
orders and proposed national policy statements. 
The EPA agency may also perform other functions 
delegated to it by the EPA board.

Functions
The EPA will continue to have very limited functions 
under the RMA but will take over a range of other 
functions currently performed by the Environmental 
Risk Management Authority (ERMA) and the Ministry 
of Economic Development. 

A key additional RMA function will be the EPA’s 
involvement in the development of national 
environmental standards by providing technical 
input during their preparation and monitoring their 
subsequent implementation by local authorities. 

Under other legislation, the EPA will take on the 
following functions:

All of the functions exercised by ERMA under • 
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the Hazardous Substances and New Organisms 
Act 1996. These include deciding applications for 
hazardous substances and new organisms as well 
as compliance, monitoring and awareness-raising 
functions.
Administration of the Emissions Trading Scheme • 
under the Climate Change Response Act 2008, 
with the exception of the forestry sector, which 
will continue to be managed by the Ministry 
of Agriculture and Forestry. This function is 
currently undertaken by the Ministry of Economic 
Development.
Administration of the import and export regimes • 
under the Stockholm Convention on Persistent 
Organic Pollutants and the Rotterdam Convention 
on the Prior Informed Consent Procedure for 
Certain Hazardous Chemicals and Pesticides in 
International Trade. This includes deciding export 
permits. The Ministry of Economic Development 
currently undertakes this function under the 
Imports and Exports (Restrictions) Prohibition 
Order (No 2) 2004. 
Liaising with applicants, providing technical • 
advice to the Ministry for the Environment, and 
notifying decisions to the Biosafety Clearing House 
under the Imports and Exports (Living Modified 
Organisms) Prohibition Order 2005. The Ministry 
of Economic Development also currently performs 
this function.
Providing advice to the Ministry of Foreign Affairs • 
and Trade on environmental impact assessments 
for activities in Antarctica under the Antarctica 
(Environmental Protection) Act 1994, a function 
currently undertaken by the Ministry for the 
Environment.
Potentially taking on consenting functions • 
under proposed Exclusive Economic Zone (EEZ) 
legislation.

In addition, the EPA will facilitate technical advisory 
input from government agencies and the science 
sector into all the above processes, as required.

Resources
Existing staff will be transferred to the EPA from the 
EPA unit within the Ministry for the Environment 
(25 full-time equivalents (FTEs)), the Ministry of 
Economic Development (27 FTEs) and ERMA (90 
FTEs). Up to 12 new FTEs will be required for the new 
functions associated with national environmental 
standards. This will bring the total initial staffing 
numbers to just over 150 FTEs.

Government expects the establishment of the EPA 
to incur a one-off operational cost of between $1.2 
and $2.2 million as well as a one-off capital cost of 

$900 to $1.3 million. The expanded EPA’s ongoing 
operation is expected to incur an additional cost of 
up to $1.6 million per annum. This includes $300,000 
to undertake new regulatory functions under 
the prospective EEZ legislation. Existing funding 
likely to be transferred to the new EPA includes the 
Ministry for the Environment’s $17 million annual 
budget for the RMA call-in procedure, ERMA’s $10 
million annual budget and a portion of the $11.5 
million climate change vote.

Any additional expenses incurred by the expanded EPA 
are to be met from the Ministry for the Environment’s 
baseline funding. The Ministry itself is likely to be 
downsized. The Minister for the Environment has 
indicated that he would like the Ministry “to be a 
smaller, politically neutral, smart policy advisor” 
(Smith N, “The next steps in the Bluegreen agenda”, 
speech presented at the Reform in Paradise II: 
Environmental reform and the green economy 
conference held in Auckland on 2-3 June (2010b)). 

Critical evaluation of EPA proposal
The Cabinet paper describes the purpose of creating 
an EPA as being “to more effectively, efficiently 
and transparently manage the regulation of New 
Zealand’s environment and natural resources by 
providing greater central government direction on 
the regulation of the environment, consolidating 
regulatory and technical skills, and building on 
synergies between similar functions and powers” 
(Smith N, 2010a, para 8). 

The Minister for the Environment has indicated that 
he wants the EPA to be “the arm’s length national 
regulator of environmental controls doing the day-
to-day consenting, administrative and enforcement 
functions” (Smith N, 2010b). 

So will the new expanded EPA in New Zealand meet 
these objectives of being a national environmental 
regulator at arm’s length from Government? And 
how will it compare with those established in other 
comparable jurisdictions? 

In 2009 the Environmental Defence Society undertook 
a review of EPAs in Western Australia, Victoria 
(Australia), Ireland, Scotland, Sweden and Denmark. 
The results of the review were reported in a paper 
titled Improving Environmental Governance: The 
role of an Environmental Protection Authority in New 
Zealand (Peart R, 2009). Table 1 shows a summary of 
key features of EPAs established in these jurisdictions, 
reproduced from that paper, and compared to the 
model currently proposed for New Zealand. Specific 
elements are discussed in the sections following.
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Level of independence
A key issue to be considered when designing the 
governance structure for an EPA is the degree 
of independence from political interference that 
the agency will have. Various mechanisms have 
been developed in other jurisdictions to address 
this issue. For example, in Western Australia, the 
Environmental Protection Act 1986 specifically 

states that neither the EPA nor its Chairman “shall 
be subject to the direction of the Minister” (s 8). 
In Ireland, the EPA board members are appointed 
through a carefully designed process to help ensure 
political independence. Up to three candidates 
for each position are selected by an independent 
committee and the Government then selects one of 
the identified candidates for each position.

Table 1: Summary of key features of EPA

New Zealand Western 
Australia

Victoria Ireland Scotland Sweden Denmark

Population (million) 4.2 2.1 5.2 4.2 5.1 9.0 5.4

Land area (km2) 270,500 2,529,875 227,416 70,282 78,772 410,335 43,000

Regional and local 
governance

12 regional 
councils; 69 
territorial 
authorities

141 local councils 79 local councils 34 county and 
city councils; 80 
borough and town 
councils

32 unitary 
authorities

21 county 
administrative 
boards; 290 
municipalities

7 environment 
centres; 98 
municipalities

Year established 2011 1972 1970 1993 1995 1967 1972

Governance 6-8 member board 
which constitutes 
the EPA

5 member 
independent 
board

Chairman who 
constitutes the 
EPA

5 member board 12 member board 
and 3 regional 
boards

Director General Director General

Appointment process Appointment by 
Minister for the 
Environment

Appointment 
by Governor on 
recommendation 
of Minister

Appointment 
by Governor-in-
Council

Appointment by 
the Government 
from a short list 
selected by an 
independent 
committee

Appointment by 
Secretary of State

Government 
appointment 
process

Government 
appointment 
process

Advisory body 4-8 member 
Māori Advisory 
Committee (for 
HSNO only)

Advisory Group 3 member 
Environmental 
Protection Board

12 member 
Advisory 
Committee

No 12 member 
Advisory Council

No

EPA staff 150 50 (in DEC) 400 340 1300 550 300

EPA budget (NZ$) $35-40 million (?) $1.5 million $102 million $138 million $177 million $750 million $94 million

Key functions Processing 
RMA proposals 
of national 
significance; 
permitting 
hazardous 
substances and 
new organisms; 
administering 
emissions trading 
scheme

Undertaking 
EIAs of major 
projects and 
environmental 
policy advice

Pollution control Pollution control Pollution control 
including diffuse 
pollution of water

Overseeing 
implementation 
of environmental 
policy

Pollution control

Policy formulation National policy 
statements 
and national 
environmental 
standards

Statutory 
environmental 
protection 
policies and state 
environment 
policies

Environmental 
quality standards

Environmental 
quality objectives

Yes Yes

SOE reporting No Yes No Yes Yes Yes No

Licencing Yes (but limited) No Yes Yes Yes No Yes

Enforcement Yes (but limited) No Yes Yes Partial (can’t bring 
prosecutions)

No Yes
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In New Zealand, the level of independence for the 
expanded EPA was closely considered. The Cabinet 
paper discusses two options, the first being to 
establish the EPA as a stand-alone Crown agent, and 
the second to retain the EPA as a statutory office 
within the Ministry for the Environment. Most 
government departments and Cabinet Ministers 
appear to have preferred the second option with the 
notable exception of the Minister for the Environment 
and the Minister of Māori Affairs (Smith N, 2010a, 
paras 70 and 83). Māori consultees preferred the 
stand-alone option due to it having increased 
perception of independence from political influence. 
The Crown agent option was ultimately promoted by 
the Minister for the Environment and endorsed by 
Cabinet.

The Minister for the Environment stated that the 
EPA’s “… creation as a standalone Crown Entity will 
ensure that its decisions are seen as above Ministerial 
influence” (Smith N, 2010b). But the model proposed 
does enable Ministerial influence to be exerted 
over the EPA. The Minister for the Environment 
will directly appoint the EPA board members. The 
Minister will also be able to direct the EPA board, at 
any time, to implement government policy. 

The Minister will not, however, be able to directly 
intervene in EPA decisions on specific applications. 
This makes the stand-alone option preferable to 
leaving the EPA functions within the Ministry for 
the Environment. New Zealand has, to date, avoided 
Ministerial interference in environmental consenting 
such as occurs in other jurisdictions like Australia. It 
is important that this approach is continued to ensure 
that New Zealand maintains a fair, transparent and 
corruption-free system.

The option of establishing the EPA as an autonomous 
Crown entity, similar to ERMA, is not raised in the 
Cabinet paper. Under the Crown Entities Act 2004, 
Crown agents must give effect to Government policy 
when directed by the responsible Minister, whereas 
autonomous Crown entities must only “have regard” 
to Government policy. They therefore operate at a 
greater distance from Government. An autonomous 
Crown entity would therefore seem more appropriate 
for an EPA which is to be an independent national 
regulator. 

Structure
The structure proposed for the EPA, where a board 
comprises the statutory authority and is supported 
by a separate agency, is similar to the current model 
applied to ERMA. A board of up to eight members 
legally comprises ERMA which is supported by the 

agency ERMA New Zealand. Under current proposals, 
the ERMA board will be disbanded and the agency 
staff transferred to the new EPA agency.

Similar models have been used in other jurisdictions. 
In Western Australia the board comprises the EPA 
which is serviced by a unit within the Department 
of Environment and Conservation. In Victoria, the 
chairman comprises the EPA and is serviced by an 
EPA agency.

This model provides a clear distinction between the 
board, which is the statutory decision-making body 
in its own right, and officials who are employees of the 
agency and have the role of supporting and advising 
the board. The model is well suited to an EPA which 
is involved in granting consents as is proposed for 
the expanded New Zealand EPA in respect of HSNO, 
export permits and potentially for activities within 
the EEZ.

Māori involvement
The EPA proposal fails to reflect advice from Te 
Puni Kōkiri (Ministry of Māori Development) on 
how to best ensure Māori involvement in the new 
organisation. Te Puni Kōkiri advised that the EPA 
board should include at least two members with 
knowledge and experience of the Treaty of Waitangi 
and tikanga Māori but that preferably there should 
be an even split between those with and without 
such expertise (Smith N, 2010a, para 34). The current 
proposal of one board member falls short of this.

Te Puni Kōkiri also wanted the Māori advisory 
committee to have an advisory role for all EPA 
processes including those under the RMA (Smith 
N, 2010a, para 34). The current proposals limit the 
committee’s role to HSNO issues only. Government 
has indicated, however, that the scope of the advisory 
committee’s work will be considered when the 
performance of the EPA is evaluated after 3 years of 
operation, and it may be expanded at that time.

These minimalist proposals for Māori involvement 
are out of step with other recent developments in 
environmental law which are moving towards a 
more ambitious co-governance model. For example, 
the Waikato River Authority being established 
under the Waikato-Tainui Raupatu Claims (Waikato 
River) Settlement Act 2010 will have three members 
appointed by iwi organisations, four members 
appointed by the Crown and one member appointed 
by the Waikato River Clean-up Trust of which the 
Waikato River Authority is the sole trustee. However 
the circumstances of the Waikato-Tainui entity, 
with its particular genesis (deriving from a Treaty 
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of Waitangi claim settlement) and special focus, can 
arguably be distinguished from setting up a new 
national entity with much broader functions. 

Functions
The EPAs reviewed in other jurisdictions have a wide 
range of functions. Several have a focus on pollution 
control, primarily point-source pollution (Victoria, 
Ireland, Scotland and Denmark). The Western 
Australian EPA primarily focuses on undertaking 
environmental impact assessments for major 
projects. The Swedish EPA has a broader role in 
overseeing the implementation of the Government’s 
environmental policy. Many undertake licensing and 
enforcement. This variety of roles reflects the need 
to tailor an EPA’s functions to the specific needs of 
the particular jurisdiction.

The functions proposed for the New Zealand EPA 
are diverse but focus on areas which require a high 
level of scientific and technical skills. The EPA will 
decide HSNO applications and export permits. It 
will play a significant role in providing technical 
advice to support RMA processes at a national level. 
But the EPA will not have any decision-making or 
enforcement role under the RMA and the expansion 
of its statutory functions in this area is minimal. 

The proposals fall short of the national 
environmental regulator promoted by the Minister 
for the Environment. But this role is likely to evolve 
over time and we can expect further additions to the 
EPA’s functions as reforms in the EEZ and freshwater 
areas come to fruition.

Many of the EPAs studied undertake state of the 
environment reporting (Western Australia, Ireland, 
Scotland and Sweden). In Victoria, state of the 
environment reporting is undertaken by the Victorian 
Commissioner for Environmental Sustainability. In 
Denmark it is undertaken by a research institute 
attached to Aarhhus University.

The Minister for the Environment has indicated 
an intention to introduce a new Environmental 
Reporting Act requiring independent 5-yearly State 
of the Environment Reports once the expanded EPA 
is up and running (Smith N, 2010b). It is still unclear 
what role the EPA might have in this area. National 
Party policy before the election was to transfer this 
function to the Parliamentary Commissioner for the 
Environment (PCE). 

The PCE has recently released a report which implies 
that the EPA might be the best organisation to 
undertake such reporting as it is “expected to have 

the required operational and scientific capability”. In 
contrast she advised that the PCE “has a small focused 
staff without the technical capacity to carry out the 
work that would be required for robust state of the 
environment reporting”. Another candidate identified 
for the role by the PCE was Statistics New Zealand 
which is “already doing some work on environmental 
statistics and is very experienced in storing data 
and making it publicly accessible on the internet” 
(Parliamentary Commissioner for the Environment, 
How clean is New Zealand?: Measuring and reporting 
on the health of our environment (2010), 35). But unlike 
the EPA, Statistics New Zealand is not closely linked to 
the country’s environmental management system.

The EPA appears to be the best agency to perform 
this reporting role as it will have some independence 
from Government, will have the scientific expertise 
to undertake the task, and will be able to use the 
results to inform environmental management. 

Relationship with local government

The only direct relationship with local authorities 
proposed for the EPA is through its role of monitoring 
the implementation of national environmental 
standards by local authorities. This is somewhat 
surprising, given that local authorities (regional 
councils and territorial authorities) are the prime 
implementing agencies for environmental policy in 
New Zealand. The EPA’s role in this area may well 
expand in the future.

There are quite marked differences in the extent 
to which EPAs interact with local government in 
overseas jurisdictions. There was little interaction 
by the Australian EPAs studied, and the land-use 
planning system managed by local government 
operated pretty much independently of the 
environmental management system managed by the 
EPAs. In Western Australia, there have been attempts 
to build linkages between these two areas, with the 
EPA now reviewing some land-use plans. But this 
intervention, after the plans had been developed, 
was too late in the process to have real influence.

The Swedish EPA has a close relationship with the 
county administrative boards which are the regional 
implementation arm of Government. In Denmark, 
the main interface with local government is through 
the seven regional environment centres which are 
under the direct control of the Agency for Spatial and 
Environmental Planning.

The Irish EPA directly interfaces with local authorities 
through providing support for, and oversight of, 
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their enforcement role in respect of air quality, noise, 
planning, waste, and water quality. In 2003 the EPA 
was given stronger powers, which enable it to give 
binding directions to councils, requiring them to 
undertake specific tasks. Similar powers could be 
given to the New Zealand EPA to help strengthen 
local government performance.

Resources
The EPA will have around 150 staff, half the size of 
the current Ministry for the Environment. It will 
be larger than the Western Australian EPA but 
substantially smaller than the others reviewed. 
In the New Zealand context it will be a substantial 
organisation and should be big enough to house a 
critical mass of environmental expertise.

How effective will the EPA be in strengthening 
environmental management?

A key question is, will the expanded EPA make a 
significant difference to the effectiveness of New 
Zealand’s environmental management regime, and 
therefore, to environmental outcomes on the ground? 
The answer is that the EPA should make a difference, 
but in a limited way.

The Government has adopted a “softly softly” 
approach with these reforms. The proposals do 
not include a greatly expanded role for the EPA 
under the RMA which is New Zealand’s key piece 
of environmental legislation. The EPA will have 
neither a decision-making nor an enforcement role 
in this area, at least in the short term. It will also 
not be tasked with providing technical support to 
local authorities, who are the main environmental 
decision-makers in New Zealand, although that is a 
role being actively considered. The EPA’s monitoring 
role will be limited to the implementation of national 
environmental standards and does not yet encompass 
environmental reporting.

Where the current proposals do provide 
opportunity for the EPA to make a real difference 
is in the preparation of national policy statements 
and national environmental standards. A widely-
acknowledged weakness of the RMA is the lack of 
national direction to guide decision-making by the 
local authorities. 

The proposal to resource the EPA with 12 FTEs for 
the national environmental standards programme 
indicates a serious intent to roll out the development 
of new national environmental standards. These are 
effectively national rules which have direct regulatory 
effect. They could make a substantial contribution to 

improving environmental outcomes on the ground 
if they are carefully designed and target the right 
issues. Environmental management areas which 
could benefit from national environmental standards 
include water management, landscape protection, 
loss of biodiversity and increasing coastal hazards.

The EPA will have a role in monitoring the 
implementation of the national environmental 
standards by local authorities. An enforcement role 
is not currently proposed, but may be required, if the 
national environmental standards are to have any 
teeth. 

The EPA will also provide technical support for the 
development of national policy statements by the 
Ministry for the Environment. This should help these 
policy documents to become more technically robust 
and to provide greater direction.

A role in developing national environmental 
regulations is common in other EPAs. The Western 
Australia EPA formulates environmental protection 
policies which are approved by the Minister. The 
Victorian EPA recommends environmental quality 
standards to Government. 

At the end of the day, the effectiveness of the EPA will 
be dependent upon the skill base it is able to develop 
and retain. Initially the EPA agency will be largely 
composed of existing staff members from three 
agencies — the Ministry for the Environment, the 
Ministry of Economic Development and ERMA. This 
may cause problems, as staff will come from existing 
agencies with very different corporate cultures. 
Strong corporate leadership will be required to meld 
these disparate groups into a strong organisation. 
It is important to avoid the ongoing cultural clash 
amongst staff which bedevilled the performance 
of the Department of Conservation when it was 
established during the late 1980s. 

Future role

The Cabinet paper leaves open the possibility that 
future functions will be transferred to the EPA. 
This is likely to occur once a review of the EPA is 
undertaken 3 years after establishment. Cabinet has 
agreed a range of principles against which any future 
proposal for additional functions will be assessed:

Is best performed at the national level under the • 
organisational form of the EPA,
Is of a regulatory nature (including standard • 
setting, licensing and enforcement) rather than 
of policy targeted at complex environmental 
problems,
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Is of a technical nature with a low level of discretion • 
to be applied,
Is able to maintain or enhance certainty of process • 
for resource users and applicants,
Is of a similar nature to existing functions to enable • 
efficiency gains,
Will result in greater concentration of technical • 
and expert skills and not a duplication of skills and 
expertise,
Is able to maintain or enhance the role of Māori in • 
the regulation of New Zealand’s environment and 
natural resources.

One area where there is likely to be a future role for 
the EPA is in the environmental regulation of the 
EEZ. The lack of environmental legislation in this 
area was a major gap identified by the oceans policy 
initiative undertaken during the early 2000s (Ministry 
for the Environment, Offshore options: Managing 
environmental effects in New Zealand’s Exclusive 
Economic Zone (2005)). Cabinet under the previous 
Labour-led Government agreed the framework of the 
new legislation and drafting was underway before the 
November 2008 general election. The current Minister 
for the Environment has indicated support for the 
Bill although the proposal has yet to be formally 
considered by Cabinet. This is likely to occur in late 
2010 and new EEZ legislation may be progressed at 
the same time as the new EPA legislation.

Interestingly, the Cabinet paper states that the 
Ministry of Fisheries and the Ministry of Transport 
wanted to leave open the issue of whether the EPA 
should be the regulatory agency in the EEZ (Smith N, 
2010a, para 80). There have been earlier suggestions 
that an Oceans Agency might be established to 
perform this role (Peart R, Looking out to sea: New 
Zealand as a model for ocean governance (2005), 190). 

Another potential contender for the job, identified 
during the oceans policy initiative, was Maritime 
New Zealand. This is a Crown agent governed by 
a board appointed by the Governor-General on 
the recommendation of the Minister of Transport. 
Maritime New Zealand already has a role in controlling 
discharges from ships and offshore installations, 
and the dumping of waste, within the EEZ and the 
continental-shelf region beyond. It also maintains the 
country’s marine oil spill response strategy. 

The drafting instructions approved by the Labour-
led Government proposed the creation of the position 
of EEZ Commissioner located within the Ministry for 
the Environment. The Commission was to have the 
role of making recommendations on applications 
for EEZ consents and monitoring and enforcing the 
legislation. The Minister for the Environment was 
to be the decision-maker subject to appeals to the 
Environment Court.

Now that New Zealand is to have a stand-alone 
EPA, with significant technical expertise, it would 
seem an appropriate body to perform this decision-
making role in the EEZ. What it is important to avoid, 
are those decisions being made by agencies tasked 
with promoting the development of ocean-based 
industries or closely associated with them, such as 
the Ministry of Fisheries (fishing and aquaculture), 
the Ministry of Economic Development (seabed 
mining) and Maritime New Zealand (shipping).

The other key areas where the EPA should have a 
future role is in providing technical support to, and 
monitoring the performance of, local authorities in 
implementing the RMA. The EPA could also support 
other specialist bodies such as the Coastal and 
Oceans Commission proposed by the Environmental 
Defence Society and a New Zealand Land and Water 
Commission under consideration by members of the 
Land and Water Forum.

Conclusions

The proposal to establish the New Zealand EPA as a 
stand-alone entity, and to expand its role, is generally 
in line with international practice. New Zealand has 
lacked the independent regulator that has become 
standard practice in many other jurisdictions around 
the world. The Government has been cautious in 
progressing this matter, and is adopting a minimalist 
approach. The EPA will have a more confined role 
than that of similar organisations overseas, but it will 
still have the opportunity to make a real difference 
to environmental outcomes on the ground through 
strengthening national instruments. If it is to live 
up to its role as a national environmental regulator 
however, it will need to have an expanded role both 
under the RMA and within the EEZ, and that appears 
to be under active consideration.
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A watershed moment in Canterbury for water management 
in New Zealand

Maree Baker, Partner, Anderson Lloyd Lawyers * �

Introduction

On 31 March 2010 Parliament passed the Environment 
Canterbury (Temporary Commissioners and 
Improved Water Management) Act 2010 (“the 
Act”) under urgency. The Act replaced the elected 
Canterbury Regional Council councillors with 
Government-appointed commissioners, and granted 
them additional powers under the RMA. This article 
looks at the objectives of the Act describes and 
assesses the mechanisms and measures introduced 
to achieve the stated objectives, and comments on 
the Act in a national context. The main focus of this 
article is on the changes to the implementation of the 
RMA in Canterbury and implications for the reform 
of water management more generally, rather than the 
functioning of the regional council and the removal of 
the elected councillors. Reviewing the performance 
of the Canterbury Regional Council (“ECan”) and the 
justification for the draconian legislation is a topic 
deserving of its own stand-alone consideration.

The Hon Dr Nick Smith made the surprise 
announcement at 12.30 pm on Wednesday 30 March 
that the Government intended to pass a Bill under 
urgency that week. The Bill was made publicly 
available at about 5 pm that evening and by 8 pm 
the next evening it had been passed. The manner 
in which this Act came into being could weaken the 
ability of stakeholders in the Land and Water Forum 
(“LWF”) to continue to have faith in that process. The 
Government’s “New Start for Fresh Water” is currently 
pinning its hopes on the collaborative and consensus-
based LWF process for the reform of freshwater 
management, which must now be vulnerable.

In terms of how the Act affects the implementation of 
the RMA, there are several key points to note. The Act 
significantly reduces rights of public participation 
in respect of water management in Canterbury. 
The Act changes the rules and relevant legal tests 
in respect of regional plans, policy statements and 
water conservation orders mid-process without a 
right for parties to be reheard in some instances. The 
amended legal test in respect of Water Conservation 
Orders (WCOs) is a material change from that 
currently in the RMA. The Act intervenes directly 
in the Environment Court proceedings set down to 
commence substantive hearing on 31 May, removing 
the Environment Court’s jurisdiction and halting the 
process altogether. 

In order to grasp the import of the Act a reasonably 
detailed understanding of the main provisions and 
practical implications is helpful, therefore this article 
goes into that level of detail.

Objectives of the Act

The statutory purpose of the Act as set out in s 3 
is to replace the elected members of ECan with 
Government-appointed commissioners, and to 
provide the Council with powers to address issues 
relevant to the efficient, effective and sustainable 
management of freshwater. Looking further to 
the explanatory note that accompanied the Bill, 
the “purpose” section of the note explains that the 
powers provided by the Bill are intended to give 
the new commissioners “… the necessary powers 
to progress as rapidly as possible the development 
of the Canterbury region’s resource management 
framework.” Furthermore, the Bill is intended to 
“facilitate the timely development of a robust, clear 
and effective framework for the management of 
natural resources” in Canterbury.

When Hon Dr Nick Smith introduced the first 
reading of the Bill he noted the strategic importance 
of freshwater to New Zealand and the fact that in 
Canterbury, where over 50 per cent of the country’s 
irrigation and electricity storage exists, water 
allocation decisions are ad hoc, water quality is 
deteriorating, and water storage opportunities 
are being “lost in the muddle”. He justified the 
Government’s intervention for three reasons: first, 
ECan’s failure to effectively manage freshwater; 
secondly, the absence of a fully-operative regional 
plan and policy framework; and thirdly, the gap 
between what needs to be done to effectively manage 
water in Canterbury and ECan’s ability to do so.

The Regulatory Impact Statement (“RIS”) of the 
Bill dated 22 March 2010 notes that the Government 
policy objectives are to ensure that:

Canterbury’s natural resources are managed in a 1) 
comprehensive and holistic manner, which results 
in resilient outcomes that effectively balance 
social, cultural, economic and environmental 
outcomes.
The institutional framework for management 2) 
of natural resources in the Canterbury region is 
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integrated, effective, transparent and supports 
robust decision-making.
The National Recourses Regional Plan (NRRP) 3) 
provides an operative efficient and enduring 
planning framework in Canterbury, which 
facilitates good quality, cost-effective and timely 
decisions that effectively balance social, cultural 
and environmental outcomes.

Therefore, from these sources the purpose of the 
Act relevant to the implementation of the RMA in 
Canterbury can be distilled down to the following:

Rapid, timely finalisation of the planning • 
framework in respect of freshwater management.
The resulting framework is to be effective • 
at balancing social, cultural, economic and 
environmental outcomes.
The resulting framework is to be comprehensive, • 
integrated and transparent.
The framework is to endure, and facilitate good • 
quality, cost-effective and timely decisions.

The Act in summary

The Act gives ECan as governed by the new 
commissioners some far-reaching, and unprecedented 
powers. Part 3, subpart 2 of the Act gives ECan the 
power to impose moratoria in respect of applications 
for certain water and discharge permits. Part 3, 
subpart 3 establishes a new regime for dealing with 
WCOs in Canterbury, including intervention in the 
Environment Court inquiry into the draft WCO in 
respect of the Hurunui River which is set out in Part 
2 of the Act’s Schedule 2. ECan is also given powers to 
fast track certain regional policy statements (“RPS”) 
and plans (Part 3, subpart 4).

In respect of the new WCO regime, and the fast track 
provisions in respect of the plans and policy statements, 
the Act removes rights of appeal to the Environment 
Court for both processes, restricting appeal rights to 
the High Court on questions of law only (ss 52 and 
66). This means that only ECan will ever consider 
the evidence, some of which is likely to be highly 
technical, in respect of regional plans, regional policy 
statements and WCOs. Section 20 of the Act states 
that the commissioners will constitute the governing 
body of ECan, and as such are required to perform all 
the functions, responsibilities, duties and powers of 
the Council. The Act does not give the commissioners 
the power to allow cross-examination of evidence, 
therefore the commissioners will be bound by s 39(2)
(d) of the RMA which states that local authorities are 
not permitted to allow cross-examination in their 
hearings. Any expert evidence will therefore not be 

tested through cross-examination under this new 
process nor considered by a specialist court.

In respect of WCOs, moratoria and the consideration 
of plans and policy statements, the Act gives statutory 
weight to the Canterbury Water Management Strategy 
(“CWMS”) by requiring that decisions have regard, 
or particular regard as the case may be, to the vision 
and principles of the CWMS (ss 34(2)(a), 50(2)(a)(ii) 
and 63). The CWMS is a non-statutory document, 
although there is some debate that the CWMS may 
already be relevant under s 66(2)(c)(i) RMA as one 
of the “management plans and strategies prepared 
under other Acts”. The CWMS was prepared through 
a collaborative process which has been subject to 
limited public input and no public hearings. The 
Creech Report (February 2010) described the CWMS 
as at “a relatively early in-principle strategic phase 
of development” (page iii). It is not subject to any 
statutory tests or formal processes of review or 
appeal. The vision and principles are largely an 
expansion of how Part 2 relates specifically to the 
Canterbury region, from the point of view of the 
members of the CWMS.

The Act also contains a “Henry VIII” provision (the 
power to alter substantive legislation through 
regulation), in the form of s 31. Section 31 gives the 
Minister extremely broad powers to change the 
duration and extent of ECan’s powers and functions 
relating to moratoria, WCOs and fast track plans 
and RPSs by having the Governor-General pass a 
regulation.

The Act in detail:

Fast tracking regional plans and policy statements
The Minister in his 27 May 2010 letter to the 
Chairperson of the Commissioners Dame Margaret 
Bazley directed that decisions on the NRRP, which is 
the omnibus regional plan for Canterbury, be released 
by December 2010. The Act (in Part 3, subpart 4) 
gives ECan special powers to fast track proposed 
plans, variations and policy statements as defined in 
s 61. Section 61 specifically excludes any coastal plan 
from ECan’s special powers. Section 61 states that 
any proposed plan, plan change or variation that is 
either notified after the commencement of the Act, 
or that was notified before the commencement of the 
Act but on which no decision has yet been issued, is 
regulated by Part 3, subpart 4 of the Act. 

In terms of the NRRP there are several variations 
at various stages. To understand the implications of 
Part 3, subpart 4 a brief overview of the status of the 
numerous variations is set out: 
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Variations 1, 2, 4 and 14, notified in 2004, 2005 • 
and 2007, introduced and amended five new 
chapters on water quality, water quantity, beds 
and margins of lakes and rivers, wetlands and soil 
conservation. Hearings are now adjourned and the 
hearing committee is in deliberations. 
Variations 5 and 7, notified in 2007, amend chapter • 
5 in respect of water quantity. These variations 
are currently in hearing.
Variation 6, notified in 2007, is in respect of chapter • 
4 and water quality. The hearings were held from 
April to May 2010. Some submitters requested an 
adjournment after the passing of the Act to enable 
submitters to address the impacts of the Act and 
the new test imposed in respect of the vision 
and principles of the CWMS. The hearing panel 
declined to adjourn the hearing. The hearing is 
now completed and the panel is in deliberations. 
Variations 8, 9 and 10 were all notified in 2007 in • 
respect of water quantity and chapter 5. Each 
of the variations has completed the submission 
process. Hearings have not yet commenced. 
Variations 15 and 16 in respect of chapter 3 on • 
air quality were notified on 17 April 2010 and 
submissions have just closed. Variation 17 in 
respect of the Waipara catchment was also notified 
on 17 April and is at the time of writing open for 
further submissions.

And finally, to add one final layer of complication to 
this already multi-layered suite of variations that 
ECan is expected to resolve by December this year, 
there is proposed plan change 1 to the Waimakariri 
River Regional Plan (WRRP), which is separate from 
the NRRP. The hearing on this was due to commence 
on 12 April of this year. As with Variation 6 above, 
submitters applied for an adjournment on 13 April to 
enable the new Act’s implications to be addressed. 
However unlike the panel on Variation 6, the panel for 
plan change 1 to the WRRP granted the adjournment 
on the basis that submitters should be allowed 
additional time to prepare technical evidence, now 
that all parties were aware there was no further 
opportunity to appeal the plan change.

Therefore Part 3, subpart 4 applies to all the variations 
and the plan change listed above as no decisions had 
issued on these before the commencement of the 
Act, or notification occurred after its passing. Some 
of these variations had hearings completed (but 
adjourned), some variations are still partway through 
the hearing process, and others have not yet had a 
hearing commence. There are currently no proposed 
changes to the RPS that are captured by Part 3, subpart 
4, however if a change to the RPS was subsequently 
notified by ECan, Part 3, subpart 4 would apply. 

Any decision made on submissions on the plan change 
and variations must now have “particular regard” to 
the vision and principles of the Canterbury Water 
Management Strategy (CWMS) in addition to the 
matters relevant under cl 10(1) of the First Schedule 
to the RMA (s 63). In respect of decisions issued 
pursuant to subpart 4 on plans and policy statements, 
no person may appeal to the Environment Court, and 
may appeal to the High Court on a question of law 
only (s 7).

Variations that have had a hearing “concluded” (which 
is not otherwise defined) are also further impacted 
by s 69. It is unclear whether this section will apply 
to variations 1, 2, 4 and 14 that were effectively 
considered completed, but formally “adjourned” not 
“concluded”, however it is assumed for the purpose 
of this analysis that it is intended s 69 apply to 
these variations. Section 69 provides that ECan has 
the discretion to revoke any delegation to current 
hearing panels who have heard all the evidence and 
submissions. If this discretion is exercised, and the 
hearing panel dispatched, ECan can then, without the 
new commissioners rehearing any of the evidence or 
submissions, apply the new legal test set out in s 63, 
consider the written submissions, whatever written 
evidence might exist and the officers’ reports, and 
issue a final decision. Parties to these variations 
would have previously presented their cases on the 
basis of the garden variety RMA tests, and on the 
understanding that they have rights of appeal to the 
Environment Court. Both of those factors are now 
materially altered, and there is no right for those 
parties to be reheard.

Some variations are currently only part heard. There 
is no explicit power for ECan to revoke the delegation 
of the hearing panels in respect of variations at that 
stage therefore it appears those processes are to 
continue with the same hearing panel. 

In conclusion, referring back to the objectives 
Parliament intended the Act to achieve in respect 
of plans and policy statements, it is concluded that 
the new provisions may result in a more rapid and 
timely finalisation of the planning framework in 
relation to plans and policy statements, but only 
if the new legislation and fast track processes it 
introduces do not give rise to a stream of judicial 
review proceedings. A messy combination of new 
commissioners and existing hearing panels with 
delegated authority will proceed to make final 
decisions on the numerous variations, some with 
the benefit of hearing parties on the new legal test, 
and some potentially hearing no evidence at all. This 
untidy arrangement and lack of clarity about the 
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correct process threatens the objectives relating to 
efficiency, transparency and integration. Expecting 
this process to lead to an outcome that properly 
reflects the sustainable management balance 
appropriate for Canterbury, or produces an enduring 
framework that is comprehensive, integrated and 
transparent, is ambitious. 

Water Conservation Orders

WCOs are normally regulated by Part 9 of the RMA 
which sets out that a WCO may be established to 
preserve and protect water bodies that are proven 
to be in their natural state and/or nationally 
outstanding for a range of values. Part 9 of the 
RMA sets a bottom line. The presumption is that a 
WCO will protect values found to be outstanding 
(Rangitata South Irrigation Ltd v New Zealand 
and Central South Island Fish and Game Council EC 
Christchurch C109/04, 5 August 2004 at [58], citing 
the Court of Appeal in Ashburton Acclimatisation 
Society v Federated Farmers of New Zealand Inc [1988] 
1 NZLR 78 (CA), at 88). Then, over and above this, 
Part 2 of the RMA is relevant, and other matters can 
arguably be addressed or allowed for in the Order, 
as long as that bottom line is not breached, and the 
purpose of the Order is achieved. WCOs have the 
same status as National Environmental Standards 
(NES) and National Policy Statements (NPS). Where 
a WCO and a NES address the same matter, the 
most stringent of the two prevails (RMA s 43C). It 
is mandatory that Regional Plans and District Plans 
not be inconsistent with terms of WCOs (RMA s 67(4) 
and s 75(4)). Resource consents must not be granted 
on terms that would cause a breach of WCOs (RMA 
s 217).

Part 3, subpart 3 of the Act amends specified 
provisions of Part 9 of the RMA in respect of WCOs 
in Canterbury. The Act amends the statutory test 
for granting, amending or revoking WCOs, changes 
the first instance decision-maker from a special 
tribunal appointed by the Minister to the new ECan 
commissioners, removes the right of appeal to the 
Environment Court, and in respect of the draft 
WCO for the Hurunui River specifically, intervenes 
in the Environment Court inquiry, removes the 
Environment Court’s jurisdiction, and directs that 
the application be heard from scratch by ECan. 

The standard WCO regime sits a little outside of the 
purpose and principles of the Act as contained in 
Part 2 of the RMA. Section 199 of the RMA applies 
“notwithstanding anything to the contrary in Part 
2”, which has been held by the courts and special 
tribunals as meaning that only the provisions of 

Part 2 that do not frustrate the purpose of WCOs 
have relevance. Part 2 provisions that are contrary 
to protection and preservation of outstanding values 
do not need to be weighed and balanced in the 
standard way (Rangitata South at [21]-[25], Re Talley 
(as trustees for Majac Trust) EC Christchurch C102/07, 
3 August 2007 at [42] and the Special Tribunal 
“Recommendation in respect of proposed WCO in 
respect of the Hurunui River”, at [47]).

Under the new Act, all decisions in respect of WCOs 
in Canterbury will be subject to quite a different test 
than in the rest of New Zealand. All considerations 
are now subject to Part 2 (s 50(2)(b)). Then “particular 
regard” is to be had to the recognition and sustaining 
of outstanding water bodies, (which was previously 
the primary test), and the vision and principles of 
CWMS (s 50(2)(a)). Third ranked weighting goes to 
the matters to which “regard” is to be had, namely 
the needs of primary and secondary industry, and 
of the community, and national policy statements, 
New Zealand coastal policy statements, regional 
policy statements, regional plans and district plans 
(s 50(2)). This is effectively the same weighting these 
matters receive under the unadulterated Part 9 of 
the RMA, except where those matters now receive a 
boost due to Part 2 being elevated.

The main impacts of these changes is that the “use” 
related provisions of Part 2 may now take precedence 
over the recognition and sustaining of outstanding 
water bodies, depending on the facts of a case. The 
recognition and sustaining of outstanding water 
bodies is no longer the primary purpose, but instead 
is subordinate to Part 2 and has equal weighting as 
the CWMS provisions. 

The second substantive change relates to the 
hearing and decision-making process for WCOs in 
Canterbury. Under the unamended Part 9 of the 
RMA, WCO applications are to be heard first by a 
special tribunal appointed by the Minister, with any 
appeals (known as “submissions”) on the special 
tribunal’s decision going to the Environment Court. 
Under the Act any applications for new WCOs or 
amendments and revocations for existing WCOs 
will be heard by ECan instead of a special tribunal 
(ss 48-49, 51). There is no right of appeal from ECan’s 
decision to the Environment Court. Appeals may 
be made to the High Court on a question of law (ss 
53 and 54). Schedule 2, Part 2 of the Act establishes 
specific powers of intervention in respect of the draft 
Hurunui WCO which at the time the Act was passed, 
was effectively halfway through its process. A 5-week 
hearing was held in 2009 in front of the Special 
Tribunal. The Tribunal issued its recommendation 
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which was then appealed by numerous parties. 
Extensive evidence was due to be exchanged in April 
2010 with the 6-week Environment Court fixture set 
down to commence on 31 May 2010. Now instead the 
Environment Court’s jurisdiction is removed and 
ECan is to hear the application afresh. It appears that 
no weight at all is to be given to the Special Tribunal’s 
report from 2009 as there is no specific reference 
to that recommending report, nor any catch-all 
provision that may enable ECan to take into account 
other matters it considers relevant. 

Section 57 of the Act sets out the scope and effect 
of a WCO, but in doing so only reflects s 200 of the 
RMA, being the restrictions and prohibitions on 
ECan’s functions. Section 57 does not import s 217 of 
the RMA which makes it clear that no permit can be 
granted which would be contrary to the provisions 
of a WCO. So the full effect of WCOs under this Act is 
unclear. This may simply be an omission, or it may be 
a conscious move altering the effect of WCOs.

In conclusion, referring back to the objectives 
Parliament intended the Act to achieve in respect of 
WCOs, it is notable that there is no explicit reference 
to WCOs in the general statements justifying the Act. 
References to the WCO provisions are made almost 
as an afterthought. This could be a reflection of the 
suspicion that the provisions in respect of WCOs 
were tacked on as a result of successful lobbying 
by proponents of specific irrigation projects from 
as far back as August 2009 (see for example MAF 
briefing on Hurunui Water Project dated 25 August 
2009, aide-memoire: Water Storage and Irrigation 
Infrastructure MED and MAF to the Prime Minister 
dated 4 September 2009, MAF aide-memoire to Hon 
David Carter dated 4 December 2009, MAF briefing 
on Canterbury Water Management Strategy dated 
14 December 2009), rather than being included to 
achieve the fundamental objectives of the Act as 
recorded above. 

The intervention in the Hurunui WCO Environment 
Court proceedings is not likely to result in a more 
rapid or timely finalisation of that process, as the 
process has effectively been restarted from the 
beginning. Had the appeal proceedings continued the 
hearing would have been concluded by the end of July 
2010. Hon Dr Nick Smith emphasised that by giving the 
decision-making power for the WCO and the NRRP to 
the same group of people (the new Commissioners) 
this will enable an integrated decision to be made 
for the Hurunui River (in response to questions 
at the Environmental Defence Society Conference 
on 3 June 2010). However, the ability to achieve an 
integrated planning framework for any river subject 

to both a WCO and a regional plan is clearly within 
the scope of the unamended provisions of the RMA, 
both in terms of the requirement that district and 
regional plans not be inconsistent with a WCO, and 
the requirement that the decision-maker on a WCO 
application have regard to relevant plans. Whether 
or not any WCO frameworks established during the 
reign of the new Act will endure, given the breaches 
of good faith involved in the passing of this Act, is 
entirely unclear.

Moratoria

The moratoria provisions apply in addition to the 
RMA, except as otherwise expressly provided (s 32). 
A moratorium can only be imposed in relation to 
specified applications (s 34(1)). Section 33 provides 
that “specified applications” are applications 
for water permits and discharge permits or any 
application to change or cancel any condition of 
those permits.

Section 34 details the power to impose moratoria. In 
order to impose a moratorium, ECan must have prior 
approval from the Minister (s 34(1)). In determining 
whether to impose a moratorium, ECan and the 
Minister must have regard to:

The vision and principles of the CWMS; anda) 
The extent to which the fresh water of that area:b) 

Is subject to high or increasing demand or to i. 
diminishing quality; or
Is fully allocated, nearing full allocation, or ii. 
over-allocated; and

Any other relevant matter.c) 

The Act contains the detailed mechanical and 
transitional workings of any moratorium that may 
be imposed. If a moratorium is imposed it will affect 
applications that have been made, but for which 
a hearing has not yet commenced (s 38), as well as 
applications made after the date of its imposition. The 
decision to impose a moratorium is not appealable 
to the Environment Court, nor is there any ability 
to apply for compensation for any loss or damage 
arising from the imposition of the moratorium (s 
44).

In conclusion, referring back to the objectives 
Parliament intended the Act to achieve, in respect 
of the new power to impose moratoria, it will not 
relate directly to the timely finalisation in respect of 
the planning framework, although it could indirectly 
free up ECan to focus on finalisation of the statutory 
plans. The breathing space that the moratoria could 
afford could indirectly assist in ensuring the planning 
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framework is in as good a shape as practicable given 
the timeframes being imposed. However these are 
indirect potential benefits and therefore uncertain. 
In the meantime, if these provisions are utilised, they 
will frustrate the Government’s short term objectives 
of ensuring timely decisions that balance social, 
cultural, economic and environmental outcomes.

Duration of the Act

The majority of the Act applies up to a date referred 
to as the “resumption day” (s 6). Resumption day 
is defined as “the day after the day on which the 
candidates for membership of ECan in the next 
election are declared to be elected or, if there is more 
than 1 day, the last of those days”. The “next election” 
is defined as taking place in 2013 at the latest (s 4 
interpretation). There are transitional provisions for 
processes that straddle the resumption day.

Section 31 

Section 31 gives very broad, seemingly unfettered 
powers for material provisions of the Act to be 
changed by regulation. Section 31(a) gives the 
Governor-General on the recommendation of the 
Minister the power to make regulations to change 
the commencement and duration of powers and 
functions of ECan set out in Part 3 — namely powers 
and functions in relation to moratoria, plan and 
policy statement fast tracking and WCO provisions. 
Section 31(c) also explicitly states that a regulation 
can be used to provide for the application of Part 3 
provisions despite their expiry and repeal. In other 
words, the duration of the special powers conferred 
by the Act could extend beyond 2013 without any 
recourse to Parliament.

Section 31(b)(i)(A) enables the making of a regulation 
removing the obligation for ECan to comply with 
provisions of the RMA. Section 31(b)(ii) gives the 
Minister the power to add new definitions to terms 
used in the Environment Canterbury Act.

Parts of s 31 fall into the category of a “Henry VIII” 
clause, which is the power to alter substantive 
legislation through regulation. Such clauses are 
generally viewed as undesirable, but not unlawful. 
They are undesirable on the basis that only 
Parliament should be able to amend its own laws. 
Parliament’s Regulations Review Committee is the 
body established to provide a consistent level of 
parliamentary scrutiny over delegated legislation, 
in an attempt to rein in the power of the Executive 
(Regulations Review Committee Digest, Chapter 1, 
http://www.victoria.ac.nz/nzcpl/RegsRev/chapter1.

aspx). The Committee has reviewed the use of Henry 
VIII clauses generally, and stated that such clauses 
should only be contained in an Act in “exceptional 
circumstances” (ibid, Chapter 14, section D “Henry 
VIII Clauses”). The Committee advises, that where 
a department wishes to use such a wide power, it 
should be required to justify why that power is 
necessary before the appropriate select committee. 
Obviously in this instance, no such explanation 
has been provided, either in the regulatory impact 
statement, nor in the select committee process (as 
there was no select committee due to it being passed 
under urgency). 

The section has no doubt been included in this 
instance primarily because of the risks inherent in 
rushing through complex legislation. However, s 
31 could be used to do more than just make minor 
repairs. The powers it grants are broad, and of 
concern.

Discussion

As noted in the RIS:

“The Minister for the Environment intends to 
progress the proposed legislation under Urgency. 
This, alongside the proposal to limit appeal rights on 
decisions/recommendations made by commissioners of 
Canterbury’s NRRP and on water conservation orders 
in the region potentially alienates Canterbury rate 
payers and the general public from decisions made on 
natural resources in the Canterbury region. This raises 
equity and access to justice issues.” (Agency Disclosure 
Statement)

The rights of public participation that are held in 
high esteem under the RMA are seriously reduced in 
Canterbury as a result of this Act, not only through the 
mechanisms noted in the RIS above, but also through 
the removal of the elected councillors. The material 
reduction in public participation in decision-making 
is obviously not as extreme as measures such as 
the passing of the Clutha Development (Clyde Dam) 
Empowering Act 1982, which reversed the decision 
of the Planning Tribunal and allowed the Clyde Dam 
to proceed. However it does move us a significant 
measure across the spectrum of public participation 
towards that extreme. Even Crown counsel in the 
case of the Clyde Dam water permits stated that the 
Government preferred the matter be dealt with in 
the Planning Tribunal “so that there may be (and be 
seen to be) a proper measure of public involvement 
in which the pros and cons of this highly complex 
question may be fully consider” (Brookfield F M, 
“High Courts, High Dam, High Policy: The Clutha 



26 www.rmla.org.nz

River and the Constitution”, Recent Law 62, March 
1983, at 62 citing a letter to objector’s counsel dated 5 
September 1980). The new Act jeopardises the proper 
measure of public involvement in the highly complex 
water planning issues in Canterbury.

The Act implements fairly extreme streamlining 
measures for regional plans and WCOs that in a 
policy sense are similar to those introduced to 
hasten planning permissions for public works of 
national significance in the National Development 
Act 1979 (NDA). The purposes of the two Acts are 
similar, namely the rapid implementation of the 
stated planning outcome. The mechanisms used 
have some similarities in the restriction of appeal 
rights. They are not analogous by any means. The 
NDA 1979 created a streamlined fast track hearing 
procedure focused on a consolidated public inquiry 
before the Planning Tribunal. The Planning Tribunal 
report was then forwarded to the Governor-General 
who passed an Order in Council conferring planning 
consent. Only the Court of Appeal could review the 
process and then only within strict timeframes) 
(Taylor M, “Development Proposals of national 
significance: The call-in power of the RMA” (1995) 
25 VUWLR at 413-414). The resulting reduction in 
public participation and right to be heard in order 
to achieve the legislative purpose is therefore not 
unprecedented: 

“The requirement for natural justice may be overridden 
when the legislative scheme contemplates that action be 
prompt. An obligation to hear may frustrate legislative 
purpose, as in CREEDNZ where the very purpose of the 
National Development Act 1979 was the streamlining 
of planning procedures for national works.” (Joseph P, 
Constitutional and Administrative Law in New Zealand, 
Sydney, Brookers, 1993, at 723)

We are however currently in the era of a “New Start 
for Fresh Water” as announced by the Minister 
on 8 June 2009, with the unprecedented use of the 
stakeholder-led collaborative Land and Water Forum 
to advance the reform of water management. The 
Forum’s keystone is consensus and collaboration, 
necessarily based on trust and “no surprises”. It is 

difficult to see how the surprise introduction and 
passing of the Act, in less that 48 hours, with its 
wide-ranging changes to the RMA and reduction in 
public participation, could have done anything other 
that weaken the ability of the Forum’s participants 
to continue to work together to identify shared 
outcomes and goals for freshwater and related land 
management, given that some participants in the 
forum would have been working behind the scenes 
to advance the special legislation. 

The RIS notes that the use of an ad hoc Act to amend 
material parts of the RMA in respect of one region 
risks undermining “the integrity and credibility of 
existing legislative provisions”. Now in Canterbury, 
in respect of regional plans, policy statements and 
WCOs, rights of appeal are substantively different 
and legal tests are amended, so that the RMA is no 
longer the one-stop shop. The legal test for WCOs has 
been fundamentally altered without any considered 
debate. 

In conclusion, these material changes to the 
implementation of the RMA in Canterbury, combined 
with the means by which they came into existence, 
could prove to mark a change of course in public 
participation and in how the RMA weighs and 
balances values associated with water bodies. If, 
at the end of 2010, Canterbury has an integrated, 
comprehensive, enduring planning framework that 
strikes a balance supported by the community, then 
the Act will have succeeded and its fast tracking 
measures and reduction in public involvement 
and appeals no doubt be looked upon favourably 
as a template. If, as a result of that framework, the 
status of the environment and the economy are both 
advanced then again, it could prove to be a positive 
turning point. Alternatively, if these objectives do 
not eventuate, or if the Act triggers a weakening of 
the LWF’s ability to find a way forward, the outcome 
could be a U-turn back to where we came from.

* The author represents New Zealand and North Canterbury Fish 

and Game Councils and Whitewater New Zealand, the co-applicants 

for the Hurunui Water Conservation Order. The views expressed in 

this article are those of the author, not her clients.
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Biodiversity offsets — update
Mark Christensen and Olivia Burge, Anderson Lloyd �

Our paper in the last edition of the Resource 
Management Journal (RMJ) was written in April 
2009. Since then, there have been a number 
of developments in the area of offsets and 
environmental compensation, both overseas and 
within New Zealand. This note comments on some of 
those developments.

Our 2009 paper suggested a possible way forward 
with biodiversity offsets. However, in light of the 
research on offsets now under way by the Department 
of Conservation and the delay in developing a National 
Policy Statement (NPS) on Biodiversity, it is our 
view that the appropriate way ahead with respect to 
biodiversity offsets, at least at this stage, is not by way 
of a NPS and a National Environmental Standard (NES) 
as was suggested. Rather, what is needed is some 
general guidance about an appropriate methodology 
or methodologies for assessing biodiversity offsets in 
a transparent and coherent manner that can be used 
to inform the discretionary decision-making powers in 
the Resource Management Act 1991 (RMA). Pursuing a 
NPS on offsets and a single legislated methodology in 
a NES is likely to require considerable money and time 
as various interest groups engage in an adversarial 
process. Getting some “runs on the board” in the form 
of guidelines, while unlikely to be the final definitive 
answer, is a better start.

It is important to recognise that biodiversity offsets 
and environmental compensation are not ends in 
themselves. “No net loss of biodiversity” or “net 
biodiversity gain” may be one outcome of a resource 
consent process, but it is not the only outcome 
possible. That is because the overall objective must 
still remain the sustainable management of natural 
and physical resources as defined by s 5 of the Act — 
whether or not that involves the use of biodiversity 
offsets or environmental compensation. 

New Zealand

Royal Forest and Bird Protection Society Inc v 
Gisborne District Council EC Wellington W26/2009, 
7 April 2009, involved an appeal against a consent 
to undertake selective logging of indigenous trees 
from the Mangatu Forest. The applicant argued 
that the adverse effects on habitat and food source 
availability for fauna from the removal of mature 
trees would be outweighed by pest and predator 
control programmes.

The Court considered the proposal against the JF 
Investments Ltd v Queenstown Lakes District Council 
EC Christchurch C48/2006, 27 April 2006, desiderata, 
and also had regard to a recently published academic 
paper which set out six principles that should inform 
a decision on biodiversity offsets. The principles 
are:
 

Biodiversity offsets should only be used as part 1) 
of a hierarchy of actions in which a development 
project must first seek to avoid impacts and then 
minimise the impacts that do occur.
Some form of guarantee must be provided that 2) 
the offset proposed will occur.
Biodiversity offsets are inappropriate for certain 3) 
ecosystem (or habitat) types because their rarity 
or the presence of particular species within 
them makes the clearance of these ecosystems 
inappropriate under any circumstances.
Biodiversity offsets can involve protection of 4) 
an existing habitat but most often involve the 
creation of new habitat, especially when the 
existing habitat already enjoys a degree of 
protection.
A clear currency is required that allows 5) 
transparent quantification of values to be lost and 
values to be gained in order to ensure ecological 
equivalency between cleared and offset areas. 
Determination of what is an appropriate offset 6) 
must take into account both the uncertainty 
involved in obtaining the desired outcome for the 
offset area and the time-lag that is often involved 
in reaching this point.

The Court considered these principles to be consistent 
with the view expressed in JF Investments and “can be 
considered to build on them” (Gisborne, at [72]).

The Court considered that the proposal met the JF 
Investments desiderata, commenting that there was 
no reason to think the pest-control measures would 
not be effective, with the right safeguards (at [70]):

There could be some pest management in the wider 
property outside the forest area, but we consider the 
proposal largely involves on-site pest management. Pest 
management is certainly within the same area, landscape 
and environment. What is being offered is of the same 
kind as the activity in question, in that it is designed 
to enhance the quality of indigenous vegetation and 
habitat for fauna over a large and significant area. We 
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see no reason to think the pest management measures 
will not be effective, with the right safeguards. There 
has not been public consultation in a general sense, but 
there has been the involvement of groups with a major 
interest in the resource consent process, in which the 
spectrum of opinion has been expressed and explored 
by eminently qualified people with a major measure of 
agreement. There is no standard methodology against 
which to assess what is being offered, but its advantages 
and disadvantages have been well looked at.

Lower Waitaki River Management Society Inc v 
Canterbury Regional Council EC Christchurch 
C80/2009, 21 September 2009, involved an appeal 
against the grant of consents to Meridian to take 
water from the Waitaki Dam to produce hydro-
electricity. In addition to various mitigation 
measures, Meridian had offered “environmental 
compensation” (at [382]). The Court referred to the 
JF Investments case for a definition of environmental 
compensation, stating that (at [383]): 

[…] whether incorporated in a plan provision or not, 
environmental compensation is always potentially 
relevant under the RMA. It is a way of contributing to 
a net conservation benefit on any proposal for resource 
consent, and therefore of minimising the cumulative 
effects of developments.

The Court adopted the JF Investments desiderata. 

The Department of Conservation has recently 
announced a 3-year programme to examine the 
possibilities for offsetting in New Zealand. The 
objectives of the programme are expressed to include:

Devise objective measures for comparing • 
biodiversity at impact and offset sites.
Develop a cost-effective mechanism to establish • 
that there has been no net loss in biodiversity at 
impact and offset sites.
Identify places where biodiversity can be restored • 
to achieve a net gain, via a transparent re-creation 
or enhancement process.
Demonstrate how biodiversity offsets can be • 
effectively implemented, through partnering 
with entities that have volunteered pilot case-
study projects to develop and test an agreed 
measurement system.

One question which arises is why this programme is 
being developed by the Research and Development 
section of the Department, rather than by the 
Ministry for the Environment? It is also unclear 
whether this programme is intended to produce an 
output which contributes to the development of a 

workable methodology which could be applied in the 
context of the RMA.

New South Wales

The previous paper described the Threatened Species 
Conservation Amendment (Biodiversity Banking) 
Act, which set up a biodiversity offset and land 
banking scheme for New South Wales. Biobanking 
is an initiative which seeks to address the decline 
of biodiversity and threatened plants and animals 
on private land by giving them an economic value 
through the creation of biodiversity credits. When 
we wrote the paper in April 2009, no biobanking 
agreements had been entered into. The conclusion of 
the first biobanking agreement under the legislation 
was announced on 17 May 2010, for the protection of 
80 ha of native vegetation. There are currently more 
than 40 “expressions of interest” to create biobank 
sites. The key elements of the scheme are:

The establishment of biobank sites on land through • 
biobanking agreements between the Minister 
for Climate Change and the Environment and the 
landowners. 
Creating biodiversity credits for management • 
actions that are carried out, or proposed to be 
carried out, to improve or maintain biodiversity 
values on biobank sites. The biobanking assessment 
methodology is the tool used to determine the 
number of biodiversity credits that may be created 
for these management actions. 
The trading of credits, once they are created and • 
registered. 
Enabling the credits to be used to offset the • 
impact of development on biodiversity values. 
The methodology will be the tool that is used 
to determine the number and class of credits 
that must be retired to offset the impact of a 
development and ensure that the development 
improves or maintains biodiversity values.

Victoria

Our 2009 paper discussed the habitat hectares scheme 
in Victoria. As part of that scheme, BushBroker is a 
program which assists in generating and sourcing 
Native Vegetation Credits, based on the “habitat 
hectares” assessment. Different credits may be 
assessed where appropriate using the “large old 
trees” methodology for scattered trees and “new 
recruits” methodology for land to be replanted. A 
Native Vegetation Credit is a gain in the quality and/
or quantity of native vegetation that is subject to a 
secure and ongoing agreement. BushBroker Native 
Vegetation Credits are listed on a Native Vegetation 
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Credit Register and can be relied upon as an offset for 
the approved clearing of native vegetation. Developers 
with projects requiring the clearance of native 
vegetation may source offsets through BushBroker. 

Over 100 BushBroker Credit Agreements have 
been completed to date, the majority being in the 
Victorian Volcanic Plains and Goldfields bioregions. 
The agreements involve 136 ha of subject land, with 
an average “price” of each hectare being $111,167. 
Prices are based on one-on-one negotiation between 
landowners and permit holders. They are all based on 
agreements requiring 10 years of active management 
with permanent protection, and prices may reflect 
the urgency for the permit holder of sourcing an 
offset and the level of competition in the market.

BBOP

The Business and Biodiversity Offset Programme 
(“BBOP”) has completed the first phase of its work 
(2004-2008), resulting in the publication of a number 
of guidance documents (refer http://bbop.forest-
trends.org/guidelines/index.php). The documents 
were developed through consultation and practical 
experience through a number of “pilot project” 
case studies, including the Strongman Mine in New 
Zealand.  The documents include the BBOP principles, 
an overview document, interim guidance (handbooks 
on biodiversity offset design, cost-benefit analysis 
and implementation), resource papers (on offsets, 
impact assessment and stakeholder participation 
and a glossary) and case studies (from the BBOP 
pilot projects and other offset and compensatory 
conservation experiences). The guiding principles 
include references to no net loss of biodiversity; 
the requirement of additionality; adherence to 
a mitigation hierarchy and limits to what can be 
offset. 

Priorities for BBOP’s second phase (2009-2012) are: 
country-level partnerships, advice on offset policy 
development, aggregated offsets, conservation 
banking; expanding the portfolio of biodiversity 
offset experiences to a wider set of industries and 
regions; improving the BBOP biodiversity offset 
design and implementation guidelines based on 
broader practical experience; ensuring BBOP is 
able to learn from experience around the world, 
communicating BBOP’s work to the public, and 
developing methods for the assurance of biodiversity 
offsets, such as verification and auditing protocols.

Does the mitigation hierarchy apply under the RMA?

One of the principles considered by the Court in 

the Gisborne case as building on the JF Investments 
desiderata is:

Biodiversity offsets should only be used as part of a 
hierarchy of actions in which a development project 
must first seek to avoid impacts and then minimise the 
impacts that do occur.

There has been some concern expressed that 
“biodiversity offsets” (as strictly defined by BBOP) are 
not possible under the RMA, because the RMA does 
not require that an applicant apply the “mitigation 
hierarchy”.  This concern is based on some earlier 
decisions of the Environment Court, albeit not in the 
context of a consideration of biodiversity issues. In 
our view, this concern is unfounded.

One example is Winstone Aggregates Ltd v Auckland 
Regional Council EC Auckland A49/2002, 26 February 
2002, where the appellant sought amendments to the 
District Plan to provide greater protection to areas 
containing mineral resources from encroachment 
by potentially conflicting land uses. The Court 
discussed whether there was a requirement to 
“internalise” effects, as a gloss on the requirement 
to avoid, remedy or mitigate effects under s 5(2)(c) 
of the RMA. The Court noted (at [26]) that in some 
instances, mitigation of an adverse effect would 
be sufficient, but that in others, avoidance would 
be required. For instance, in Te Aroha Air Quality 
Protection Appeal Group v Waikato Regional Council 
Planning Tribunal Auckland A107/1993, 6 October 
1993, the effects of odour on neighbouring properties 
were such that the effect had to be avoided, rather 
than mitigated. 

The Court stated that it was a matter of judgment as 
to whether in a particular case the adverse effects 
are such that the cost of avoidance should be totally 
internalised. The Court stated that there were many 
cases where mitigation measures to reduce adverse 
effects were all that was required, particularly in the 
case of noise and dust mitigation.

The Court went on to say that (at [24]-[25]): 

While in the wording of the subsection the words ‘avoid, 
remedy, or mitigate’ follow a continuum, we are of the 
view that the grammatical construction is such, that 
the words are to be read conjunctively and with equal 
importance. 

Accordingly, whether emphasis is given to avoidance, 
remedying or mitigation will depend on the facts of a 
particular case and the application of section 5 to those 
facts. A judgment is required to be made which ‘allows 
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for a comparison of conflicting considerations and the 
scale or degree of them, and their relative significance 
or proportion in the final outcome’.

A different approach was taken, in Campbell v 
Southland District Council Planning Tribunal 
Wellington W114/1994, 14 December 1994 where 
the Court did consider s 5(2)(c) as a hierarchy to be 
applied sequentially (at 46):

Of particular relevance to the issue of aircraft noise is s 
5(2)(c). If noise is unable to be avoided and has adverse 
effects, then it is required to be remedied and if not 
remedied, then mitigated. The issue of remedying noisy 
aircraft lies with the aircraft manufacturers. Mitigation in 
this case, is the only measure by which we see limitation 
on the noise effects of this proposal being achieved.

Care needs to be taken in applying the Winstone 
decision (and others that may be similar) to a 
discussion around the principles of biodiversity 
offsets. First, that case did not consider offsets/
compensation. Secondly, the issue in the Winstone 
and Te Aroha cases was whether an applicant was 
required by the RMA to entirely avoid an effect beyond 
the boundary of the site in question by internalising 
that effect. Those cases merely state that the RMA 
does not require in all cases that no effects occur 
beyond the boundary, but that is a question of what 
is reasonable in the circumstances. It is a matter 
of judgment as to whether in a particular case the 
adverse effects require the costs of avoidance to be 
totally internalised (Winstone, at [33]). Reasonable 
internalisation has been classed as part of the 
method of applying with the Act’s requirements to 
“avoid, remedy, or mitigate”, and is not intended to 
be interpreted as a separate duty (Winstone, at [46]). 
In some cases however, total avoidance of effects 
beyond the boundary is required.  

The important point here is that what is required in 
a particular situation will depend upon the effects in 
question and the application of the relevant statutory 
criteria to them. In light of the understanding around 
environmental compensation and biodiversity 
offsets and the more recent guidance from cases 
and policy, there is nothing in the RMA which would 
prevent a decision-maker applying the “mitigation 
hierarchy” as it is commonly understood. Indeed, as 
the Court stated in JF Investments, if an applicant were 
not seeking to avoid effects as far as is reasonable 
and then to mitigate the remaining effects where 
practicable, it may well mean that a proposal to 
offset or compensate for an effect on biodiversity 
would mean that the proposal may “no longer be 
reasonably necessary [in terms of s 104], but merely 

expedient for the developer to offer” ( JF Investments, 
at [37]). That is likely to have adverse consequences 
for the applicant in terms of the final decision.

While this approach leaves some uncertainty about 
the outcome of each particular case, it allows the 
decision-maker to have regard to issues such as 
practicality and reasonableness in their overall 
consideration of the mitigation hierarchy. Where, for 
example, the decision-maker believes that an offset 
has been introduced because an applicant is unwilling 
to minimise effects, with insufficient attention having 
been paid to practical avoidance and mitigation, then it 
is unlikely that the offset would be met with approval. 
In one case, the importance of a certain biodiversity 
value may only be able to be recognised by a total 
avoidance of effect on that value. For example, paying 
for a captive breeding programme to offset significant 
effects on a critically endangered species (with its 
attendant uncertainties) is unlikely to meet the 
“sustainable management” test if an applicant is able 
to practically avoid adverse effects on that species in 
the first place. In another case, total avoidance of an 
effect may not be required, and appropriate mitigation 
and an appropriate offset may meet the relevant 
statutory tests in the RMA.

Consequently, it is our opinion that the RMA does 
provide for the application of biodiversity offsets 
or environmental compensation after appropriate 
application of the “mitigation hierarchy”. What amounts 
to an appropriate application of that hierarchy will 
depend on the circumstances in question.

What does the mitigation hierarchy really require?

How is the mitigation hierarchy to be applied?

“Mitigation hierarchy” is defined in the BBOP glossary 
(Business and Biodiversity Offsets Programme, 2009, 
Washington DC) as including:
 

Avoidance: measures taken to avoid creating a) 
impacts from the outset, such as careful 
spatial or temporal placement of elements of 
infrastructure, in order to completely avoid 
impacts on certain components of biodiversity. 
This results in a change to a ‘business as usual’ 
approach.
Minimisation: measures taken to reduce the b) 
duration, intensity and/or extent of impacts 
that cannot be completely avoided, as far as is 
practically feasible.

It is important that Principle 3 contains the word 
“appropriate”. What is appropriate is likely to 
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depend upon the circumstances — principally the 
nature of the project, the effects in question, and 
the options available to the applicant to reduce 
those effects.

The ultimate avoidance measure is not to undertake 
the activity at all, or by undertaking it in an 
alternative location. The courts have provided 
guidance about when it is necessary to consider 
alternative locations in preference to the site 
proposed by an applicant, and the factors that need 
to be addressed in order to make that decision. In 
certain cases, a residual effect is of such significance, 
despite all attempts at mitigation and compensation 
that sustainable management requires that it be 
avoided altogether. 

Even if an activity is not required to locate to 
another site, it makes sense that its effects should 
be minimised by avoiding significant biodiversity 
where possible, and otherwise minimising effects. 
This is consistent with “careful spatial and temporal 
placements of infrastructure in order to completely 
avoid impacts on certain components of biodiversity”. 
So, for example, a road might be able to be rerouted 
to avoid a certain component of biodiversity, or a 
planned building may be sited in one location rather 
than another.

The more difficult question arises in the context of a 
project which is location constrained because it relies 
on access to a particular resource which is found 
only in certain places and where the size or scale of 
the project is also directly related to that resource 
— for example, a wind farm, an opencast mine, or an 
impoundment dam for electricity generation. In these 
examples, does the mitigation hierarchy require 
that the applicant must avoid or minimise effects 
by reducing the number of turbines, or reducing the 
size of the pit, or lowering the height of the dam so as 
to flood less area? Could it be argued that application 
of the mitigation hierarchy means that “appropriate” 
minimisation involves, for example, the reduction of 
the footprint of an opencast mine by halving its size? 
Does the mitigation hierarchy require a proponent to 
reduce the size of its proposal until the project is as 

small as it could be while still remaining financially 
viable?

In this writer’s experience, such arguments are 
being advanced by some submitters. However, this 
approach would lead to a situation where applicants 
would have to demonstrate that they could not make 
the size of their project smaller (eg by reducing 
the footprint of a mine by only accessing some of 
the mineral resource, or by removing turbines 
from a wind farm) without rendering their project 
financially unviable. 

This approach would effectively require “reduction 
in the physical size/footprint of a project as much as 
possible, while retaining the financial viability of the 
project, but only just”.

In our view, that approach is inconsistent with Part 2 of 
the RMA. It is accepted law that it is up to an applicant 
to determine what it considers to be the appropriate 
size of a particular project footprint in terms of the 
number of turbines, the size of a mine or the area to 
be inundated by an impoundment dam for electricity 
generation. However, in coming to that decision 
that applicant will need to make a judgment about 
whether the effects associated with that particular 
footprint are appropriate in terms of the relevant 
tests in the RMA. While it is only for an applicant to 
determine the financial implications of reducing a 
project’s footprint, the judgment about whether the 
effects are acceptable or not, and whether or not an 
offset is appropriate is able to be tested through the 
resource consent process.

The application of the mitigation hierarchy in the New 
Zealand context will therefore depend on the specific 
circumstances of the case at hand. It is, in the end, up 
to an applicant to determine the scope of the proposal 
that it wishes to promote. The spatial arrangement of 
components of that project, like its alternatives, can be 
tested, but it is not permissible to seek to reduce effects 
by imposing financial constraints on the project. The 
“mitigation hierarchy” should not be used as a basis 
for seeking the smallest size of a proposal possible as 
a proxy for the lowest possible level of effect.
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Moving from consultation to collaboration  
— A rural perspective

Matt Harcombe, South Island Regional Policy Manager, Federated Farmers of New Zealand �

In most regions and districts around New Zealand 
consultation in a resource management context 
has moved well beyond the traditional approach of 
a quick discussion about a pre-notification draft of 
a plan. There are few, if any, statutory bodies who 
are not undertaking some form of pre-notification 
consultation with stakeholders outside of those 
affected parties identified by the legislation. 

The real question is how effective is that consultation 
and is it leading to enduring resource management 
outcomes that have commitment from the 
community to make them work beyond the planning 
framework?

The method and style of consultation is particularly 
important for the rural community. Many 
practitioners question whether they are different 
from any other group when it comes to being asked 
about  the effects of a certain objective, policy or rule 
and its impact on how they go about their business. 
There are some important distinctions here to be 
made. 

This article explores the statutory framework 
for consultation, discusses some constraints on 
consultation with the rural community, identifies 
some key problems from the past and briefly outlines 
a case study that takes consultation well beyond 
the traditional definition of the word and sets a 
benchmark for working with rural communities in a 
statutory-planning context.

The legislative setting for consultation

The Resource Management Act 1991 (RMA) sets out 
in the First Schedule (cl 3(2)) that “a local authority 
may consult anyone else during the preparation of a 
proposed policy statement or plan” (my emphasis). 
There is no statutory requirement to consult with 
rural land owners over issues that will impact on 
their daily lives, their land use and their businesses. 
However it is considered good practice to undertake 
consultation with those most likely to be impacted 
by a plan change, prior to publicly notifying such a 
change. It is recognised that this will allow local 
authorities to best gauge the community’s reaction 
to a change and to minimise the amount of formal 
submissions received in opposition. Some go to great 
lengths to do this well but others don’t, and it is these 
cases that have lead to tension, extended appeal 

periods and little or no buy-in from landowners to 
the proposal.

The First Schedule of the RMA also sets out that 
if a local authority should choose to undertake 
consultation they must do so under the procedure set 
out in s 82 of the Local Government Act 2002 (“LGA”). 
The guiding principles of this section are set out as 
follows:

That persons who will or may be affected by, or • 
have an interest in, the decision or matter should 
be provided by the local authority with reasonable 
access to relevant information in a manner and 
format that is appropriate to the preferences and 
needs of those persons;
That persons who will or may be affected by, or • 
have an interest in, the decision or matter should 
be encouraged by the local authority to present 
their views to the local authority;
That persons who are invited or encouraged to • 
present their views to the local authority should 
be given clear information by the local authority 
concerning the purpose of the consultation and 
the scope of the decisions to be taken following the 
consideration of views presented;
That persons who wish to have their views on • 
the decision or matter considered should be 
provided by the local authority with a reasonable 
opportunity to present those views to the 
local authority in a manner and format that is 
appropriate to the preferences and needs of those 
persons;
That the views presented to the local authority • 
should be received with an open mind and should 
be given by the local authority, in making a 
decision, due consideration;
That persons who present views to the local • 
authority should be provided by the local authority 
with information concerning both the relevant 
decisions and the reasons for those decisions.

In many instances, once a plan change has been 
notified and undergone a s 32 assessment it is 
unlikely that it will be significantly altered before 
being adopted by the notifying body (pending any 
appeals to the Environment Court).  

Meaningful consultation prior to notifying a plan 
change is vital for ensuring that planning provisions 
are notified on a “no surprises” basis, and that their 
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intent is clearly understood by all those who will be 
ultimately charged with managing the day to day 
effects of the activities that the plan seeks to control. 

 A potted history of consultation with rural 
landowners 

Generally there has been inadequate meaningful 
consultation before and during the planning process, 
particularly in relation to the protection of s 6 
values by territorial authorities. Notified plans and 
schedules have often failed to provide landowners 
with enough detail in order for them to make 
informed submissions.
 
In the past, insufficient district plan information 
on protected sites has been provided to potential 
purchasers of a property on a title or land information 
search. This situation is aggravated by proposed plans, 
or plans under appeal, where proposed landscape or 
vegetation protection, or other information about the 
property is not identified on a LIM. 

It is recognised and acknowledged that councils 
in responding to emerging resource management 
issues have financial constraints, statutory 
requirements to meet, time pressures and deadlines 
to adhere to, and face pressures on land use change 
and pressures from the community. However, in my 
view, taking short cuts in the consultative process 
only compromises the implementation and uptake of 
proposed methods.

Where good consultation has taken place and there 
has been real engagement with the rural community, 
the process has often fallen down where the results 
of that consultation are not further “tested” with 
landowners after developing a final draft. This 
stage is critical to the success of the process and 
can take some time. Some of the potential methods 
for achieving success in this area will be further 
explored in the case study later in this article.

Consultation and landowner “buy-in” 

Providing statutory authorities (through legislative 
change, in phase two of RMA amendments) with 
an obligation to consult with affected landowners, 
would not necessarily give them greater status 
than any other party to the process, but might 
help recognise that landowner input is integral 
to achieving successful and enduring resource 
management outcomes. 

Councils in general already encourage community 
involvement and foster responsibility towards 

managing the region’s environmental resources 
sustainably. However, there is often limited 
recognition of the vital role that landowners play in 
achieving objectives related to resources on privately 
owned land. Consultation with landowners is crucial 
for the protection of biodiversity, landscapes and 
natural features on private land. Without landowner 
acknowledgement and buy-in, and ongoing positive 
management, an adoption of on-farm management 
change is unlikely to occur. 

Councils need to provide opportunities for 
community groups to meet together to gain greater 
understanding of issues in the community in a 
planning context. Resolution of potential conflicts 
can best be achieved by communities working 
informally, as well as through the formal submission/
hearing process, or by a hybrid of the two. This 
approach is particularly necessary for policies based 
on fully-integrated catchment management to be 
implemented effectively. 

Furthermore, if a legislative requirement to consult 
was introduced it should not be thought of as the 
traditional statutory consultation required by the 
Act. The early engagement of landowners in the 
formation of objectives, policies and rules impacting 
on the management of their land is critical to 
any successful outcome of regional and district 
environmental objectives. Without early engagement 
(which might include farmer reference groups, one-
on-one consultation where a plan directly relates 
to a property, or field testing rules before they are 
applied), it is highly likely that any proposed change 
will result in an adversarial process. Enduring 
partnerships between council and landowners 
will be much more effective in achieving regional 
objectives than endless rounds of submissions, 
hearings and appeals. The only way to achieve 
these partnerships is through engaging landowners 
early in the process, agreeing on how that process 
will proceed, sharing and gaining confidence in the 
science and/or technical resources developed to 
inform the planning framework, providing them 
with alternatives and offering them the opportunity 
to address any resource management challenges at 
an on-farm level. 

Critical factors in achieving successful consultation 

There are a number of critical factors in achieving 
successful consultation during a plan process. These 
include:

Widespread understanding and agreement for the 1) 
plan change, 
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Robust technical and/or information-rich data 2) 
supporting the plan change, 
Involving key decision-makers and stakeholders 3) 
throughout the process, 
Field-testing draft plan provisions and reworking 4) 
if necessary, 
Strong buy-in and support of an extended and 5) 
transparent process, from governance, 
Developing an agreement on how work will be 6) 
done, who will do it and what are the critical 
decision-making stages, 
A mutually-agreed formal notification and 7) 
consultation process that is tailored for each 
stakeholder group,
Setting realistic timeframes. 8) 

Moving consultation to collaboration — 
Environment Southland’s Farm Dairy Effluent 
Management 

Over the last 5 years there has been a large shift in 
land use in Southland to dairy farming. This has 
created challenges for Environment Southland in 
how it responds to this change and how it intends to 
manage the application of farm dairy effluent (“FDE”) 
through its regional water plan. Concurrently over 
that time, there has been a huge investment from the 
dairy industry responding to concerns in relation 
to the impact on water quality of applying FDE 
management.

Resource consent conditions had become overly 
prescriptive and lacking structure as the council 
struggled to respond to major land use change, 
changes in technology and expectations and the 
adoption of new technologies and innovation on-
farm. This made implementation and monitoring 
more difficult and lead to inconsistency between 
farms, creating doubts in farmers’ minds about the 
“right” thing to do.

It is in this context that a collaborative policy process 
was born between a willing Council wanting to fulfil 
its statutory function without limiting the potential for 
growth of dairy farming in Southland, and key industry 
partners who were ready to engage constructively and 
positively to ensure that regulation was based on the 
risk of environmental effects.

This collaborative policy process is still in train 
as this article goes to print but the process to date 
has widespread buy-in from both the Council and 
industry bodies. It has been a true partnership 
approach, including a core project team involving 
Council and dairy industry staff working in tandem 
with farming leaders and respected science experts. 

The process has involved a workshop bringing 
together scientists, farmers, industry experts, 
councillors, Council staff and key decision-makers to 
thrash out problems within the current framework, 
agree on a set of principles that would guide the 
process, and most importantly gain widespread 
understanding of the science underpinning the risk 
of environmental effects of applying FDE to land. 

It is largely the science framework that has driven the 
policy framework that has emerged from the process. 
It hinges on a key piece of work from AgResearch 
outlining the risk of applying FDE to different soil 
types. The policy framework attempts to motivate 
farmers to adopt lower-risk systems on higher-risk 
soil types through activity status, consent terms and 
conditions.

Another critical factor in the ultimate success of the 
collaborative process will be the development of a 
memorandum of understanding between the dairy 
industry and Environment Southland. This will sit 
outside of the core planning framework with the aim 
of providing confidence on process of how consent 
conditions will be reviewed, the commitment from 
the dairy industry to undertake non-regulatory 
methods to improve industry practice, and the 
recognition and provision of industry-led codes of 
practice for system design.

Implications for practice 

Whether or not such collaborative processes will be 
successful relies on a commitment from statutory 
bodies and stakeholders to achieve a new level of 
trust and understanding. It will require all parties 
to consider their role in traditional methods of 
consultation and their willingness to commit time and 
resources into the front end of the planning process. 

I believe that such a level of collaboration raises 
questions for practitioners about current processes. 
It also brings into question the degree to which 
Environment Court-assisted mediation could provide 
a framework for such processes to occur, albeit under 
stricter timeframes and defined terms of reference.

The longer term commitment from parties to shared 
resource management outcomes resulting from such 
extensive consultation and collaboration should 
ultimately limit the number of matters bought 
before the Court, or at the very least, limit the extent 
of those matters.

The status of agreements or memoranda between 
external parties and statutory bodies sitting outside 
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of a policy framework, has the potential to ensure 
that knowledge gained through the collaborative 
process is not lost through institutional or staff 
turnover. There is an opportunity to make greater 
use of “external agreements” that may provide 
confidence to both parties of the process for further 
changes to the plan; agreements on roles and 
responsibilities during plan implementation that 
confirm the role of industry-led accredited schemes, 
or good practice, and their place in achieving parallel 
resource management outcomes alongside that of 
statutory planning documents. The development of 

these is however likely to raise questions over their 
legal status when it come to compliance and the 
extent to which they can be considered within the 
statutory requirements to consult under the Act. 

Like consultation, collaboration does not simply 
mean agreement. The positive thing is that as you 
move down the triangle of influence, collaboration 
is much more about modelling behaviour, setting 
examples and enduring relationships, than it is about 
the overt attempts to influence, from all parties that 
drove the consultation models of old. 

Book review
Trevor Daya-Winterbottom, General Editor �

Coolangatta: a homage Peter Macky with Paul 
Waite & Photography by Sait Akkirman (2010) 
Livadia Publishers Limited pp212

This is a wonderful book. It pays tribute to New 
Zealand domestic architecture, and in particular 
to the architect and family that had the vision to 
create the house that formerly occupied the site at 
464 Remuera Road, Auckland. As a result, the book is 
both a record of a family history and social history, 
in addition to making an important contribution to 
architectural history. It is lavishly illustrated and 
full of personal history that brings the house to life.

Coolangatta was a splendid example of arts and 
crafts architecture, and the book emphasises both 
the individual significance of the building and 
its value as part of collection of similar houses in 
suburban Auckland. Both Coolangatta and the other 
examples of arts and crafts architecture cited in 
the book are important for two reasons. First, they 
are significant contributions to an architectural 
movement; second, they demonstrate the unique 
adaptation of international style and influence to the 
New Zealand scene.

The book also illustrates the ad hoc approach to 
heritage protection in New Zealand and its dependence 
on appropriately crafted zoning provisions in district 
plans, and the need for independent expert judgment 

forming part of the decision making process where 
heritage is affected by development proposals. It 
provides a detailed account of the deliberations 
and voting process by Auckland City Council, and 
a powerful critique of the political process that led 
to the decision not to schedule the house and the 
subsequent demolition of the building in 18 minutes 
on Saturday 9 December 2006.

The book concludes with insightful comments on the 
lessons learned from this case. First, that scheduling 
buildings as heritage items does not result in 
automatic compensation liability for local authorities: 
it imposes more stringent tests regarding demolition. 
Second, the need for integrated decision-making 
including independent expert heritage advice. 
Third, the need to have regard to alternatives: either 
alternative forms of developing the subject site and/
or transferable development rights. The authors also 
highlight the need for the new Auckland Council 
to adopt methods such as these if lessons are to be 
learned from the past.

Overall, this is a wonderful book. It is a delight to hold 
and peruse. Filled with human interest, it provides 
an excellent overview of the rich legacy of the arts 
and crafts movement in New Zealand. For resource 
management practitioners it provides an important 
review of heritage protection under the RMA. I 
recommend the book to all RMLA members.
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Recent cases
James Gardner-Hopkins, Partner / Daniel Sadlier, Senior Solicitor, Russell McVeagh �

When do adverse effects become effects of trade 
competition? — Southern Alps Air Ltd v Queenstown 
Lakes District Council

In Southern Alps Air Ltd v Queenstown Lakes District 
Council [2010] NZEnvC 132, the Environment Court 
reheard Wilkin River Jet Ltd’s (“WRJ”) arguments 
against Southern Alps Air Ltd (“SAA”) setting up a 
rival jetboating service on the Wilkin River. 

The Environment Court had previously heard the 
same appeal in 2006 (see Southern Alps Air Ltd v 
Queenstown Lakes District Council [2007] NZRMA 
119), but determined that there were jurisdictional 
issues that prevented it from giving a full judgment: 
that SAA’s proposal would be an unlawful derogation 
from WRJ’s rights under its existing resource 
consent, and that reliance upon the Harbourmaster 
and Maritime Safety Rules to ensure the safety of 
river users was an unlawful delegation of the Court’s 
judicial duties. 

The High Court had, in delivering the earlier appeal, 
freed the Environment Court from what the latter 
termed the “illusory shackles” of Dart River Safaris 
Ltd v Kemp [2000] NZRMA 440 (HC), by clarifying 
that the High Court’s decision in that case to refuse 
consent to a competing jetboat operation was not 
made on the basis that the river resource was over-
allocated. Further it confirmed that reliance on the 
Harbourmaster’s role and/or the relevant Maritime 
Safety Rules was not a delegation of the Court’s 
responsibilities per se, but that the Court must 
instead be satisfied that the issue of safety is properly 
addressed — if necessary by resort to those external 
rules/regulations. It referred the case back to the 
Environment Court for a full hearing and substantive 
decision on the merits of SAA’s proposal. 

The key issue for the Environment Court to determine 
was the effect of 10 proposed additional return 
jetboat trips per day, as set out in SAA’s proposal. 
WRJ already held a consent to operate a maximum of 
16 trips per day (although it had not been operating 
at capacity). The proposed activity was deemed to 
be discretionary under the operative district plan. 
WRJ argued that the additional trips would have 
adverse effects on four discrete areas: safety; fish 
and anglers; WRJ drivers and passengers; and the 
amenities of other river users. The Environment 
Court considered that, of these, the key issue was 

whether the addition of SAA’s proposed trips would 
adversely affect the safety of WRJ’s passengers.

In its earlier decision, the Environment Court 
had found that safety could be achieved through 
compliance with industry guidelines and frequent 
communication between the rival operators. In 
addition, the Court held that the distraction posed to 
jetboat operators by additional communications and 
safety protocol would be outweighed by the benefit 
of the extra jetboats being able to warn each other 
of potential downstream hazards, such as private 
jetboats on the river. The Court maintained a similar 
analysis here and decided that, on a cumulative basis, 
there would in fact be a slight increase in safety as a 
result of SAA’s proposal.

However, the Court also held that extra radio-
communication would be a distraction for WRJ 
drivers and would interfere with the service they 
could provide to their passengers. The Court held that 
the time taken by WRJ’s drivers in communicating 
with those from SAA was:

... time taken away from making their passengers’ 
experiences interesting and pleasant. (at [53])

Accordingly, the net effect of SAA’s proposal on WRJ’s 
drivers and passengers was likely to be adverse and 
more than minor.

In addition, the Court held that SAA’s proposal would 
have a more than minor effect on fishing and angling in 
the Wilkin River. The Court accepted expert evidence 
that the jetboat traffic would disturb trout, especially 
during the busy summer season (or, in the words of 
the Judge, “the early (and best) part of the fishing 
season”), potentially rendering fishing a pointless 
exercise. There had apparently also been some near 
misses between jetboats and anglers in the water.

Moreover, the Court accepted WRJ’s evidence that 
the extra daily jetboat trips would significantly 
alter the nature of the river’s recreational setting. 
According to the Court, the extra trips would create 
a setting where jetboat encounters were a prominent 
feature rather than an occasional feature, and where 
recreationists perceived jetboats to be unacceptably 
intrusive and annoying. The Court thus deemed that 
the addition of 10 trips per day would give rise to 
significant cumulative adverse effects on amenity 
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values, particularly on the levels of natural peace 
and quiet and the sense of remoteness provided by 
the existing environment.

SAA argued that its proposal would achieve district- 
wide policy 2 of the district plan by providing 
more people with access to a different range of 
recreational experiences on the river. However, the 
Court was doubtful that SAA’s jetboats would provide 
a significantly different experience from those of 
WRJ. The increase in competition and predicted 
corresponding decrease in prices would not outweigh 
the identified adverse effects. In addition, other district-
wide policies required that any range of recreational 
experiences be based on “environmental limits”, and 
the Court found that the SAA application was likely to 
exceed the environmental limits of the river in terms 
of its adverse effects on other river users.

A major concern for the Environment Court, and a 
particularly interesting aspect of the decision, was 
whether the adverse effects alleged by WRJ were 
simply “blocking tactics” by a trade competitor, 
and whether the effects were simply those of trade 
competition. Section 104(3)(a)(i) of the Resource 
Management Act 1991 (“RMA”) expressly requires 
consent authorities not to have regard to “trade 
competition or the effects of trade competition”. The 
High Court decision had implied that the effects of 
the proposal on WRJ’s drivers and passengers were 
trade-competition effects which should therefore 
be disregarded. However, the Environment Court 
respectfully declined to adopt this approach, stating:

... if two truck competitors operate on the same roads, 
one does not describe their obligations to obey the road 
code as trade competition or the effects of it, even when 
one of their trucks is giving way at intersections to a 
competitor ... It is as if WRJ is operating on a road which 
is single-lane for 50% of the time and so steep that it is 
impossible to stop without crashing into the bank on 
the side of the road (or in the jetboat case, grounding 
on the riverbed). The effect on its passengers’ amenities 
of the increased time and effort complying with 
communication and safety requirements would in our 
view not be viewed as a trade competition effect on 
roads, and nor should it be on the river. (at [88])

The Environment Court agreed that it could not give 
regard to any reduced profit margins or erosion of 
patronage resulting from SAA’s proposal. However, 
the Court applied the above analysis and determined 
that it could take into account the effects of SAA’s 
proposal on the experiences of WRJ drivers and 
passengers, and that these were beyond the threshold 
of simple effects of trade competition.

Importantly, the Court noted that, even if it were 
incorrect as a matter of law to give regard to the effects 
of SAA’s proposal on WRJ’s crew and passengers (if 
these were deemed to be effects of trade competition 
as suggested by the High Court), the Court would 
still have come to the same conclusion because the 
other likely adverse effects on amenities weighed so 
heavily on the scales when properly addressed under 
the district plan and the RMA. 

In conclusion, the Court was particularly concerned 
that refusing consent would benefit WRJ as a trade 
competitor, but considered that the adverse effects 
on amenities outweighed any positive effects of SAA’s 
proposal. According to the Court, granting a right to 
operate yet more jetboats would ruin the amenities 
of the river which the district plan sought to 
protect, and this would be an unacceptable outcome. 
Accordingly, the Court declined to issue SAA with its 
desired consent.

The Southern Alps case was decided under the pre-
2009 Amendment Act version of RMA — ie prior to the 
strengthening of the trade-competition provisions of the 
Act. In the authors’ view, the Court’s relatively orthodox 
analysis of what constitutes “trade- competition” effects 
is unlikely to change under the post-2009 provisions 
particularly where there are clear, direct effects on 
the operations of the existing competitor. It will be 
interesting to observe future decisions on similar facts 
and whether there is any change in approach.

In closing, the Court offered a thinly-veiled criticism 
of the Council, and suggested that, if it wished to 
increase competition on the Wilkin River in the 
future, it should give single operators fewer trips 
and make them both for limited terms and non-
aggregative, rather than effectively sanctioning a 
monopoly as it had done in WRJ’s consent. 

Criminal acts arising under the RMA — Auckland 
Regional Council v Holmes Logging Ltd

In Auckland Regional Council v Holmes Logging Ltd HC 
Auckland CRI-2009-404-35, 17 June 2010, Woodhouse 
J considered an issue of criminal charges arising as a 
result of breaches of the RMA. 

Auckland Regional Council (“ARC”) had laid a 
number of charges against Holmes Logging Ltd, and 
also against Kenneth Holmes as a director of the 
company, for breaches of ss 9 and 15 of the RMA. Judge 
Thompson in the Auckland District Court dismissed 
all charges. As such, ARC brought an appeal on points 
of law by way of a case stated under s 107 of the 
Summary Proceedings Act 1957 to the High Court. 
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The specific charges under s 9 were that Holmes 
Logging undertook its activities in a manner which 
contravened a rule in the Auckland Regional Plan: 
Sediment Control. As to s 15, it was alleged that 
Holmes Logging allowed discharge of sediment into 
the Puhoi River and tributaries of the Mahurangi 
River. 

Holmes Logging had effectively inherited their 
resource consent from the previous forest operator 
on the site. It was evident that Holmes Logging had 
not complied with two ARC technical publications 
setting out the control guidelines for the activities: 
TP90 as required by rule 5.4.1.2 of the regional plan 
for sediment control, and TP2 as required by the 
inherited resource consent.

The ARC’s appeal was on points of law by way of 
“case stated” under the Summary Proceedings 
Act. Woodhouse J applied the previous authority 
Auckland City Council v Wotherspoon [1990] 1 NZLR 
76, (1989) 5 CRNZ 110 (HC), which fully discussed 
the limits to an appeal by way of case stated. The 
Court determined that this case fell within one of 
the three categories outlined in that authority — 
namely, a conventional legal question (or number 
of questions in this case) on unchallenged facts. 
Woodhouse J applied the Wotherspoon test to each 
question appealed by the Council to determine 
whether it was a question of fact or of law. Only 
those that were questions of law could be examined 
by the Judge. There were 10 total questions on 
appeal in this case: six relating to the charges under 
s 9, and four to those under s 15. 

First, it was questioned whether Judge Thompson in 
the lower Court had been correct that the prosecution 
was required to establish, beyond reasonable doubt, 
that the land-use activities were not expressly 
allowed by a resource consent granted by ARC. Judge 
Thompson had treated the words “unless ... expressly 
allowed by a resource consent” in s 9 as an element 
of the offence. However, Woodhouse J found that 
this was not correct. The offence contained only two 
elements: that the defendant used land, and that the 
activities undertaken on the land contravened a rule 
in the regional plan. The third aspect, treated as an 
element of the offence by Judge Thompson, should 
instead have been used more as a justification, with 
the onus being on the defendant to prove, on the 
balance of probabilities (a lesser onus that “beyond 
reasonable doubt”, but an onus on the defendant at 
first instance rather than the prosecution), that their 
activities were expressly allowed by the resource 
consent. It was therefore found that Judge Thompson 
had been incorrect on this question.

Judge Thompson had also partially based his 
judgment on an assumption that some of the 
activities undertaken by the defendant (namely 
earthworks and roading) were permitted activities 
under the regional plan. The High Court found 
that this was not a correct assumption to make. 
Moreover, Judge Thompson had agreed with the 
defendant that compliance with TP90 and TP2 
were not compulsory, and were meant merely as 
guidelines. The evidence plainly established that the 
defendant had not complied with these documents. 
Woodhouse J took the view that Judge Thompson 
was wrong and that it was compulsory to comply 
with these documents under the regional plan and 
the resource consent:

 Although the reference to TP90 in condition 2 of a) 
Rule 5.4.1.2 was only in the “Explanation” section, 
a plain reading of the whole of condition 2 made 
it clear that TP90 was compulsory. The primary 
reason for this was because the explanation used 
mandatory words by saying “these measures 
should be implemented in accordance with” 
TP90.
A condition of the resource consent clearly b) 
required that TP2 must be complied with. Judge 
Thompson had argued that TP2 was framed in a 
non-prescriptive way and that it was not possible 
to demonstrate that it had been breached in a 
way constituting a criminal offence. Woodhouse 
J disagreed on the basis that TP2 provided a 
number of potential options for compliance, 
but that it was clear that one of these options 
should be implemented. The defendant had not 
implemented any of these options, and therefore 
it could clearly be shown that it had breached the 
condition of consent.

The High Court’s answer to these latter questions 
demonstrates the careful approach that should be 
taken to the development of plan rules and resource 
consent conditions. An operator cannot hide behind 
an assumption that explanatory statements have no 
legal effect where these are expressed in mandatory 
language. Similarly, consent holders may be held 
liable for non-compliance with even vague or non-
prescriptive documents incorporated in conditions 
of consent. 

In terms of the four questions regarding the charges 
under s 15, Woodhouse J determined that two of them 
did not establish errors of law, and so it would not 
be appropriate for him to answer them in the form 
stated, and that Judge Thompson was not in error in 
respect of the other two questions. As such, there was 
no error of law with respect to the dismissal of the 
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charges under s 15 of the RMA. The s 9 charges only 
were therefore referred back to Judge Thompson for 
reconsideration in light of the errors made.

The new regime for fines following conviction — 
Canterbury Regional Council v Dakin & Company Ltd

In Canterbury Regional Council v BJ Dakin & Company 
Ltd DC Christchurch CRI-2010-009-7053, 10 June 2010, 
Judge Jackson sentenced BJ Dakin & Company Ltd 
(“Dakin”) for a successful conviction under the RMA, 
under charges brought by Canterbury Regional 
Council (“CRC”).

Dakin operated a waste disposal business in Dunedin 
and Christchurch, dealing with hydrocarbon waste, 
acids, lab materials, caustic sludges and liquid spills. 
It had developed one of its properties to handle 
hazardous waste substances, the majority of which 
occurred on concrete pads in areas surrounded by 
bunding. Problems had arisen when surface water 
flowed into a drain just outside the boundary of the 
property — the bunding was designed to stop any 
escape of pollutants getting into the surface water. 
A number of Dakin’s resource consents placed a 
strong emphasis on ensuring that the working area 
was impervious, and on maintaining the integrity 
of the bunds at all times. However, on 23 October 
2009, Dakin alerted Environment Canterbury that 
the bunded area had become contaminated — liquid 
was observed discharging from a number of places 
along the exterior wall of the bund on the drain 
side of the compound. Samples of the contaminated 
stormwater inside the bund and the soil directly 
below the seepage points showed the presence of 
hydrocarbons and heavy metals.

Dakin pleaded guilty to a charge that it had 
committed an offence against ss 9 and 338(1) of the 
RMA in that it failed to maintain the bund contrary 
to the conditions of the resource consent.

The offences occurred a few days after the enactment 
of the 2009 amendments to the RMA, which 
increased the maximum penalties for offences under 
the Act, including trebling the maximum penalty for 
a company from $200,000 to $600,000 for the most 
serious types of offences.

Judge Jackson took a relatively orthodox approach 
to the sentencing process. He set a “starting point” 
for the appropriate level of fine based on the 
seriousness of the offending, and then applied the 
usual adjustments to that amount to acknowledge 
mitigating or aggravating factors as required by the 
Sentencing Act. 

 The CRC had accepted that the failure to maintain the 
bund was due to a lack of care, and was in essence an 
offence of omission rather than one of commission. 
Judge Jackson accepted that the failure to maintain 
the bund was not intentional, but rather a failure at 
the operational level to keep on top of the consent 
requirements. Accordingly, the Judge considered this 
as a minor offence, although the fact that hazardous 
substances were involved moved it closer to the top 
end of the minor category. 

Judge Jackson said that, had the 2009 amendments 
not applied, he would have considered the starting 
point for a fine for the offence at about $10,000. Given 
that the amendments had trebled the maximum 
penalty, Judge Jackson considered that this starting 
point should treble also to $30,000. The Judge 
reduced this to $20,000, however, to recognise 
that the offence occurred mere days after the 2009 
amendments came into force. The Judge’s reasoning 
suggests it is likely that this threefold increase will 
trickle down the entire range of offences to the 
starting point for all fines prior to the amendments. 
This seems a sensible approach, although there 
could be an argument that Parliament’s intention 
was to provide appropriate penalties for the worst 
offences rather than increase fines “across the 
board”. 

Judge Jackson then turned to the aggravating and 
mitigating factors personal to Dakin, that would 
increase or decrease the level of the fine. In his view 
there were no aggravating factors in this case, but a 
number of mitigating factors. These factors included: 
Dakin had no previous convictions under the RMA; 
Dakin reported the spill immediately after it became 
aware that the bund had been breached; Dakin 
took immediate remedial action and it had since 
taken more permanent action by sealing the bund; 
Dakin had, at all times, cooperated with CRC; and 
(interestingly) that Dakin employed a “good science 
graduate” as its manager (at [17]). 

As a result of these mitigating factors, Judge 
Jackson considered that the fine should be reduced 
substantially by 40 per cent, so that the initial 
starting point was taken down to $12,000. The 
Judge also allowed the further reduction of a full 
33 per cent for an early guilty plea, reducing the 
figure again to $8,000. Lastly, the Judge considered 
that, in setting the totality of the fine, he needed 
to bear in mind that the company was not doing 
particularly well at that time and the fine should 
be reduced to reflect its “hard times”. As such, 
he fined Dakin the sum of $7,000 for its offences 
under the RMA.
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Tribute — Jolene Patuawa-Tuilave
Kate Barry-Piceno �

It is with great sadness we advise that Jolene 
Patuawa-Tuilave died on 24 June after a battle with 
cancer, at the age of 33.

Jolene graduated from Otago University in 2000 
with a double degree, LLB and BA (Māori Studies). 
She quickly achieved distinction as a lawyer 
who specialised in Māori issues, primarily in the 
environmental and Treaty fields.

She first practiced in Tauranga at the firm Holland 
Beckett, and then as a senior associate with 
Kensington Swan in Wellington. She had returned 
to Tauranga in 2009 to start a family and become a 
partner with the firm of Jackson Reeves when her 
cancer reoccurred. She was also co-president of 
Te Hunga Roia Māori o Aotearoa (The Māori Law 
Society), having been actively involved for many 
years with its work.

Jolene made a significant contribution to Māori 
through her work, including in the RMA legal 
field. She was pivotal in the landmark round of 
cases representing tangata whenua interests in 
the recent Unison Networks’ windfarm cases. Her 
last appearance in the Environment Court was 
representing tangata whenua interests in the case of 
Unison Networks v Hastings District Council, W11/2009. 
Jolene and Judge John Bollard, who was presiding, 
sadly were both battling cancer during this time.

Jolene worked tirelessly for her clients and her 
community, in particular for the betterment of 
tangata whenua in all legal and Treaty issues in 
which she was involved. 

In law, she was involved in environmental, land 
management, raupatu, geothermal, infrastructure, 
foreshore and seabed issues, and other major areas 
of Treaty grievance.

Jolene Patuawa-Tuilave was an intelligent, 
courageous and beautiful young woman with a 
wonderful sense of humour and warmth of spirit. 
Those of her peers who had the honour of working 
with or knowing her will remember her courage, 
and her great love for life and people that was 
displayed at all times throughout her practise in law. 
Jolene gave so much time back to her community 
in voluntary work, through committee roles with 
Tauranga Women’s Refuge, the Māori Law Society, 
the Alumni for her High School, Tauranga Girls’ 
College, as well as to her hapu. 

Jolene’s iwi affiliations were to Ngati Whatua and 
Ngapuhi, her hapu are Te Roroa, Ngati Torehina 
and Te Uri o Hau. Jolene is survived by her husband 
Rob, step-daughter Vitolia, and her 10-week-old 
son Lui. 

Her death is a tragic and huge loss to her whanau, to 
Māori, to the legal profession — and greatest of all, 
to her husband Rob and her son Lui.

The only people for me are the mad ones, the ones who 
are mad to live, mad to talk, mad to be saved, desirous of 
everything at the same time, the ones who never yawn 
or say a commonplace thing but burn burn burn like 
fabulous roman candles exploding like spiders across 
the stars . . .

Jack Kerouac, On the Road.
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