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The Principal Judge John Bollard Lifetime Commemorative Award
Professor Peter Skelton, Lincoln University �

It is a great honour for me to have been asked to make this 
first presentation of the Principal Judge John Bollard Lifetime 
Award. John and I were close judicial colleagues for about 
12 years until I retired from the Environment Court in 2000 
but our friendship and our mutual interest in resource 
management law and practice continued until his untimely 
death in April last year.

John took his law degree at Auckland University and a recent 
reading of his CV has reminded me that we were virtually 
contemporaries at that university. However, while I settled 
gratefully for a hard won LLB, John went on some years later 
to gain a Master of Jurisprudence (with distinction). This 

was a tribute not only to his academic ability but also to his 
powers of endurance, which as it turned out were to be of 
considerable assistance to him in his later judicial life and in 
another way that I will allude to as I proceed.

John became a partner in the law firm of Brookfield 
Prendergast Schnauer and Smytheman in 1967 and continued 
in the firm of Brandon Brookfield from 1984-1987 as the result 
of a merger. In the earlier firm one of his partners was the 
recently retired Judge David Sheppard who was appointed 
to the Planning Tribunal in 1980. Brookfields, as they were 
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locally known in legal circles, thus had a very strong 
planning and resource management legal team and I 
am fairly confident it is still the only law firm in New 
Zealand to have produced three Environment Judges. 
Judge Laurie Newhook comes from the same stable.

In the early years of his practising life John undertook 
general legal work until about 1976 when he began 
to specialise in litigation including town-planning 
appeal work. It is worth reflecting here on the 
significance of that early general practice experience 
which can provide such a sound grounding for future 
specialisation. I experienced this myself at much the 
same time. In later judicial life I am sure both John and 
I benefited greatly from having learned the rudiments 
of conveyancing, land law, contract and commercial 
law. John’s versatility is demonstrated also by the fact 
that his masters thesis was entitled “Unit Trusts in 
New Zealand” based on an interest he had developed 
as Convenor of the Companies and Commerce 
Subcommittee of the Auckland District Law Society 
in 1977-1978. During his practising days John was also 
a member of several other Law Society committees 
both at the district and national levels and from 1974-
1981 he was a part-time University tutor.

But as his career developed it was to be in the 
administrative and planning law areas that John 
would make his name and earn his reputation as a 
highly skilled and competent litigator. From 1980-
1987 he acted for at least nine territorial authorities 
in the Auckland Region and the Bay of Plenty, the 
Auckland Regional Council and his old alma mater the 
Auckland University. He even appeared in front of me 
on two or three occasions in planning cases I heard 
in Auckland after my appointment to the Planning 
Tribunal in 1978. The outcomes are unimportant but I 
recall him then as always being well prepared, highly 
knowledgeable about the law (a great help to me) 
and the soul of courtesy — a characteristic that he 
retained throughout his professional life.

John’s practice took him before the Planning Tribunal, 
the High Court and the Court of Appeal. The cases 
were mainly in the planning and environmental area 
and some of the more notable ones included a case 
about a reserve in Mt Roskill; an unsightly collection 
of car wrecks in Whitford; a designation for airport 
expansion of a quarryable volcanic cone at Mangere 
and two cases about bulk LPG storage at Wiri. In the 
Court of Appeal, as well as some planning cases he 
also appeared in two important administrative law 
cases. He appeared for the Auckland University in a 
case about the jurisdiction of the University Visitor 

and he appeared for the Auckland Regional Council in 
a leading case about car rental firms at airports.
In April 1988 John was appointed a Judge of the 
Planning Tribunal (later the Environment Court). 
Judge Arnold Turner had retired reducing the number 
of Planning Judges to just three, David Sheppard 
(Principal), John Treadwell and myself, so John’s 
appointment was a very welcome addition to our 
ranks. We were joined in 1990 by Shonagh Kenderdine 
in Wellington and for several years thereafter our 
number remained at five. It is interesting to observe 
that the authorised statutory number of Environment 
Judges is now 10.

John was awarded the 1990 Commemorative Medal 
and in 2003 was appointed Principal Judge of the 
Environment Court. During his long and distinguished 
career as a Judge he presided over a wide variety of 
cases some of which still have precedent value today. 
There were cases about Māori issues including the 
celebrated prosecution over the attempt to cut down 
the pine tree on One Tree Hill; urban expansion at 
Bethlehem in the Bay of Plenty and a development 
at Thames both on land of significance to Māori. 
Just pausing to reflect on the One Tree Hill case; I 
mentioned earlier John’s courteous disposition. I 
happened to be in Auckland for part of the time when 
John was dealing with that case and I recall very 
clearly the calm and measured way he went about 
handling a very angry and defiant defendant who I 
am sure really wanted to become a martyr to a cause. 
John ensured that this did not eventuate.

John also presided over cases concerning an 
expansion of the Waihi gold mine; a proposed resort 
on Urupukakpuka Island in the Bay of Plenty; the 
redevelopment of Eden Park for night matches; a case 
about coastal erosion at Papamoa Beach; a series of 
proposals for a Skytower in Auckland and the long 
drawn-out case about the Whangamata Marina. 
I recall also that he was the Judge involved with 
the lengthy hearings into Change 55 to the Rodney 
District Plan — another tour de force if ever there 
was one. He was also the Judge at first instance in the 
precedent setting Machinery Movers Ltd prosecution 
that remains the leading case on sentencing under 
the Resource Management Act.

For much of his time as a Judge, John was joined on 
the bench by two very competent Commissioners. 
One was Jim Dart who will be remembered from the 
Auckland University Planning School and the other 
was Arthur Hackett who was a surgeon and of course 
thus eminently qualified to be a Commissioner. 
Actually, Arthur doubled as our unofficial medical 
adviser and was forever urging us to eat something 
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sweet at lunchtime to keep our blood sugar up so we 
wouldn’t go to sleep in the afternoons!

These three spent a lot of time together both in 
Auckland and on circuit mostly in the Bay of Plenty. 
They became very good friends and importantly 
in the context of what I am about to say, they were 
all competent tennis players. When they discovered 
that I too fancied myself as a moderately competent 
exponent of the game (I was in fact still playing 
inter-club tennis at that stage), arrangements were 
made for me to sit more regularly in Auckland with 
the instruction that I was not to leave home without 
my tennis racquet. We did battle on John’s lovely 
home court at Benson Rd in Remuera where we were 
always welcomed by his wife Shirley and liberally 
provided with recuperative libations. We did battle 
at many conference venues and Judges’ meetings and 
on one occasion I was able to take John to experience 
night tennis at my own club in Christchurch. I think 
that was after the Eden Park case but then again 
maybe not!

All three of John’s divisional team were not only 
full of tenacity and purpose when sitting in the 
Environment Court, they were equally so on the 
tennis court and it soon became evident to me that 
my assumed superiority in that sport was completely 
misplaced. They were a formidable combination but 
John never suggested that I should team up with 
him to take on the other two. He always wanted to 
keep my scalp for himself and in that regard he was 
frequently successful. They were great days.

Some of John’s later cases included one about burning 
off tussock country in Otago; a case in the Applefields 
saga and a major case about a proposed sawmill on 
the Coromandel Peninsula.

John wrote many articles on planning and resource 

management issues and he attended and spoke 
at many conferences. I recall in particular his 
absolute delight on being invited to address the Xth 
Commonwealth Law Conference at Nicosia in Cyprus 
on the subject of enforcement. This I believe was a 
highlight of his judicial career.

In his capacity as Principal Judge he was responsible 
for many innovative improvements to the workings 
of the Environment Court including the case tracking 
system; revision of the Practice Notes relating to 
alternative dispute resolution; development of the 
Code of Conduct for Expert Witnesses; standardising 
consent orders and improving pre-hearing caucusing 
of expert witnesses.

In all that he did John Bollard was a giver and never a 
taker. From his earliest days in practice as a lawyer to 
the end of his career as a Judge he was motivated by 
dedication to the task in hand and service to others. 
His was a career of which his wife Shirley and his 
family can be truly proud. He served his country with 
great distinction and his contribution to the law will 
live on in the judgments he wrote so well during his 
distinguished career.

I valued John very highly both as a friend and a 
colleague. I still miss him to this day and I will do 
so for a long time to come. I am delighted that the 
Resource Management Law Association has seen fit 
to create this award in his name and it is entirely 
appropriate that John should be the first recipient.

It is now my privilege to formally make the presentation 
to His Honour Principal Judge Craig Thompson on 
behalf of Shirley Bollard who is currently overseas 
and in doing so I also want to record that John’s close 
friend and colleague David Sheppard has expressed 
a special wish to be associated with this award and 
with this evening’s presentation.

November 2010 RMJ concludes the first year of the 
new publishing venture between the RMLA and 
Thomson Reuters.  The year has been busy and 
the government has launched the RMA Phase II 
consultation process that is ongoing as this journal 
goes to press.  Submissions close on 17 December 
2010.  The articles on cost benefit analysis, revisiting 
the utility of non-complying activities, and local 
authority planning touch on key aspects of the 
reform proposals.

This journal also celebrates the success of RMLA 
members as demonstrated by 2010 awards 
presentations, and the inauguration of the Principal 
Judge John Bollard Lifetime Commemorative Award.

April 2011 RMJ will continue the RMA reform theme 
with review of overlapping council functions by 
Bridget Irving and Jan Caunter, careful analysis of the 
Tainui case requirements for consultation with Maori 
by Paul Majurey and Tama Hovell, and explanation 
of emissions trading mechanisms by Chris Simmons 
and Lisa Brooks.

Editorial
Trevor Daya-Winterbottom, General Editor �
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Objective RMA decision-making: Cost benefit analysis as an 
economic and practical framework

Kevin Counsell, Lewis Evans and James Mellsop, NERA Economic Consulting �

Introduction

It has been argued that the replacement by the 
Resource Management Act 1991 (RMA) of its 
predecessor, the Town and Country Planning Act 
1977, reduced the value of cost benefit analysis 
(CBA) as a tool for resource management decision-
making (Easton B, “Is the Resource Management 
Act Sustainable? The Politics of the Coase Theorem”, 
Planning Quarterly, June 1998, at 5-8). The argument 
is that by taking an “effects-based” approach to 
resource management, the RMA seeks only to 
mitigate the negative effects of resource use, and 
allows the market (rather than a central planner) 
to determine the efficient allocation of resources. 
It follows that there may be no need for CBA to 
determine the efficient allocation.

Yet despite this, we do still see the use of CBA in 
decision-making under the RMA. Two of the more 
recent uses of CBA are the Environment Court’s 
decision to decline Meridian’s resource consent 
application for the “Project Hayes” wind farm 
(Maniototo Environmental Society Inc v Central 
Otago District Council, EnvC Christchurch C103/09, 
28 October 2009), and that same Court’s decision to 
grant Meridian’s resource consent application for the 
North Bank Tunnel Concept (NBTC) hydro-generation 
scheme on the Waitaki River (Lower Waitaki River 
Management Society Inc v Canterbury Regional 
Council, EnvC Christchurch C080/09, 21 September 
2009). However, the use of CBA in the Project Hayes 
decision has been critiqued by the High Court in 
respect of Meridian’s appeal (Meridian Energy Ltd v 
Central Otago District Council, HC Dunedin CIV-2009-
412-980, 16 August 2010. The High Court referred 
the case back to the Environment Court and, at the 
time of writing, the Environment Court had yet to 
commence its rehearing).

In this paper we outline when CBA might have a role, 
and how CBA informs efficient resource allocation. We 
also discuss why CBA is more than just an economic 
tool for measuring efficiency: CBA provides a broader 
practical framework for organising information and 
making decisions on resource allocation and use 
under the RMA. For example, CBA can provide the 
basis for framing the analysis, identifying the key 
assumptions and focusing the areas of debate. In 
so doing, CBA provides a relatively objective and 

transparent basis for resource decision-making when 
leaving decisions to markets is not feasible. That is 
not to say that alternative methods are unimportant: 
rather CBA should be considered as complementary 
to other qualitative decision-making approaches in 
that it provides a framework that guides application 
of qualitative approaches.

The remainder of this paper is structured as 
follows. We start by setting out how efficient 
resource allocation is consistent with an economic 
interpretation of the RMA. We then briefly explain the 
concept of CBA, and discuss the basis of its provision 
of an economic framework for achieving efficient 
resource allocation in certain circumstances. We 
then argue that CBA is more than simply a narrow 
economic tool, and that it can provide a broader 
practical, and objective, framework for resource 
allocation decisions. We draw throughout on insights 
from the Project Hayes and NBTC decisions, where 
in both cases the Environment Court used CBA and 
placed significant value on the objectivity that CBA 
can provide. We also consider the decision of the 
High Court regarding the Project Hayes appeal.

Economic efficiency under the RMA

In broad terms, economic efficiency is a measure 
of the societal optimality of the allocation of scarce 
resources among competing uses. Its definition is 
relatively uncontentious. It includes three different 
(sometimes conflicting) dimensions:

Allocative efficiency: where resources are • 
allocated in such a way as to maximise the net 
benefits to society at a point in time;
Productive or “X” efficiency: where firms operate • 
as efficiently as possible, in the sense that they 
produce the greatest possible output from a 
given set of inputs. This is a subset of allocative 
efficiency; and
Dynamic efficiency: where resources are allocated • 
such that the net benefits to society are maximised 
looking forward into the foreseeable future (or 
somewhat loosely, efficiency in investment and 
innovation).

An allocation of resources is economically efficient if 
it maximises the net benefits to society or maximises 
what economists refer to as “welfare”. When welfare 
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is maximised, it is not possible to reallocate resources 
in such a way as to benefit one part of society without 
harming at least another.

It is accepted in the economics literature, and 
increasingly so by decision-makers, that where there 
is conflict, greater emphasis should be placed on 
dynamic efficiency than on allocative and productive 
efficiency (collectively referred to as “static 
efficiency”). Empirical evidence shows that dynamic 
efficiency gains and losses are substantial relative to 
those of static efficiency.

Section 7(b) of the RMA states that decision-makers 
shall have particular regard to “. . . the efficient use 
and development of natural and physical resources”. 
In some cases the Environment Court has found 
that efficiency in this context is equivalent to the 
concept of economic efficiency. The Environment 
Court in the case of Marlborough Ridge Ltd v 
Marlborough District Council (1997) 3 ELRNZ 483; 
[1998] NZRMA 73 (Marlborough Ridge) concluded at 
[4.3] that “[a]ll aspects of efficiency are ‘economic’ 
by definition”. Similarly in the Project Hayes decision 
the Environment Court at [230] recognised the link 
between efficiency and maximising the net benefits 
from the use of the resource. In that case the Court 
stated that one of the two questions that needed 
to be answered in considering efficiency under 
s 7(b) was “is the value achieved from the resources 
utilised the greatest that could be achieved from 
those resources?”.

The purpose statement of the RMA refers to 
“economic wellbeing”. The purpose of the RMA is “to 
promote the sustainable management of natural and 
physical resources” (s 5). The s 5 purpose statement 
defines sustainable management as:

managing the use, development, and protection of 
natural and physical resources in a way, or at a rate, 
which enables people and communities to provide for 
their social, economic, and cultural wellbeing and for 
their health and safety . . .

Economists would measure “economic wellbeing” 
by the economic concept of welfare and suggest that 
welfare is best provided for when it is maximised. 
As discussed above, the position that maximises 
welfare, or equivalently the net benefits to society, is 
one that achieves economic efficiency. Accordingly, 
the requirement in the RMA to manage resources 
to provide for economic wellbeing can be read (at 
least by economists), as a requirement to manage 
resources in a way that achieves economic efficiency. 
This is an important point, because it implies that 

economic efficiency is not just a factor (along with 
many others) in s 7 that decision-makers need to 
have particular regard to, but (on our reading) is also 
captured more broadly by the purpose statement of 
the Act.

An economic interpretation of s 5 of the RMA also 
suggests that there is an emphasis on dynamic 
efficiency over static efficiency, when these 
are in conflict. The references to “sustainable”, 
“development”, “protection” and “at a rate” suggest 
that resource management decisions are intended 
to be forward-looking, rather than static, and 
should thus allow for efficiency in investment 
and innovation. This focus on dynamic efficiency 
is consistent with the economics literature and 
the Commerce Commission’s stated approach to 
decision-making under the Commerce Act.

CBA and economic efficiency

How then is economic efficiency achieved in practice? 
In general it is achieved by individual households and 
firms making their own decisions in a competitive 
decentralised, or market, setting. In this setting, 
where there are not significant “externalities” 
(as discussed below), individual households and 
firms have the appropriate incentives to behave 
in a manner that achieves economic efficiency. For 
example, when a market establishes a price, that 
price adjusts to ensure resources are allocated to 
those who value those resources the most, taking 
into account their use in other markets. This yields 
an outcome that maximises total welfare to private 
households and firms collectively and, provided there 
are no market failures (including externalities), this 
also maximises total welfare to all of society, thereby 
achieving economic efficiency.

Brian Easton’s 1998 analysis suggests that the RMA 
was designed with such a setting in mind. As he 
explains, the RMA was based in part on the “Coase 
theorem” (Coase R, “The Problem of Social Cost”, 
(1960) 3 Journal of Law and Economics, at 1-44). In 
very broad terms, the Coase theorem says that so 
long as there are well-defined property rights, then 
in a world of zero “transaction costs” the initial 
allocation of property rights does not matter from 
an economic efficiency perspective, because markets 
will allow resources to move to their most efficient 
(socially valuable) uses over time.

The Coase theorem argues for the social cost (or 
benefit) of negative (or positive) effects from an 
activity (“externalities”) to be allocated among 
affected parties by bargaining. Examples of a 
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negative externality include pollution emitted by 
cars and factories.

Brian Easton suggests that the RMA takes an 
“effects-based” approach to resource management 
decision-making, rather than an approach based on 
“outcomes”, as it seeks to “internalise” the negative 
externalities of resource use by allowing decision-
makers to impose conditions to remedy or mitigate 
externalities. As noted earlier, on one interpretation, 
an intention of the RMA is that the actual allocation 
of resources between competing uses is determined 
by the market, rather than by a central planner. In 
theory, if externalities are properly internalised, this 
should achieve economically efficient outcomes.

The Environment Court in NBTC recognised the 
concept of internalising externalities under the RMA. 
It stated at [201]:

We conclude that the role of a consent authority, when 
having particular regard to section 7(b), is, where 
possible, to internalise the effects of a proposal, so 
that the cost of the externalities are imposed on the 
consent holder. It is then left to that person to decide 
whether their proposal can compete against others in 
the market. Consequently, it is not usually necessary to 
consider alternative uses of the resources in question, 
or of alternative resources to obtain a similar benefit.

However, in practice there are circumstances in 
which economic efficiency is not necessarily achieved 
simply by focusing on the definition of property 
rights, bargaining and internalising externalities. 
This may be because in reality the transaction costs 
of bargaining could be so high as to impede resources 
being shifted to their highest value use. Ronald Coase 
recognised that transaction costs are generally 
not zero, and thus the initial allocation of property 
rights can matter from an efficiency point of view. 
As an example of potentially high transaction costs, 
it may simply be too expensive and time-consuming 
for a diverse range of environmental interests to get 
together to negotiate an efficient solution to many 
activities seeking resource consent under the RMA.

A second situation in which the Coase theorem 
may not hold in practice is when there are “missing 
markets”: a market for the allocation of resources 
simply may not exist. Missing markets are “filled” 
regularly as technology and demand evolve over 
time along with the evolution of property rights. 
But in settings, often institutional, where there are 
impediments to the evolution of property rights and 
market formation, central planning solutions may 
be required. In these circumstances, the extent of 

transaction costs may be moot: if trading does not 
exist and is unlikely to exist for some reason, the 
most efficient solution cannot be determined by 
decentralised decision-making. Water resources in 
New Zealand are one such example where, although 
trading of water permits is allowed under the RMA, 
the institutional arrangements to support and enable 
trading are not well developed, and so markets may be 
missing (although this may be changing, apparently 
assisted by entities such as HydroTrader).

The Court in NBTC follows on from the passage 
quoted above to note this exact point: that resource 
allocation decisions cannot be left to the market if 
there is no market in the first place.

In these circumstances, there are at a minimum 
institutional impediments to trading, and some form 
of centralised resource allocation mechanism may 
be called for. It is CBA that provides a mechanism for 
centralised resource allocation, while at the same 
time facilitating economic efficiency. Indeed, CBA is 
grounded in the theory of welfare economics, and 
seeks to determine the outcome which improves 
welfare (and thus economic efficiency). The aim of 
CBA is to estimate all the social costs and benefits 
of a particular resource allocation relative to the 
appropriate benchmark, and to ensure that the 
benefits net of the costs are rendered as large as 
possible.

The rubric of CBA under the RMA can be thought 
of as a mechanism for solving problems of missing 
markets and/or high transaction costs. That is, 
even if there are well-defined property rights that 
potentially allow all relevant externalities to be 
addressed, the Coase theorem may not be applicable 
with high transaction costs or missing markets. 
For this reason, CBA has a role to play in resource 
management decision-making.

The use of CBA in two recent Environment Court 
decisions is consistent with this approach. In Project 
Hayes market mechanisms were unlikely to have 
been sufficient to enable efficient resource allocation 
due to high transaction costs, given the restricted 
property rights of landholders implied by the RMA. 
For example, the difficulties and costs associated 
with aggregating and transacting with the large 
number of users that value the landscape, including 
tourists, would have made it difficult to allocate the 
resources proposed to be used for the wind farm to 
these interests, even if this was the highest-valued 
use of those resources. In fact, those that do value the 
landscape may do so for different reasons, such as for 
recreational use, as a tourist, or for environmental 
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and ecological reasons, and values may differ across 
these multiple uses.

In NBTC, CBA was used in relation to resource 
allocation decisions for water permits. Very little 
trading of water permits occurs and hence the 
potentiality for this avenue of efficient allocation is 
limited.

In both of these cases CBA is an appropriate response 
to determining efficient allocation, as the particular 
circumstances exist such that efficient allocation 
may not be achieved by market mechanisms alone.

CBA as a practical decision-making framework

In this section we propose that CBA is more than 
just a tool for ensuring economic efficiency. It can 
be used more broadly as a practical framework 
for decision-making under the RMA. For example, 
CBA can be used to frame the analysis required, 
organise information, identify the key assumptions, 
and focus the areas of debate and measurement on 
the issues that matter most. This is not to say that 
CBA should be considered a substitute for other 
(often more qualitative) methods that might guide 
resource management decision-making. Approaches 
to decision-making that rely less on quantification 
include reviewing written expert evidence, cross-
examination of experts, reviewing local authority 
plans and policies, site visits, reviewing engineering 
plans and photographs, assessing the case law, and 
considering scientific modelling (although this last 
approach can often involve quantification). The 
framework of CBA embodies these activities, and 
determines the place of these analyses.

We discuss here three broad ways in which CBA 
provides a practical framework for resource 
allocation decision-making.

First, CBA starts by identifying all the relevant 
costs and benefits associated with the particular 
resource allocation. Possibly together with some 
preliminary quantification, this helps identify the 
areas of importance: it allows decision-makers to 
devote the most time to the benefits and costs of 
most relevance and significance, and less time to 
those that are assessed to be trivial. To the extent 
that arguments are focused around relatively trivial 
costs and benefits, these arguments can be quickly 
identified and dismissed. For example, in the Project 
Hayes decision, improvements to security of supply 
were identified as a benefit of the wind farm, but 
the Environment Court quickly dismissed any 
improvements to security of supply as being of only 

minimal benefit, at [556]. The Court instead devoted 
much more analysis to what it perceived to be more 
substantial benefits and costs.

Secondly, by quantifying costs and benefits (to the 
extent possible), CBA adds more objectivity and 
rigour to decision-making. The Environment Court 
in Marlborough Ridge made a similar comment, 
noting at [5.4] some of the key advantages of 
examining economic efficiencies as providing 
“relatively value free” analysis and allowing for an 
“objective, quantitative approach”. In Project Hayes 
the Environment Court stated at [745] that:

The most objective way of testing whether the wind 
farm would be sustainable management of the 
Lammermoor’s resources is whether it would be an 
efficient use of those resources under section 7(b) of 
the Act.

Other, more qualitative, approaches to decision-
making can be less rigorous, more subjective and 
hampered by the pre-existing views and opinions of 
decision-makers. That is not to say that there is no 
judgment involved in CBA. However, the goal should 
not be one of perfect objectivity, but rather relatively 
more objectivity, which CBA provides compared to 
other qualitative methods of decision-making. The 
benefit of a transparent CBA is that it challenges 
parties to clearly specify their assumptions, and 
allows independent testing of those assumptions. 
Indeed, the cost benefit analyses in the Project Hayes 
and NBTC Environment Court decisions provided 
these benefits, with the Environment Court in both 
cases undertaking a detailed assessment of the 
assumptions used to quantify each benefit and cost.

The High Court in the Project Hayes appeal stated 
at [111] that Parliament did not intend RMA 
decision-making to be “objectified” by some sort of 
quantification method. It stated that other means of 
decision-making cannot be criticised as “subjective” 
and be considered inferior to CBA. We have not 
considered whether or not this inferiority was a point 
that the Environment Court was making in Project 
Hayes. In any case, our point is that other qualitative 
decision-making approaches are not necessarily 
inferior to CBA, but rather can be embedded in CBA 
and are complementary to quantified outcomes. In 
our view, the organising framework of CBA improves 
objectivity which, of itself, can improve decision-
making.

There are also circumstances in which costs and 
benefits either cannot be quantified at all, or cannot 
be quantified with a high level of precision. A relevant 
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example is the aesthetic value of landscapes, which 
was an important consideration in the Project Hayes 
decision. Nonetheless, this should not stop CBA 
being used, with non-quantifiable benefits and costs 
at least being identified and analysed as to whether 
they are likely to be substantial or trivial. The Court 
in NBTC recognised this, stating at [198] that:

identification of the costs and benefits for which no 
value is available may more clearly identify the size the 
missing values must be if they are to sway the scales to 
one alternative or another.

Even absent any quantification of non-market values 
at all, CBA provides a framework for assessing the 
importance of these values in resource management 
decision-making.

In many cases techniques do exist to quantify non-
market values such as landscapes, albeit that there is 
often a certain level of imprecision associated with 
these techniques, and they may be controversial. 
Indeed, the Environment Court in Project Hayes 
noted that it would have preferred if an attempt was 
made to quantify the environmental costs, such as 
landscape and heritage values, of the wind farm even 
if such quantifications were subject to appropriate 
caveats. The Court stated at [639]:

Such estimates, and the cautions that come with them, 
would have been valuable to the Court.

The High Court’s view in the Project Hayes appeal was 
that the focus of s 7(b) of the RMA is on the efficient 
use of tangible natural and physical resources. Of 
course, the costs and benefits considered in a CBA 
can be limited to tangible things, but we wish to 
make the point that, from an economics point of 
view, intangibles should also be included.

Thirdly and finally, CBA provides a practical tool for 
reconciling and weighting the various factors in ss 6 
and 7 of the RMA. It could well be the case that many 
of these factors conflict: for example, a decision may 
have regard to the benefits of renewable energy 
(s 7(j)), but this may not necessarily lead to the 
maintenance and enhancement of amenity values 
(s 7(c)) or the protection of the habitat of trout and 
salmon (s 7(h)). It is our understanding that the RMA 
itself does not provide decision-makers with any 
particular priority or weighting system with which 

to assess the relative merits of the various matters 
listed in ss 6 and 7, although Judge Jackson (Jackson J R, 
“The Role of Economics in the RMA (or Vice Versa)”, 
(1999) 3 New Zealand Journal of Environmental Law, 
at 19-32) states that the Environment Court appears 
to have little difficulty in prioritising issues under 
s 6. In any case, CBA provides a way of weighting 
these matters. It allows the benefits and costs of each 
factor to be identified and quantified, and weighting 
these allows an assessment of whether the benefits 
of some factors outweigh the costs of others.

The concept of CBA is general enough to capture 
some aspects of the other criteria in s 5 (in addition 
to economic wellbeing, s 5 requires that decision-
making provide for social wellbeing, cultural 
wellbeing, and health and safety). For example, it 
is possible that the beneficial or harmful effects 
of a particular allocation of resources on health 
and safety can be valued and incorporated in CBA. 
Likewise there may be some cultural values that can 
be explicitly quantified as part of a CBA. However, 
CBA is not designed to determine what is a “fair” 
allocation of resources, although we are not sure that 
“fairness” is a relevant issue under the RMA. Also, by 
making transparent assumptions and identifying the 
magnitude of the relevant costs and benefits, CBA 
can shed some light on the factors that might affect 
perceptions of fairness.

Conclusions

Cost benefit analysis can be a useful element of 
analysis for decisions under the RMA, as given the 
truncation of property rights implied by the RMA, 
central planning decisions are required. CBA is 
of course not a panacea for determining resource 
allocation decisions, as the Environment Court has 
recognized (NBTC at [202]). However, an important 
use of CBA is to point the way toward economically 
efficient decisions in cases where there are 
substantial externalities and where high transaction 
costs and/or missing markets mean that leaving 
decisions solely to markets is not feasible. A second 
important complementary use of CBA is to organise 
information in complicated cases and “clarify 
what is at stake”, thus putting decision-makers in 
a position to make superior decisions. In this way, 
CBA is a practical decision-making framework that 
can provide relatively more objectivity in decision-
making than alternatives.
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Introduction

This position paper argues that the non-complying 
activity is redundant and that the proposal to remove 
it should be revisited. The distinction between 
the discretionary activity and the non-complying 
activity is so ill-defined in both law and practice 
that the former should simply expand to absorb 
all of the status “territory” between the restricted 
discretionary activity and the prohibited activity. 
The discretionary activity can be, and frequently is, 
declined due to the significance of its adverse effects 
or its inconsistency with objectives and policies. If 
policy-makers require a dyad comprising an activity 
status which has full discretion and one which signals 
that an activity is generally appropriate (subject to the 
exercise of discretion on a limited number of matters), 
then they have that in the discretionary and restricted 
discretionary activity. The choice of activity status in 
plans need be no more complicated than that.

Background
 
The future of the non-complying activity status 
was recently in the firing line as a result of the 
Resource Management Simplifying and Streamlining 
Amendment Bill 2009. The Bill had originally sought 
to remove the non-complying activity category from 
the principal Act in order to make plans less complex 
by reducing the number of consent categories. Other 
potential benefits were reducing costs and delays 
for processing applications for non-complying 
activities, and preventing this class of activity from 
being used to deal with activities not otherwise 
provided for in an operative plan. The Bill’s policy 
intent was also to encourage better drafting of plan 
provisions for discretionary activities and to provide 
more guidance for plan users (Resource Management 
(Simplifying and Streamlining) Amendment Bill 18-2, 
2009, Government Bill Commentary).

The Minister’s Technical Advisory Group at the time 
recognised the inefficiencies and confusion resulting 
from having both the discretionary activity and 
non-complying activity status categories (Report of 
the Minister for the Environment’s Technical Advisory 
Group, February 2009). Following a large number of 
submissions on the removal of the non-complying 
category, mostly in opposition, Parliament decided 
to maintain it as an activity-status option pursuant 
to s 87A(5) of the RMA. Submitters expressed 

practical concerns about; the cost of changing plans, 
the consequences of losing important jurisprudence, 
a possible reduction in public participation, the loss 
of guidance as to what activities are acceptable, and 
the implications for adjacent land use. 

However, when the current law and practice on 
the non-complying activity status is reviewed, 
Parliament’s decision on this matter appears to be an 
expedient one. It is apparent from a review of national 
resource consent data that, like all other applications, 
most non-complying activity applications are granted, 
which casts doubt on the guidance actually provided 
by the activity status. The legislation has effectively 
reinvented the definitions of a non-complying activity 
since 1991 while the special “test” for such activities, 
now in s 104D, has remained essentially unaltered. It 
also appears that many councils have lost their way 
on the use of this activity status judging by the lack of 
detail in s 32 analyses and the decisions made on non-
complying activities. These matters are discussed 
further below. 

The definitions of activity status

As historians often say, the past helps us to 
understand the present and to decide our future 
direction. So it is that an understanding of the 
current provisions on activity status benefit from a 
review of the changes to the definitions since 1991.  
There have been many changes.

Section 76 of the RMA 1991, as originally drafted, 
provided for a range of activity status from 
permitted through to prohibited, expanding the 
range of potential activity status that had existed 
under the Town and Country Planning Act 1977. The 
relativities between old and new status are shown in 
Table 1 below: 

Table 1. Comparative activity status under the Town and 
Country Planning Act 1977 and Resource Management 
Act 1991.

Activity status under T and C Planning 
Act 1977

Activity status under RMA 1991

Predominant use Permitted activity

      - Controlled activity

      - Limited discretionary activity

Conditional use Discretionary activity

Status report: Is the non-complying activity redundant?
Dave Serjeant, Director, Merestone Limited �
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Specified departure Non-complying activity

      - Prohibited activity

Further guidance was provided on the non-
complying activity in the Interpretation s 2 where it 
was described simply as meaning:

an activity which contravenes a plan but is not a 
prohibited activity.

Thus, in the original construction of the RMA, the 
non-complying activity had a similar function as the 
specified departure under the previous legislation. 
Its defining characteristic was non-compliance and 
it was typically specified as an activity that “fell out 
of the plan” for this reason. The “falling out” could 
derive from non-compliance with a standard or rule 
(let us call this a Type 1 non-complying activity), or 
by being the default category for any activity that 
was not otherwise provided for in the plan (a Type 
2 non-complying activity). A review of plans shows 
that the tendency to list specific non-complying 
activities, unrelated to any actual non-compliance (a 
Type 3 non-complying activity), increased over time.  
It is noted at this point that the previous legislation 
did not provide for the Type 3 option.

Section 105(2)(b) also provided that a consent 
authority shall not grant a resource consent:

(b) For a non-complying activity unless, having 
considered the matters set out in section 104, it is 
satisfied that—

(i) Any effect on the environment (other than any 
effect to which subsection (2) of that section applies) 
will be minor; or
(ii) Granting the consent will not be contrary to 
the objectives and policies of the plan or proposed 
plan; 

While there have been some refinements to the 
above section, the RMA in 2009 has largely the same 
“gateway” test in s 104D. It is also noted that this 
section was not too dissimilar from the words in s 
74(2)(a) of the Town and Country Planning Act 1977 
on the tests for a specified departure.

The reference to a non-complying activity 
“contravening” a plan in the original definition was 
a logical connection to the fact that the activity did 
not actually comply with a rule. Permitted activity 
and prohibited activity status were clearly defined 
and occupied “exclusive territory” on the activity-
status spectrum. However, even taking into account 
that consent for a controlled activity had to be 
granted, from the definitions in the original Act 

alone, the other three activity status of controlled, 
discretionary and non-complying activities 
collectively occupied a much less well-defined middle 
territory, particularly the latter two. Although not 
explicit in each of the definitions, a resource consent 
was necessary to undertake each of the activities in 
question and, in contrast with the permitted activity 
definition, all three activities in some way did not 
fully comply with the plan. The non-complying 
definition was the most nebulous, stating simply that 
this was an activity that “contravened” the plan, but 
was not prohibited. With such lack of clarity, it is not 
surprising therefore that the relevant sections of the 
Act on activity status were the subject of amendment 
in 1993, 1997, 2003, 2005 and 2009.
 
The 1993 amendment to the RMA made the legislation 
more specific on the way discretionary activities 
could be provided for in relation to standards and 
terms and matters for control, introducing the 
potential for a restricted discretionary activity. 
Provisions for non-complying activities were 
reworded, but remained essentially unchanged.

However, the RMA amendment in 1997 introduced a 
new definition for non-complying activities in s 2(1). 
It was an activity which:

(a) is provided for, as a non-complying activity, by a 
rule in a plan or proposed plan; or
(b) contravenes a rule in a plan or proposed plan 
and is allowed only if a resource consent is obtained in 
respect of the activity.

This amendment recognised, some might say 
legitimised, the growing trend in some of the later 
“first generation” plans of actually listing non-
complying activities (Type 3), often on an ad hoc 
basis. This activity status became the means by 
which regulators expressed the general sentiment 
that this was an activity that was highly undesirable 
in a particular zone or receiving environment, to 
the extent of actually wanting to prohibit it, but 
feeling that prohibition was a step too far. From the 
s 32 analyses that have been reviewed, the listing of 
non-complying activities appeared to be undertaken 
without any real attempt to examine the actual and 
potential adverse effects, or the “contrariness” that 
the activity might have to the objectives and policies 
of the plan.

The adoption of this definition was a significant 
change from the approach of the previous legislation, 
for not only could a non-complying activity be 
something that contravened a rule in a plan, but 
it could also be specifically listed simply as an 
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activity with that status. This of course begged the 
question as to what in fact the activity was non-
complying with, and the label of “non-complying” 
became disconnected from the actual activity. This 
change was the beginning of significant and ongoing 
confusion as to how to apply this activity status, a 
confusion which has flowed through to decisions on 
applications.

The RMA Amendment Act 2003, amended the 
Interpretation section to refer to s 77B, a new section 
in relation to activity status. Of most relevance to 
this paper are the provisions of ss 77B(3) and 77B(5). 
Section 77B(3) provided explicitly for restricted 
discretionary activities. Section 77B(5) deleted the 
reference to the non-complying activity actually 
being non-complying with anything at all. The 2005 
amendment made no changes to the non-complying 
activity provisions. As noted previously, the 2009 
amendments originally proposed to delete the activity 
status but retained it. In addition, the non-complying 
activity must comply with the requirements, 
conditions, and permissions specified in the plan. 
This was a new provision which had previously been 
a requirement of other activity status, but not the 
non-complying activity status. These changes have 
resulted in very similar definitions for discretionary 
and non-complying activities. The similarity in the 
definitions can be contrasted with the very different 
definitions contained in the original legislation.

Activity status in practice

The most recent legislative changes appear almost 
as if the legislators were attempting to align the 
legislation with what has been occurring in practice. 
An examination of district and regional plans 
throughout the country indicates that there appears 
to be much confusion and little consistency in the 
application of activity status to similar activities in 
similar environments. For example, in some plans 
the discretionary activity is widely applied as the 
default category (Types 1 and 2), whereas in others 
the non-complying activity is utilised. Even in 
provisions which respond to non-compliance with 
similar bulk and location rules, the default status 
is highly variable. The same divergence is found 
in regional plans. For example, take the activity of 
piping a section of stream in an area of high natural 
value. While most regional councils classify this as 
a discretionary activity, several classify it as a non-
complying activity. Given a fairly similar wording of 
the relevant objectives and policies, is it the case that 
the same activity has a better chance of succeeding 
in one region over another? An examination of s 32 
documents indicates that only rarely is there any 

analysis conducted at the level of activity status to 
support the choice being made. 

Irrespective of the similarity between the current 
definitions of discretionary and non-complying 
activities, is there a difference in the processing and 
outcomes for these two activity status? Nationwide 
data on resource consents suggests that this is not 
the case (Table 2): 

Table 2. Nationwide data on resource consents 2007-
2008.

National 
total

Percentage 
of total

Range 
for 
councils 
(%)

Median 
for 
councils2

(%)

Resource consents 519601

Resource consents declined   385 0.7 0.0 -  7.5 0.5

Controlled activities 10163 19.6 0.0 - 77.6 20.4

Restricted discretionary 
activities

11778 22.7 0.0 - 72.2 13.4

Discretionary activities 25891 49.8 9.1 - 95.7 47.7

Non-complying activities  4128 7.9 0.0 - 40.4 3.4
1 Processed to a decision           Source: Ministry for the Environment.
2 Median has been included as the distributions tend to be skewed. 

The data shows that overall discretionary activities 
are over six times more numerous than non-
complying activities; however the number of 
applications within each council as a percentage of 
total applications ranges widely. Because councils 
do not generally maintain records on the number 
of applications of each activity status granted or 
declined, it is difficult to ascertain whether non-
complying activities comprise a greater proportion 
of this total than applications with other activity 
status. In other words, are activities with non-
complying status considered more stringently? The 
Ministry for the Environment data used for Table 2 
is supplied by the individual councils. Unfortunately, 
the data does not record the proportion of each of the 
types of consents which are declined. Discussions 
with council personnel confirmed that councils do 
not generally maintain a database with this level of 
disaggregation. 
 
Table 2 shows that only 385 (0.7 per cent) of total 
resource consents are declined. Even if the extreme 
assumption is made that all of the 385 applications 
declined were non-complying activities, this would 
still mean that only 385 out of 4128 or 9.3 per cent 
of non-complying activities were declined. Another 
expectation of the data might be that as the number 
of non-complying activities increased as a proportion 
of a council’s consents processed, the proportion 
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declined would also increase. No such relationship 
was evident. Unexpectedly, the relationship between 
the proportion of restricted discretionary activities 
and the proportion declined was considerably 
stronger.

Some of the individual council data indicated that the 
9.3 per cent figure above would be grossly inflated.  
Table 3 is a short list of councils who processed large 
numbers of consents, including a significant number 
of non-complying activities, but declined very few 
consents:

Table 3. Examples of councils with low resource 
consents declined and high non-complying 
activities 2007-2008.

Council Resource 
consent 
applications

Resource 
consent 
applications 
declined

Non-complying 
activities
  No.   and  % of total

Environment 
Canterbury

3373 5 197 5.8

Christchurch City 2535 6 236 9.3

Marlborough 
District

1934 23 335 17.3

Waitakere City 1491 1 91 6.1

Queenstown Lakes 
District

1246 14 403 32.3

Wellington City 1051 2 173 16.5

Dunedin City 1010 4 323 32.0

Hastings District  632 3 62 9.8

Far North District  609  3 88 14.4

Waipa District  603  3 158 26.2

       Source: Ministry for the Environment.

The key point that can be taken from this data is that 
non-complying activities account for only 7.9 per cent 
of applications nationwide and much less than 10 per 
cent of this number are declined. The non-complying 
activity status appears to be insignificant in the 
overall scheme of things. In the broader context 
a pertinent question to ask would be why are we 
requiring so many consents if we decline so few? 

It is acknowledged that there is an argument that the 
non-complying activity status itself has a “deterrent 
value” and is effectively preventing applications 
for resource consent being made for activities that 
might generally be considered inappropriate. The 
above data does not show this “latent” effect. 

The s 104D “gateway” tests

Based on the wording of s 87A(4) and (5), the 
only difference between a discretionary and non-

complying activity is the application of s 104D. The 
s 104D test warrants some examination at this point. 
What are the additional tests it sets and why does it 
set them? The two so-called “gateway tests” are the 
“effects test” and the “policy test”. Recalling that 
the nature of the test has not changed since 1991, it 
is reasonable to assume that the tests relate to the 
non-complying activity as it was then specified. 
As noted, this was “an activity which contravenes 
a plan”. Thus, the effects test provides a route for 
activities to be granted consent that contravene a 
rule (Type 1), are small scale, out-of-zone activities 
or sensitive environment activities (Type 2), but 
which nevertheless have only minor effects on the 
environment. Small-scale commercial activities in 
a residential or rural zone, not otherwise provided 
for, would fall into this category. The effects test may 
also provide a consent route for regional council 
non-complying activities which exceed stated 
environmental thresholds (such as water or air 
quality), or exceed stated parameters such as length 
of structure in a stream bed, size of structure in a 
coastal marine area, or air emissions beyond certain 
rates. 

The policy test is for activities which have more than 
minor effects but which the plan did not anticipate. 
On balance, these activities do not offend the overall 
environmental outcomes for a resource, such as water 
or air quality, or the land use pattern envisaged by a 
plan. The case law established early on that “contrary” 
should not be restrictively defined and that the word 
means something more than just non-complying. An 
example of this might be a cleanfill in a rural area, 
or a multiple-use activity that has characteristics 
typically associated with both urban and rural zones, 
such as a country club. These types of activities are 
often not provided for explicitly (Type 2).

The gateway tests, devised in relation to the original 
non-complying activity definition are now being 
applied to activities provided for by more recent 
definitions. So how are the gateway tests being 
administered? A sample of 200 non-complying 
activity consent decisions, from both councils and 
the Environment Court was examined, including 176 
to grant and 24 to decline consent. The results are 
shown in Table 4 below. 

Where the effects were minor, applications are 
almost always also considered to be “not contrary” 
to the objectives and policies of the plan (Quadrant 
1). The reverse pairing applies in Quadrant 2. Of the 
total, only 11 decisions were made on the basis of only 
one gateway test being complied with (Quadrants 2 
and 3). One might conclude that this is as it should 
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be. However, on further reflection, where both tests 
were passed and the activity was granted consent 
(Quadrant 1), the outcome may well demonstrate 
that the activity has been wrongly classified. The 
non-complying activity status is not being applied 
here to activities that pose any great challenge to 
the environment or to the strategic direction of the 
plan.

Table 4. The gateway test outcomes for a sample of 
non-complying activities.

   N = 200                       Effects Gateway Passed
                          Granted/declined via s 104D(1)(a)1,2
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174            

ALMOST ALWAYS 
GRANTED

[QUADRANT 1]

7

DECLINED/GRANTED MIX

[QUADRANT 2]

No

 4

DECLINED/GRANTED MIX

[QUADRANT 3]

15 
   

       DECLINED

[QUADRANT 4]

1 or equivalent previous legislation; 2 the “effects” test; 3 the “policy” test.

In terms of a Type 1 or Type 2 non-complying 
activity which passes both gateway tests, if the 
activity is one that becomes the subject of repeated 
applications, then this could indicate a standard 
that is unnecessarily stringent and that a lesser 
standard could be set to achieve the objectives and 
policies that the rule is responding to. In the case of 
a Type 3 non-complying activity it may be that the 
assumptions made on its likely effects were incorrect 
and that it is an activity that warrants an alternative 
status. It appears that the application of the non-
complying activity status for these activities did not 
accurately represent the degree of adverse effect or 
policy contravention. There needs to be more than a 
“gut feeling” that the non-complying activity status 
was “the most appropriate” status, to use the words 
from s 32 of the RMA. The author has been in policy-
making scenarios where the non-complying activity 
status was chosen simply because the activity would 
have to go through the tests, not because of any 
substantive analysis on adverse effects or policy 
contravention that indicated it should go through the 
tests. These “making a rod for our own back” types 
of activity status decisions are the antithesis of good 
planning. 

For Quadrants 2 and 3, where there was a mixture of 
consents being declined or granted, these activities 

go on to be considered in terms of the general 
discretion of s 104(1), so the outcome is not reliant on 
the gateway tests. In Quadrant 4, where the activity 
was declined consent, and neither test was satisfied, 
the application would most likely have failed the 
s 104(1) assessment in any event. On this basis, is the 
test actually necessary?

The blurred line between the s 104D tests and the 
discretionary judgment to be exercised in s 104(1) 
following the passing of the gateway test, is often 
seen in s 42A reports prepared to advise hearing 
committees. It is also seen in some of the poorer s 113 
decision reports. Section 42A reports frequently 
fail to recognise the subtle difference between an 
activity being “not contrary to” and being “generally 
consistent with” objectives and policies, the latter 
being the phrase often referred to in the exercise of 
the general discretion in s 104(1). Sometimes s 42A 
reports err on the conservative side by equating 
the more stringent “generally consistent with” to 
the lesser test of “not contrary to”. However, in 
most cases the above data demonstrates that this 
difference is, in any event, immaterial. 

Conclusions

As noted in the introduction, the removal of the 
non-complying activity status was opposed during 
the 2009 amendment consultation process, with 
one of the reasons being that this would lead 
to a loss of guidance as to what activities are 
acceptable. However, the data above in relation 
to the practice of resource management does not 
support this argument. By far the majority of non-
complying activities are granted consent, and any 
real distinction between discretionary and non-
complying activities has been eliminated through 
legislative changes. The application of the s 104D 
test indicates that many non-complying activities 
are mis-specified and could be readily considered as 
discretionary activities. 

The proposition that the scheme of the Act needs 
two activity status that require a resource consent, 
both of which can be declined, is supported. 
Also supported is that one of these activity 
status should be for activities that are deemed 
generally acceptable, while the other should be 
the subject of a general discretion and potentially 
indicative of a consent path which is not going to 
be straightforward. In the 1991 legislation, these 
two activities were the discretionary activity 
and the non-complying activity respectively. This 
pairing replicated the Town and Country Planning 
Act 1977 pairing of the specified departure and the 
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conditional use. The amendments to the legislation 
over the last 19 years have delivered a second 
option to be considered in this regard, and that 
is the pairing of the discretionary activity and 
the restricted discretionary activity. The former 
provides the consent authority with full discretion 
on all matters, including whether the proposed 
activity in the chosen location is appropriate. In a 
district plan scenario, the latter status is generally 
taken to mean that location is not in question, 
but various other environmental effects may be 
assessed. Many district and regional plans are 
using the restricted discretionary activity status 
to indicate the general acceptability of an activity, 
in the same way the discretionary activity has been 
used in the past.

Those opposed to the removal of the non-complying 
activity status expressed concern about the loss 
of guidance as to what activities are acceptable. 
The evidence that most non-complying activities 
are granted consent, and the confused state of 

what constitutes a discretionary activity and what 
constitutes a non-complying activity, indicates that 
little if any guidance is provided in any event. The 
other planning concerns can all be addressed in the 
context of a plan-review process. They are not valid 
reasons for maintaining the status quo. The loss of 
jurisprudence could be addressed by some revisions 
to the criteria for a discretionary activity. However, 
the questions must be asked, would it really be lost 
and does it really matter?

The reasons for the removal of the non-complying 
activity that the promoters of the Bill identified 
in 2009 are listed in the second paragraph above. 
To these reasons can be added the inevitable 
pressure on policy-makers to include more explicit 
expectations in their planning policies as to the 
environmental thresholds, and circumstances that 
are considered to be unacceptable. To argue for the 
removal of the non-complying activity is not to argue 
for easier consent pathways, but is an argument for 
better planning.
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Introduction

The intent of the direct referral process, introduced 
into the Resource Management Act 1991 (“RMA”) 
through the 2009 amendments, is to streamline 
decision-making for large scale and/or complex 
applications. The key provisions that provide for 
direct referral include s 87C-87I, in relation to 
resource consents, and s 198A-198M, in relation to 
requirements for designations. The direct referral 
provisions allow an applicant to ask a council that 
its notified application be referred directly to the 
Environment Court, and this option is starting to 
grow in popularity.

As well as providing a broad overview of the main 
direct referral provisions, this article comments 
on some apparent gaps in the legislation that create 
uncertainties in the actual use of the direct referral 
process. It also identifies factors that should be 
weighed up when considering whether direct referral 
is the right option for a consent application or notice 
of requirement. This article focuses on the direct 
referral provisions for resource consents rather 
than designations. The process for both is, however, 
very similar and the comments in this article will 
generally apply to both.

Some guidance can be taken from the approach 
that the Environment Court adopted in Progressive 
Enterprises Ltd v Rodney District Council [2010] 
NZEnvC 221 (“Progressive”), which is the first direct 
referral case that the court has considered. The 
Ministry for the Environment has also prepared a 
helpful guidance note to assist those considering or 
working through the direct referral process.

Discussion

Why would an applicant choose to use the direct 
referral process?
The direct referral process is aimed at complex 
or controversial applications, where despite the 
parties’ efforts, appeals to the Environment Court 
appear likely or inevitable. A common perception in 
these situations is that a council hearing is largely 
unnecessary, time-consuming and, particularly 
for the applicant, expensive. Going straight to the 
Environment Court avoids having to run substantially 
the same arguments and evidence twice.

In Progressive, the applicant sought direct referral 

because of its concerns about trade competitors’ 
opposition to the project, rather than because the 
project would have any significant adverse effects. 
The result has been a relatively quick approval of 
the project, and a much more limited right of appeal 
(point of law only) than would have been the case if 
the traditional council-then-court approach had been 
followed.

Another potential benefit of direct referral is the 
ability to make use of the Environment Court 
mediation process to resolve or narrow submitters’ 
concerns and achieve an agreed position before 
the matter is heard by the court. These perceived 
benefits may mean that applicants choose direct 
referral even if appeals are not inevitable.

The benefits gained from entering the direct referral 
process must be weighed against the advantages 
that a council hearing can offer, including the latter’s 
flexible procedural nature. For example, it is common 
practice for applicants to recall experts at a later 
stage during a council hearing to provide further 
evidence and fill any gaps. The appeal process 
can also be used to address any gaps in evidence 
identified through the council hearing. In contrast, 
the direct referral process allows just one chance 
to get the evidence right, elevating the importance 
of being well organised and well advised from the 
outset.

Another advantage of the traditional approach is 
that although appeals are heard de novo, narrow 
appeals can be used to good effect to alter consent 
conditions where the first-instance decision does 
not meet the needs of the applicant or submitters. 
Section 120 appeals can also be resolved by consent 
order, whereas directly-referred applications appear 
to require a full set of evidence by the applicant and 
a full s 104 consideration and decision by the court 
(discussed below).

There is no direction in the RMA to the effect that 
a notice of motion seeking direct referral should 
take precedence over any other matters before the 
court. It may therefore have to take its place in the 
queue, and this could mean that the application 
would not be heard for some time. This is a factor that 
should be considered when weighing up the benefits 
of the direct referral process. Applicants could liaise 
with the court early and explore likely timing of a 
hearing before committing to direct referral.

Direct referral: What you need to know
Matt Conway, Senior Associate, Simpson Grierson �
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How does the direct referral process work?
To invoke the direct referral provisions, the applicant 
must ask the council to allow the application to be 
determined by the Environment Court. The council 
has full discretion to decide on any request for direct 
referral, and either grant or refuse the request. No 
submitter has a right to be heard by the council about 
a request for direct referral, and the only right of 
objection lies with the applicant, if a direct referral 
request is refused. Councils may wish to establish 
clear criteria for deciding direct referral requests, 
and ensure that the decision-making power is 
delegated to an appropriate committee or officer.

Section 87F provides that where the application is 
to be referred to the court, initially the council must 
continue to process the application and prepare a 
report (discussed below). A copy of the report must 
be sent to the applicant and to every person who 
made a submission on the application.

After the applicant receives the council’s report, 
it has an opportunity to change its mind about 
the direct referral request. Presumably this may 
be used where submissions and/or the council’s  
report turn out to be more favourable to the applicant 
than expected, in which case appeals by submitters 
and/or the applicant may no longer be seen as 
inevitable.

If the applicant continues to want the application to 
be determined by the Environment Court, s 87G(2) 
requires the applicant to lodge a notice of motion 
with the court, specifying the order sought and the 
grounds on which the application is made, together 
with a supporting affidavit. From that point onwards 
the application follows a similar process through the 
court to that of a consent appeal under s 120, albeit 
that the court is the first-instance decision-maker.

The direct referral process is separate to the call-
in process for proposals of national significance. 
If a proposal of national significance is called in 
or referred to the Minister for the Environment 
under Part 6AA of the RMA, then the direct referral 
provisions no longer apply, and the application 
follows the Part 6AA consenting path.

What should the s 87F report contain?
There is a significant degree of discretion in s 87F(4) 
as to the issues the council must address in its report 
on the application. The section states that the report:

may address issues that are set out in sections 104 to 112 
to the extent that they are relevant to the application, 
and may suggest conditions that it considers should 

be imposed if the Environment Court grants the 
application. (Emphasis added)

Best practice would appear to be for the report to 
cover all of the discretionary matters in s 87F(4), and 
recommend draft conditions of consent under s 87F(4)
(b) given that the council is ultimately responsible for 
monitoring and compliance action in relation to any 
consent granted by the court. Preparing the report 
in a similar manner to the usual s 42A officer report 
will help to simplify matters if the applicant decides 
to opt out of the direct referral process and have the 
application considered by the council instead.

It may be beneficial for the report to include a 
summary of submissions. The council should also 
attach any expert technical reports to the main 
report, and provide a summary of those expert 
findings in the report.

The preferred approach to date seems to be that the 
council’s report should contain a recommendation 
about whether to grant or decline consent (in 
the same manner as a s 42A report). Including a  
recommendation makes the officer’s view indisputably 
 clear and may help guide the court in its decision.

It is not clear from the RMA provisions whether the 
s 87F report constitutes the totality of the council’s 
input into the process. The most practical approach 
would be to allow the report writer to expand on the 
report at the hearing through evidence, including 
commenting on the conditions and any proposed 
changes, and being supported by legal submissions. 
This approach would require the council to act as 
a typical respondent, and is the practice that was 
adopted in Progressive.

The timeframes for the provision of the s 87F report 
are distinctly tight, particularly if external input is 
required. It is likely that a council will endeavour to 
extend the timeframe for preparing the report, to 
facilitate a better understanding of the application 
and allow a more complete report. This can 
presumably occur under s 37A(4), having regard 
to s 37A(1) and in particular para (b). Doubling the 
timeframe would provide the council with another 
20 working days. If the council needed more time, it 
would need the applicant’s agreement.

The notice of motion and supporting affidavit
The purpose of the notice of motion is to formally 
place the consent application before the court for 
determination. The notice must set out the terms 
of the resource consent sought, and the statutory 
grounds on which the consent is sought. The 
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supporting affidavit must set out the background 
matters that need to be addressed under s 87C 
onwards, and should confirm to the court that 
the process requirements have been met. In the 
Progressive decision at [5] the Court indicated that:

the supporting affidavit should set out the basis for 
the application, particularly the compliance with the 
various provisions of section 87, as well as the nature 
of the application itself and the reasons for seeking a 
direct referral.

There is not yet a specific form for a direct referral 
notice of motion, although a draft form has been 
prepared and is expected to be incorporated into the 
Resource Management (Forms, Fees and Procedure) 
Regulations 2003. In the meantime, the general notice 
of motion form (Form 36) has been used. Form 36 
does not fit the direct referral process perfectly, 
and the draft form helpfully clarifies that it is the 
applicant’s responsibility to advise submitters that 
they will need to lodge a s 274 notice if they wish to 
be heard on the application.

What is the role of the council and officers under a 
direct referral?
Once an applicant has filed a notice of motion with 
the court, s 87G(3) requires the council to provide 
the court with the application to which the notice 
of motion relates and the council’s report on the 
application. The council must also forward to the 
court all submissions that it has received, and all 
other information supporting the application.

There is no statutory requirement that the council 
must be involved at all beyond its s 87F report. In 
Progressive the Court made it clear that it required 
the council to be a party and be represented at the 
hearing. The Court’s directions at [12] stated:

Accordingly, I have reached the conclusion, by reference 
to these provisions, that the intent of the direct referral 
is that the District Council is a party and must be 
represented at the hearing. It cannot be the intent of 
Parliament that officers of council would be expected 
to appear and support their reports, including the 
provision of detailed evidence as required by direction 
of the court without District Council support.

It is unclear how the council formally becomes a 
party. Section 87G(4) states that s 274 applies to the 
notice of motion, but the new provisions do not state 
whether the council is required to lodge a s 274 notice 
or whether the provision of the application and 
supporting information to the court automatically 
makes the council a party to the application.

A pragmatic approach would be for the council to be 
a party automatically, just as they are on a normal 
consent appeal. If the council was a deemed s 274 
party, this would give the council the benefit of the 
s 285(5)(a)(i) presumption that costs are not to be 
ordered against s 274 parties. It would be helpful for 
this position to be clarified in a court practice note, if 
not in the RMA itself.

Likewise, the RMA is silent as to the reporting 
officer’s role at the hearing. At a council hearing, the 
s 42A report writer is not regarded as a witness, but 
is there to assist the commissioners or councillors. 
Under a direct referral, it would appear that the 
court will expect, if not require, the report writer 
and other technical experts who contributed to the 
report to become witnesses for the council. At the 
hearing, the council will likely be expected to provide 
legal submissions and written evidence in response 
to the applicant and/or submitters. The council’s 
involvement in this way will assist the court to make 
an informed decision, just as a s 42A report writer 
assists a council hearing panel under the traditional 
approach.

Requests for further information
It is not clear from the RMA whether the powers under 
s 92 to request further information, or commission 
an independent report, apply after the applicant 
has filed a notice of motion with the court. Once the 
matter is with the court, the relevant provisions in 
Part 11 of the RMA apply as if the application was a 
s 120 appeal. Given the combined effect of ss 87G(4) 
and 290, it would appear that the court does have all 
of the powers of a consent authority, and is therefore 
authorised to seek further information. Section 41 
also appears to overlap with the court’s powers.

In practice, the court may prefer the council to 
make good use of the s 92 powers in preparing the 
s 87F report, so that the most comprehensive set of 
information can be provided to the court, and so that 
it can avoid the need to hold up the process to seek 
more information after the notice of motion is lodged. 
Under s 92 the applicant is not bound to provide 
the information or agree to the commissioning of a 
report. If there is no agreement, then the council 
would need to prepare its report on the basis of 
potentially incomplete information.

I also note that s 87F does not include the s 42A power 
to commission a consultant to prepare all or part of a 
s 42A report. However, the council’s general powers of 
delegation under s 34A would allow the outsourcing 
of aspects of the report, provided that is consistent 
with the council’s delegations.
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How does a court hearing for a direct referral work 
in practice?
The procedures to be adopted by the court are not 
specified in the legislation and as yet there are no 
practice notes. A judicial conference can be held 
early in the proceedings to confirm processes and 
timetabling, at least until a practice note is confirmed. 
While there is no statutory requirement for a hearing, 
natural justice points towards holding a hearing and 
in many cases a hearing will assist the court in its 
consideration of the application under s 104. It will be 
up to the court to determine a timetable for evidence 
exchange, witness caucusing and the hearing, just as 
it is with consent appeals.

Given that most appeals now proceed to mediation, 
it seems that the same process may be followed for 
most directly-referred applications. Theoretically 
an application settled at mediation could result in 
a draft consent order made under s 279(1)(b), but it 
seems likely that agreed outcomes as between the 
parties will still require substantive consideration 
by the court under s 104 and a first-instance decision 
covering the matters in s 113. In Progressive, the Court 
indicated that “arguably there may be the power 
to make a consent order” but in that case the Court 
preferred to undertake an evaluation on the merits 
of the application, assisted by the s 87F report and 
the evidence that had already been filed.

Section 87G(4) provides that s 274 applies to the notice 
of motion, so any submitter who wishes to be a party 
to the proceedings will need to file a s 274 notice. This 
does not mean that a submitter must lodge a s 274 
notice for its submission to be considered in the final 
decision on the application, because all submissions 
still need to be considered under s 104. The need to 
consider all submissions illustrates another potential 
barrier to having a resource consent granted by 
agreement following negotiation or mediation, 
because it cannot be assumed that the other parties 
will necessarily factor in the concerns of non-party 
submitters when reaching their decision about the 
terms of any settlement.

How can the council recover its costs associated 
with the Environment Court process?
Section 36(1)(b) allows a local authority to fix “charges 
payable by applicants for resource consents, for the 
carrying out by the local authority of any 1 or more of 
its functions in relation to the receiving, processing, 
and granting of resource consents”. Clearly this covers 
the usual resource consent process, but it is unclear 
whether it covers the entire direct referral process.

Before the notice of motion is filed, the council has 

clear functions under the RMA in relation to the 
processing of the application, including making a 
notification decision, receiving submissions, deciding 
upon the direct referral request and preparing a s 87F 
report. The RMA is silent as to the council’s functions 
during the period between filing the notice of motion 
and the granting of consent. This silence casts doubt 
on the council’s ability under s 36 to recover its costs 
of being involved in any part of the Environment 
Court process, even if (as in Progressive), the court 
requires the council to be involved.

Unless s 36 is clarified to expressly include the entire 
direct referral process, the main alternatives for 
councils appear to be to:

Reach agreement with the applicant about payment • 
of the council’s costs, perhaps on the basis of an 
estimated or capped charge. This option is good in 
theory but it may be difficult to reach agreement in 
practice. The discussion about costs should occur 
early in the process, and preferably before the 
parties commit to direct referral.
Seek a costs award under s 285 at the conclusion • 
of the process. Section 285 already contains a 
presumption that the applicant will pay the court’s 
costs, but there is no mention of the council’s costs. 
In Progressive, the Court used s 285 to require the 
applicant to pay the council’s costs of involvement 
after the s 87F report, in addition to the Court’s 
costs. If a similar approach is adopted as standard 
practice, this will help to avoid having the bulk 
of the council’s costs of involvement borne by the 
ratepayers.

Conclusion

I expect that the direct referral process will grow in 
popularity with applicants, particularly once the 
uncertainties in the process are resolved through 
court practice and applicants have a clearer picture 
of the wpotential benefits of the process. It seems 
unlikely that direct referral will only be used where 
appeals are perceived as inevitable. Even if appeals 
are only perceived to be a moderate risk, applicants 
may decide that direct referral is a faster way to 
achieve the certainty of a final outcome than if they go 
through the traditional two-stage consenting process.

Despite the likelihood that the applicant will be 
required to pay the court’s costs as well as the 
council’s costs, applicants may also decide that direct 
referral will be more cost effective because they only 
have to pay (and wait) for one full hearing. If the full 
cost recovery approach adopted in Progressive is a 
sign of likely future practice, councils may well share 
that view.
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Introduction

Councils recently consulted on their annual plans and 
state of the environment (“SOE”) water monitoring 
featured in some annual plans. An analysis of the 
different funding policies shows a divergence in 
approaches to funding SOE water monitoring, but a 
trend towards increasing the assessment of private 
benefit gained (and charging consent holders 
accordingly) is discernable.

Environment Canterbury (“ECan”) and the Hawke’s 
Bay Regional Council (“HBRC”) specifically consulted 
on proposed charges to fund SOE water monitoring. 
Both councils’ proposals had long gestation periods, 
resulting in decisions to introduce charges for SOE 
water monitoring in last year’s 10-year plan process. 
Decisions on the actual charges were deferred to 
this year’s annual plan process, with proposals being 
consulted on and adopted. In ECan’s case, 85 per 
cent of submitters supported the proposal, although 
there was an evident split in views between rural and 
urban submitters.

Environment Bay of Plenty (“EBOP”) decided to 
increase the private funding of its regional impact 
monitoring, which includes SOE water monitoring, 
from 15 per cent to 20 per cent.

Notwithstanding the trend, it appears that councils 
have failed to identify tangible private benefits to  
permit holders, or that permit holders cause or 
exacerbate the need for monitoring. If so, then such 
charges are not true s 36 RMA administrative charges 
(“s 36 charges”), but rather targeted rates dressed up 
as s 36 charges. Even so, for the same reasons, targeted 
rates may not be an appropriate funding mechanism.

Environment Southland (“ES”) proposed and adopted 
an alternative to levying charges on consent holders, 
and will fund completion of its state of the environment 
report on water from a one-off dividend.

Legislative background

Section 36 of the RMA is a complete code that prescribes 
when a local authority may set administrative charges 
and provides a framework for setting the charges 
(Milligan J, “Fixing administrative charges under the 
RMA”, [2006] Resource Management Bulletin 129). 

However, the broadness of this framework gives rise 
to the issues discussed below.

Section 36(1)(c) provides that a local authority may 
levy:

Charges payable by holders of resource consents, for 
the carrying out by the local authority of its functions 
in relation to the administration, monitoring, and 
supervision of resource consents (including certificates 
of compliance and existing use certificates), and for the 
carrying out of its resource management functions under 
section 35. (Emphasis added)

Section 35(2)(a) includes SOE water monitoring.

Section 36(4) requires, when fixing charges, that 
regard be given to recovery of reasonable costs 
incurred in performing an activity, and the public/
private benefits and the exacerbators of the activity. 
The recovery of reasonable costs aspect is beyond the 
scope of this article.

Section 36(4)(b)(iii) provides particularly for regard 
to be given:

to the extent that the monitoring relates to the likely 
effects on the environment of those persons’ activities, 
or to the extent that the likely benefit to those persons 
of the monitoring exceeds the likely benefit of the 
monitoring to the community of the local authority as 
a whole . . .

Several questions and opposing positions emerge in 
setting SOE water-monitoring charges, specifically:

Does a consent holder benefit privately, • 
notwithstanding the public benefit it receives as a 
member of the general community?
Does a consent holder cause or exacerbate the need • 
for monitoring?
Are such charges actually targeted rates?• 
What are the alternatives to levying charges?• 

Changes in funding SOE water monitoring

The key aspects of the proposals by ECan, the 
HBRC and EBOP are set out below. In this regard, 
the summary focuses on water take permits, not 
discharge consents.

Overcharging for water: Targeted rates dressed up as s 36 
charges? State of the environment water monitoring

Vanessa Hamm, Partner and Lizzy Wiessing, Solicitor, Holland Beckett �
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Environment Canterbury
For the SOE water-monitoring activity:

Private/public funding split: 30% private / 70% 
public.
Description of private benefits:

Knowledge about the water which provides a 
context for describing and understanding the 
effects of an individual consent;
Greater certainty of ongoing access to water, 
protection or reliability, and ability to discharge;
Economic gains from use of water and ability to 
discharge in rural and urban areas;
Water not being unnecessarily withheld from 
allocation (or discharge) due to uncertainty about 
extent of the resource;
Better information about cause and effect and hence 
correctly attributing (or not attributing) effects to 
consent holders.

Identification of exacerbators: Not explicitly 
identified.
Private/public funding tools used: Section 36 charges 
(private) / general rates (public).
Description of charging mechanism: Sliding scale, 
higher charge is levied on first unit of consented volume 
and decreases successively.
Any special treatment of particular takes: Nil.
[Source: Environment Canterbury, Draft Annual Plan 
2010/11, at 84, 125-126.]
Summary of any changes: Previous funding split 0% 
private / 100% public. Funded by uniform general rate.
[Source: Environment Canterbury, Long Term Council 
Community Plan 2009-19, Part B: Funding and Financial 
Policies 2009, section 4.5.]

Hawke’s Bay Regional Council
For the SOE water-monitoring activity:

Private/public funding split: 35% private / 65% 
public.
Description of private benefits:

Greater certainty around long-term access, 
reliability of supply and ability to discharge;
A context in which to understand the effects of 
consents;
Economic gains from water use and ability to 
discharge in rural areas;
No unnecessary withholding of allocation (or 
discharge) due to uncertainty about the extent of 
the resource;
Better information about cause and effect and hence 
correct attribution of effects to consent holders;
Availability of robust data on consent-holder effects 
will, in many instances, remove the obligation (and 
associated cost) for individual consent holders to 
secure this data themselves.

Identification of exacerbators: Not explicitly 
identified.

Private/public funding tools used: Section 36 charges 
(private) / general rates (public).
Description of charging mechanism: Proposed two 
options; zone-based method (seven zones, consent 
holders divided into 32 bands) and regional method 
(effectively one zone, consent holders divided into 30 
bands). Implementation to be phased in, 50% of actual 
charges to be charged in the 2010/2011 year.
Any special treatment of particular takes: Discounts 
applied: 0.25% of hydroelectricity generation and 80% 
of shingle-washing takes are assessed.
[Sources: Hawke’s Bay Regional Council, Draft Annual 
Plan 2010/11, Part 1 at 6; Hawke’s Bay Regional Council, 
Statement of Proposal — Water Charges; Hawke’s Bay 
Regional Council, Water Charge Proposals 2010, at 1-4]
Summary of any changes: Previous funding split 0% 
private / 100% public. Funded by general rate.
[Source: Hawke’s Bay Regional Council, Ten Year Plan 
2009-19, Part 5, at 37, 42.]

Environment Bay of Plenty
For the regional/impact monitoring activity, which 
includes SOE water monitoring for water:

Proposed change in private/public funding split: 
from 15% private / 85% public to 20% private / 80% 
public.
Private/public funding tools used: Section 36 
charges (private) / general rates (public). No change 
was proposed for use of these tools.
[Source: Environment Bay of Plenty, Statement of 
Proposal — Section 36 RMA Charges Policy 2010/11.]

Private benefit

Councils moving to increase the private benefit 
assessment argue that a benefit arises from SOE 
water monitoring because consent holders will be 
able to use the information collected as an alternative 
to collecting their own information.

ECan and the HBRC assessed the percentage of private 
benefit specifically for SOE water monitoring in their 
proposals as 30 per cent and 35 per cent respectively. 
ES assessed the private benefit for its SOE report on 
water as 0 per cent.

The other regional councils do not provide a specific 
private/public benefit split in their plans, instead 
reporting a benefit split for their environmental 
information and/or monitoring activities. Private 
benefit assessment varies from 0 per cent (Greater 
Wellington and West Coast Regional Council) to 
90 per cent (for some aspects of the Auckland Regional 
Council’s (“ARC”) freshwater monitoring activities).

Unitary authorities’ reporting made it more 
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difficult to ascertain a benefit split. However, 
from the information available, the private benefit 
assessment appears much lower than regional 
councils’ assessments. Marlborough District Council 
and Tasman District Council assessed there to be no 
private benefit. Gisborne District Council assessed 
there to be 5 per cent private benefit.

The Environment Court has not had to consider 
private benefits from SOE water monitoring, but 
has said of private benefits in the s 36(4)(b)(i) RMA 
context:

It must be, we think, that benefit as used in 4(b)(i) 
means a definable and tangible benefit, rather than the 
general public good that comes from having a process 
in which the public may participate to better inform 
decision-making. [Redvale Lime Co Ltd v Auckland 
Regional Council 10/8/05, Thompson J, EC Auckland 
A132/05, at [11].] (Emphasis in original)

Conceivably, consent holders will not benefit from the 
information a council collects as they already hold 
consent. Prospective consent holders (applicants) 
may benefit from the information being available at 
a later point, but this is likely to depend on the size 
of the project. For larger projects, assessments of 
environmental effects are comprehensive and the 
applicant is unlikely to rely on the information the 
Council holds. Applicants for smaller projects may 
benefit from the information being available, but this 
highlights three issues with the supposed private 
benefits. First, there is an intergenerational aspect 
to the benefits. Secondly, the size of consent held is 
a weak indicator of benefit received. Thirdly, SOE 
water-monitoring charges have weak consistency 
with a user-pays funding philosophy.

Private use of and benefit from the information 
gathered through SOE water monitoring may 
increase for future generations. As more information 
is collected, analysed and made available on websites, 
the information will be more comprehensive and 
rigorous, and able to be used for larger consent and 
reconsenting applications. In the meantime, levying 
consent holders now for what may be a future benefit, 
but of no present benefit, appears inconsistent with 
the principle of intergenerational equity and a user-
pays funding philosophy.

Councils not consulting on proposals were better 
at reporting their views of the intergenerational 
nature of the benefits, but without consistent views 
on this. Northland Regional Council says the benefits 
are both long and short term, Environment Waikato 
says the benefits increase over time and ARC says the 

benefits are mainly long term, but that the costs are 
to be recovered annually.

In terms of indicating benefit received by current 
generations, given that applicants for major projects 
rely less on council monitoring data, any private 
benefit actually received appears to follow an inverse 
diminishing relationship: prospective smaller-sized 
consent holders benefit more from the monitoring 
and prospective larger-sized consent holders benefit 
less. Consequently, charges levied on consent holders, 
especially those based on volume (as proposed by 
ECan and the HBRC), appear strongly inconsistent 
with a user-pays funding system. It is consent 
applicants that benefit and councils should look for a 
funding mechanism that appropriately captures that 
benefit.

Other private benefits stated by councils include 
information being available to ensure greater 
certainty about availability of water and ongoing 
allocations of water, economic benefits from use of 
water in rural areas, and understanding the effects 
of consents (plural) on the environment. However, 
these benefits apply equally to the community at 
large, if not more so to consent applicants pursuing 
allocations of water.

There is an argument that one indirect private 
consequence of the charging is that it increases the 
value of the consent holder’s permit and thus the 
value of the water abstracted. Further, this may lead 
to better resource management outcomes. However, 
councils are on stronger ground if the charge is levied 
(and therefore the value of the abstraction is increased) 
at the time of grant and not while performing the 
distinct activity of SOE water monitoring (see Milne P, 
“Allocation of Public Resources under the RMA: 
Implications of Aoraki Water Trust v Meridian”, [2005] 
RM Theory and Practice, at 174-175, and Sax J L, “Our 
Precious Water Resources: learning from the past, 
securing the future”, [2009] RM Theory and Practice, 
at 46-48, for an extended discussion of these ideas).

Increasing the value of a permit by charging for 
SOE water monitoring also means that the value is 
increased retrospectively. At parliamentary level, 
enactments are prohibited from having retrospective 
effect by s 7 of the Interpretation Act 1999. At a local 
authority policy level, retrospective policy making 
is not good practice, and in the case of SOE water 
monitoring interferes with the efficiency of water 
allocation and the permit transfer market.

The private benefits to be gained by consent holders 
from SOE water monitoring, as stated by councils, 
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do not appear to exist. Submissions lodged by some 
rural consent holders on the ECan proposal certainly 
suggest that they do not perceive a private benefit, 
including comment that the monitoring information 
collected is primarily used by councils to develop 
their resource management policy, which is strongly 
in the public interest. If there is private benefit, it 
appears to extend to other sectors of the community, 
such as consent applicants. That suggests that a more 
general funding source, such as general rates, should 
be considered by councils.

Exacerbators

Some councils argue that consent holders exacerbate 
the need for SOE water monitoring, placing the 
weight of their argument on s 36(4)(b)(iii) RMA. 
For example, ECan’s 10-year plan stated that 12 per 
cent less monitoring would have to be undertaken 
in 2008/2009 if there were no existing allocations. 
However, this argument does not take account of the 
effects-based approach of the RMA.

The RMA and relevant planning documents set the 
legislative and policy framework for landowners. 
Consent applications are supported by assessments of 
environmental effects. The assessments must include 
detail proportional to the scale and significance of the 
effects of the activity on the environment (s 88(2)(b) 
RMA). Consent holders must also monitor the effects 
of their activities (and monitoring regimes can be 
quite exhaustive), and then assess the effects of their 
activities during review and reconsenting processes. 
Thus the RMA already ensures that any effects of the 
activity are properly addressed.

To use the effects of the consented activity as a basis 
for setting charges is retroactive and implies that the 
consenting process has not adequately addressed the 
effects of the activity. This can only undermine the 
operation of the RMA, regardless of whether there are 
any definable tangible benefits from the monitoring.

Such an approach also tends to suggest that only 
consented activities have effects on the environment. 
This is not consistent with the RMA. The RMA 
authorises s 14(3) takes and allows for the provision 
of permitted activities. These users do not have a 
consent which can attract a charge, nor are they 
usually required to monitor their takes. Consequently, 
they should not be absolved from sharing the burden 
of the monitoring charge in any lesser proportion 
because they cannot easily be identified. It therefore 
appears that councils are not levying the charges 
with proper consideration of the exacerbators of the 
activity.

If anything, a consent holder is an exacerbator 
by virtue of being a resource user, but is only one 
kind of exacerbator. If the class of resource users is 
fairly determined, nature or size of consent should 
be irrelevant, because a council would not need to 
monitor a resource if no one used it. An appropriate 
funding system, based on exacerbators, would see all 
resource users paying a small charge to reflect this.

Rates

Charges for SOE water monitoring appear to be 
targeted rates dressed up as s 36 charges. Targeted 
rates are defined in s 16 of the Local Government 
(Rating) Act 2002 and may be set for one or more 
council activities and levied on one or more 
categories of land (eg rural, commercial, etc). Thus 
levying a rate for provision of SOE water monitoring 
is permitted.

Targeted rates are a public funding mechanism, 
used where a sector of the community as a whole is 
perceived to benefit more from a particular activity.

The statutory regime for setting rates is arguably 
more rigorous than the RMA regime for setting 
charges. Section 101(3) of the Local Government Act 
2002 (“LGA”) is key and it provides a list of factors 
that have been described as a “critical filter” in 
funding decisions (Neil Construction Ltd v North Shore 
City Council [2008] NZRMA 275 (HC)).

Benefits, in s 101(3)(ii) LGA, are part of this. So 
is consideration of intergenerational equity and 
exacerbators (s 101(3)(iii) and (iv)). The arguments 
above apply to these considerations. Consideration 
of each community’s outcomes is the subject of  
s 101(3)(i), but does not generally influence decisions 
on funding sources.

The transparency and accountability of funding an 
activity distinctly from others is the consideration in 
s 101(3)(v) LGA. Other council activities, for example 
river and drainage works, have a clear area of benefit. 
Consequently, targeted rates can be appropriate. It 
is impossible to define a clear area of benefit for SOE 
water monitoring so this factor does not support 
targeted rates as an appropriate funding mechanism 
either.

Overall, targeted rates are not an appropriate 
funding mechanism, for the same reasons that s 36 
charges are not appropriate. That targeted rates are 
a public benefit funding mechanism underlines this 
unsuitability. Only a general rate, which reflects the 
whole community’s benefit, seems appropriate.
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Alternatives

While many councils use s 36 charges to fund SOE 
water monitoring, there are alternative ways to fund 
this activity. One approach is to apply special sources 
of funding. For example, ES proposed using a one-off 
port dividend. Central government grants could also 
be used, if available.

The advantage of this approach is that it ensures a very 
clear dividing line between SOE water monitoring 
and consent monitoring. It uses a funding source that 
would ordinarily return to the community, generally 
through lowering the general rate requirement. It 
reflects the benefit the whole community receives 
from the monitoring. There is also better consistency 
with the intergenerational equity principle than with 
charges or targeted rates. There are no apparent 
disadvantages.

General rates and a user-pays approach are alternative 
funding mechanisms. The latter approach however 
creates additional administrative costs for a council, 
which may exceed the income received from users of 
the information.

While not alternatives, councils can lessen the burden 
of the charges or targeted rates on some (particularly 
large institutional) consent holders. This makes 
the overall proposal more palatable or “less bad”. 
Examples include assessing a proportion of the total 
consented take (this can be as low as 0.25 per cent 
as the HBRC proposed for takes for hydroelectricity 
generation, or 10 per cent as ECan considered with 
a charging option that it later rejected), or setting 
capped charges for large consent holders. This 
achieves better consistency with the view that, if 
anything, consent holders are exacerbators simply 

by holding a consent, and that size of consent is 
irrelevant.

Councils could also apply discounts for consent 
holders who undertake additional monitoring, over 
and above that required by their consent conditions, 
particularly for those who supply the information 
free of charge to the council.

Conclusion

Local authorities face a tension when considering 
how to fund their SOE water monitoring. If they follow 
the trend of other councils in setting dedicated s 36 
charges there are several key arguments they need 
to overcome before buy-in from permit holders can 
be expected. These arguments include the legality of 
the charges, the nature of the benefits to be gained, 
the extent to which permit holders cause the need for 
SOE water monitoring and requests from different 
sector groups to be treated specially.

The considerations for setting targeted rates mirror 
those for setting s 36 charges. Therefore, the same 
arguments have to be overcome to justify targeted 
rates as an alternative charging mechanism.

Councils’ proposals in the last annual plan round 
appear to have failed to identify tangible private 
benefits to consent holders from SOE water 
monitoring. It remains to be seen however whether 
any consent holders take issue with this or simply 
accept it, if the financial impact is low enough.

Suitable alternatives for councils to avoid these issues 
may be to either levy general rates or to apply special 
sources of funding, such as dividends or Government 
grants.
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Communications are commonly labelled “without 
prejudice”. These words are often used with the 
apparent intention of indicating that the writer 
does not want the contents of the communication 
to come back and haunt them. However, it is only a 
very particular ghost of communication past that is 
exorcised by those words. That ghost is a concession 
that a person does not want to be held to if the matter 
proceeds to court.

This article considers the meaning and use of “without 
prejudice”, as well as its place in Environment Court 
proceedings.

“Without prejudice” — what does it mean?

The phrase “without prejudice” relates to a 
“privilege” governing the admissibly of evidence 
in court proceedings. A privileged communication 
(either written or oral) may not be disclosed in court 
proceedings.

Section 57 of the Evidence Act 2006 states that a 
person has a privilege in respect of a communication 
if all the following are met:

there is a civil dispute that has the potential to go a) 
to court;
the communication is intended to be confidential; b) 
and
the communication is connected with an attempt c) 
to settle the dispute.

The common law rule before the Evidence Act came 
into force was similar (see Butler v Countrywide 
Finance Ltd (1992) 5 PRNZ 447 (HC)).

Knowing a communication may not be used in court 
enables parties to communicate openly with each 
other in any attempt to settle a dispute, and this is 
encouraged by the courts.

Is using the phrase necessary to attract the 
privilege?

Communication does not need to be labelled “without 
prejudice” to be privileged (Standard 174 Ltd v R 
Sherwood Ltd (1997) 10 PRNZ 415 (HC), at 6). On the 
other hand, it is not the label that attracts the privilege 
— even without the words “without prejudice” the 
communications may still be protected by the rule 

if it is obvious that they were part of settlement 
negotiations. Unless the three requirements of s 57 
are met, the correspondence will not be within the 
“without prejudice” privilege. As has been pointed out 
by the House of Lords, neither a dispute, concession, 
nor an offer to compromise can be conjured out of 
mere words (Bradford & Bingley plc v Rashid [2006] 
UKHL 37; [2006] 4 All ER 705, at [84]).

The label “without prejudice” may cast light on 
whether the parties believed a settlement situation 
existed and whether the communication was 
intended to be confidential.

Slicing and dicing the privilege

The privilege applies in respect of a “communication”. 
But does privilege extend to an entire communication, 
or merely to admissions that would haunt the 
communicating party if the dispute went to court?

The High Court considered the scope of the privilege 
in New Zealand Institute of Chartered Accountants 
v Clarke [2009] 3 NZLR 264; (2009) 19 PRNZ 246 
(HC). Mr Clarke had written a letter containing a 
settlement proposal headed “without prejudice” to 
the Disputes Tribunal. Mr Clarke signed the letter 
and, without right, put “CA” after his name. CA is the 
designation of a member of the Institute of Chartered 
Accountants. The Institute charged Mr Clarke with 
inducing a reasonable belief that he was a member of 
the Institute.

At issue was whether the entire letter was privileged, 
or merely the settlement proposal. The Court held 
that s 57 covers all aspects of communications. 
However, it determined that the date of the letter, the 
letterhead, and that Mr Clarke had signed the letter 
“CA” were not covered by the s 57 privilege. These 
aspects of the communication lay beyond the strict 
content of the privileged letter.

So, while the courts will not carve up privileged 
communications, peripheral matters may be 
admissible, especially where they contain a falsehood. 

The Resource Management Act and s 57 — “with 
prejudice”?

Section 276 of the Resource Management Act 1991 
says that the Environment Court is not bound by the 

The use and misuse of “without prejudice”
James Hassall, Senior Associate, Simpson Grierson �
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rules of evidence. However, these rules are not simply 
ignored, they are commonly and routinely applied, 
and their application is the rule rather than the 
exception (Universal College of Learning v Wanganui 
District Council 17/8/09, Dwyer J, EnvC Wellington 
W065/09, at [26]).

The Environment Court in Ngati Hokopu Ki 
Hokowhitu v Whakatane District Council (2003) 9 
ELRNZ 111 (EnvC), said that it is no different to 
other courts in supporting the use of “without 
prejudice” communication to encourage settlement. 
This position is also supported by provisions about 
mediation in the Environment Court’s Consolidated 
Practice Note. However, the privilege only attaches 
to documents expressly prepared for mediation. 
Producing other documents at a mediation cannot be 

used as a means of avoiding disclosing the documents 
in a subsequent court process (Re Campaigners 
Against Toxic Sprays [2009] NZRMA 49 (EnvC)).

Conclusion

It is not the label “without prejudice” of itself that 
prevents haunting by comments made, the elements 
required to establish the privilege must exist before a 
person can gain any protection. Those criteria apply 
as much in the Environment Court as in other courts.

While the use of “without prejudice” on documents 
and at meetings will and should continue, it needs 
to be remembered that its use does not exorcise all 
ghosts, only those where a concession is made in the 
course of confidential settlement negotiations.

RMLA membership
The RMLA was formed in 1992 to provide a forum for all professionals and others interested in resource 
management and the environment. The objectives of the RMLA are to promote within New Zealand:

An understanding of resource management law and its implementation in a multi-disciplinary framework;• 
Excellence in resource management policy and practice;• 
Resource management practices which are legally sound, effective, and efficient and which produce high • 
quality environmental outcomes.

RMLA membership forms may be downloaded from the website www.rmla.org.nz 

Annual subscription from 1 October is $155 ($77 for fulltime students) (GST inclusive @ 15%) for 12 months 
from 1 October. Subscriptions for members joining after 1 April are reduced to $77 ($38 for fulltime students) 
from 1 April to 30 September. Please make cheques payable to the Resource Management Law Association of 
New Zealand Inc.
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The first of November 2010 signals a new era for 
the city of Auckland. The transition from seven 
territorial authorities and one regional authority 
into one entity has been a much discussed topic over 
the last few months and shortly the new Auckland 
Council will take on its new role of unitary authority 
for the entire Auckland region. Now that the political 
appointments have more or less been finalised, the 
next issue will be the practical implications of an 
Auckland “Super City”.

In the forefront of many resource management 
practitioners’ minds is surely how will the vast 
number of planning instruments be incorporated, 
amalgamated and otherwise “merged”? It has been 
well publicised that the Auckland Council will 
embark on the creation of a spatial plan. However, 
the legal status of this document is unclear.

This paper will consider how promulgation of 
a spatial plan might draw on existing planning 
instruments to ensure that the hard work and effort 
put into these documents over the last few years is 
not lost.

This is particularly so in the area of transport. It was 
only in 2004 that the Local Government (Auckland) 
Amendment Act (“LGAAA”) was enacted with the 
purpose of addressing the transportation issues in 
the Auckland region by requiring the integration 
of transport and land use planning throughout 
the region. Under the LGAAA, the Auckland 
Regional Transport Authority was established to 
assist the Auckland Regional Council to discharge 
this responsibility. Auckland’s Regional Growth 
Strategy provides the basis upon which the Regional 
Transport Authority has to date sought to plan and 
develop Auckland’s land transport system.

One of the other main purposes of the LGAAA was to 
require the Auckland Regional Council  and Auckland 
territorial authorities to amend their regional policy 
statement and district plans respectively, under the 
Resource Management Act 1991 (“RMA”) in order to 
integrate land transport and land use provisions 
consistent with the Regional Growth Strategy 
(LGAAA, s 39). The respective territorial authorities 
were given a statutory deadline to give effect to the 

integration purposes of the new legislation, and there 
followed the raft of plan changes, which in varying 
degrees, promoted those objectives. However, before 
those plan changes could become operative, or the 
numerous appeals to the Environment Court fully 
take their course, the rules of the game were to 
change again.

The energy and efforts of all the local authorities 
in Auckland in implementing the directives of the 
LGAAA need to be acknowledged. It is indicative of 
this cooperative process that to date a large number 
of appeals have been resolved by consent order, 
and there has only been one appeal heard by the 
Environment Court on plan changes to the Regional 
Policy Statement. A further set of appeals on plan 
changes to the Waitakere District Plan is due to be 
heard in November 2010. The combined efforts of 
all parties to achieve a negotiated outcome to meet 
the purposes of the LGAAA have facilitated these 
results.

Auckland local government reform

The Royal Commission on Auckland Governance was 
established by the Government in October 2007 to 
respond to growing concerns about the workability 
of local government arrangements in Auckland. 
The Government’s response to the Commissioner’s 
Report in March 2009 resulted in the reorganisation 
of local government in Auckland. This was promoted 
by the Local Government (Auckland Reform) Bill 2009 
which led to three separate acts: Local Government 
(Tamaki Makaurau) Amendment Act 2010; Local 
Government (Auckland Council) Amendment Act 
2009; and Local Government (Auckland Transitional 
Provisions) Act 2010, which amended the LGAAA 
(“the Auckland legislation”).

These Acts provide, among other things, for the 
establishment of the new regional transport 
authority, Auckland Transport (“AT”). The transport 
responsibilities of Auckland, currently held by nine 
separate local authorities, will be consolidated under 
the Auckland Council and AT. The Auckland Council 
will set the strategic direction for transport through 
Auckland’s Regional Land Transport Strategy and 
the regional funding it makes available to AT. AT 

The repeal of the Local Government (Auckland) Amendment 
Act 2004: a new challenge for Auckland or an opportunity 
lost?
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will be responsible for delivering transport services 
across the region including local roading and public 
transport.

While the new legislation deems the new Auckland 
Council to have adopted the growth strategy, the 
relevant sections only apply until the new Council 
adopts a spatial plan (Local Government (Auckland 
Transitional Provisions) Act 2010, s 80).

What is the spatial plan?

There has been much speculation and discussion about 
what the spatial plan will include and, importantly 
from a resource management law perspective, how 
the spatial plan will sit within the overall hierarchy of 
plans under the RMA.

These questions have been addressed in part by 
statute. The new s 79 Local Government (Auckland 
City) Act 2009, which will be inserted from 1 November 
2010 by Local Government (Auckland Council) 
Amendment Act 2010, states that the purpose of the 
spatial plan is to contribute to Auckland’s social, 
economic, environmental, and cultural wellbeing 
through a comprehensive and effective long-term 
(20-30 year) strategy for Auckland’s growth and 
development.

To this end the spatial plan will:

set a strategic direction for Auckland and its a) 
communities that integrates social, economic, 
environmental, and cultural objectives;
outline a high-level development strategy that will b) 
achieve that direction and those objectives;
enable coherent and coordinated decision-making c) 
by the Auckland Council (as the spatial planning 
agency) and other parties to determine the future 
location and timing of critical infrastructure, 
services, and investment within Auckland in 
accordance with the strategy;
provide a basis for aligning the implementation d) 
plans, regulatory plans, and funding programmes 
of the Auckland Council.

The provisions further state that the spatial plan 
must—

recognise and describe Auckland’s role in a) 
New Zealand;
visually illustrate how Auckland may develop in the b) 
future, including how growth may be sequenced 
and how infrastructure may be provided;
provide an evidential base to support decision-c) 
making for Auckland, including evidence of trends, 

opportunities, and constraints within Auckland;
identify the existing and future location and mix d) 
of residential, business, rural production, and 
industrial activities within specific geographic 
areas within Auckland (and critical infrastructure, 
services, and investment);
identify nationally and regionally significant e) 
recreational areas, open-space areas, ecological 
areas, environmental constraints on development 
(for example, flood-prone or unstable land), 
landscapes, areas of historic heritage value and 
natural features within Auckland;
identify policies, priorities, land allocations, and f) 
programmes and investments to implement the 
strategic direction and specify how resources will 
be provided to implement the strategic direction.

Section 80 goes on to deal with the development, 
adoption and implementation of the spatial plan, in 
particular:

5) The Auckland Council must endeavour to secure 
and maintain the support and co-operation of central 
government, infrastructure providers (including 
network utility operators), the communities of 
Auckland, the private sector, the rural sector, and 
other parties (as appropriate) in the implementation of 
the spatial plan.

The content of the spatial plan was more recently 
discussed by Ree Anderson, the new Auckland 
Council Manager of Regional Strategy, Community 
and Cultural Policy (Anderson R, “The First Auckland 
Spatial Plan”, 24/9/10, seminar presented at Bell 
Gully Offices, Shortland St, Auckland). According 
to Ms Anderson the first spatial plan is expected to 
be in force by December 2011 and will include two 
to three top priorities which will focus on some of 
Auckland’s significant landmarks and strategic areas 
(examples include city centre, the southern gateway, 
the northern gateway, the Hauraki Gulf Islands and 
the Harbour and Hills), as well as several cross-
cutting and complementary priorities (examples 
include future transportation, broadband, clean 
green international city image, the role of rural areas, 
as well as the Tamaki transformation project, the 
Hobsonville NORSGA development and Silverdale 
North).

Ms Anderson indicated the intention that this spatial 
plan will be co-produced with stakeholders through 
public collaboration and of course be highly influenced 
by the (then) yet to be elected incoming Mayor. Given 
this recent election result, and the position of the new 
Mayor and the majority of Councillors, transport will 
no doubt be a high priority.
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Status of the spatial plan?

There is no statutory guidance as to the status of 
the spatial plan. The status of the spatial plan was 
discussed in the Minister for the Environment’s (“the 
Minister”) Cabinet Paper (Smith N, Cabinet Paper, 
“Spatial Planning Options for Auckland”, AGR Min 
(09) 10/1). This was approved by CAB Min (09) 34.8) 
(“the Paper”) which recognised the problem of no 
legislative link. In particular the Paper stated at [57] 
that:

In order for a spatial plan to give direction and guidance 
to other plans, it needs to have influence. Further 
analysis is required on the appropriate statutory basis 
for providing a consistent and clear legal relationship 
(legislative linkages) between plans prepared under 
different statutes, to enable the direction from the 
spatial plan to feed through other plans, and decision 
making.

However, the Paper proposes as an interim option that 
the spatial plan have no additional or strengthened 
legislative linkages to other planning Acts, in 
particular the RMA, the Local Government Act 2002 
and the Land Transport Management Act 2003.

In the medium term, the Paper proposes that the 
issues of whether or not a spatial plan should replace 
other existing strategic plans, legislative links among 
plans, appeal rights, and consultative procedures 
would be considered through Phase 2 of the resource 
management reform process (urban work stream). 
The Paper states that “this staged approach provides 
for proper consideration of how a spatial plan could 
further simplify and make the planning framework 
more effective in both the Auckland and national 
context” (at [8]).

To this extent the Paper proposes two long-term 
options. The preferred option is a statutory spatial 
plan that replaces existing strategic plans under 
the RMA and Land Transport Management Act 
2003 (“LTM Act”) under the Auckland legislation. 
The alternative long-term option is a statutory 
spatial plan with strengthened legislative linkages 
to effectively influence other planning, under the 
Auckland legislation.

In a recent speech (Smith N, “The Government’s 
expectation for the Spatial Plan”, New Zealand 
Planning Institute, Auckland Spatial Plan Conference, 
Auckland, September 2010), the Minister spoke of 
moving away from the “dispute and adversarial 
procedures” which the RMA has promoted toward 
a “Bluegreen” approach which this Government 

considers to be “a more collaborative approach to 
resource management”. To achieve this, he proposes 
mechanisms at the highest level of planning 
that integrate land use, transport, economic and 
environmental decisions. He states that the RMA 
is not well designed to deal with urban issues 
and that the Phase 2 reform will address this by 
reforming New Zealand’s system of infrastructure 
and urban planning to give more emphasis on the 
built environment in RMA decision-making. Further, 
he indicated that the complex legislative system at 
a local government level will be addressed and the 
number of plans required reduced.

Turning to spatial planning the Minister commented 
that this is about “getting those main decision-makers 
involved in the development of a region, collaborating 
to achieve a long-term vision. This will necessitate 
negotiation and agreement between central and 
local government, the private sector and other key 
stakeholders on what we are all trying to achieve”. 
This is intended to allow a shift from the adversarial 
approach. However, the Minister was still looking at 
how to ensure the spatial plan is delivered through 
lower-level plans and decision-making.

A report from the Technical Advisory Group  on 
Infrastructure (“TAG”), “Providing National Guidance 
on Infrastructure to the Resource Management 
Act 1991”, prepared for the Ministry of Economic 
Development and the Ministry for the Environment, 
September 2012, suggests that the spatial plan could 
come within s 30(1)(gb) which enables regional 
councils to manage infrastructure resources 
strategically in conjunction with broader land use 
through policies, objectives and methods. However, 
the report recognises that this section is underused. 
Further, infrastructure under s 30 of the RMA is 
limited by the s 2 definition and the spatial plan as 
envisaged by the Auckland legislation goes beyond 
this definition.

In the Ministry for the Environment’s latest discussion 
document following two of the TAG’s reviews on 
policy about urban design and infrastructure 
(“Building competitive cities, Reform of the urban 
and infrastructure planning system, A discussion 
document”, Ministry for the Environment, Wellington, 
October 2010 (“the discussion document”), the 
Minister has indicated that:

The Government is also keen to reduce the number of 
planning documents whilst avoiding a cumbersome, 
overly prescriptive process. Ensuring this occurs will 
require careful consideration of how the Auckland 
spatial plan fits in with, and relates to, New Zealand’s 
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broader planning and infrastructure investment 
framework.

The Minister has clearly taken on board the comments 
of the TAG, as well as the Ministry’s own comments in 
the paper in setting out matters that require future 
consideration including:

whether the spatial plan should supplement a) 
or replace existing regional strategic planning 
instruments (such as the Regional Land Transport 
Strategy and Regional Policy Statement) to 
simplify the planning system;
the strength of the relationship between the b) 
spatial plan and other regulatory instruments 
(such as district plans) to make it more effective;
the relationship between the spatial plan and c) 
national-level planning and strategic documents 
(such as the National Infrastructure Plan, 
Transport Government Policy Statement (GPS), 
and national policy statements under the RMA) to 
provide clearer direction;
the role that central government will play in d) 
developing and implementing the spatial plan 
in Auckland to improve coordination between 
central and local government;
appeal rights on the spatial plan to reduce costly e) 
litigation and drawn-out processes;
the applicability of spatial planning to other areas f) 
of New Zealand.

So it would appear that the clear and relatively 
pragmatic objectives of the LGAAA focusing on land 
use and transport integration have been overtaken 
as Auckland moves toward the consent of a “spatial 
plan”. However, the difficulty is that despite the 
extensive discussion and commentary over how such 
a plan might work, and what it could contain, there 
are no extensive examples of such a plan in place in 
New Zealand, and overseas examples are limited.

The discussion document goes further in promoting 
the concept by identifying seven options to enhance 
spatial planning in Auckland, including streamlining 
and simplifying the planning system:

Retaining the current spatial planning legislation, a) 
which provides flexibility for the Auckland Council 
in developing and implementing the spatial plan.
or alternatively:
Simplifying the planning framework for Auckland b) 
by:

using the Auckland spatial plan to incorporate i. 
either:

the Regional Land Transport Strategy and  �
Auckland Regional Policy Statement or,

the Regional Land Transport Strategy �
replacing RMA plans (ie regional policy ii. 
statement, regional and district plans for 
Auckland), with a requirement for a single 
unitary plan.

Improving the effectiveness of the Auckland c) 
Spatial Plan by giving it an appropriate level of 
statutory influence on regional and local RMA, 
LGA and LTM Act plans by requiring these to 
either:

“give effect to” the Auckland Spatial Plan or,i. 
“be consistent with” the Auckland Spatial Plan ii. 
or,
“having regard for” the Auckland Spatial Plan iii. 
or,
consider the Auckland Spatial Plan on a iv. 
voluntary basis.

The discussion document recognises that:

the final decisions on the strength of influence that 
the spatial plan has on other plans and decisions 
will need to be taken into account in considering 
how to implement these options ... The strength of 
the legislative influence of the spatial plan on other 
plans and decisions is a core consideration for these 
safeguard options.

The Minister clearly recognises the lack of legislative 
link as being key, and the fact that uncertainty 
remains as to how it would fit into the overall RMA 
hierarchy of plans. The issue of public participation 
as well as opportunities to challenge such a proposal 
also arise. To this extent the discussion document 
identifies the following options:

Reduce litigation and improve the certainty of a) 
decisions, while providing safeguards during 
development of the spatial plan by either:

providing for full appeal rights on the spatial i. 
plan or limiting appeal rights to points of law, 
and/or
providing for a statutorily prescribed ii. 
consultation process instead of the special 
consultative procedure under the LGA, and/or
during the development of the spatial plan, iii. 
requiring an independent specialist review 
of the spatial plan to test its evidence base, 
robustness, affordability and coherence, and 
provide recommendations to the Auckland 
Council. The Auckland Council to publicly 
report its response to the recommendations of 
the review before it adopts the spatial plan.

b)  Provide for review of the spatial plan by:
amending the Local Government (Auckland i. 
Council) Act to require the spatial plan to 
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be reviewed every 3 years, with defined 
responsibilities for the Government and the 
Auckland Council in the review process. 
Neither party can force a review in between 
the 3-year period.
amending the Local Government (Auckland ii. 
Council) Act to require statutory linkage with 
the Long-Term Council Community Plan, and 
requiring the spatial plan to be adopted at the 
same time or up to one year prior to adoption 
of the Long-Term Council Community Plan.

The discussion document also discusses the 
recommendations by the Urban Design TAG that 
central government should be much clearer about 
Auckland’s role within the national and international 
context and what central government’s specific 
interests are. Specific options to address this 
recommendation include:

Mechanisms for central government to influence a) 
the Auckland spatial plan by a GPS that sets out 
the Crown (or national) objectives for Auckland 
and/or ministerial certification that the Auckland 
spatial plan complies with all GPS’s, before final 
adoption by the Auckland Council and/or existing 
mechanisms to express Government priorities and 
direction (including national policy statements, 
national environmental standards and national 
infrastructure plan), and/or use the spatial plan as 
the mechanism for engagement between central 
government and the Auckland Council.
Central government using suitable and appropriate b) 
mechanisms to direct its entities, agencies and 
departments, and funding agencies to give effect to 
a GPS for Auckland and/or be consistent with the 
adopted Auckland spatial plan in decision-making 
and/or have regard to the adopted Auckland 
spatial plan in decision-making and/or reflect 
central government’s priorities and objectives for 
Auckland in their statements of intent.

Conclusions

The current ministerial thinking about what is best 
for Auckland has gone beyond that proposed in the 
LGAAA, and arguably takes a more holistic approach 
in introducing the concept of spatial planning. 
However the difficulty appears to be that despite much 
discussion and commentary on the advantages and 
opportunities of such an approach there is little in the 
way of practical and workable examples to develop 
how such planning might contribute towards better 
results than those that have been achieved under the 
existing regional policy statement framework.

The purpose of the LGAAA was to facilitate a 
mindset change in Auckland in promoting land use 
and transport integration. While there was always 
the risk that that process in itself could be hijacked 
by ulterior motives of various parties, the spatial 
planning option potentially provides as much a risk 
as it does an opportunity. Aside from promoting a 
clear focus on more strategic thinking that looks at 
all aspects of planning, unlike the LGAAA it does not 
provide the mechanisms to facilitate that change and, 
unless that impetus is included, the result may be an 
opportunity lost.

It is important moving forward that the new 
Auckland Council learn from LGAAA experiences — 
namely that a coordinated and cooperative response 
across the region can facilitate change in planning 
instruments. Whether this can stand the test of time 
and develop into physical examples to show a modal 
shift remains to be seen. Under the LGAAA, central 
government provided the impetus for change and left 
it to the region to implement. However, the current 
Minister’s proposals for spatial planning make it 
clear that all is not in the hands of the region, and 
that central government may still have something to 
say — presumably that influence may depend on the 
outcome.
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This year we achieved an impressive standard in 
the nominations received in each category and the 
RMLA wishes to thank all of those members who put 
forward a nomination. For those of you who were not 
successful this year we do encourage you, and also 
other members, to enter next year. The strength of our 
awards rests on the breadth of the nominations and 
the resultant prestige in being selected as the winning 
entrant.

Documentation category

The RMLA is pleased to announce the Taranaki 
Regional Council nomination of “Taranaki where we 
stand — State of the Environment Report 2009” as the 
successful recipient in this category.

This is a very comprehensive document, well set out 
and structured. It builds on two earlier reports and 
provides a well-presented picture and objective of the 
environmental “status” of the region, based on sound 
information and monitoring. It is a very well-presented 
document that is easy to follow, and a refreshing 
and innovative approach by a council reviewing its 
own performance and presenting information to the 
public. 

Gray Severinsen accepting the Documentation Award 2010 from Kate Bary-Piceno, Awards 
Convenor

Projects category

The overall criteria for all projects is that they make 
a significant contribution to the advancement of best 

practice and the implementation of the RMA’s purpose 
and principles. The RMLA is pleased to announce the 
Taranaki Regional Council’s “Riparian Management 
Programme for Taranaki” successful in this category.

Rob Phillips accepting the Project Award 2010

This project is well underway and shows very clear 
problem-definition, and a practical and collaborative 
response involving all stakeholders. It is a very topical 
issue and demonstrates considerable perseverance to 
provide a solution with a “voluntary buy-in” from all 
involved. The benefits of a long-term view and goal 
are tangible and measurable. The project is narrow in 
focus and won due to its practicality and effectiveness, 
and the great level of voluntary community  buy-in to 
the project.

Outstanding Person Award – Lindsay Gow

This year’s award is for an individual who has had 
a long career in government planning and resource 
management. The RMLA is pleased to present the 2010 
award for Outstanding Person to Lindsay Gow.

Lindsay Gow has had a major influence in the shape of 
the governance of resource management and general 
government in New Zealand. Before his retirement, 
Lindsay oversaw many of the programmes focused 
on improving practice in resource management 
in New Zealand. In particular, Lindsay was the 
intellectual brain behind the development of the 

RMLA Awards Presentation 2010
Kate Barry-Piceno, Awards Convenor �
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Resource Management Bill through its development 
in the late 1980s, and was strongly influential in the 
roll-out and implementation of the Act. 

Lindsay Gow accepting the Outstanding Person Award 2010 from President Helen Atkins

The Judge John Bollard Lifetime Commemorative 
Award

The highlight of our awards process this year is to 
announce a new RMLA Commemorative Lifetime 
Award, named in honour of Judge R J Bollard. The 
inaugural recipient is Principal Judge John Bollard, 
the award’s namesake.

The award was presented by Peter Skelton who 
delivered a wonderful speech about John’s life. A 
copy of this speech is published as the lead article in 

this issue of RMJ and can also be viewed on-line on 
the RMLA website. The award was accepted on John 
Bollard’s behalf by Principal Environment Court 
Judge Craig Thompson, as requested by John’s wife 
Shirley, who sadly was overseas and could not attend 
the evening.

As so well summed up by Peter Skelton, speaking 
about John Bollard’s career:

In all that he did John Bollard was a giver and never a 
taker. From his earliest days in practice as a lawyer to 
the end of his career as a Judge he was motivated by 
dedication to the task in hand and service to others. 
His was a career of which his wife Shirley and his 
family can be truly proud. He served his country with 
great distinction and his contribution to the law will 
live on in the judgments he wrote so well during his 
distinguished career.

Kate Barry-Piceno, Awards Convenor
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Care and responsibility — Council duty in pre-
lodgement meetings: Oteha Investments Ltd v Simon 
Yates Planning Ltd

Oteha Investments Ltd v Simon Yates Planning Ltd  
HC Auckland CIV-2008-404-6556, 30 August 2010 
involved an application for judicial review by Oteha 
Investments of the High Court’s previous decision to 
strike out its proceedings in negligence against the 
Council.

Oteha Investments intended to apply for consent to 
create 24 residential units, to be leased to Housing 
New Zealand. Before lodging the application it had 
two pre-lodgement meetings with the Council, 
at the first of which it was accompanied by the 
first defendant as its consultant planner. Oteha 
Investments’ application was adjusted on advice 
received from the Council at those pre-lodgement 
meetings and it subsequently applied for consent.

The Council’s consultant then raised two issues 
with the application that had not been identified by 
anyone earlier in the process: an esplanade reserve 
requirement under the RMA and District Plan for 
subdivision abutting a stream of more than 3 metres 
in width; and a proposed road extension that 
impinged on the property.

Due to issues with the esplanade reserve 
requirement, Oteha Investments eventually 
withdrew its application and relodged a new 
proposal. However, as a result of the changes and 
delay, the company alleged that it lost Housing New 
Zealand as a potential tenant. Oteha Investments 
alleged the Council provided negligent advice in the 
two pre-lodgement meetings.

The Council applied to strike out Oteha Investments’ 
claim against it, and was successful in the High Court 
(HC Auckland CIV-2008-404-6556, 23 December 
2009). That decision was based on the authorities 
of Morrison v Upper Hutt City Council [1998] 2 NZLR 
331; [1998] NZRMA 224 (CA) and Bella Vista Resort 
Ltd v Western Bay of Plenty District Council [2007] 
NZCA 33; [2007] 3 NZLR 429; [2007] NZRMA 301. The 
High Court held that those cases were authority for 
the proposition that local authorities owe no duty 
of care for decisions made in the resource consent 
process, and that the facts of the present case were 
indistinguishable from the facts in those two cases. 

Oteha Investments disagreed, and applied for judicial 
review of the High Court’s decision striking out its 
claim.

The company argued that the difference between 
Morrison and Bella Vista and the current case was 
that Morrison and Bella Vista involved whether 
a duty of care could arise during the statutory 
process. The present case was different because the 
statutory process had not commenced. The Council 
was performing an advisory function and met the 
necessary criteria for finding a duty of care:

it was holding itself out as an expert;• 
it provided expert advice, and charged the company • 
for the provision of that advice; and
it knew that the company would rely upon that • 
advice when making its application for consent.

The proposition that a duty might exist prior to, 
but not once an application has been made seems 
problematic. Pre-lodgement meetings have become 
an almost inevitable preliminary step in the resource 
consent process, and provide clear benefits to the 
applicant including identifying potential issues 
and reducing processing times before statutory 
time periods start “ticking”. A duty of care for such 
meetings might discourage councils from meeting 
with applicants at all prior to a formal application 
having been lodged.

The Council argued that Morrison and Bella Vista 
should be applied more widely than suggested by 
Oteha Investments. The Council’s function in the 
pre-lodgement meetings was “interpretative”, and 
it argued that the same powerful policy reasons 
militated against the Court finding that a duty of care 
was owed by the Council.

On review, the High Court overturned the earlier 
strike-out decision, on the basis that:

Volunteering and charging for expert advice is a) 
quite different to the “quasi-judicial” function of 
a Council during the statutory process. No one’s 
rights or interests are affected by the advice 
given.
If, on the basis of the Council’s advice, a decision b) 
is made not to progress a resource consent 
application, and that advice if found later to be 
wrong, there is no remedy (such as appeal rights).

Recent cases
James Gardner-Hopkins, Partner and Daniel Sadlier, Senior Solicitor, Russell McVeagh �
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While a potential duty of care might have a “chilling c) 
effect”, it may also mean that councils are more 
careful in the advice they give. In any event this 
was not a determination of the existence of a duty 
of care, but rather whether the initial proceedings 
should have been struck out. The Court found 
there was a reasonably arguable case that a duty 
was owed.
Finally, while Oteha Investments might have d) 
played a part in its own loss, this was a question 
of “contributory negligence”, rather than whether 
any duty was owed by the Council.

The Court therefore quashed the earlier decision to 
strike out the company’s negligence proceedings. 
It will be interesting to see how this case proceeds, 
given its significant implications for councils in 
particular.

Outstanding issues in district plans — Compliance 
with s 6(b) RMA: Environmental Defence Society v 
Kaipara District Council

Environmental Defence Society v Kaipara District 
Council [2010] NZEnvC 284, the so-called “blank pages” 
decision, was the Environment Court’s decision on an 
application by the Environmental Defence Society 
(EDS) for declarations that Kaipara District Council 
had not complied with its statutory obligations 
under s 6(b) of the RMA in promulgating its proposed 
district plan.

The Council notified its proposed district plan in 
October 2009. The contents page of the notified 
district plan referred to a Chapter 18 but left that 
chapter intentionally blank. It was intended to deal 
with landscape issues, including outstanding natural 
landscapes and features in the district, based on a 
landscape study prepared for the Council by Littoralis 
Landscape Architecture in 2006.

The Council had resolved not to progress that 
particular chapter any further. The planning report 
for the council meeting at which that resolution 
was made stated that “stakeholders opposing the 
identification of outstanding landscape are holding 
entrenched positions and are not prepared to enter 
into free and frank discussions with Council with 
the intention of resolving the differences”. It went on 
to say that the decision to defer progression of that 
chapter was “not avoiding the statutory requirement 
to protect outstanding landscapes, merely delaying it 
to a later time in the process of adopting a reviewed 
District Plan”. The s 32 report for the proposed 
district plan contained an analysis of an earlier draft 
Chapter 18.

EDS applied for a number of declarations, most 
relevantly it sought a declaration that the Council 
was in breach of s 6(b) of the RMA, as it did not 
recognise and protect outstanding natural features 
and landscapes from inappropriate subdivision, use 
and development.

Subsequently, the Council resolved that “following 
its hearing of submissions on the proposed Kaipara 
District Plan addressing outstanding landscapes, 
[it would] proceed to finalise and notify a Variation 
on the subject by the end of September 2010”. EDS, 
however, continued to pursue the declarations in 
these proceedings.

While the number of outstanding landscapes in the 
Kaipara District identified in previous reports differed 
(the Littoralis report identified 23 outstanding 
landscapes, while 17 had been identified in another 
report prepared in 1999), it was common ground 
between the expert planners for EDS and the Council 
that there were at least some outstanding landscapes 
in the Kaipara District, deserving of protection.

Two key legal issues were discussed in the decision. 
The first was the extent to which the law requires 
“mapping” of outstanding landscapes or whether 
there are other potential methods that may be used. 
The second was whether the Council was undertaking 
a rolling review of its District Plan as enabled by 
s 79(1) of the RMA (as amended in 1 October 2009).

First, the Court confirmed (as EDS had accepted) 
that it could not, as a matter of law, direct the Council 
to use a particular method of identification of its 
outstanding landscapes. It confirmed that the Court 
“will refrain from being directory except where 
authorised, such as in appeal proceedings on district 
plan provisions or resource consent applications”.

Secondly, it confirmed that a “rolling review” was 
open to the Council, because the proposed district 
plan was promulgated after 1 October 2009. The 
Council argued it was undertaking a rolling review, 
and the decision suggests that the Council considered 
the variation process it intended to undertake to 
constitute such a rolling review. The Court considered 
that the factual situation required closer analysis.

The Court considered that the Council’s course 
of action stretched the concept of integrated 
management beyond breaking point, and created 
a deliberate hiatus. It had “embarked on a course of 
action that fails to include provisions that recognise 
and provide for the protection of outstanding 
natural features and landscapes from inappropriate 
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subdivision, use and development contrary to section 
6(b) of the Act”. The Court thought that this might 
also constitute a breach of the Council’s core function 
under s 31 RMA of establishing, implementing and 
reviewing objectives, policies and methods to ensure 
integrated management. Any rolling review should 
not undermine this essential function of the Council. 
It noted that it was also relevant that the operative 
District Plan was deficient in terms of dealing with 
outstanding features and landscapes suggesting that 
integrated management was not being undertaken 
in this area. This suggests that rolling reviews by 
councils should prioritise those parts of district plans 
that are incomplete or deficient.

The Council had either expressly or impliedly argued 
that deficiencies in its proposed district plan could be 
addressed through other parties’ submissions. The 
Court held that there was no basis under the RMA 
to argue EDS (or any other person) should “do the 
council’s work for it and create a landscape chapter. 
There is a right of participation by such parties, but 
no obligation on anyone other than the council”.

Notwithstanding the failings identified by the Court, 
it chose not to make declarations at this time, because 
those declarations might prove to have no utility. 
It adjourned the proceedings to allow the Council 
to promulgate its variation to deal with landscape 
issues, and reserved leave for the parties to resume 
the proceedings if necessary. Notwithstanding that 
“respite”, the decision is a clear warning that councils 
should tread carefully if looking to defer key effects 
management issues.

Restrictive or not, it remains to be seen: Omaha 
Beach Residents’ Society Inc v Townsend Brooker Ltd

Omaha Beach Residents’ Society Inc v Townsend 
Brooker Ltd [2010] NZCA 413 was the Residents’ 
Society’s appeal against the High Court decision not 
to grant declarations sought by them. In the High 
Court, Lang J had declined to make the declaration 
sought by the Residents’ Society, as there was no 
actual dispute between the parties at that time and 
the decision would affect landowners who had not 
had the opportunity to become involved.

Background is set out in the authors’ summary 
of the High Court decision in “Case Notes” (RMJ, 
November 2009, at 32). In short, the developer of 
land at Omaha Beach had entered into a restrictive 
“no objections” covenant in consideration of their 
neighbours’ (the respondents) withdrawal of their 
opposition to their proposed subdivision. Those 
neighbours subsequently sought the upzoning of 

their land through the district plan review process. 
The purchasers of the covenanted land applied for 
declarations that the covenant was unenforceable 
against them because it was a covenant in gross.
As noted above, the High Court declined to make the 
declaration as there was no actual dispute between 
the parties. While the respondents’ land was 
proposed to be redeveloped and Environment Court 
proceedings were on foot to resolve the zoning of the 
land, the respondents were not seeking to enforce the 
covenant against the landowners of the covenanted 
land. The High Court therefore concluded that the 
validity of the covenant would be better addressed in 
the event that the defendant sought to enforce it in 
the future.

Unusually, the High Court had then gone on to 
describe “potentially another argument open to 
the applicants”, being whether the covenant was 
legally a restrictive covenant creating a burden on 
the covenanted land. It suggested that it could be 
argued that the covenant did not restrict the way 
the owner of the servient land uses their land; it did 
not prevent them from carrying out any activity or 
applying for resource consent in respect of their 
land, rather, it restricted involvement in others’ 
applications etc. As such, the Court mused that it was 
possibly arguable that the covenant might not be a 
burden on the servient land at all, and was actually a 
covenant in gross unenforceable against subsequent 
land owners.

In the Court of Appeal, the Residents’ Society sought 
to broaden the scope of argument to reflect the High 
Court’s obiter comments. It argued that the covenant 
was not a restrictive covenant, but a covenant in 
gross, and sought declarations to that effect.

The authors, in our summary of the High Court 
decision (RMJ, November 2009), previously expressed 
the view that no-objection covenants are properly 
interpreted as restrictive covenants that restrict the 
use of the servient land by placing a restriction on 
the use and enjoyment of that land. (See for example, 
the High Court decision in South Pacific Tyres NZ 
Ltd v Powerland (NZ) Ltd [2009] NZRMA 58 which 
confirmed the legality and enforceability of no-
complaints covenants.)

The Court of Appeal found that the question of 
whether the covenant was a restrictive covenant or 
not was not raised in pleadings in the High Court, but 
by the Court itself in its decision. The respondents 
might have adduced evidence on the point in the High 
Court if they were on notice that such a declaration 
might be sought. The Court of Appeal also noted that 
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the pleadings of both sides appeared to agree that 
the covenant was a restrictive covenant. It therefore 
held it was not arguable that this was a live issue 
before the High Court.

In any event, the Court of Appeal declined to make 
any declarations, or to consider the issue of the status 
of the covenant, for the same reasons as the High 
Court; that there was no actual controversy between 
the parties that required resolution at this time. The 
Residents’ Society argued that a declaration was 
appropriate so that the Society knew its rights in 
the event of future resource consent applications. 
The Court of Appeal however held that it would 
be inappropriate to rule on the enforceability of 
the covenant in such circumstances, where it did 
not know whether the respondents would seek to 
enforce the covenant, the nature of the application 
or whether it could properly be said to affect the 
benefiting lots.

While it was argued in the Court of Appeal, the 
decision leaves the High Court’s obiter comments, 
that no-objections covenants might not be restrictive 
covenants, unsettled at this time. Practitioners must 
await future case law to determine that point. What 
is clear is that declarations will not be given if there 
is no actual dispute between the parties.

Having your cake and eating it — The charging of 
consultant fees by councils: Hill Country Corp Ltd v 
Hastings District Council

Hill Country Corp Ltd v Hastings District Council HC 
Napier CIV-2010-441-222, 17 September 2010 concerned 
an unsuccessful appeal by Hill Country against 
the Environment Court’s decision to disallow the 
company’s objection to paying $287,000 additional 
charges imposed by the Council for processing a 
private plan change request.

Dissatisfied with the Council’s Structure Plan in 
respect of land at Ocean Beach near Havelock North, 
the company lodged a request for a private plan 
change in May 2007. The Council commissioned 
independent consultants to prepare s 42A reports 
for the hearing of submissions on the plan change. 
In accordance with its 100 per cent cost recovery 
policy, the Council invoiced the company $287,000  
for external consultancy fees. The company refused 
to pay. The Environment Court found for the 
Council.

The company appealed to the High Court. It claimed, 
among other things, that the Environment Court had 
erred in law by:

wrongly finding that the Council had not a) 
blindly followed its policy of charging all costs  
incurred;
incorrectly applying s 36(4) of the RMA;b) 
incorrectly applying c) Porpoise Bay Ltd v Southland 
District Council [2007] NZRMA 404; (2006) 12 
ELRNZ 396; and
not applying the correct legal test to determine d) 
whether the benefit of the Council’s actions to 
which the charge related had accrued to the 
company in terms of s 36(4)(b), or whether 
the charges ought to be reduced to reflect the  
benefit to the community of the company’s 
application.

The High Court observed that the Council was 
required to have regard to the criteria under s 36(4) 
when setting both fixed and additional charges. 
Section 36(4)(a) provides that the “sole purpose” of 
recovering charges is to “recover reasonable costs 
incurred by the local authority” for that activity. The 
Court found that a 100 per cent cost recovery policy 
can conform to that statutory purpose, but only if 
the costs sought to be recovered are “actual and 
reasonable”, are incurred in respect of the activity to 
which the charge relates, and satisfy one of the three 
criteria under s 36(4)(b).

The High Court then set out the considerations for a 
local authority fixing charges under s 36 (expanded 
from Porpoise Bay) at [48] as follows:

What are [the local authority’s] actual costs a) 
incurred in relation to the activity (including costs 
charged to it by external consultants)?
Are those costs reasonable in relation to the activity, b) 
that is, do they meet the s 36(4)(a) threshold?
Are those costs satisfied by the fixed charge?c) 
If not, what “additional charge” should be levied to d) 
recover the balance of the actual and reasonable 
costs?
Can that person who initiated the activity be e) 
required to pay that charge because they satisfy 
one of the criteria in s 36(4)(b)?
Is it a case where, in the exercise of the local f) 
authority’s absolute discretion under s 36(5), 
either the whole or part of the fixed charge or the 
additional charge should be remitted?

His Honour found that the Council had not considered 
the reasonableness of the consultancy fees charged, 
nor had it considered whether the company should 
be required to pay an additional charge because it 
satisfied one or more criteria in s 36(4)(b). Moreover, 
the Council failed to consider whether the charge 
should be remitted under subs (5). However, the 
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Council’s statutory non-compliance was cured by 
the fact that the company’s objection had been 
considered and rejected by an Independent Hearing 
Commissioner in 2009. The Commissioner had 
determined that costs were reasonable and complied 
with s 36 requirements.

The High Court found that the intent of s 36(4)(b)(i)  
was that persons should be liable for fixed or 
additional charges only if they personally obtained 
a “definable and tangible benefit” from the local 
authority’s actions. Accordingly, the High Court 
held that the company benefited from having the 
plan change externally assessed because, given that 
the Council had initiated a similar and potentially 
conflicting proposal for development of Ocean Beach, 
the Council’s evaluation could not be impugned by 
bias.

The High Court observed that s 36 requires that a local 
authority assess whether the benefits accruing to the 
applicant in each case are “definably and tangibly 
greater than those accruing to the local authority 
and its community”. It found that the Council failed to 
undertake this assessment. However, the defect was 

cured because the issue had been addressed by both 
the Independent Hearing Commissioner and by the 
Environment Court.

The High Court made two further findings. It rejected 
the company’s submission that the Environment 
Court had erred by holding that the company had 
the onus as an objector to provide criticism of the 
work done and the reasonableness of the charges. 
It also found that the Environment Court was  
justified in concluding that the lodging of the 
company’s plan change request “occasioned” the 
Council engaging external consultants under s 36(4)
(b)(ii). The Court concluded by dismissing the 
company’s appeal.

The decision calls into question whether a private 
plan change proponent could ever achieve a reduction 
in additional charges, even where significant public 
benefits are associated with the plan change. It is 
difficult to imagine a situation where such a person 
would not accrue a “definable and tangible” benefit 
greater than the public or the council, as otherwise 
there is limited incentive to utilise the private plan 
change process.
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It was a large room with an old railway-station clock 
on the panelled wall. The tick of the clock, slowly 
plodding through the seconds like a metronome in 
limbo, was the only sound to be heard.

Two of the room’s six desks were covered with piles 
of old folders. Behind a third sat a mummified figure, 
stiff and dusty, cobwebs like a beard running from 
chin to chest and others, festooned with flies, linking 
the top of a disused quill to the wrist that had once 
employed it.

Only one desk was occupied — by a youngish woman 
of indeterminate enthusiasm. Lost in concentration, 
drafting an interim report, she didn’t hear the patter 
of tiny feet in the corridor outside. But the sudden, 
loud knock on the door startled her.

“Come in”, she said, flustered. The door’s ancient 
hinges squeaked, as they always did, and a little man 
with pointed ears and a fervent look entered the 
room. 

“Is this Resource Consents?” asked the man.

“Yes”, she replied brusquely. “What do you want?”

“I want to help. I want to render assistance. I want 
to bring hope and joy to an oppressed class, long 
overlooked by the establishment.”

“That’s lovely, sir”, the lady replied, “but I’m still not 
clear what you want.”

“My motives are pure, my cause is good, my aim is 
certain, my goals are high”, said her visitor, striking 
a defiant pose.

“Yes, but what do you want ???”

“Elf health, that’s what I want. First class, top-shelf elf 
health. Because the average health of your average 
elf is not what it should be. No matter his wealth, ill-
health haunts that elf.”

“Which elf?”

“The average elf, the median elf, the normal, regular, 
go to work in a bright green hat, let’s annoy Gollum 
elf! The elf next door.”

“If he’s not well, he should see a doctor.”

“You don’t understand”, snapped the visitor. “There 
is no elf next door! And he isn’t ill, you micro-minded 
simpleton! I’m just trying to explain something, you 
see.”

“No, I don’t. What exactly are you trying to explain, 
vexatious stranger?”

The little man heaved an exasperated sigh. “I’m 
trying to explain that I’m not interested in the big 
names, you know, Elfis Presley, Elfbert Einstein, Coco 
Chanelf, William Gandelf Hearst, even Elf-Qaeda. 
They can look after themselfs. It’s the little little guy 
I want to help, the ordinary elf who’s spent years 
slaving away in Santa’s toy shop or out in a paddock 
somewhere, breaking in a team of field mice. They’re 
the ones who need the BBC.”

She knew she shouldn’t ask but couldn’t resist. The 
question came out quicker than a decision from the 
Environment Court. “The BBC?”

“Yes!” he beamed. “The BBC. Bilbo Baggins Care, the 
world’s first elf health Trust. Which I represent. And 
I hereby request permission to erect a resort, spa 
and elf camp where ailing elves can replenish their 
haemogoblin levels in a peaceful rural locale just 
outside Matamata.”

“Oh dear”, the lady murmured. “I fear Matamata 
is beyond the limits of the Spatial Plan. And I don’t 
think spas, resorts or elf camps, however salubrious, 
are a Permitted Activity in the Rural Zone. This is a 
Non-Complying Activity, I suspect.”

“Typical!”, howled the midget, nearly jumping 
out of his leather slippers. “Obdurate officialdom 
strikes again. Another victory for the Nay Sayers. 
Outrageous! All I want to do is dig a few holes in a 
hill, put a few cute round windows and doors in the 
front . . .”

“Sorry”, interrupted his inquisitor, “did you say 
‘dig a few holes in the ground’? Are you expecting 
your elfish guests to reside in an environmentally 
subterranean context?”
“What?”

“Live underground. Are you expecting them to live 
underground?”

“Of course I’m expecting them to live underground, 

Old hobbits die hard
Jim Hopkins �
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you witless cipher!”, the visitor shrieked. “They’re 
elves! Underground is where elves live!”

“Not in an Urban/Rural Transitional Amenity 
Zone, wretch” sniffed his nemesis. “Not without a 
comprehensive geo-technic assessment, seismic 
strengthening, appropriate thermal insulation, side 
and front yards, 12 hour fire ratings between units, 
off-street parking and all external colours selected 
from the approved palate.”

“They’ll be covered in grass, you despotic 
technocrat!”, screamed the tiny gent, red with rage.

“Yes, but will it be approved grass?”, quipped his 
adviser. “Oh, and I forgot to mention, you’ll need an 
Emissions Review, means of discharge mitigation to 
prevent contamination of natural waterways and 2.5 
car parks per dwelling unit.”

“Elves don’t drive cars”, sobbed her guest. “Sometimes 

they ride swans or friendly cats and, occasionally, 
moonbeams, but never motor vehicles.”

“Ahhh . . . but their visitors might”, said the woman. 
“I’m afraid your top-shelf elf health venture will 
have to be Notified. We require a $25,000 deposit 
for Hearing costs and to assess the quantum of your 
Development Contribution. I can take a cheque.”

“Forget it!”, bellowed her caller. “I’ll build my dream in 
Eastern Europe. I can’t believe this. Sir Peter Jackson 
never had this sort of trouble with Hobbiton.”

“Ahhh . . .”, she smiled, “but that’s the movies. This is 
the real world.”

“I’ll fight this!”, roared the enraged applicant. “You’ll 
be hearing from my solicitors.” He pounded her desk 
so hard the whole room shook. There was a dull thud 
as the cobwebbed corpse, disturbed by the tremors, 
slid from its chair and fell to the floor.
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