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The President of the Resource

Management Law Association of New

Zealand (Inc), Dr Phil Mitchell, is

pleased to announce that the Association’s

Graduate Scholarship for this year has been

shared between two excellent candidates,

Katerina Simon and Teall Crossen.

There were seventeen candidates who reached

the final selection and, in the end, the selection

committee found it impossible to separate the

two between whom the Scholarship of $10,000

is shared.

Katerina Heremoana Simon (Ngati

Tuwharetoa, Ngati Porou & Ngati Hikairo)

Katerina is a PhD candidate at the School of

Maori and Pacific Development, at the

University of Waikato.  She already has the

qualifications of RCN, BSocSci, MSocSci(Hons),

PGDipMPD(Dist).

Katerina is undertaking a cross-cultural study

on environmental performance indicator

development at the local government level of

environmental monitoring. It focuses on the

place that Maori tikanga occupies in the design

and implementation of environmental

performance indicators. It will involve an

investigation of New Zealand resource

management science, policy and law

generally and specifically case studies of

three North Island river systems (Waitahanui,
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Oparau & Harataunga Rivers)

with which she is connected by

whakapapa (as above). The main

approach will be on

environmental performance

indicators as representations of

resource management values

from a Maori/Indigenous

viewpoint in Aotearoa/New

Zealand.

Katerina would like to work more

at the national and international

areas of Maori/Indigenous

Development. Her long term goal

is to become an effective Maori

woman leader of her people. 

Teall Elizabeth Crossen 
Teall has a Bachelor of Resource

Studies from Lincoln University

and a  Bachelor of Laws from the

University of Canterbury. While

studying Teall had an interest in

environmental education and she

worked for the Canterbury

Regional Council promoting

environmental education in

schools. Teall is currently a solicitor

in the environmental and resource

management team at Chapman

Tripp Sheffield Young.

Teall starts her Masters in Natural

Resources and Environmental Law

in September 2002 at the University

of Calgary, Alberta, Canada. Her

proposed thesis is to consider

Canadian water law, with a focus on

the efficiency and equity of the

regulatory and justice system for

resolving water allocation disputes.

Themes which will influence her

postgraduate studies include an

interdisciplinary approach to

problem solving, environmental

justice and indigenous rights. 

She was a recipient of the RMLA

Undergraduate Scholarship in

1998. On completion of her studies

Teall plans to practice in

environmental advocacy in New

Zealand.
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INTRODUCTION

There has been much written in

recent years about non-

notification.  Generally, the

debate thus far has focussed on the

appropriate statutory tests for non-

notification, and in particular the

formulation of what has become

known as the permitted baseline of

effects.  

One of the key elements in assessing

whether an application meets the

statutory test for non-notification is

whether or not written approvals have

been obtained from parties whom the

consent authority considers may be

adversely affected.   It is this aspect of

the non-notification process that this

article focuses upon. 

Why obtain written
approvals? 

The primary purpose of an

owner or a developer

obtaining a written approval

from potentially affected parties is to

increase the chance that the

application will be processed on a non-

notified basis.  To be non-notified,

effects must be no more than minor

and written approvals of adversely

affected persons must be provided.  

Section 94(4) provides that any effects

on those parties whose written

approvals have been obtained shall

not be taken into account when

determining whether the effects

would be minor.  This is therefore one

particularly useful reason to obtain

written approvals.  It may allow an

application which would otherwise

have more than minor adverse effects,

to fall into the minor category and

potentially be non-notified.

The second most common

situation for seeking written

approvals is where the effects are

no more than minor, but there are

adversely affected persons (to

more than a de minimus extent) so

that the application must be

notified, unless their written

approvals are obtained.

Accordingly, if a development has

one aspect, say height in relation

to boundary, that is in excess of

what is permitted, then it may

well be considered to be more

than a minor or de minimus

adverse effect on the immediate

neighbour.   The only way that the

s94 statutory test for non-

notification could be met would

be if the written approval were

obtained from that neighbour and

from anyone else who was

considered to be affected. 

Form of written approvals 

There is no set statutory form

for written approvals,

however some Councils have

developed pro forma written approval

forms.  As a minimum, people giving

written approvals should clearly state

their name and address, and should

identify the plans which they are

approving in the written approval

document and perhaps also sign the

plans.  This is particularly important

for large commercial developments,

the design of which may evolve

considerably throughout the pre-

application and application process.

The Environment Court has also held

that certain property agreements or

rights, such as right of ways,

easements and tree covenants, can be

considered to be written approvals for

the purposes of s94 of the RMA (see,

for example, Deegan v Southland RC

C110/98).

Awareness of the RMA
and its procedures

In recent years, members of the

public have become increasingly

educated about the RMA process,

Conditional 
Written Approvals

- the problem and possible solutions
Derek Nolan and Bal Matheson, Russell McVeagh
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and about how they can become

involved both in the formulation of

district and regional plans and also in

resource consent applications.  This

heightened awareness has generally

meant that affected people are

becoming more discerning about

giving their written approvals.

Increasingly, those affected by

developments are wanting

conditions imposed on or accepted

by an applicant, in return for the

granting of their written approvals. 

Depending on their form and the

outcome of the Council’s

processing, such conditional

written approvals would appear to

be within the scheme of the RMA,

as s94 allows consent authorities to

take into account the mitigating

effect of any proposed conditions

when assessing whether or not to

notify, or grant consent to, an

application.  In practice, however,

conditional written approvals can

cause problems, and it is this aspect

that is considered further below.    

Conditional written
approval: the problem

An example of when this

situation might arise is as

follows.  Assume that a

developer wants to construct a

commercial building with an

associated driveway.  The proposed

development complies with all the

relevant controls, except the height

in relation to boundary control on

the western side next to a

residential property.  The district

plan contemplates a discretion

over bulk and location

modifications, and the location of

driveways, etc.  The owner of the

neighbouring residential property

is considered to be directly

affected, and the Council refuses to

process the application on a non-

notified basis unless the

neighbour’s written approval is

obtained. 

The neighbour is fairly relaxed about

the height in relation to boundary

infringement, however he is

concerned about the proposed

location of the new driveway.  He

wants the driveway moved 20m to

the east, and is prepared to give his

written approval on the basis that the

driveway location is moved.  The

developer agrees and the neighbour

submits his written approval in the

following terms. 

I, .........., owner of 24

Paterson Street, hereby give

my written approval to the

development at 22 Paterson

Street (ref RC/01876/007)

provided that the location of

the driveway is amended in

the manner shown on the

attached plan.  

The neighbour amends and attaches a

copy of the plan showing clearly the

new location of the driveway.  The

developer also amends the

application for resource consent,

showing the driveway location in the

position requested by the neighbour.

As is usual practice, the planning

officer responsible passes the

application to the Council’s traffic

engineers for their assessment.  The

planning and traffic assessments

conclude that the application should

be granted, and on a non-notified

basis, subject to the driveway being

relocated back to the position

originally proposed by the developer.   

The Council is then faced with a

dilemma.  The Council is likely to

regard the neighbour’s written

approval as invalid or as no longer

enabling the Council to complete

processing the application on a non-

notified basis, as the neighbour

would be adversely affected by the

driveway in the position considered

appropriate by the Council and the

neighbour has not given his written

approval to that location.

Accordingly, the Council would

probably be forced to require the

application to be notified.  

Another slightly different situation is

where the neighbour gives his

written approval for the height in

relation to boundary infringement

on the basis that he was not

concerned about that infringement

and he was happy with the other

aspects of the development

(including the proposed location of

the driveway).  Assume then, as a

result of the Council’s traffic report,

that the location of the driveway is

recommended to be moved closer to

the neighbour’s house.  The

application is processed and granted

on a non-notified basis.  The

neighbour only finds out about the

new driveway location later and is

upset, as he would not have given

his written approval to that changed

driveway location.  

In yet another situation, a written

approval might be given on the basis

There are clear

benefits in

affected

neighbours being

able to give their

written approvals.
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that conditions will be imposed on

the consent which will require that

certain works or activities are

undertaken by the developer.  Those

people giving written approvals

generally want to ensure that such

requirements are indeed imposed as

conditions of consent by the

Council, rather than just relying on a

verbal agreement by the developer

that this will occur.  In addition, if

the matters agreed to are specified as

conditions of consent, the person

giving their written approval can

request that the Council enforce the

conditions of consent (at the

Council’s cost), or that person might

seek an enforcement order from the

Environment Court.  However, a

problem can arise where even

though a developer may agree to

certain conditions being imposed on

the consent of the type desired by

the neighbour and may actually

invite the Council to impose them,

sometimes Councils refuse to impose

those conditions on the basis that

they are not within the scope of

possible conditions under the RMA

or are not conditions the Council

feels inclined to impose in any event.  

Notwithstanding those potential

problems, there are clear benefits in

affected neighbours being able to

give their written approvals so as to

allow appropriate developments to

be processed on a non-notified basis.

It would be inefficient if potentially

affected parties were only able to be

given a “take it or leave it” option if a

small redesign, for example, could

result in a compromise acceptable to

all.  

Resolving the dilemma 

Set out below are some possible

solutions that developers, and

those in the resource

management field, can adopt in order

to ensure that the most appropriate

solution is found for all those

concerned.   There may be a range of

different methods that could be used

for different issues and different

submitters.   

Some of these methods may be

equally useful for obtaining securing

the settlement of any appeals that

might have been lodged against the

grant of notified resource consents. 

Conditional written
approval 

Some Councils may accept

conditional written approvals.  They

may agree to impose all or some of

the conditions negotiated between an

applicant and the neighbour and

therefore can be satisfied that the

consent can be safely issued on a non-

notified basis.  If the parties want

some greater certainty over the likely

outcome of the Council’s assessment

process and to test whether the

Council would be prepared to accept

the proposed conditions of consent, a

meeting could be held between the

relevant Council staff, the applicant

and the affected neighbour to discuss

the matter.  

If the Council is unwilling to entertain

a conditional written approval, or is

not willing to impose the conditions

agreed between the applicant and the

neighbour, then short of the

neighbour capitulating and giving his

or her written approval regardless, or

public notification occurring, the

situation can sometimes be resolved

by covering those items of concern to

the neighbour in a “side agreement”

such as a letter of undertaking, deed

or agreement, etc.  Such side

agreements can also be useful to

protect a neighbour from a Council

unexpectedly imposing conditions

altering the development in a manner

of concern to that neighbour who

would not have given his or her

written approval if such a form of

development had been a possible

outcome.

Letter of undertaking 

A useful form of side agreement is for

the developer to provide the

potentially affected neighbour with a

letter of undertaking.  This letter

should be on the developer’s

letterhead and should clearly state

what the developer intends to do in

order to resolve the affected party’s

concerns.   As with any written

document, it is imperative that such a

letter is as clear as possible. 

A letter of undertaking is useful when

the conditions which the affected

person wants are very straightforward

and do not require, or it is not

worthwhile to spend the time and

expense of preparing, a more formal

document such as a deed or

agreement.  Letters of undertaking are

frequently used, especially where the

developer/applicant is a well known

person or organisation. 

A developer can offer in the

undertaking to carry out certain

works which might enable the

neighbour to then give a clean,

unconditional, written approval to

the Council.  Or, the undertaking

could include those aspects

negotiated between them that the

Council is not willing to impose as

conditions of consent.  Where the

parties know that some aspect of the

design or of the project is critical to

the neighbour, who is willing to give

his or her unconditional written
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approval to facilitate the processing of

the application on a non-notified

basis, then the neighbour might wish

the developer to undertake not to

exercise any consent if the Council

has imposed a condition altering the

agreed aspect, or to object and appeal

any such condition, or to compensate

the neighbour in some other manner.

Letters of undertaking are also useful

when the parties wish to keep the

negotiated conditions between them

private, or when there is an urgent

need to secure a written approval (eg

just prior to lodging the consent, or a

consent hearing) or the withdrawal of

an appeal (eg just prior to the

Environment Court hearing), and

there is no time to enter into one of

the more formal documents

described below.  The letter of

undertaking might also state that the

parties intend to document formally

the terms in a deed or in an

agreement.    

Deed or agreement
between the parties

A more formal way of reaching any

settlement would be pursuant to a

deed or an agreement.  The difference

between the two types of documents

is essentially that, for an agreement to

be valid, there needs to be some form

of consideration given.

Consideration is traditionally in the

form of money, however it is defined

very widely and would almost

certainly encompass the giving of

written approval.  Deeds, on the other

hand, do not require any form of

consideration.  There are very few

situations where deeds are still legally

required.  In the resource

management field, there will usually

be a choice as to whether a deed or an

agreement is entered into, and some

practitioners may have their

preference.  

The deed or agreement may be

enforced in the Civil Courts.   There is

no limit as to what types of conditions

can be contained in deeds or

agreements, although common

clauses are: confidentiality; agreement

not to withdraw written approval;

agreement to support the application

if called upon to do so; and

agreement to enter into a covenant

which can then be registered against

the title of the land concerned.

Care should be taken to ensure that

the requirements of the deed or

agreement or any letters of

undertaking do not conflict with the

conditions of the resource consent.

This can be a potential problem.  If

there is the possibility of a conflict,

then it might be appropriate for the

deed or agreement to require that in

the event of certain conditions being

imposed (or not being imposed) the

developer not proceed with the

development or project and appeal

those conditions, or perhaps even

surrender the consent.  

Any deed or agreement should also

require that the consent obtained not

be transferred to any other party

without that party also being made

expressly subject to the same terms

and conditions of the deed.  This is to

ensure that the consent is not simply

transferred to another entity against

whom you could not enforce the

deed. 

Another advantage of a deed

compared with an agreement is that

while the limitation period for

enforcing the breach of an agreement

is usually only 6 years, the limitation

period for enforcing the breach of a

deed is usually 12 years.i

If the parties did choose to pursue the

option of a deed, then the general

requirements are as follows:ii the deed

must be in writing; it must be signed

by the party or parties to be bound;

the signature(s) must be attested to by

a witness and, for New Zealand

deeds, the witness must add their

residential address and their

occupation.  For companies entering

into deeds, affixing the company seal

is now not a requirement, rather the

deed should be signed either by two

directors, or if there is only one

director by that director provided that

the signature is witnessed; or by any

other person authorised by the

constitution to sign such documents

(eg the Chief Executive), providing

that the signature is witnessed; or by

the company attorney.  

CONCLUSION

Whether you are

representing a deve-

loper or a neighbour,

you should bear in mind that: 

(a) some Councils will not accept

conditional written approvals;

(b) if a Council does accept

conditional written approvals,

problems can arise if the Council is

not willing to impose the conditions

required by the person giving written

approval;

(c) even if written approval is given

and the application is processed on a

non-notified basis, the proposal may

still be amended in a manner

detrimental to the affected neighbour. 

For these reasons, in many cases it

may be appropriate for written

approvals to be supplemented by

other forms of agreement. 

i Limitation Act 1950, s4(3).
ii Property Law Act 1952, ss 4-5; 
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The National Committee has

devoted time and energy into

clarifying the various roles

that members of the committee

undertake.  The scope of each of

these roles has been reviewed and a

specific job description has been

prepared which includes a list of

objectives. 

This short article provides a snap-

shot of each of these roles.  For more

detailed information or a copy of the

roles please visit the website

www.rmla.org.nz or contact our

Executive Officer, Karol Helmink at

karol.helmink@xtra.co.nz.

In addition to the overall running of

the Association and its governance,

the Committee undertakes a number

of various activities - 

● the making of annual Awards

● the national conference

● review and submissions on

legislation

● profile raising and communication

● recruitment and retention  

● regional liaison 

● organising roadshows

● the making of the annual graduate

scholarship.

Most of these roles are self

explanatory and have been

undertaken for some time - such as

the review and submissions on

legislation and regional liaison.

Others are less structured and the

Committee felt that a specific “job

description” of the role was required.

A snap-shot - who and
what

Awards

Dave Serjeant is currently the

Awards Project Leader.  It is

his job to: ensure that the

call for nominations is widely

advertised; organise the appropriate

judging of nominations; liase with

the conference organisers - where the

awards are given.

Conference

The current Conference Project

Leader is Jim Guthrie (the

conference being in Queenstown

this year).  Jim represents the

interests of the National Committee

and ensures that the objective of a

profitable and premier RMLA event

is met.

Legislation 

Jim Wiltshire (together with

Helen Atkins) are responsible

for the legislation portfolio.

While the title is legislation the scope

of the work of this team is wider and

includes all forms of regulation and

policies leading up to regulation.

The role of Jim and Helen is to

ensure that submissions are made

that (as far as possible) further the

objects of the RMLA.

Profile/Communications

Gael Ogilvie is the Project

Leader of the

profile/communications

area.  This is a new formal role

although it has been done in various

ways in the past.  Gael’s

responsibility is to ensure that the

RMLA maintains and continues to

improve upon its excellent profile as

a high calibre Association providing

a forum for resource management

practitioners to interact and learn.

Recruitment and Retention

As the Recruitment and

Retention Project Leader

Alan Dormer is responsible

for the active recruitment of new

members, monitoring of

membership satisfaction and

maintenance of membership

activities.  This is a new proactive

role which is intended to ensure

minimal or zero numbers of

members leaving due to

dissatisfaction with the Association.

Regional Liaison 

Regional Committee Chairs

will have already been in

contact with the Regional

Liaison Project Leader, Cindy

Robinson.  Cindy is the point of

contact for the Regional Chairs and

is there to facilitate dialogue between

them and the National Committee

Role Playing
Helen Atkins, Hon Secretary, RMLA
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and ensure that an appropriate level

of service is being provided to the

members.

Roadshow

The Roadshow Project

Leader, Dave Serjeant is

responsible for organising

roadshow events for nation-wide

presentations.  The most recent

example was the ‘Noise’ roadshow

being run by Chris Day of Marshall

Day Acoustics.

Scholarships

Jim Wiltshire is the Project

Leader responsible for ensuring

that annual applications for the

graduate scholarship are assessed and

a recipient chosen.  Jim also ensures

that periodic reviews of the

scholarship are undertaken to assess

the ongoing value to the Association.

The roles the National Committee

undertakes have not changed.  The

specification of explicit project teams,

terms of reference and objectives is

aimed at ensuring that there is

excellent communication with the

regions, that there is every

opportunity for member

participation and overall that the best

value for members is achieved.
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It was a beautiful, still, sunny

morning as I gazed across

Otago harbour to Aramoana

and wondered what the day would

bring.  I checked the letterbox: bills,

a postcard from a friend, and a letter

from the RMLA.  Why was the

RMLA was writing to me?  I opened

the letter.  I had been awarded a

RMLA study grant.  Yay!!  Finally I

had some funds to finance

fieldwork for my research.

Now, some four years later, PhD

completed1 and degree conferred, I

can still feel the excitement of those

early days of my research into the

return of pounamu to Ngai Tahu,

part of the Ngai Tahu settlement.  I

started with the seed of an idea: to

examine the resource management

implications of the Ngai Tahu

settlement.  A chance trip to the

West Coast to a Maori

contemporary arts hui in February

1998 introduced me to the issues

surrounding the return of pounamu

to Ngai Tahu.  As I sat for hours

learning to weave harakeke (flax),

local tangata whenua spoke

passionately of their taonga

pounamu, and of how some felt

disenfranchised by the return of

pounamu to the legal entity Te

Runanga o Ngai Tahu and the West

Coast Mawhera Incorporation2.

Others I met while at the hui,

notably Pakeha jade carvers, felt

ambivalent about the return: Ngai

Tahu was certainly owed some form

of reparation for historical

injustices, but to return all of this

resource without regard to those

that had built their livelihoods

around access to the stone?  From

their perspective, the return was not

just.  It was clear that issues of

justice surrounded the return of

pounamu.  

I spent the following months

looking at the feasibility of

pounamu as a focus for my research

and seeking Ngai Tahu’s support.

Because Ngai Tahu were still

finalising the settlement as a whole,

and building their capacity to

receive and administer settlement

assets, the tribe was supportive of

my research.  In consultation with

Ngai Tahu, I firmed up the scope of

my research into pounamu and

negotiated protocols to govern my

access to traditional knowledge.3

Justice in the Treaty
Settlement Process 

My research into the

return of pounamu

became a case study in

my PhD to examine the success of

the Treaty settlement process in

achieving justice.  After examining

the plethora of statements about the

aims of the Treaty settlement

process, I conclude that there are

three main threads of purpose

intertwined to form an overriding

aim of achieving justice in Treaty

settlements.  The first purpose is the

explicit goal of achieving ‘justice’,

the second is to ensure cultural

survival for Maori, and the third is

to lay the foundations for future

Crown-Maori relationships based

on the Treaty.

‘Justice’, however, is not an object

out there against which we can test

the adequacy of the Treaty

settlement process.  Rather, it is

culturally and historically located,

Justice,Treaty Settlements 
and the Return of Pounamu
(Greenstone) to Ngai Tahu

Meredith Gibbs, BA LLB (Hons )(ANU), PhD (Otago), Barrister
and Solicitor of the Supreme Court of Victoria

1 M. K. Gibbs (2002) Are New Zealand Treaty of Waitangi Settlements Achieving Justice? The Ngai Tahu Settlement and the Return of Pounamu (Greenstone), unpublished PhD thesis,
University of Otago.
2 A Maori Incorporation under Te Ture Whenua Maori Act 1993.
3 For further information regarding the methodology of my research see M. K. Gibbs (2001) Towards a Strategy for Undertaking Cross-Cultural Collaborative Research Society & Natural
Resources 14, pp673-687.
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and a highly contested concept.

Because Treaty settlements are a

response to complex interactions

between cultures over time, justice

in the Treaty settlement process is

shaped, and constrained, by

‘culture’ and ‘time’.4 The Crown

and Maori claimant groups bring

different cultural conceptions of

justice to the Treaty settlement

process.  Therefore, the justice

achievable in the Treaty settlement

process is only that concept of

justice shared by the Crown and

Maori claimant groups.  I argue that

this shared concept of justice is

sourced in the Treaty itself and is

reflected in the jurisdiction of the

Waitangi Tribunal5.  Justice,

therefore, consists in the restoration

of tribal mana, rangatiratanga, and

turangawaewae, and laying the

foundations for future Crown-

claimant group partnerships based

on the Treaty.  Further, because

justice in the Treaty settlement

process is bounded by the Treaty, it

is thereby limited in two important

ways.  First, the Treaty settlement

process does not challenge the

ultimate sovereignty of the Crown

(although it may challenge the

scope of that sovereignty). Second

(and flowing from the first

limitation), the Crown is both the

historical wrongdoer and ultimately

responsible for dispensing justice

and carrying out general good

governance duties (albeit through

different arms of the state).   Justice

in the Treaty settlement process is,

therefore, a negotiated justice.  

‘Time’ influences justice in the

Treaty settlement process because

redress is made in the present and

works into the future.  We cannot

turn back the clock, nor can we

make the world a place where past

injustices did not take place.

Sometimes it is possible to restore

today what was unjustly taken in

the past; other times we can only

seek to reduce the present and

future effects of past injustice.

Further, what is just depends not

only on the past, but the present in

which redress is made.  Justice in

Treaty settlements is, as a result, not

full reparative justice but is

tempered by contemporary justice

concerns.  Further, justice in the

Treaty settlement process is

negotiated with the purpose of

avoiding the creation of new

injustices.

Within this theoretical framework, I

examine the Ngai Tahu settlement,

and in particular the return of

pounamu, to see how well the

Treaty settlement process is

achieving its aim of ‘justice’.  I

conclude that the Ngai Tahu

settlement achieved a large measure

of the justice available in the Treaty

settlement process, but that the

controversy surrounding the

settlement, and in particular the

return of pounamu, suggests that

new injustices may have been

created.  To further explore these

possible new injustices, my thesis

examines why pounamu was

returned to Ngai Tahu, to whom it

was returned, and what was

returned.  In each case, I highlight

areas where both Crown and the

Maori Treaty partner must take

heed of the warning signs

concerning the creation of possible

new injustices in the Ngai Tahu

settlement. 

Why was pounamu
returned?

The return of pounamu to

Ngai Tahu was based on the

Waitangi Tribunal findings

in the 1991 Ngai Tahu Report.  The

Tribunal upheld the majority of

Ngai Tahu’s claims against the

Crown and, in particular, held that

the Crown had breached the

principles of the Treaty in failing to

protect Ngai Tahu’s right to retain

its taonga, pounamu, and in failing

to respect the iwi’s rangatiratanga

with respect to pounamu, contrary

to Article II of the Treaty.6 The

Tribunal found “that Poutini Ngai

Tahu did not consciously agree to

part with their pounamu and that

the language of the [purchase] deed

was not sufficient to convey it to the

Crown”.7 The Tribunal

recommended that all Crown-

owned pounamu occurring

naturally in Ngai Tahu’s tribal area

be returned to Ngai Tahu, subject to

existing mining licences.8

The negotiations for a

comprehensive settlement of Ngai

Tahu’s claims began soon after the

release of the Tribunal’s Report but

were plagued with difficulties.  The

What is just

depends not

only on the past,

but the present

in which redress

is made.

4 My thesis draws on the work of A. Sharp (1997) Justice and the Maori: The Philosophy and Practice of Maori Claims in New Zealand Since the 1970s 2nd edn, Auckland, Oxford University
Press and J. Waldron (1992) Historic Injustice: Its Remembrance and Supersession.  In G. Oddie and R. Perett (eds) Justice, Ethics and New Zealand Society Auckland, Oxford University
Press.
5 Waitangi Tribunal Act 1975.
6 Waitangi Tribunal (1991) The Ngai Tahu Report (Wai 27) Wellington, Brooker and Friend Ltd, vol 3, p725. 
7 Waitangi Tribunal, The Ngai Tahu Report, vol 3, pp723-724.  See also Waitangi Tribunal, The Ngai Tahu Report, vol 1, pp127-131.
8 Waitangi Tribunal, The Ngai Tahu Report, vol 1, pp130-131 & vol 3, p726.



negotiations broke down in August

1994 and were only re-established

in 1996 after a face-to-face meeting

between then Prime Minister, Jim

Bolger, and lead Ngai Tahu

negotiator, Tipene O’Regan, where

the quantum of the settlement

redress was finally agreed.9 Due to

the impasse in the negotiations the

Crown needed to demonstrate its

good faith in a tangible way.

Together with ensuring the passage

of the Te Runanga o Ngai Tahu Act

1996, the Crown provided interim

redress by way of a Deed of ‘On-

Account’ Settlement, signed in June

1996.  Significantly, the Deed

provided for the return of

pounamu, and a $10 million cash

payment, to Te Runanga o Ngai

Tahu.10 Both were non-returnable

even if a final settlement was not

achieved.11 The Ngai Tahu

(Pounamu Vesting) Act 1997 (‘the

Pounamu Vesting Act’) vested in Te

Runanga o Ngai Tahu private

property rights in all (formerly)

Crown-owned pounamu12 occurr-

ing in its natural state in Ngai Tahu’s

tribal area.13 In accordance with the

Waitangi Tribunal’s recommen-

dations,14 and a clear understanding

between Ngai Tahu settlement

negotiators and the Crown,15 Te

Runanga o Ngai Tahu immediately

transferred the pounamu in the

Arahura River to the Mawhera

Incorporation, a Maori incor-

poration representing many Poutini

(West Coast) Ngai Tahu.  

The return of pounamu to Ngai

Tahu, both in principle and more

particularly at this stage of the

negotiations, was especially

significant and symbolic.  Pounamu

is a taonga of Ngai Tahu.16 It is

intimately linked to the mana of the

iwi, and to Ngai Tahu tipuna

(ancestors) through various tribal

histories, and therefore, is integral

to Ngai Tahu identity.  Traditionally,

it was also highly valued as a

material for tools, weapons and

adornment.  Pounamu retains

symbolic and material value for

Ngai Tahu today, and is “a treasure

that will help to sustain our [Ngai

Tahu] ancient culture as few things

can.”17 Importantly, the promise of

the return of pounamu signalled

that the Crown accepted Ngai

Tahu’s mana in relation to the

resource, and its role as kaitiaki of

the stone.  Returning pounamu to

Ngai Tahu would, therefore, restore

Ngai Tahu’s mana and

rangatiratanga in relation to this

resource, and thereby achieve

justice of the kind available in the

Treaty settlement process.  Further,

the return was a clear case of

reparative justice where something

unjustly taken was returned.  

The controversy

As reflected in my first visit

to the West Coast, the

return of pounamu to Ngai

Tahu was not without controversy.

Reference to submissions to the

Maori Affairs Select Committee on

the Pounamu Vesting Bill and my

interviews with Poutini Ngai Tahu,

pounamu industry members, jade

carvers, and Crown officials

involved in the Ngai Tahu

settlement all confirmed that

opposition to the return of

pounamu centred around two

issues.  

First, some members of the tribe

were opposed to the return of

pounamu to the newly created Te

Runanga o Ngai Tahu and to the

Mawhera Incorporation on the

grounds that these entities were not

the traditional ones responsible for

pounamu, and did not, in the

contemporary context, represent all

kaitiaki of the stone.  The return of

pounamu to these entities, it was

argued, created fresh injustices.  My

thesis examines these claims of new

injustices in detail and concludes,

amongst other things, that Maori

incorporations18 are inappropriate

to receive settlements assets due to

their share holding and voting

mechanisms.  

Second, opposition also came from

outside Ngai Tahu.  Members of the

(largely Pakeha) pounamu industry,

and some members of the public,

claimed they had not been

The return was a

clear case of

reparative justice

where something

unjustly taken

was returned.
9 D. Graham (1997) Trick or Treaty? Wellington, Institute of Policy Studies, Victoria University of Wellington, p83.
10 The Deed of ‘On Account’ Settlement also provided for the vesting of Tutaepatu Lagoon in Te Runanga o Ngai Tahu (which included a gift of $250,000 for wetlands restoration, and
$50,000 to establish a management plan).  
11 The final Deed of Settlement was signed in November 1997 and the Ngai Tahu Claims Settlement Act 1998 came into force in October 1998.
12 The Pounamu Vesting Act, defines ‘pounamu’ as including the lithic resources of bowenite, nephrite, semi-nephrite, and serpentine occurring in its natural condition in three areas
described in the Schedule to the Act: Pounamu Vesting Act, s2.
13 Section 3.  The Pounamu Vesting Act came into force on 29 October 1997.  See also M. K. Gibbs (2000) The Ngai Tahu (Pounamu Vesting) Act 1997: Legislation Note New Zealand
Journal of Environmental Law 4, pp257-269.
14 Waitangi Tribunal, The Ngai Tahu Report, vol 1, p130.
15 See Ngai Tahu (Pounamu Vesting) Act 1997, Recital F; Submission to the Maori Affairs Committee on the Ngai Tahu (Pounamu Vesting) Bill NTP/MOC.
16 Waitangi Tribunal, The Ngai Tahu Report, vol 1, pp127-130.
17 Te Runanga o Ngai Tahu (1997) 1997 Annual Report Christchurch, Te Runanga o Ngai Tahu, p25.
18 Governed by Te Ture Whenua Maori Act 1993, Part XIII, and the Maori Incorporations Constitution Regulations 1994.
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adequately consulted, and that their

‘rights’ and interests in pounamu

would be defeated by the return of

pounamu to Ngai Tahu, thereby

creating new injustices.  In an

attempt not to create fresh injustices

and illustrating the limits on justice

in the Treaty settlement process, the

Crown did not return to Ngai Tahu

exactly what it unjustly

expropriated.  Existing private

property rights and interests in

mining licences19 (rights somewhat

similar to private property rights)20

were saved.     

Focusing on the latter issue,

following the recommendation of the

Waitangi Tribunal the Pounamu

Vesting Act provided that all existing

pounamu licences would continue

until they expired.  Section 4(1) of

the Pounamu Vesting Act provides:

Nothing in section 3 [transfer of

ownership of Crown-owned

pounamu to Ngai Tahu] affects

an existing privilege [under s106

of the Crown Minerals Act

1991] or the rights or

obligations of any holder of an

existing privilege and Part II of

the Crown Minerals Act 1991

continues to apply in relation to

that privilege as if this Act had

not been passed.21 

At the time the Pounamu Vesting Act

came into operation in October

1997, there were seven existing

licences to extract pounamu, all of

which had been issued under the

previous Mining Act 1971, and

continued by Part II of the Crown

Minerals Act 1991.22  Pounamu

extracted under three of the existing

seven licences is the property of

Mawhera Incorporation, whose

shareholders are Poutini Ngai Tahu

individuals.  Non-Ngai Tahu

operators owned the other four

existing licences.  Three of these

have since expired.  The final

existing licence, in the Wainihinihi

area near Kumara, has a right of

renewal that the licence holder,

Glenharrow Holdings Limited, is

currently seeking to exercise.

Up until recently, the Crown was of

the view that section 4(1) of the

Pounamu Vesting Act did not allow

for any rights of renewal of existing

mining licences.  Relying on this

advice, members of the pounamu

industry argued before the Maori

Affairs Select Committee that this

provision of the Pounamu Vesting

Act would create new injustices.

This was largely because the practice

of the former Department of Mines

was to issue licences for less than the

permissible 42-year period (usually

10 years) on the understanding that

licences were renewable.  It appears

that under this practice, four of the

existing licences were issued for a

ten-year period only.23

The Crown’s position was incorrect

at law.24 The Crown Minerals Act

1991 clearly saves the right to renew

a mining licence issued under the

Mining Act 1971 (section 77(2) of

that Act), provided all other

requirements of the legislation are

met,25 and these rights are saved in

turn by section 4(1) of the Pounamu

Vesting Act.  The confusion over

rights of renewal was clarified by the

High Court in Glenharrow Holdings

Ltd v A-G.26 Glenharrow Holdings

Limited purchased one of the

existing pounamu licences

sometime after the Pounamu

Vesting Act came into force, but had

been refused a renewal of its

licence.  The High Court held that

the transitional provisions of Part II

of the Crown Minerals Act 1991

were clear in saving mining

privileges under the Mining Act

1971, and that Glenharrow’s licence

could be renewed under section

77(2) of the Mining Act 1971, or

the term of the licence extended

under section 103D(3).  Other

licence holders, unaware of their

rights to renew and relying on the

Crown’s incorrect advice, did

nothing and have since lost any

right of renewal with the expiry of

their licences.27

Former

pounamu licence

holders must

now deal directly

with Ngai Tahu

as owner of the

resource.

19 Note that the term ‘licence’ was used in the Mining Act 1971, and the term ‘permit’ is used under the Crown Minerals Act 1991.  The term ‘licence’ will be used to refer to both permits
and licences, except where it is necessary to distinguish the two terms.
20 Under the Mining Act 1971, s139 every mining privilege was deemed to be a chattel interest, which the Court of Appeal in Tainui Maori Trust Board v A-G [1989] 2 NZLR 513 (CA) held
to be “akin to real private property rights”.  Quotation from summary by R. Somerville (1991) An Analysis of New Zealand’s New Mining Law: The Crown Minerals Act 1991 Resource
Management Wellington, Brooker’s Ltd, vol 2, B1-120 (2/12/91).  The Crown Minerals Act 1991, s92 clearly states that a permit under the new regime is “neither real nor personal property”. 
21 The Crown Minerals Act 1991, s106 defines “existing privilege” as including every “Mining privilege granted under Part IV of the Mining Act 1971”.  
22 Submissions to the Maori Affairs Committee on the Ngai Tahu (Pounamu Vesting) Bill NTP/MOC/1 (Ministry of Commerce), p2.  The Crown collects any royalties for pounamu extracted
under any existing licences, and pass the money on to Te Runanga o Ngai Tahu: Ngai Tahu (Pounamu Vesting) Act 1997, s4(2).
23 Member of the pounamu industry, personal communication, May 2001.
24 The Crown confusion over the saving of existing mining privileges also extended to certain priority rights to ‘upgrade’ a prospecting licence to an exploration licence, and a exploration
licence to a mining licence.  
25 Part II of the Crown Minerals Act 1991 clearly provides that any rights conferred under Part IV of the Mining Act 1971 (under which licences were issued) continue as if the Crown
Minerals Act 1991 had not been enacted (s107), except as specified in s111 which does not list s77(2).  Thus, the right of renewal of mining licences under s77(2) of the Mining Act is
preserved. 
26 [2001] 1 NZLR 578.  The decision was not appealed.
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From the perspective of the former

existing licence holders, the

Crown’s actions appear

disingenuous, if not dishonest.

This perception has been reinforced

by the introduction of the Crown

Minerals Amendment Bill 2001 that

seeks to “reduce the risks to the

Crown in terms of its Treaty

settlement with Ngai Tahu

concerning pounamu” resulting

from the Glenharrow decision.28

The Bill proposes amendments to

the Crown Minerals Act 1991 to

remove the ability to renew

licences under section 77(2) of the

Mining Act 1971, or to extend the

term of an existing licence under

section 103D(3) of that Act.29

Moreover, the Bill makes it clear

that no compensation will be

payable for the loss of any rights

to renew or extend these existing

licences.30  Former pounamu

licence holders must now deal

directly with Ngai Tahu as owner

of the resource.  There is,

however, no guarantee that Ngai

Tahu will extend any privileges to

extract pounamu from its natural

setting.

The Crown’s roles were, and are, in

clear conflict.  Returning pounamu

to Ngai Tahu was essential to the

justice of the Ngai Tahu settlement

and required of the Crown as the

historical wrongdoer.  Even though

not all pounamu was returned (only

the formerly Crown-owned natural

deposits) in an effort to avoid the

creation of new injustices, returning

pounamu to Ngai Tahu defeated

some rights and interests in

pounamu.  In particular, if the

proposed amendments to the

Crown Minerals Act 1991 are

passed by Parliament, rights of

renewal and extension of existing

pounamu mining licences will be

extinguished without compensa-

tion.  Whether these newly created

injustices persist over time depends

in part on what Ngai Tahu decides

to do with its pounamu,

particularly whether (or how) it

decides to make pounamu available

to the pounamu industry existing

throughout New Zealand.  Ngai

Tahu is currently developing its

management policies and plans.

CONCLUSION

This article has highlighted

just a few of many issues

concerning the achieve-

ment of justice in the Treaty

settlement process, and in

particular, the return of pounamu

to Ngai Tahu.  To gain further

insight into these issues, I

encourage you to read my thesis.31

27 Member of the pounamu industry, personal communication, May 2001.
28 Crown Minerals Amendment Bill 2001, Explanatory Note.
29 Clauses 20, 22 & 23 of the Crown Minerals Amendment Bill 2001.
30 Clause 24.
31 For details please contact the author at m.k.gibbs@massey.ac.nz. See also M. K. Gibbs (2000) The Ngai Tahu (Pounamu Vesting) Act 1997: Legislation Note New Zealand Journal of
Environmental Law 4, pp257-269.



Resource Management Journal 14

MINDING YOUR
MANNERS - A NEW
APPROACH TO
FINANCIAL
CONTRIBUTIONS?

The decision of the High

Court in Auckland City

Council v Retro Developments

Limited (AP127/01) may signal a new

approach to the manner in which

financial contributions are

determined under the Resource

Management Act 1991 (“RMA”).   

The appeal to the High Court

involved a dispute as to the correct

regime for determining financial

contributions; that is, whether such

contributions were to be calculated

by reference to the former provisions

of the Local Government Act 1974,

or by reference to the now operative

Auckland City Isthmus District Plan.  

Readers may recall the case note in

the July 2001 journal in which the

Environment Court had concluded

in Far East Investments Limited v

Auckland City Council that the correct

regime for the purpose of that

decision was the new District Plan

regime.  This was despite the fact that

at the time the resource consent was

granted in that case, the Auckland

City Isthmus District Plan was not

yet operative.  The Environment

Court had determined that by the

time the objection as to the amount

of financial contribution imposed

was heard, the Council was entitled

to apply the newly operative District

Plan provisions, as was the Court on

appeal.

These same circumstances applied in

the Retro Developments case but the

Council had applied  the former

Local Government Act regime.  The

Environment Court had upheld that

approach.  

The High Court had since upheld the

Environment Court’s decision in the

Far East case, namely that the new

District Plan regime was to apply.  As

such, in the Retro case, the High

Court found that the Environment

Court had applied the wrong law.  

Prior to remitting the matter back to

the Environment Court however, the

High Court sought to confirm its

interpretation as to how reserve

contributions were to be calculated

under the new District Plan regime.

The issue was addressed by Counsel

for the various parties at a judicial

conference.

The fundamental question in the

decision on that more confined

issue, was the meaning to be given to

the new District Plan provisions, and

the extent to which those provisions

confer a discretion on the Council in

setting financial contributions.

The High Court noted that under

the former regime, the various

sections of the Local Government

Act set maximum levels for financial

contributions, and that Councils had

a discretion to levy a contribution

within and up to that maximum.

The High Court also noted that prior

to an amendment to the RMA in

1997, the approach of setting a

maximum in the District Plan and

within which there was a discretion

to determine the contribution up to

that maximum continued to be

applied.

However, the Court then found that

following the 1997 amendment,

section 108(10) of the RMA

provided that the level of financial

contribution is to be determined in

the manner described in the plan.  The

High Court stated:

The significant feature of the

1997 amendment is that it

removed references to

maximum amounts.  What the

plan was now required to

specify was not the maximum

amount of contribution or the

formula by which the

maximum amount was to be

calculated but rather “the

manner in which the level of

the contribution that may be

imposed will be determined”....

Parliament was obviously

concerned to bring to an end a

process by which a maximum

was fixed, whether by statue or

plan, and developers then

negotiated with Council

officers a figure below the

maximum.

Case Notes
Martin Williams, Barrister, Environmental Law Chambers
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The Court went on to observe how

the evidence in the present case

revealed graphically how

inconsistent the practices of the

Council had been in applying the

previous discretionary regime, and

that it suspected that Auckland’s

practices were by no means unique

in the country.  

The High Court then set out and

reviewed the manner in which

reserve contributions fell to be

determined under the now operative

provisions of the Auckland City

Isthmus District Plan.  It noted that

these provisions do not describe a

maximum value, but rather

incorporate a formula by which

financial contributions are to be

calculated, reflecting the RMA

following the 1997 amendment.

The Court found that in terms of

those provisions there is no

discretion.  It accepted that so far as

resource consent conditions

generally are concerned, the various

common law tests of reasonableness

apply (for example the commonly

cited Newbury tests for a valid

resource consent condition).

However the High Court also stated

that the wide and general powers

with respect to resource consent

conditions do not apply in so far as

financial contributions are

concerned.  They must simply be

determined in accordance with the

manner described in the plan.

While a District Plan may in itself,

and in setting out the manner in

which financial contributions are to

be determined, reserve a discretion,

in this case the District Plan did not

do so.  In support of that approach,

the Court observed that where a

formula is applied developers can be

assured that everyone is being

treated alike.  It stated that the risk

of corruption at local body officer

level is greatly reduced.

Overall, the High Court found the

Environment Court needed to

reconsider the reserve contribution

in this case, not only by reference to

the new District Plan regime (rather

than the former Local Government

Act regime) but also precisely in the

manner described in the District

Plan, rather than under any

approach involving a discretion

within a maximum.

Leave has been sought to appeal the

decision to the Court of Appeal.  It

will be interesting to observe how

the Court of Appeal reconciles the

approach adopted by the High Court

in this decision with the Court of

Appeal’s apparent endorsement of a

general application of the Newbury

tests under RMA in Housing New

Zealand v Waitakere City Council

[2001] NZRMA 202. 

A Timely Reminder -
Calculation of Appeal
Period

The decision of the

Environment Court in

Withers Family Trust v

Auckland Regional Council (A101/02)

clarifies the approach to determining

the time within which an appeal

under (for example) section 120 of

the RMA must be filed.  It will no

doubt have implications beyond

that, and with respect to the

calculation of other time periods for

exercising powers, rights and

functions under the Act.

The case involved an appeal against

certain conditions of a resource

consent.  The appellant had received

the Council’s decision on a Saturday

when it cleared its post office box.

The appellant calculated the appeal

period as being 15 working days

from the following Monday, and

filed the appeal accordingly.  The

Court wrote to the appellant

advising that the appeal was out of

time and as such a waiver needed to

be sought.  

The appellant argued that the appeal

was filed in time, on the basis that

the appeal was in effect received on

the Monday, rather than the

preceding Saturday.  

As such the Court needed to

determine whether or not a Saturday

can be taken as the actual date of

receipt.  A further issue was whether

the date of receipt is included within

the 15 working day time limit in

section 121 of the RMA.

The Court considered the relevant

statutory provisions regarding

service of documents, the procedure

for filing appeals, along with the

definition of “working day”.  

By reference to the Interpretation

Act 1999, the Court concluded that

the day on which a decision is

received is not included within the

appeal period.  Section 35 of the

Interpretation Act states that a

reference to a number of days

between two events does not include

the days on which the event

happened.  Therefore (for example)

if a Council’s decision is received on

a Tuesday, the 15 day period

commences the following day being

the Wednesday.

In this case however that did not

assist the appellants.  While working

days are defined to exclude

Saturdays, the date of receipt itself
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does not need to be a working day.

As such, in this case, the appeal was

deemed to have been received on the

Saturday.  The period of 15 working

days expired on the Friday before

which the appeal was filed with the

Environment Court.  As such a

waiver was necessary.  In the result

the Court granted the waiver in terms

of its discretion under section 281.

The benefit of the decision is in

confirming that the date of receipt of

a document such as a Council

decision is not included within the 15

working day appeal period.  Having

said that, where an appeal is received

on a weekend or public holiday, the

calculation of the appeal period must

commence on the first working day

following.  You cannot treat that first

working day as the date of receipt.

Wessim Trust Partnership
v North Shore City Council
(A112/02) - The
Controlled Activity
Baseline?

This decision of the Environment

Court involved an application to

establish a five level apartment block

adjacent to certain public reserve

land fronting Takapuna Beach.  The

application had been declined by the

Council and was opposed by a

nearby landowner.

The applicant’s case in seeking to

establish an 11 metre high building

comprising four apartments and car

parks within this coastal

environment involved a novel

application of the permitted baseline

argument.  

While controlled activity consent is

required for any development on the

site, provided certain criteria are met,

a developer is entitled to certain

development bonuses regarding

height and gross floor area.  The

applicants argued that they qualified

for the relevant bonuses, and as such

fell within the height limit and other

standards for development as a

controlled activity.  While needing to

obtain a resource consent, the bonus

element was submitted to become a

matter of entitlement appropriate to

found a permitted baseline.

In the absence of any bonus, the

maximum height of the building on

the site, established by way of

controlled activity consent, would

have been 8 metres.  With the

application of bonuses, the

maximum height for a controlled

activity development was up to 11

metres.

Much of the case concerned the

interpretation and application of the

District Plan criteria under which

developments qualify for the relevant

development bonuses.  

The applicants argued that they met

one of the main criteria requiring the

setting aside of sufficient area for

public open space, on the basis that

they would surrender easements

over land which the Council either

owned or had an interest, and

whereby the applicant had certain

rights of access and development.

However, the Council and the

opponents argued (among other

things) that the easements to be

surrendered also involved rights in

favour of other parties, such that it

was not open to the developer to

simply surrender those easements in

favour of public use.  

The Court ultimately concluded that

the criteria for bonus entitlements

were not met.

Furthermore, the Court made the

important observation that the

permitted baseline approach applies

only to permitted activities in the

strict sense, namely those activities

permitted without the need to obtain

a resource consent.  In the present

case any proposal on the site required

at least a controlled activity consent.  

The Council had reserved control

over a wide range of matters

including design and external

appearance, visual dominance and

shadowing.  Detailed assessment

criteria with respect of these same

matters were also set out in the

District Plan.  As such, and while not

overlooking that the Council must

give consent to controlled activity

application, it found that the effects of

the proposal were to be assessed

without being constrained by:

...elusive comparison with what

a development under a

hypothetical controlled activity

consent might look like or

represent in the light of

conditions that the Council

might impose within its ambit of

reserved discretion.

The Court found that the

development fell to be considered as

a non-complying activity in light of

its failure to meet the criteria for

bonus entitlement.  The Court

referred to the various objectives and

policies in the District Plan seeking to

protect the special character and

amenity of the Takapuna beach and

reserve locality, and found the

development to be inconsistent with

those provisions.  It found that the

development as a matter of scale and

degree was “too bold an attempt to

achieve consent”, and having regard

to the need to protect the coastal

environment from inappropriate

development, declined consent to the

proposal.  
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Incorporated Bodies as
Successors 

Pending any reform of the RMA

relating to issues of security of

costs, or ability to recover

costs against environmental interest

groups, the decision of the

Environment Court in Gold Mine

Action Incorporated v Otago Regional

Council (C51/2002) will have

important implications for both

developers and submitters alike.  

The case concerns the ability of an

incorporated society to step into the

shoes of an unincorporated body to

pursue rights of appeal.  

In the case, involving applications for

resource consents to establish an

open cast alluvial gold mine, a

number of individuals and an

unincorporated body (Gold Mine

Action Group) lodged submissions

opposing the development.

Following the joint hearing of the

applications, but before decisions

were released, the Gold Mine Action

Group registered as an incorporated

society (“GMAI”).  GMAI then filed

an appeal under section 120 of the

RMA.  The applicant for resource

consent sought to strike the appeal

out for lack of standing.  

GMAI argued that it was the valid

successor to the unincorporated

group under section 2A of RMA.

This section provides that a reference

to any person under the RMA

includes the successor of that person,

and that:

Where the person is a body of

persons which is

unincorporated, the successor

shall include a body persons

which is corporate and

composed of substantially the

same members.

Therefore it was argued that as a

successor to the unincorporated

body, GMAI had rights to lodge an

appeal, effectively as the same person

which lodged a submission.

In considering these issues, the Court

traversed earlier decisions discussing

rights of succession, including

applications to substitute parties.  

In two earlier decisions, the

Environment Court had declined to

substitute incorporated bodies for

unincorporated bodies on the

grounds that incorporation might

prejudice the rights of the resource

consent applicant to proceed to

recover costs against the individual

members.   

The Environment Court in this case

however found that provided the

criteria in section 2A were met, no

application to substitute a party needs

to be made.  The unincorporated

body and the subsequently

incorporated body are the same

person.  Therefore if an

unincorporated body lodges a

submission, it can subsequently

incorporate in time to lodge an

appeal. 

However, to qualify for this

opportunity the essential test in terms

of section 2A of the RMA is whether

the incorporated body comprises the

same or substantially the same

members as the unincorporated

body.  The Environment Court found

that this test requires a comparison of

the membership as at the date at

which the last step in the RMA

process was taken.  It held that at

least 50 to 75% of the members of the

incorporated body would need to be

the same as those of the

unincorporated body at that earlier

time.  

Furthermore, to qualify as an

“unincorporated body” at the earlier

time, there must be at least two or

more persons who have a similar or

related purpose in relation to some

function or proceeding under the

RMA. 

Also of importance in the case, the

Court appeared to confirm that there

is a distinction to be drawn between

the right of “successors” in section 2A

of the Act, and rights of assignees.

There is no ability to sell or transfer

rights of standing under section 2A of

the RMA; simply rights of succession

which occurs on the death of a party,

or by operation of law in the case of a

company.  

In the end, the Environment Court

found that in this case, GMAI did not

have substantially the same members

as the unincorporated body and

therefore was not a successor for the

purpose of section 2A.  The appeal

was struck out.

Individuals who may later wish to

group together in becoming involved

in RMA proceedings should wisely

incorporate at the outset of that

process, rather than being prone to

the type of scrutiny evident in this

case in considering rights of

succession under the Act.
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MORE ENVIRONMENT
COURT PARTIES ON
HOLD - FOR NOW

Section 274 of the RMA

provides a limited right for

persons having an interest in

Environment Court proceedings

greater than public generally, and

any person representing some

relevant appeal of the public interest,

to call and give evidence.  There has

been an interesting debate, however,

over exactly what rights a person

appearing under s274 has.

While the enactment of the Resource

Management Amendment Bill

(“Bill”) would dispose of any

remaining uncertainty as to a s274

“participant’s” rights and

responsibilities under the RMA, the

July General Election and further

delay of the Bill means that s274

participants will continue to exist for

a while longer.  Meanwhile, there

have been several recent

developments on the rights (or lack

thereof) of s274 participants that

merit comment.  

The conception of the
participant

The s274 participant was

created as part of the overall

policy of public

participation promoted by the RMA.

The Resource Management Bill1

contemplated the participation

under this section  of “interested

persons” at the Planning Tribunal,

rather than affording full party status

to such participants.  

After the enactment of the RMA, a

query arose over whether original

submitters on a plan or resource

consent had to give notice under

s274 to participate in an

Environment Court hearing.  Section

271A was inserted under the

Resource Management Amendment

Bill 1996, to clarify that original

submitters become “parties” to an

Environment Court hearing once

they have given notice under that

section.  Section 271A specifically

uses the term “party”.

This left submitters as parties to the

proceedings under s271A and other

interested persons potentially able to

join in to “have their say” under s274

as participants.  

Pre Mullen v Parkbrook -
uncertainty as to costs in
the early years

Putting to one side the

question of whether a s274

participant could carry on an

appeal proposed to be withdrawn, a

prevalent issue in the early

development of the rights of s274

participants was the question of

whether a s274 participant could be

awarded costs, or have costs

awarded against it.  

Although the Environment Court’s

discretion to order costs is wide and

unfettered2, s285 of the RMA

specifically states that the awarding

of costs may be made to and from

any “party” at the Environment

Court hearing.  Section 285 states

(emphasis added):

285.Awarding costs -

(1) The [Environment Court]

may order any party to pay -  

(a) to any other party, such

costs and expenses (including

witness expenses) incurred by

that other party as the Tribunal

thinks it is reasonable;

Section 285 has had the effect of

clarifying or limiting the

Environment Court’s discretion to

Original

submitters

become ‘parties’

to an Environment

Court hearing

once they have

given notice under

that section.

Derek Nolan and Suzanne Westgate, Russell McVeagh

1 1989, clause 10(M).
2 Peninsula Watchdog Group v Coeur Gold New Zealand Limited (HC) 120/97).

Case Notes cont’d
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award costs to “parties only”.  This is

despite the general power provided

in s2783 of the RMA that the

Environment Court has the same

powers as the District Court,

including the ability to award costs.

Both the District Court and the High

Court have jurisdiction to award

costs against third parties.4

However, rule 45 of the District

Court Rules 1992 provides that the

District Court has an overriding

discretion in respect of cost, except

as expressly provided for in any Act:

1. Except as expressly

provided in any Act, all

matters relating to the costs

of or incidental to any

proceeding or any step

therein shall be in the

discretion of the Court.

The express reference in s285 of the

RMA to any “party” arguably means

that the restriction against awarding

costs to a participant would fall

under the rule 45 exception.

In addition, and prior to the

Resource Management Amendment

Act 1996, the Environment Court

had found that it had no jurisdiction

to order non-parties to pay costs:

Ngatiwai Trust Board v Whangarei

District Council5.  

However, in Wyborn v Northland

Regional Council6, where the s274

party objected to the negotiated

position between the Appellant and

Respondent and effectively “stood in

the position” of an Appellant, costs

were awarded against that s274

participant.  In that decision, an

agreement had been reached

between the Applicant/Appellant

and the Council on all conditions

for the resource consent, except for

the consent duration.  No agreement

had been reached with the s274

participant, who represented

himself.  Consequently, despite the

agreed position between the parties,

the Court was required to fully

consider the application on the

merits, with evidence presented by

both the Appellant and Council.

The Environment Court accepted

the negotiated position agreed

between the parties, and the Council

subsequently sought costs against

the s274 participant.  The s274

participant never raised the issue of

whether there was an ability to claim

costs against a s271 participant, so

the point was not argued.  The

Court found it reasonable in the

circumstances to award a small

order of costs against the s274

participant.

Similarly, the issue of party standing

was not raised in Sandilands v

Manawatu District Council7, in which

a s274 participant claimed costs on

an application for a declaration.  The

Court stated that a s274 participant

had become a party to the

declaration proceeding, and

therefore could apply for costs

under s285.

Mullen v Parkbrook - the
end of the party for the
participants

As has been well reported,

the Court of Appeal’s

decision in Mullen v

Parkbrook Holdings Limited8 clarified,

beyond doubt, that a s274

participant is not a party to

Environment Court proceedings.

This clear direction has had

significant consequences for s274

participation. The general Environ-

ment Court edict that “each case

turns on its circumstances”, coupled

with the Environment Court’s

jurisdiction under s269 to regulate

proceedings as it sees fit, could not

now overlook the unequivocal

statement that a participant under

s274 is not a party.  

Mullen v Parkbrook determined that a

s274 participant could not prevent

the withdrawal or abandonment of

an appeal.  The Court of Appeal also

made an obiter statement in respect

of costs and s274 participants, stating

at p37:

Finally, s285 which, as

already noted above, deals

with costs, and of parties, but

not s274 participants.

In commenting on the scope of s274

participants generally, the Court of

Appeal stated at p30:

Mr Mullen gave notice under

s274, not s271A.  He did not

therefore become a party. . . .

Indeed s274 in its very terms

makes a distinction between

a party and a person with a

right of audience under that

section.

And at p34, the Court of Appeal

noted that:

The issue in the present case

is essentially whether the

Environment Court may keep

an appeal on foot despite the

wish of the appellant to

withdraw without opposition

from the other parties.  Here

we are using the word

“parties” in its proper

statutory sense which does

3 As amended by the 1996 Resource Management Amendment Act.
4 Carborundum Abrasives v BNZ (1992) 5 PRNZ 418 (HC). Tracey International NZ Limited v Mark Winter Waikato Limited4; Baker No - Tillage Limited v Cross Slot Technology Limited.
5 (A16/96) at page 8.
6 (A112/97.)
7 (A147/97.)
8 [1999] NZRMA 23.
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not include someone with a

right of audience under s274.

In the recent costs decision of

Winstone Aggregates Limited v

Papakura District Council9, which

applied Mullen v Parkbrook, Judge

Whiting stated at p5 that although

the Court of Appeal’s comments in

the decision were strictly obiter, the

decision of Mullen was clear in its

intent:

There is to be a distinction

between the rights of s274

participant and a s271A

party.

Post Mullen v Parkbrook -
where to for the
participant?

As well as determining the

question of whether a s274

participant can step into

the shoes of an appellant and

continue an appeal, the Court of

Appeal in Mullen v Parkbrook noted

that s274 participants could not

convene a prehearing conference, as

s267(2) of the RMA provides that

any party may request an

Environment Judge to convene a

conference.  

The Court of Appeal’s direction in

Mullen v Parkbrook has been the

starting point for several subsequent

Environment Court decisions

concerning the refinement, in

principle, of s274 participant status.  

Section 274 participants
cannot seek discovery

Under the District Court Rules 317,

319 and 322, the discovery process

is triggered by standing as a party.

Judge Whiting stated in Winstone

Aggregates Limited v Franklin District

Council10, that a s274 participant had

no right to obtain discovery, citing

Mullen v Parkbrook. Judge Whiting

stated at paragraph 30 of that

decision that:

If a party status is a

requirement of civil

jurisdiction in order to

obtain discovery then it will

certainly be required under

the RMA where the

significance of the distinction

between party and non-party

status has been specifically

highlighted by the Court of

Appeal.  I find that I have no

jurisdiction to order

discovery in favour of a s274

participant.

Section 274 participants
cannot enlarge the grounds
of an appeal

In principle, a s274 participant

cannot enlarge the grounds of an

appeal, which are limited to those

raised in the formal notice of appeal:

Winstone Aggregates v Franklin

District Council11.

As a note of caution however, for

practical purposes where a draft

consent order is agreed between

parties prior to an Environment

Court hearing, this principle can

become academic.  For example in

Winstone Aggregates v Franklin

District Council12, after a lengthy

mediation process and several

interlocutory orders, a draft consent

order was reached between the

majority of the parties, and the issue

on appeal by an original submitter

was confined to traffic effects of the

proposed quarry.  A s274

participant, which had lodged its

notice after the draft consent order

was agreed, later filed an amended

s274 notice particularising its

concerns as including dust, noise,

geology, Maori spiritual issues, traffic

and so on. 

The applicant sought to confine the

scope of the proceedings to the only

issue being pursued by the

outstanding appellants, of traffic

effects.  Judge Whiting stated (at p6

of the decision) that s274

participants may appear and call

evidence on any matter that should

be taken into account in determining

the proceedings, which were

determined by the pleadings, and

that it would be incongruous if a

s274 person could widen the scope

of an appellant’s appeal.

However in a further interlocutory

decision13, the s274 participant

submitted that it could call witnesses

and cross examine other witnesses

on the matters brought before the

Court by any of the parties,

including those parties to the draft

consent order.  Judge Whiting

agreed that “any matter that should

be taken into account in

determining the proceedings”,

The Environment

Court does not

have the

jurisdiction to

award a s274

participant costs.

9 A113/2002.
10 A141/2000.
11 A141/2000.
12 A141/2000.
13 A036/01.



Resource Management Journal 21

would include the draft consent

order.  That decision had the

practical effect of raising all quarry

effects issues, for which evidence

had to be presented at the

Environment Court hearing, despite

the issue on appeal being traffic

effects only.

Section 274 participants
cannot claim costs

The Environment Court in Gargiulo

v Christchurch City Council14 followed

the Court of Appeal’s determination

in Mullen v Parkbrook, where Judge

Jackson made the following order

(para 75):

Costs are reserved.  ....  We

remind the participants that

there appears to be no

jurisdiction to award costs to

or against any interested

party (under s274).

And in the very recent costs decision

in Winstone Aggregates v Papakura

District Council15 Judge Whiting

commented that the Court’s

discretion in s269 of the RMA,

which gives the Environment Court

the ability to regulate its own

proceedings in such a manner as it

thinks fit, is limited by the clear

direction from the Court of Appeal

in Mullen, and the express provision

in s285 of the RMA restricting the

ability of the Court to award costs to

“any party”.  Accordingly, Judge

Whiting held at paragraph 29 that

the Environment Court does not

have the jurisdiction to award a

s274 participant costs.

Although no Environment Court

decision has definitively determined

whether an award of costs can be

made against s274 participants since

Mullen v Parkbrook, in view of s285,

it seems clear that the only potential

to claim costs against a s274

participant would be after any High

Court appeal, where a s274

participant either enters a notice of

appearance or plays some other

significant third party role.  Even

then, that would probably only

extend to costs incurred during the

High Court proceedings.

Section 274 participants
cannot appeal to the High
Court

Section 299 of the RMA provides

only that any “party” to any

proceedings before the Environment

Court may appeal against the

decision or a report or

recommendation of the

Environment Court to the High

Court on a point of law.

In the recent High Court decision of

Huakina Development Trust v Waikato

District Council16, a s274 participant

purported to appeal the

Environment Court’s decision to the

High Court, and Justice Wild

adopted the approach of the Court

of Appeal in Mullen v Parkbrook and

stated at page 7 of the decision that:

I am left in no doubt that

EnviroWaste’s argument is

unassailable.  Huakina, as a

section 274 participant in

the appeals to the

Environment Court, has no

standing to appeal to this

Court from the Environment

Court’s decision.  It is not a

party within the meaning of

section 299 of the Act.  

Although Justice Wild pointed out

that the facts of Mullen were quite

different to the Huakina circum-

stances, he said that its message was

unmistakable; a section 274 partici-

pant is not a party and could not

appeal an Environment Court

decision to the High Court.

Resource Management
Amendment Bill - An
invitation for new parties

After a difficult development

phase, under the guidance

of Mullen v Parkbrook, the

position of a s274 participant and

the scope of its rights and

obligations under the RMA seem to

have been refined into a plain,

understated, participant. 

However clauses 76 and 77 of the

Bill (introduced in July 1999) seek

to simplify the status of parties and

participants by repealing ss271A

and 274.  All people who lodge

notices under the new s274 will

become “parties” to the proceedings.

The consequences of allowing any

person with an interest in the

proceedings greater than the public

generally, or representing a public

interest, to become parties are

controlled by the following

provisions:

(a) a notice of appearance must be

given to the Environment Court

within 30 days of receiving a copy of

the notice of appeal;

(b)  a person who becomes a party

to the proceedings may appear and

call evidence only on matters within

the scope of the appeal, enquiry, or

other proceeding; and

(c)  a person who becomes a party to

the proceedings may not oppose the

withdrawal or abandonment of the

proceedings unless the proceedings

were brought by a person who made

14 C137/2000.
15 A113/2002.
16 AP35/02.
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a submission in the previous

proceedings on the same matter.

All new parties will be susceptible to

costs orders, and may claim costs,

although the future of security for

costs and costs against public

interest groups are uncertain at this

stage.17

Conclusion and
observations

After 11 years of s274

participation, it now seems

clear that the s274

participant:

(a) is not a party; 

(b) cannot enlarge the scope of

an appeal;

(c) cannot order discovery; and

(d) has no standing to appeal to

the High Court.

If and when the new Resource

Management Amendment Bill is

finally enacted, s274 will be

amended to provide a new,

composite party status for both

submitters and interested parties.

On the one hand, the amendment

will ensure that all “parties” carry the

rights and responsibilities that

follow.  This will provide redress to

both s274 participants, who can

spend considerable time and effort

in appearing under s274 without the

ability to appeal any decision to the

High Court, as well as applicants

who will be able to seek costs

against s274 “parties”. 

On the other hand, for resource

consent applications, the new s274

power arguably extends the public

participation element of resource

management, with “any person who

has an interest in the proceedings

greater than the public generally”

and “any person represent a relevant

aspect of the public interest” being

afforded party status after the

Council hearing.  Although the 30

day time limit for notices of

appearance will add some certainty

to applicants, there could be an

increase in the introduction of issues

that were never emphasised by or

were of concern to submitters,

and/or were thoroughly dealt with at

the council hearing stage.  

A practical effect of this may be that

the emphasis will move away from

the rights and obligations of parties

under s274, and towards the

interpretation of the tests in the Bill

for “interest in proceedings that is

greater than the public generally”

and “a person representing a

relevant aspect of the public

interest”, which have not been

considered in this article.  These

tests under the new s274 may

become stricter over time.

17 See cl79A of the Bill, as well as the Resource Management (Costs) Amendment Bill.
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In March, the government and

Local Government New Zealand

launched the New Zealand Waste

Strategy (“the Strategy”).  Given the

implications of some of the targets in

the Strategy for resource management

practitioners, the relative lack of

attention that the Strategy has

received compared to the ratification

of the Kyoto protocols and other

sustainable development initiatives

launched by this government, is

somewhat surprising.  The Strategy

denotes a move away from pure effects

based management of activities at the

end of the pipe to an approach that

includes examination of processes

“up the pipe”.  A change of this nature

would fundamentally challenge the

way in which the Resource

Management Act has been

implemented to date and, as we will

show in this paper, requires some

significant changes to the RMA if the

strategy is to be fully implemented.  

● The Strategy notes that, whilst

there is little available data on the

quantity of waste generated and

disposed of in New Zealand, the

problem is large and growing. 

Previous waste policies have tended

to focus on end of pipe solutions and

dealing with the adverse effects of

disposal rather than preventing the

generation of waste in the first place.

The Strategy has taken the next step

and has adopted the concepts of

materials and resource efficiency

throughout the lifecycle of a product.

The broad purpose of the strategy is to

plot a path “towards zero waste and a

sustainable New Zealand”.

At this point, it is worth observing

that this goal is at odds with current

waste management legislation.  The

Local Government Act waste

management provisions focus on a

territorial local authority promoting

effective and efficient waste

management within its district

(s538) whilst the management of

waste disposal under the RMA

focuses on adverse effects at the end

of the pipe.  For instance, under the

current legislative framework, it

would be conceivable for a resource

user to get consent for a hazardous

waste disposal facility without ever

having to consider whether or not

hazardous waste should be generated

in the first place provided that the

facility was economically efficient,

and adequately avoided, remedied,

or mitigated any environmental

effects from its discharge. 

The Strategy Itself

The Strategy outlines a series

of national targets for waste

minimisation, hazardous

waste and the management of the

adverse effects of waste disposal.  To

achieve these targets, five core

policies form the basis of action:

● A sound legislative basis for

waste minimisation and

management

● Efficient pricing

● High environmental

standards

● Adequate and accessible

information

● Efficient Use of Materials.

To implement these policies, four

work programmes are outlined in the

Strategy:

● Institutions and legislation -

including a detailed review of

institutional and legislative

provisions to ensure a sound

institutional and legislative base

for implementing the strategy.

This review is to be completed

by 2003. 

● Waste reduction and materials

efficiency - including the

The New Zealand
Waste Strategy 

- towards zero waste and a sustainable New Zealand

Robert Brodnax, Programme Manager, Environment Waikato (1)

and Jim Milne, Barrister

(1) The views expressed in this paper do not necessarily reflect the official position of Environment Waikato.
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development and design of

economic instruments (a “waste

levy”) that fund waste

minimisation, change wasteful

behaviour and correct the market

failures identified in the Strategy.

● Information and commun-

ication - including an increased

emphasis on the collection of

information on waste generation

and diversion by territorial

authorities.  

STANDARDS AND
GUIDELINES 

The targets

In this section, we examine some

of the targets that have

implications for the preparation

and review of Regional and District

Plans and the resource consent

process.  We also examine whether

those targets are able to be

implemented under current

legislation. 

Information related
targets

Local authorities will report on

their progress on waste

minimisation and management

for their annual report in 2001/02 and

quantitatively on an annual basis from

then onwards.

95% of the population will have access to

community recycling facilities by

December 2005.

By December 2003 all territorial local

authorities will have instituted a

measurement programme to identify

existing organic waste quantities and set

local targets for diversion and disposal.

By December 2007 a clear quantitative

understanding of other organic waste

streams (such as kitchen waste) will have

been achieved through the measurement

programme established by December

2003.

By December 2005 all territorial

authorities will have instituted a

measurement programme to identify

existing construction and demolition

waste quantities and set local targets for

diversion from landfills.

As with any policy initiative, baseline

information is an essential

component.  Without that

information, it is impossible to assess

achievement of the targets that have

been set.  As noted previously, a

recent report in the Waikato (Opus

2001) has some startling statistics that

suggest these targets will be

unachievable without recourse to

regulation of the waste transport and

collection industry through bylaws.

For instance, of the 11 local

authorities surveyed:

● 4 currently reported in their

annual reports on

implementation of their waste

management plans prepared

under the Local Government Act.

● Whilst all 11 territorial

authorities had Waste

Management Plans, only 5 were

fully implemented.

● Much information on the

tonnages of waste transported

and/or recycled was unavailable

for commercial sensitivity

reasons.

● Only 2 territorial authorities

had any information on

quantities of construction and

demolition wastes generated in

their areas and that data only

recorded the quantities of waste

through their transfer stations.

● There is limited accurate

information on the quantities of

liquid waste generated and

discharged to municipal

wastewater treatment plants.

The Local Government Act waste

management provisions were written

at a time when territorial authorities

exercised considerable control over

the waste stream as the majority of

solid waste was dumped at territorial

authority operated landfills.

However, now that the private sector

dominates the waste disposal market

in the top half of the North Island at

least, the bulk of waste generated

never goes near a territorial authority

operated transfer station, or landfill.

Territorial authorities no longer

exercise enough control over the

waste stream to be able influence the

waste disposal decisions of a

generator through price control or to

easily collect baseline data for policy

development and evaluation.

If local authorities are to gather the

information needed to meet these

targets, they are likely to have to

resort to their bylaw making powers

under the Local Government Act to

require waste disposal operators to

obtain licences to operate in their

districts.  These licences would set

The bulk of

waste generated

never goes near

a territorial

authority

operated

transfer station,

or landfill.
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detailed reporting requirements.  This

raises the spectre of each territorial

authority have a separate licensing

regime.  The costs of such a system to

companies that operate trans-

regionally could be significant.  

There is no doubt that the collection

of this information is essential if the

Strategy is to be implemented.

However, the pending legislative

review is going to have to consider

the costs of regulation at the district

level and the possibility that this sort

of regulation would be more

appropriate at a regional or national

level. 

Waste Minimisation Requirements

in Resource Consents and Building

Permits

By December 2005 all regional councils

will ensure that new or renewed

industrial resource consents include a

recognised waste minimisation and

management programme and will report

on the percentage of all consents under

their jurisdiction that have such a clause.

By December 2010 all regional councils

will ensure that at least 25% of existing

industrial resource consents include a

recognised waste minimisation and

management programme.

By way of clarification, the writers

understand that the targets related to

Regional Councils are intended to

apply to discharge consents and that

this may include landfill consents.  

Section 108(1) of the RMA provides

that a resource consent may be

granted on any condition that the

consent authority considers

appropriate, including any condition

of a kind referred to in subsection (2).

The caselaw has clearly established

that this power is not unlimited.

The NZ Court of Appeal in Housing

NZ v Waitakere CC (CA 258/00) has

held that the House of Lords test for

the validity of conditions in

Newbury must be applied by New

Zealand Courts to the RMA.  That

threefold test is that the condition

must:

1. Be for a resource management

purpose not for an ulterior

purpose.

2. Fairly and reasonably relate

to the development authorised

by the consent to which the

condition is attached.

3. Not be so unreasonable that

no reasonable consent authority

duly appreciating its statutory

duties could have imposed it.

In the writers’ opinion section 108

as presently worded does not

empower a consent authority to

impose a valid condition on a

resource consent in order to achieve

either of the above targets.  Section

108(2) would need to be

specifically amended to provide the

necessary jurisdiction.  Section 62,

contents of regional policy

statements, section 67, contents of

regional plans, section 68, regional

rules, and Part I of the Second

Schedule of the RMA should also be

amended to enable a regional

council to put an appropriate policy

framework in place.  Legislative

amendment is likely to be quicker

than the issue of a national policy

statement pursuant to section 45.  It

does not appear that the power

under section 43 to prescribe

national environmental standards

extends to waste minimisation.  The

obligation on a regional council to

report arguably falls under section

27(1) but would be more

appropriately the subject of a

specific amendment to section 35,

or to the Local Government Act.

If it is intended that a consent

authority can decline an application

because the applicant’s proposed

waste minimisation plan is not

adequate then section 105 could

usefully be amended to specifically so

provide.

Landfills receive the residual portion

of the waste stream which other

parties wish to discard.  Landfill

operators have no control over third

party suppliers of waste.  If it is

intended that landfill consents are

also to be subject to waste

minimisation programmes then it is

difficult to see how this could be

practically monitored unless a new

certification system for waste

transporters is introduced by

legislation or through bylaws under

the Local Government Act.

The authors note that the changes to

Regional Policy Statements and Plans

that would likely to be necessary to

ensure that an appropriate policy

framework exists to support decision

making on resource consent

applications are likely to attract

considerable interest from resource

Landfills receive

the residual

portion of the

waste stream

which other

parties wish to

discard.
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users.  On that basis, it is estimated

that the cost to the Waikato Regional

Council alone of progressing such a

plan change through the RMA First

Schedule process would be between

$100,000 and 130,000. 

The costs of repeating this exercise

across the country suggest that

amendments to the RMA or other

legislation would be a more effective

means of making the necessary

changes. 

The RMA permits a 35 year term for

regional consents and many existing

discharge consents have terms

extending beyond 2010.  The second

target above will be incapable of

achievement unless section 128 is

amended to authorise a consent

authority to initiate a review

specifically for this purpose. However,

a review is undertaken at the consent

holder’s cost and the fairness of

imposing this cost on existing consent

holders in order to achieve

government policy must be open to

question.

By December 2005 territorial local

authorities will ensure that building

regulations incorporate reference to space

allocation for appropriate recycling

facilities in multi-unit residential and

commercial buildings.

It is not clear what is meant by

“building regulations”. The Building

Code is a regulation made under s48

of the Building Act 1991 by central

(not local) government. It includes

Part G dealing with Services and

Facilities which could be expanded to

deal with the topic. District plans

commonly include rules requiring

service courts for such buildings,

which rules could be amended to meet

this target. However, the cost of a plan

change for every territorial local

authority in the country would be

considerable.

Construction and
Demolition Landfills

By December 2008 there will have

been a reduction of construction

and demolition wastes to landfills

of 50% of December 2005 levels measured

by weight. 

In many regions, the increasing costs of

waste disposal have seen the evolution

of a new type of landfill.  Construction

and demolition landfills are a hybrid of

relatively uncontrolled cleanfills and

the modern engineered landfill.

Regulatory experiences with the

management of these sites have not

always been positive in recent times

due to variable standards of site

management and the consequential

risks of landfill fires and other adverse

environmental effects (An unconsented

site in the Waikato Region was subject

to a landfill fire for more than 3 weeks

earlier this year). Overseas experience

suggests that construction and

demolition landfills are at greater risk

of fire due to spontaneous combustion

than are landfills for municipal waste.  

It appears that the intent of the Strategy

is  to encourage the building industry

to examine its waste management

practices at the source rather than

relying on construction and demolition

landfills.  It is noted that the evidence

by those in the industry presented at

two recent applications in the Waikato

for construction and demolition

landfill consents was that every effort is

already made to reuse such materials

and that there is little opportunity for

further diversion of waste. The Strategy

needs to be more explicit in setting out

what it seeks to achieve in this regard.

The kinds of regulatory mechanisms

that seem most likely to be successful

at achieving this target would be the

addition of waste minimisation

requirements on building consents or

on land use consents issued under the

RMA.  Provisions of this nature would

require either a review of the Building

Code, or a change to every District Plan

in the country.  Again, the alternative of

amendments to legislation has some

attractions compared to plan changes

across the country.  

Trade Waste

By December 2005 all territorial

authorities will have

implemented and be monitoring

model general trade waste bylaws based

on the New Zealand Standard Model

General Bylaws Part23 Trade Waste or

its equivalent.

By December 2005 all territorial

authorities will ensure that all holders of

new or renewed trade waste permits will

have in place a recognised waste

minimisation and management

programme.

The application of trade waste

bylaws is highly variable across the

country and will present challenges

for the achievement of these targets.

The Strategy

needs to be

more explicit in

setting out what

it seeks to

achieve in this

regard.
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The current New Zealand Standard is

being reviewed, and the clear

expectation of the strategy is that the

revised standard will include

provisions that implement this

target.  That being the case,

industries that discharge waste to the

trade waste system can expect

pressure to produce waste

minimisation and management plans

in the very near future.

Within the next 2-3 years territorial

authorities will need to consider

launching a review of existing

bylaws, or promoting a bylaw if they

currently do not have one.  

From a regional council perspective

it is noted that many resource

consents for municipal systems

currently focus on managing effects

of sewage discharges at their

discharge point.  Few look at the

inputs to the system.  One possible

extension of this government policy

is that resource consents for these

discharges should be looking up the

pipe to ensure that inputs to the

trade waste system are adequately

monitored and accounted for. 

Minimum Standards

By December 2005 all cleanfills

will comply with the cleanfill

disposal guidelines.

By December 2010 all substandard

landfills will be upgraded or closed.

By December 2020 all substandard

waste water treatment facilities will be

upgraded, closed or replaced with

systems that comply with all relevant

regional and coastal plans, standards

and guidelines.

These three targets demonstrate a

commitment from the government to

the ideal of a consistent standard of

regulation for the waste disposal

industry across the country.  This

consistent standard is necessary as

the current variability in consent

requirements from north to south

carries risks that rather than reduce

waste generation, generators will

choose to send their waste to cheaper,

less environmentally sound waste

disposal sites in other regions.  

Other Targets in the
strategy not discussed
here

There are a range of other targets not

evaluated in this paper.  Some of

these targets, especially those related

to the management of hazardous

waste and contaminated sites,

address areas where there are widely

acknowledged gaps in existing

environmental management

legislation.  The filling of these gaps is

likely to require some legislative

review in the future. 

The other targets relate to topics such

as full cost recovery for waste

disposal by territorial authorities,

management of organochlorines in

the environment, and the setting of

targets for diversion of organic waste

from landfills for beneficial reuse.  At

this stage, these targets can, to a large

extent be achieved through the use of

tools that are already available under

the RMA or the LGA.

CONCLUSION

Of necessity this paper has given only

a general overview of the contents of

the Strategy.  Issues such as the

concept of a waste levy, the fine detail

of the existing legislative framework

and the potential usefulness of non-

regulatory measures have been

glossed over.

However, from the analysis

presented, it is clear that the Strategy

has considerable implications for the

practice of resource management in

New Zealand.  The review of

legislative framework for waste

management that forms part of the

Strategy could bring to a head the

conflict between the concepts of

sustainable development (as

articulated in this Strategy, the

principles of Agenda 21, and the

preferred policy package to ratify the

Kyoto Protocol) and sustainable

management as enshrined in the

RMA.  At another level, the strategy

challenges the “end of pipe” focus that

the “effects based” regime in the RMA

brings to consideration of consents

for discharges of waste into the

environment.  The resolution of these

issues may lie in the creation of a

separate Waste Minimisation Act, and

a further whittling away of the status

of the RMA as the pre-eminent

environmental legislation in New

Zealand.  
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INTRODUCTION

The traditional practice in the

Planning Tribunal and latterly

the Environment Court is that

the evidence is not given live or ‘viva

voce’ through question and answer (as

is usual in countries with common law

traditions).  Instead the practice has

been for the evidence to be put into

writing and exchanged 5 days before

the hearing.  Then at the hearing after

swearing their oath or making the

affirmation, the witness reads1 his or

her brief aloud and in full in Court

before cross-examination.  

The purpose of this paper is to ask

everyone interested in the procedures

of the Environment Court to consider

the reasons for the Court’s procedures

in respect of the giving of evidence to

the Court and to ask whether we can

do better.  I declare an obvious interest:

I have uniformly followed a different

practice (described below) from the

traditional one of having all evidence

read aloud to the Court.  I should

emphasise that what follows is my

personal view and not that of the

Environment Court or any other

member of it.  

An alternative procedure to that in the

Practice Note is regularly, but not

invariably, used by my division of the

Court.  It is:

(1) For the written evidence in

chief2 to be exchanged at least three

weeks before the hearing;

(2) For rebuttal evidence to be

exchanged in writing, at least one

week before the hearing;

(3) For the evidence to be lodged

with the Registrar of the Court one

week before the hearing;

(4) For the members of the Court

to read the evidence (for the first

time) in the week before the

hearing;

(5) At the hearing the witness is

sworn then confirms their brief as a

true and correct statement of their

evidence so that it becomes part of

the Court’s record; and

(6) Cross-examination and ques-

tions by the Court ensue without

the brief of evidence being read

aloud to the Court by the witness.

In longer cases the Court reads

much of the evidence twice before

it is confirmed in Court by the

witnesses - once as a reading of the

evidence before the hearing, and

then again during the hearing as a

refresher within the 24 hours

before the witness takes the stand.

In discussing the issue whether

evidence should be read aloud to the

Court, or in advance, it is important to

bear in mind five points (three

procedural and two general) about the

Environment Court’s jurisdiction.

First, almost all evidence given to the

Environment Court is in writing

which is circulated to all parties in

advance.  Secondly, the Court has very

wide powers:

● To regulate its procedure as it

thinks fit3;

● To conduct proceedings 

without formality4;

● To receive anything in 

evidence it considers 

appropriate;

- so that, arguably, it has more wide-

reaching powers than a Commission

of Inquiry5.  Thirdly, much of the

evidence given to the Court consists of

expert opinions - there are few

disputes about primary facts.

Fourthly, the Environment Court

nearly uniquely6 for a judicial body is

not deciding cases about past events,

but forecasting future events in the

world of natural and physical

resources and whether there need to

be objectives, policies and methods to

manage them7; or whether conditions

should be imposed, or consent

A Note on Methods 
of Giving Evidence in

the  Environment Court

1 Practice Notes (1998) para 28.
2 Perhaps the brief should be signed by the witness as a confirmation that it is their evidence.
3 Section 269(1) of the Resource management Act 1991 (“the RMA”).
4 Section 269(2) RMA.
5 Under the Commission of Inquiry Act 1908.
6 Family Courts in deciding custody and/or guardianship cases also have to gaze into the crystal ball.

Judge J R Jackson, Environment Court
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refused8; to events involving human

agency.  Fifthly the Environment

Court, uniquely for a judicial branch

of government, has a role of judicial

oversight of (subordinate) legislation

and indeed to rewrite such legislation

(this is limited by the code in the First

Schedule to the Act).

Reading the evidence aloud
in Court

The reasons given for the

Court’s traditional practice -

inherited from the Planning

Tribunal - have never clearly been

articulated in any decision (to my

knowledge) but appear to include

these propositions: that hearings

should be in public9; that it is useful to

see the demeanour of the witness and

listen to their emphases and/or

mistakes; that at least if the evidence is

read the parties know it has been seen

(and heard) by the Court; and that

accordingly justice is seen to be done.

No doubt some witnesses would

prefer to read their evidence in public.

Some of course (inadequately briefed)

attempt to diverge from their briefs at

every opportunity.  Equally it is

obvious that other witnesses would

prefer not to have to read their

statement of evidence aloud.  For

some expert witnesses it is a real chore

to  have to read extensive evidence

aloud before cross-examination starts.

But it should always be remembered

that it is what is written that is

important, not how it is said.  This is a

matter of substance over style.  

It is difficult to understand why all the

evidence (especially expert evidence)

should be read in public to ensure that

justice is seen to be done.  First, copies

can (and should) always be made

available to journalists and usually to

interested members of the public.  In

cases of great public interest that may

not be possible (for reasons of expense

and conservation of trees).  But such

cases are likely to have deeper and

longer cross-examination on the key

issues - which are the issues of most

importance and relevance to the

public as well as to the Court. 

It seems to me that the reading aloud

of the witness’ views is not the most

important part of the hearing - they are

really present in person so they can be

cross-examined and/or asked

questions by the Court.  It is in my

view much easier to ask meaningful

questions if the Court has been able to

read the statement in advance.

Some counsel like to have the

evidence read in Court because it

assists with cross-examination.  There

is some advantage in that - counsel can

hear the stumbling that suggests the

words are not those used by a witness

to their briefing solicitor, or they can

hear the emphases which might make

the meaning of the written words

clearer (or more obscure).  In my view

they are small advantages for counsel

compared to those they already have

(under either system), that is, having

the evidence in advance and being

able to obtain one’s own witnesses

comment on it to assist prepare cross-

examination.  As for viewing the

appearance of the witness there are

three points about this.  First this is

quite a different exercise from

watching viva voce evidence.

Witnesses rarely look away or qualify

their evidence when reading a written

statement.  Secondly because in

resource management proceedings

there are rarely disputes of primary

fact, that direct lying to the

Environment Court is (in my guess)

rather unusual.  Thirdly it has been

suggested that emphases may be given

by a witness which do not appear in

writing.  But why do they not? -

underlining or italics add emphasis

and save a great deal of time.

Conversely, if a witness is permitted to

add an oral explanation (often at some

length) then their evidence has not

been given in writing to the other sides

in advance. In my experience such

additions are often poorly expressed

and unhelpful.  

In the past10 there was a less than

perfect practice, especially in cases

lasting 4 days or more, where the

witnesses for the appellant would read

their evidence in full, but later

witnesses would be requested (they

rarely refused) not to read theirs

because the Planning Tribunal was

running out of hearing time.  That

seemed unfair.

Under the Practice Note, the Court has

experts giving up their valuable time

(and costing their client) to come to

the Environment Court to read

prepared briefs of evidence.  Is not the

normal procedure both optimistic and

perhaps even arrogant in its

assumption that the Court’s members

can listen to the evidence and

understand it completely as it is read?

For myself I confess to not

immediately understanding all expert

evidence when it is read to me if I have

not seen it before.

Reading the evidence in
advance

Is it not preferable, at least for an

expert witness, for them to know

that their evidence has been read

previously and that the Court has had

7 In references under the First Schedule to the RMA.
8 In appeals under section 120 RMA.
9 Section 277 Resource Management Act 1991.
10 At least before 1996: I do not know whether it still occurs.
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some opportunity to reflect on it

before the witness becomes available

for cross-examination by counsel and

questions by the Court?  Even if the

evidence is well written, expert

evidence on very complex issues may

well be equally complex in itself.  It

may require backtracking, cross-

references to other parts of the

evidence, re-reading of some

sentences or paragraphs, and time

(different for each reader or listener)

to study figures, tables and diagrams.

Further there are particular problems

in reading planning evidence which

requires, in anything other than

simple cases, constant checking of the

evidence against the relevant

provisions of the plan(s) read ‘as a

whole’ (i.e. all the relevant parts)

before the evidence can be assessed

for its utility.  

It is my division’s view (unsupported

by statistics, expert or otherwise) that

the alternative method11 we use saves

one-third to one-half of the usual

sitting12 time.  If correct, that is a really

significant saving in lawyers’ and

experts’ bills for the Court’s

customers.  I gain the impression too

that hearings over-run the allotted

hearing time less frequently if the

evidence-in-chief is not read to the

Court.  I note that in a (UK) Report to

the Lord Chancellor by Sir Peter

Middleton13 (on the Woolf report) the

author stated:

The need for experts to give oral

evidence is a major cause of delay.

Its removal in all but exceptional

fast track cases is a key change.

This should also mean that more

experts are prepared to act as

witnesses, which may in turn help to

reduce the cost of experts’ reports. 

A criticism of the “taken as read in

Court” procedure is that parties do not

know whether evidence has been read

(or not) or whether the Court has

understood it.  That is given as a reason

for requiring evidence to be read to the

Court, on the basis that if it is read out

loud in Court, at least  the parties know

(or think they do) that it has been

heard by the Court, if not necessarily

understood.  I am not sure of the

validity of that criticism.  Surely if the

Judge states she or he has read the

evidence there is no issue about that.

Of course a losing party (and there is

nearly always one) may often consider

that the Court has not understood the

evidence.  However that bitterness may

occur whether the evidence is read

aloud or not.  That is in the nature of

the process - although the Court

usually spends much of its decision

giving reasons to the prospective loser.

Questioning of the witness by the

Court (if the evidence is sufficiently

relevant) is one method of alleviating

any reasonable concern on this issue.

Finally, the practice of reading evidence

in advance has the advantage that it

moves the emphasis of the Court

hearing on to what is usually the most

important aspect of a live hearing: the

testing of evidence by cross-

examination.

Other Courts’ practices

In New Zealand another Court

which rarely requires evidence in

chief to be read orally is the Family

Court.  That is, coincidentally, the

other ‘predictive’ Court.  However, its

hearings are not held in public whereas

there is a statutory obligation14 for

Environment Court hearings to be “in

public”.  

The High Court may give a direction

dispensing with reading evidence15.

Rule 441F of the High Court Rules

requires that the written statement(s)

of the witness:

(a)...Shall, unless the trial Judge

otherwise directs, be read by the

witness at the trial as the witness’s

evidence in chief ...

McGechan on Procedure refers to the

circumstance in which a Judge might

direct otherwise as being16:

... It is in respect of lengthy and

detailed expert evidence which has

been exchanged well in advance of

trial that a direction dispensing with

reading by the witness may be

appropriate.

Overseas’ jurisdictions

In Australia17:

In the Federal Court, Family Court

and AAT expert evidence is

generally provided in writing.

Expert examination in chief is not

required, but experts are subject to

cross-examination.  The Law Society

of South Australia has submitted

that consideration should be given to

requiring leave to cross-examine

experts. [My underlining].

In the UK18 civil jurisdictions:

The new English Civil Procedure

Rules provide that expert evidence is

to be given in a written report and, if

a claim is on the ‘fast track’, the

court will not direct an expert to

attend a hearing ‘unless is necessary

to do so in the interests of justice’.

The suggestion that an expert need not

even attend a hearing is remarkable.

11 Described above.
12 The Court’s time is not saved: it still has to read the evidence.
13 Lord Chancellor’s Department, London 1997.
14 Section 277 RMA.
15 McGechan on Procedure para 441F.04.
16 McGechan on Procedure para 441F.01.
17 The Australian Law Reform Commission Discussion Paper 62: Expert Evidence para 13.59.
18 As above para 13.58.
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In the UK Planning Inspectorate -

which has a nightmarish thicket of

bureaucratic procedures which do not

engender confidence - there is a

procedure whereby:

(1) all evidence is in writing;

(2) it contains a summary not

longer than 10% of the main

evidence; and

(3) the witness reads only the

summary to the Court.19

This is a potential compromise that

might be useful in New Zealand,

although it does not seem to be

particularly logical.  Further one

problem I have with summaries

(especially of planning evidence) is

that, not infrequently, they state

something different to the ‘main’

evidence.  Then what does one

believe?

For all Federal Courts in the USA the

Third Manual for Complex Litigation

suggests that for non-jury trials the

statements of direct testimony should

be prepared.  Then20:

Where credibility or recollection is

not at issue, and particularly when

the evidence is complicated or

technical, the court may order that

the direct testimony of witnesses

under the parties’ control be

presented in substantial part through

written statements prepared and

submitted in advance of trial.  At

trial, the witness is sworn, adopts the

statement, may supplement the

written statement orally, and is then

cross-examined and perhaps

questioned by the judge.  The

statement is received as an exhibit

and is not read into the record.

This procedure, particularly

appropriate for expert witnesses,

witnesses called to supply factual

background, or those needing an

interpreter, has several advantages.

The proponent can ensure that it has

made a clear and complete record;

the judge and opposing counsel,

having read the statement, are better

able to understand and evaluate the

witness’s testimony; opposing counsel

can prepare for more effective cross-

examination; and the reduction of

the amount of live testimony saves

time.

This is, with respect, both a reasoned

and authoritative statement of the

advantages of reading the evidence in

advance (and not in Court).

In none of the overseas papers which I

have read is there any support for the

idea of reading full reports (which is

what experts’ briefs are) aloud to the

Court.  

Practicalities

Practical issues are:

(1) The Court needs time to read

the evidence - once as a whole

before the hearing; and each brief

again during the hearing so that

each witness’ evidence is fresh in

the memory.  That suggests sitting

hours should not usually be too

long.  This also assists cross-

examiners who need to prepare

for the next day.

(2) The written statements of

evidence need to be filed in Court

in accordance (preferably at least

one week before the hearing) so

that the members of the Court

can read them.

(3) As for ensuring evidence in

chief becomes part of the record:

my Court’s practice is that I

simply ask counsel to have the

witness confirm their evidence on

oath or affirmation and record it

under a separate document

number in sequence.  In the

Federal Courts in the USA the

evidence (or report) may be

produced as an exhibit (and I

note that in any jurisdiction

written exhibits are rarely read to

the Court in full).  

(4) Should the practice only

apply to experts, and not to lay

people?  In particular Maori lay

witnesses - with their culture’s

emphasis on oral persuasion and

‘speaking from the heart’ - may

feel more comfortable giving

direct viva voce evidence which is

not written down in advance.  

CONCLUSIONS

In my view there are three powerful

positive reasons for changing the

traditional practice21:

(1) The changed procedure saves

clients a considerable amount of

money in lawyers’ and experts’

fees;

(2) Justice to the parties and to

the experts suggests the Court

should read the evidence in

advance so that the Court’s

members have had time to

understand it as a whole;

(3) The overseas authorities I

have read all favour the reading in

advance of expert evidence, and

most of them are not in favour of

statements being read aloud in

Court.

I look forward to hearing other

reasoned views on this issue.

19 Para 36 of Annexure 3 to Circular DETR 05/2000 [search: www.planning_inspec].
20 Para 22.51 (footnotes omitted) [p.160].
21 Whilst always recognising that there will be (exceptional) cases where evidence should be given orally. 
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The Long and Winding
Road to Kyoto and Beyond

This article considers the

background to the

Government’s proposed

ratification of the Kyoto Protocol, the

related strategies, the legislation that

needs to be implemented, issues for

the RMA and some thoughts for the

future.

The proposed ratification by New

Zealand of the Kyoto Protocol

(Protocol) has recently received

wide-ranging media attention.

However, it is important to keep

in mind that the Protocol is one

step on a journey that began

decades ago.  Current moves by

Government to put in place a

framework necessary for and

before ratification of the Protocol

are the result of decisions made at

the time climate change first

began to receive worldwide

attention.

Some of the way stations on that

journey include:

● The establishment in 1988 of

the Intergovernmental Panel on

Climate Change by the World

Meteorological Organization and

the United Nations Environment

Programme.

● The signing in 1992 of the United

Nations Framework Convention on

Climate Change (UNFCCC) with its

ultimate objective of:

stabilization of greenhouse gas

concentrations in the atmosphere

at a level that would prevent

dangerous anthropogenic

interference with the climate

system.  Such a level should be

achieved within a time-frame

sufficient to allow ecosystems to

adapt naturally to climate change,

to ensure that food production is

not threatened and to enable

economic development to

proceed in a sustainable manner.

● The 1997 adoption by the United

Nations of the Protocol.

● The various meetings of the parties.

New Zealand has not yet ratified the

Protocol, but the Hon. Pete Hodgson,

the Labour Government’s Convenor of

the Ministerial Group on Climate

Change, has continually underlined his

Government’s intention to sign the

Protocol at this year’s Summit (Rio+10)

in Johannesburg in September.  His

view is that the costs of climate change

are “inestimable” and that:

Climate change is a global

problem, which means

concerted international action is

the only remedy. And the

Protocol is simply the only

concerted international action on

offer.

The National Party opposes early

ratification.

In addition to the matters raised

below there have been various moves

by the New Zealand Government to

comply with the UNFCCC including

the development of draft strategies

such as the Transport Strategy, the

Waste Strategy and the National

Energy Efficiency and Conservation

Strategy (NEECS).

The National Interest Analysis

(prepared by the Ministry of Foreign

Affairs and Trade) was tabled in

Parliament in February 2002.  Not

surprisingly, it concluded that it was

in New Zealand’s national interest to

ratify the Protocol.  

As with any international treaty, the

UNFCCC and the Protocol have no

domestic effect until laws are passed

by Parliament.  The Government has

taken a number of steps in

developing domestic legislation to

The proposed ratification by New Zealand of the Kyoto
Protocol to the United Nations Framework Convention 
on Climate Change 

The Phillips Fox Climate Change Group 
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ensure the Protocol does have effect

in New Zealand.

Preferred Policy Package

The Preferred Policy Package,

issued at the end of April, is a

consultation document that

sets out the Government’s position on

issues of climate change policy.  It

should be read in conjunction with the

draft strategies and the NEECS.  As is

noted in the document, the climate

change policy development process

will continue for years to come.

The Government has recognised that

different parts of the economy will be

affected in different ways by

ratification.  Accordingly, four

economic groups have been identified

that will receive different treatment

under any legislation put in place.

These are:

● Competitiveness-at-risk group -

sectors of the economy and

particular industries that would

‘find adjustment difficult’ if faced

with the cost of meeting domestic

emissions reduction requirements

during the first commitment

period.  The protection through

Negotiated Greenhouse Agree-

ments (NGA) is seen as temporary.

Its purpose is to assist firms whose

competitors do not have to meet the

cost of compliance with the

Protocol, and the loss of

competitiveness could result in the

demise of the firm or leaving New

Zealand or reducing staff and

production in the short term to

compensate for increased costs.

● General energy users group -

businesses, organisations and

households for which energy

(electricity, gas, coal or transport

fuels) is a cost, but may not be a

major cost in their operations.  As a

group, it represents approximately

one quarter of New Zealand’s

greenhouse gas (ghg) emissions,

but about two thirds of its CO2

emissions.

● On-farm agriculture - both methane

and nitrous oxide are ghgs and

make up 55% of our ghg emissions.

This makes New Zealand unique

amongst the developed countries

and the Government felt that the

cost of imposing emissions liability

on this sector was too high.  On this

basis, there is to be no charge levied

on the farming sector during the

first commitment period, but the

sector must provide funding for

research to reduce emissions.

● ‘Other’ groups - these are sectors

where factors such as a lack of cost-

effective abatement options

(synthetic gases sector) and/or

emission measurement difficulties

(the waste sector) affect their ability

to cope with a cost on emissions in

the short term.

Forestry has also been singled out for

unique treatment.  The Government

will meet all liabilities arising from

Kyoto Forests (forests planted post

1990 on land where there has been a

land use change) but it will hold all

sink credits to meet the national

emissions target.  It will also meet the

deforestation liability arising during the

first commitment period up to 5% of

the total harvest during this period.

The Preferred Policy Package provides

that emissions from the general energy

users group will be taxed during the

first commitment period (2008-2012),

and the revenue raised used to fund

emissions-reducing policies and/or

redistributed through the tax system.

Price measures will be aimed at shifting

relative prices of goods and services

and reducing emissions.  Specifically,

this group will face an emissions charge

approximating the international price

of carbon, capped at NZ$25 per tonne

of CO2 equivalent.

In relation to the agricultural sector,

research is an important part of the

Preferred Policy Package.  A

partnership approach between the

sector and Government to investment

in a sustained research effort is the

Government’s preferred option.  An

unwillingness on the part of the sector

to invest will see a research levy

imposed.

Emissions by the transport sector are

an increasing focus of the Government

and addressed in the New Zealand

Transport Strategy.  Alternatives to

roading such as public transport, rail

and the needs of pedestrians and

cyclists will be given greater emphasis

in a drive to encourage usage of more

energy efficient modes of transport.

In conjunction with the Preferred

Policy Package, and as part of NEECS,

the Government announced a national

target for renewable source energy use.

The Government’s preference is to

achieve this target through ‘best

endeavours’ rather than through

statutory force.  The intended

mechanisms are:

1 An expanded renewable energy

programme under the NEECS

focusing on research, informa-tion,

training, demonstra-tions/pilots and

a Government purchase pro-

gramme for solar water heating.

2 A ‘projects’ mechanism, designed as

a competitive bid-in process to

create incentive for renewable

energy and achieve cost-effective

CO2 emissions reductions.
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The projects mechanism is also part of

the Preferred Policy Package.  Projects

are specific activities aimed at

delivering defined outcomes in return

for provision by the Government of

an incentive (payment/emissions

units).  Note, however, that this is a

contestable process and applicants

must establish that they would not

have undertaken the project anyway.

Climate Change Response
Bill

The domestic implementation

of the Protocol via legislation

will take place in two stages.

The first is the passage of minimum

legislation required for ratification

that will allow for a national registry

to record holdings of emission units, a

national inventory to record New

Zealand’s ghg emissions and powers

for the Crown to trade and manage

holdings of emission units to meet

New Zealand’s obligations under the

Protocol.  The second is the passage of

legislation specifying detailed policy

measures.

The Climate Change Response Bill is

the first stage.

The operative provisions of the Bill are

divided into two parts: Institutional

Arrangements and Compliance.

Institutional Arrange-ments is further

divided into 3 subparts: Powers of the

Minister of Finance, Registry and

Inventory Agency.

The Minister of Finance is given the

power to carry out trading activities

with respect to ‘units’ (which are

specified in the Protocol) including

the buying or selling of units.  ‘Units’

include assigned amount units,

certified emission reduction units,

emission reduction units, and

removal units.

A Registry is to be established as the

body responsible for the accurate

accounting of ‘the issue, holding,

acquisition, transfer, retirement, and

cancellation of units’.  It will also be

responsible for exchanging

information with overseas registries.

The Inventory Agency means the CEO

of the Ministry for the Environment.

The Agency is responsible for

estimating annually New Zealand’s

human-induced emissions by sources

and removals by sinks of ghg and

preparing reports to the United

Nations agency responsible for climate

change.

The compliance provisions give

authorised inspectors the power to

enter land or premises (excluding

dwelling houses) to collect information

and to determine whether a person is

complying with any regulations made

under the Act.  During an inspection,

the inspectors may inspect and copy

any documents or business records,

take samples of water, air, soil or

organic matter and carry our tests.

Failing to provide necessary

information or obstructing, hindering,

resisting or deceiving an inspector

constitutes an offence attracting a

maximum fine in the case of a

company of $30,000.

The Bill is actually relatively short -

some 51 clauses.  The bulk of the Bill is

taken up with explanatory notes, a

copy of the UNFCCC, and a copy of

the Protocol.

RMA issues

The Preferred Policy Package

notes the complex issues

surrounding the role of the

RMA in dealing with ghg emissions.

These issues include health effects,

monitoring of emissions through

resource consent conditions, the

potential for addressing emissions

twice - once through national climate

change instruments and once through

the RMA, future urban development

emissions and regional inconsistency

in treatment of ghg emissions through

statutory planning instruments.

While the Government has indicated

in the Preferred Policy Package that it

proposes to amend the RMA, it has not

provided any guidance as to how this

might occur in practice.  The Preferred

Policy Package states at page 48:

The Government intends

amending the RMA in order to

remove the ability of Councils to

control activities, via resource

consents or rules in plans, for

reducing greenhouse gas

emissions and their effects on

climate change.  It expects that in

time, climate change price

instruments will address

greenhouse gas emissions in a

more consistent and efficient

manner than RMA controls on

emissions to air. 

The objective of any RMA

amendment would be to avoid

putting RMA resource consent

applicants in the ‘double

jeopardy’ position of being

required to mitigate effects under

the RMA framework, when they

also have to meet obligations

under the Government’s national

climate change policies.

If the RMA is to be amended, what

form of amendment is appropriate?  If

the long-term intention of

Government is to remove all ghg

emission control from local authorities

and to have this issue dealt with

outside the RMA process altogether,

then the practical difficulties this could
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create for local authorities need to be

addressed. 

By way of example: Air discharge

consents are sought by an industry

player.  The discharges will include ghg

emissions.  The relevant regional plan

includes detailed provisions directed at

reaching desired air quality targets and

a monitoring of those targets through

the consenting process.  The RMA has

been amended so that ghg emissions

are addressed outside the RMA, thus

the ghg emissions cannot be

considered in the consenting process.

The local authority has no statutory

means of influencing the ghg emissions

relevant to the discharge consents

sought.  The government agency

dealing with the greenhouse gas aspect

of the operation makes a decision,

without consultation with the local

authority, that is entirely inconsistent

with the local authority’s own air

quality targets and provisions of the

regional plan.  How can this conflict be

resolved?

Should central government decide that

this policy is to have sufficient teeth to

enable New Zealand to meet its

obligations on an international stage,

then it would be logical to focus the

legislative implementation at a national

level.  This would provide guidance to

local authorities in ensuring that their

statutory planning instruments are

consistent with the national position so

that the ultimate objective is achieved.

The Preferred Policy Package appears

to exclude this option because it will

take too long and cost too much.

However, if the Protocol is to be ratified

and applied nationally, it is difficult to

see how minor tweaking of the RMA

will achieve the national and

international goal.  

Further thought also needs to be given

to the apparent conflict between the

Preferred Policy Package and the New

Zealand Waste Strategy.  The Preferred

Policy Package proposes to exclude the

waste industry from climate change

issues for the meantime and to instead

rely on the Waste Strategy to achieve

the desired reduction in ghg emissions

from the waste sector.  A prime target

of the Waste Strategy is to focus on

waste minimisation and one of the

proposed methodologies for

implementing this is to require that

recognised waste minimisation and

management programmes be included

in applications for new resource

consents and also in applications for

renewed consents.  If part of the

purpose of this strategy is to drive

down emissions to air, including ghg

emissions, then local authorities will

have to retain some control over those

emissions to ensure the objectives of

the Waste Strategy are being met.  It is

not clear how this would occur if

responsibility for ghg emissions under

the RMA is taken away from local

authorities.  

In addition, there appears to be a

conflict between the obligations on the

industry proposed through the Waste

Strategy and the ability for members of

the Waste Industry to satisfy the

requirements in order to receive

incentives under the projects

mechanism if it could be argued that

they had to undertake the ‘project’

anyway pursuant to the Waste

Strategy.

The path into the future

There are a number of big issues

still to be decided:

How will the RMA be dealt with?

What will be the impact of

nationalising carbon credits?

Will the Government’s Preferred Policy

Package mean that New Zealand

industries (i.e. emitters) are not able to

compete internationally with their

counterparts in countries that have not

ratified the Protocol?

What are the implications for Treaty

claims (not mentioned as such in this

article but where property and

property rights are concerned Treaty

claims are bound to be impacted on)?

Trading in carbon units in the open

market - is this ever going to happen?  

Whatever the answers to these issues

may be, there is one issue that needs

careful consideration now - the various

approaches set out in the Preferred

Policy Package, the Climate Change

Response Bill and the various strategies

for waste management, transport and

energy efficiency must be brought

together in a cohesive whole if New

Zealand has any hope of meeting the

obligations the Government is about to

sign up to.
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The Resource Management

Act 1991 (the Act) has one

purpose.  It is to “promote

the sustainable management of

natural and physical resources”.

When deciding if a proposal is

consistent with the underlying

principles of the Act sections 6-8

guide a decision maker.  Sections 6

contains five matters of national

importance that must be recognised

and provided for by anybody

exercising any function or power

under the Act.  The first four are

concerned with protecting

important and outstanding natural

features and public access to them.

Evaluating these matters is

reasonably straightforward, a matter

of balancing competing interests

and being consistent with precedent

cases.   In comparison, the direction

in section 6(e) to recognise and

provide for the relationship of

Maori and their cultural traditions

with their ancestral lands, water,

sites, waahi tapu, and other taonga

has created issues for applicants and

decision makers.  The nature and

level of evidence required to

demonstrate a cultural or spiritual

relationship with a site or area that

is deserving of recognition and

protection, under section 6(e), has

not been directly addressed but a

number of decisions indicate the

approach of the Court. 

Section 6(e) cannot be applied

without knowledge of Tikanga

Maori (Maori customary values and

practices).  Under section 276(1)

the Environment Court has wide

powers to admit in evidence

anything it considers appropriate.

It is not bound by the rules of

evidence applying to judicial

proceedings (section 276(2)).

Environment Court

In cases such as Hampton Downs

(A110/01) the Court has had to

deal with conflicting evidence

as to whether section 6(e) is an

issue.  Both the section 274

appellants and the applicants

presented evidence as to whether

the area was waahi tapu, being a

place sacred to Maori.  In the

Pegasus Bay (A05/02) decision the

applicant was confronted with

information which one person

claimed to be the repository of.  In

both cases the section 274

appellants were minority members

of their tribe who, despite the

resolution through consultation

with the official representatives of

the tribe, continued to oppose it.   

Courts are well used to determining

evidence based on the testimony of

witnesses.  The Hampton Downs and

Judicial Evaluation of 
Tangata Whenua Claims 

- to a cultural or spiritual relationship with a site or area
that is deserving of recognition and protection under
section 6(e) of the Resource Management Act 1991

Jim Guthrie, Anderson Lloyd

Despite the

many cases in

which evidence

of  Tikanga Maori

has been

relevant the

Court has not

enunciated the

test to which

they have put

the evidence.
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Pegasus Bay decisions demonstrate

that the Court is well able to

determine the validity and

relevance of contradictory evidence

in relation to Tikanga Maori.

However, despite the many cases in

which evidence of Tikanga Maori

has been relevant the Court has not

enunciated the test to which they

have put the evidence.  It would be

helpful for such a test to be decided

so that both applicants and

appellants know what they will be

confronting.

The importance to Maori of a

cultural or spiritual relationship

with the environment is

undeniable.  The difficulty that

Hampton Downs and Pegasus Bay

demonstrate is that that cultural

or spiritual relationship is not the

same for all Maori, or even those

within a tribe or iwi.  However, a

set standard must be met for a

relationship to qualify for

recognition under section 6(e).

This is especially important when

there is disagreement between the

tangata whenua who will be

affected.  In this situation resource

consent applicants face the

difficulty of disproving something

which is not easily open to

criticism and they have little

information about.  

In Te Rohe Potae O Matangirau

Trust (A107/96) it was held that a

decision maker cannot accept that

an area is waahi tapu on the word

of a kaumatua without question

but must hear evidence in relation

to the matter and make a finding

based on a balance of the

probabilities.  However, as with

the decisions in Hampton Downs

and Pegasus Bay how the evidence

was to be tested was not

discussed.  

The Environment Court has

provided some guidance on how it

approaches competing Maori

interests based on the experience of

the Waitangi Tribunal.  In Land Air

Water Association v Waikato Regional

Council (A 100/01) the Court set

out the following from the Waitangi

Tribunal and stated:  

“It is one thing for a Maori to

give evidence in terms of their

customs and quite another thing

again to give evidence that

explains them.  It is how

customary evidence is interpreted

that is the more crucial matter.

The Tribunal uses expert

evidence, Maori or Pakeha, for

that purpose.  Today, we have the

benefit of anthropologists who

provide just that.  Anthropology

was but a fledgling discipline in

1958, and Maori studies had still

to receive independent

recognition in universities.

Moreover, today there are Maori

who are able to clarify the

meaning behind the symbols and

to impart knowledge of their

customs in terms comprehensible

to European.  

[397] We feel it important to set

out the above.  It provides an

appropriate methodology for this

Court’s role in interpreting

concepts of Tikanga Maori.  ... By

applying the above methodology

the Court can make a

determination on the evidence

just as it has to make

determinations on many matters

which are outside the

professional expertise of its

members.  These matters may

include both the physical sciences

and cultural values not only of

Maori but of other ethnicities.”

Assessing Reliability of
Claimants

David Simmonds in “The

Great New Zealand Myth:

A Study of the Discovery

and Oral Traditions of the Maori”

established clear criteria to test the

authenticity of cultural traditions.  

His analysis accords with the

approach of the Courts in Hampton

Downs and Pegasus Bay as it clearly

aims to evaluate the reliability and

expertise of the witness and the

source of their information and the

authenticity of the tradition in the

light of the breadth of knowledge

held about Tikanga Maori.  

Simmonds goes further than either

Court and lists factors that should

be considered when determining

the reliability and expertise of

witnesses, their sources and the

authenticity of tradition.  

When considering the reliability of

informants Simmonds believes the

following factors should be

considered:

1. the Informant’s tribe; 

2. the Informant’s position in

the tribe and reliability;

3. whether or not the

informant is acknowledged by

the tribe or an appropriate

organisation as an authority

on traditional matters; 

4. whether the Informant has

a wide knowledge of

traditions and cultural values

ie whether they know more

than this one story; and

5. the purpose for giving the

information should be

identified.  For example

whether it was given privately,

as part of a speech, for a
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reward, to preserve it for

prosperity, to enhance the

status of the informant or his

kin group, or for use in land

court proceedings.  

As well as determining whether or

not the informant is a legitimate

source of information the

authenticity of the tradition itself

must be questioned.  Simmonds

states that the following are not

authentic traditions: 

1. Any story which can be

shown to be the result of

creative authorship with no

direct antecedents in the

traditional record;

2. Any story, or element of a

story, that has its antecedents

in non-Maori traditions; and

3. Any tradition that involves

both Maori and European

elements.  

He sets out the following criteria for

authentic traditions:

1. It must be indigenous - part

of the traditional lore of a pre-

European social group;

2. It should not be an invention

of one person;

3. It should not be a

combination of elements from

several other traditions; and

4. It should not be borrowed

from the tribal tradition of

another area.

These can be summed up by saying

“authentic tradition is that which was

widely known and accepted as such by

any social group in pre-European

Maori society”.  

Evidence of culture and traditions

comes from concurring authorities

as any ‘tradition’ that is not

intergenerational is questionable.

Occurrence in songs and chants,

especially karakia and priestly

songs, are important as they were

an important repository of

knowledge.  

Genealogical validation is also strong

evidence as experts in tradition

would have an accompanying

genealogy that served to illustrate

their right to tell their tale.  Also

stories that are tied into an

acceptable genealogical lattice would

outrank those unaccompanied by

such evidence of authenticity.  

Maori presented traditional

knowledge in three main forms:

poetry, genealogical recital, and

prose.  Poetry and genealogical

recital resist individual influences

better than prose and as a result are

better evidence of pre-European

beliefs.  References and names in

prose and genealogies can be used as

a guide to authenticity or persistence

of elements in a traditional story.

But both are short and often hard to

understand so practically prose

tradition is used most often.

CONCLUSION

It is clear from the Environment

Court’s assessment of its duty

under section 6(e) RMA that it

will assess claims by Maori of a special

relationship or interest in land as it

does with all other evidence.  It will

assess the evidence given to it and

determine which has more credibility.

The Courts have, and will probably

remain reluctant to express a test for

how they go about assessing the

credibility of a witness claiming some

special values.  The principles

described by David Simmonds in his

work can provide a frame-work for

assessing the reliability of claimants

and their evidence.  Such a frame-

work could be particularly useful

where there is no competing

evidence, or a witness claims to be the

only person with expert knowledge of

a particular Maori value. 



In O’Shea v The Auckland City Council (Decision No. A 105/01;

18 October 2001) the Environment Court had to consider an

appeal against the refusal of consent to a subdivision.  The land

proposed to be subdivided was on Great Barrier Island.

Opponents of the subdivision raised two main issues: protection

of a habitat of New Zealand brown teal, and protection of a

natural landscape.  A raft of subsidiary issues was also raised, in

a hearing that lasted fourteen days.

Among the latter were the objectives and policies of the Council’s

operative district plan.  It is to the comments which the Court

made about that plan that I want to refer.  The Court first, at

paragraph [76] recorded its agreement with the Council’s lawyer

that there were “many parts of that plan which have objectives and

policies relevant to the application, and ... it would be practically

impossible to assess the proposal against each one individually”.

With every appearance of warming to its work, the Court

mentioned another submission made on the Council’s behalf

that it was not appropriate to be selective, and that the proposal

had “to be considered against the overall theme of those statements,

which must be balanced to ensure that their overall intent and effect

as a whole is considered.  Even so, Ms. Ash identified as many as

thirteen themes.”

This brought the Court to the following paragraphs in which a

problem afflicting the practice of district planning throughout

the country is articulated:

“ [79] Our present purpose is to explain as clearly as we can the

process by which we arrive at our decision, and showing that we

have complied with Parliament’s procedural directions.

Quoting in full, with context, all of the contents of the district

plan which may be relevant, and explaining the place in

reaching the decision of even those of peripheral relevance, of

trite generality, or of repetitive content, would make this a very

lengthy document, but would not necessarily advance that

purpose.

[80] A possible solution would be to have regard to all of the

contents of the district plan that are cited and relied on by any

of the parties or any of the expert witnesses.  However in our

experience that course risks giving attention to statements of

such generality, arguable relevance, or repetition that they do

not provide a helpful guide to decision-making.  Such a course

would also provide an incentive to some parties to draw out

hearings unduly.”

All applications for resource consent fall to be considered under

section 104(1)(a) of the Resource Management Act.  That

provision, as everyone knows, raises for consideration the actual

and potential effects on the environment of allowing an activity.

Resource consent applications must also be considered under

Part II of the Act.  Of course, the environment in ways that are

many and various, is central to Part II.

Why then is it thought necessary by the framers of district plans

to deal with the same issues, so extensively, and repetitively?

Why must there be policies and objectives expressed in such

detail?  Why must those writing resource consent applications

address each of the policies and objectives - even though the

answer they call for is the same as that already arrived at by

applying Part II and section 104(1)(a)?  Why must witnesses do

the same thing?  Why does the Court, often enough, feel obliged

to cover the objectives and policies in similar detail?  It should

not be a sufficient answer to point to section 104(1)(d) of the

Act, and effectively say “because it is there”.

The elaborate dance which now substitutes for what could often

be a much simpler and direct approach to the assessment of

effects on the environment probably has as its proximate cause

the way district plans are written.  From that point, the system

feeds off itself.  The paper multiplies, the time spent expands,

and the costs escalate.  Some wit then says it’s only the lawyers

who benefit.  This may be correct - and if it is it’s a terrible

indictment of the system.

Why can we not have a simpler system?  Something which the

country can afford.

Mark Cooper QC

____________________________

Our intention is to include an opinion piece in the form of

an editorial in each issue of the journal.  The views

expressed on this and subsequent occasions are not

intended to represent the issues of the National Committee

or anyone other than the author.  We would welcome and

will publish correspondence about the editorials and hope to

generate interaction and discussion between members about

them.  You can also send your comments to our website.  For

those of you who don’t remember how to enter the Members’

Only Area, it’s simply:

User Name:      firstname.lastname

Password:         rmla (you can personalise this if you wish)
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