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The following speech was presented by Derek

Nolan at the RMLA 2001 Conference Dinner held

recently in Wellington

Ladies and Gentlemen

Those members who looked closely at the

forms mailed out to you a month or so ago, to

vote for members of the National Committee;

or who were present at the AGM yesterday

when the President’s Annual Report was

presented; will have noticed something

uniquely different about those forms and the

report, compared to any previous year.

What was it?

It was of course that the list of candidates for

the incoming National Committee was, to use

the new jargon, “Rebecca-Free”!

This was not the work of the “Eco-Taleban”, to

use Francis Weaver’s term for the GM-Free

lobby, or the “Taleban-Banana” as they have

also been called by their opponents.

Rebecca is alive and well, and here tonight.  It is

just that she chose to retire after an illustrious

nine year career on the National Committee.

The Committee quite properly decided that this

occasion could not go unnoticed.  I am honoured

to have been asked by the Committee to say

something tonight about Rebecca’s contribution.

TRIBUTE TO
REBECCA
MACKY

Journal
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The RMLA is loosely based on

similar organisations in Australia,

primarily NELA (with whom we

had a joint conference in

Queenstown) and related State

Associations like QELA (the

Queensland Environmental Law

Association).  They are multi-

disciplinary bodies who like us are

linked together by environmental

and planning legislation.

In the 1980’s a number of New

Zealanders joined NELA and were

travelling to their conferences, or to

those run by QELA (which always

seemed to be in beautiful tropical

locations), and were receiving their

publications.  We began to think

about establishing a related, multi-

disciplinary group in New Zealand,

perhaps as an off-shoot of NELA.

We went to the extent of meeting

with executive members of NELA,

obtaining NELA’s written

constitution, and so on.  But like so

many voluntary things, ongoing

pressures of work meant that the

idea just simmered along and never

got on the boil.

Rebecca Macky, meanwhile,

although an Aucklander and a

Victoria University graduate, was

practising in property and planning

law in what became the Brisbane

office of Freehills, the national

Australian law firm.  Rebecca was an

active participant in QELA and

NELA activities and was well known

as a great organiser and as someone

who is very social.  Links were soon

forged between her and the New

Zealanders attending the Australian

events.

As luck would have it for us, at

about the time that the Resource

Management Act was coming to

final fruition, Rebecca decided to

return to live in New Zealand.  So

suddenly we had in our midst an

enthusiastic member of the

Australian versions of the RMLA, a

great organiser, someone keen on a

good time, and perhaps best of all at

that very point - someone who

didn’t immediately have a full

practice or client workload as she

had arrived fresh from overseas.

With Bell Gully’s blessing, as her

employer, (which we are grateful

for), within a very short time

Rebecca took the initiative to set up

a series of lunch meetings with a

small group of us who shared the

vision to establish a multi-

disciplinary Association here in

New Zealand.  That founding group

was Rebecca, Peter Salmon, Ian

Cowper, me, Rob Fisher, Phil

Mitchell and Adrienne Young-

Cooper.  A little later we invited

Judith Collins to join us.  She was

with Fletcher Challenge and added

an industry perspective.

Over a period of a few months and

lots of lunches, we had decided on a

name and a structure for the new

association and agreed on what its

objects should be.  On the 1st of

October 1992 the RMLA was

formally launched at an inaugural

dinner, attended by 120 people from

all over New Zealand.  Membership

now stands at 850 or so.

Peter Salmon became our first

President in 1992, with Rebecca as

our first Secretary.  She continued to

serve that role when I was President,

and in October 1997 Rebecca

became our third President, which

role she filled for two years.  She

remained on the National

Committee from 1999 until this year.

Rebecca was undoubtedly the

individual who contributed the

most to the formation of the RMLA

and to running it thereafter,

especially for the first critical years,

including the initial Rotorua

conference in 1993 and many of the

subsequent conferences.  Karol

Helmink was for much of that

period Rebecca’s secretary, and the

hours those two put into our

Association together, was

enormous.  It has only been in more

recent times, with the RMLA so well

established, the regional committees

in place, and Karol handling things

on a day-to-day basis, that Rebecca

has felt that the Association need

not take up so much of her time.

So Rebecca, we have a lot to thank

you for.  You are undoubtedly the

“Mother of our Association”.  You

successfully brought all your skills

to bear, for nine years.  I’ve already

mentioned your organisational

skills.  In part that’s because you are

also, an excellent communicator,

you delegate well, and you have a

happy knack of getting people to do

things for you.

I can, of course, recall some

occasions when people who have

been supposed to undertake a task

for the RMLA, have not performed

to your high expectations.  I always

felt rather sorry for them, as you

drew yourself up to your not

inconsiderable height, and gave

them a withering stare and a good

Macky telling off!  It always seemed

to work.

Indeed, when I first watched that

new television programme with

Louise Wallace, as some sort of

dominatrix, telling the losers in her

competition “You are the weakest

link!  Goodbye!”  I immediately

thought of Rebecca.

People here should also know that

during this nine year period when



you have given such commitment to

RMLA, you have achieved several

other milestones in your life which

on their own would be enough for

most people.

- You worked hard and successfully,

to become a Partner in Bell Gully,

which is an honour in itself.

- You fell in love with, and married,

one of your Partners at Bell Gully.

- And out of loyalty to the RMLA,

you even selected one who was an

RMLA member, and I should take

this opportunity on behalf of the

Association to thank David

McGregor for all his love and

support for Rebecca, which has

benefited us all.

- More recently you have become a

Consultant to Bell Gully.

- And now, according to my sources,

you can be found at the gym; but in

between pumping iron or whatever

you do at the gym, you are also

studying for a Diploma in

Environmental Management at the

University of Auckland.

Now, one last story about Rebecca to

close on.

I’ve mentioned her superb

organisational skills.  Well, in

February 2000 we really thought

she’d lost the plot, and her

reputation as an organiser was in

complete tatters.

Auckland was in America’s Cup

Fever.  The city was transfixed by

the event.  “Prada” had won the

Louis Vuitton Series and was about

to race Team New Zealand.  No-one

had any idea how fast New Zealand

would be, as they hadn’t been racing

anyone.  The first race was therefore

the long, awaited day, when all

would unfold.  The Macky family

and many of their friends are keen

yachties.  Scores of people would be

going out on the water.  Many

millions, locally and internationally,

would be watching that first race on

TV.  But what did Rebecca do?  She

chose that very day, at that very

time, to get married!!  Unbelievable.

We all had to trek up north to Pakiri

Beach (of “Arrigato” fame), to

Rebecca’s wedding.  Everyone was

muttering away under their breaths,

shaking their heads in amazement,

and saying “how could she?”.

But Rebecca’s powers of organisation

proved even greater than the

combined powers of Prada, Team

New Zealand and the Almighty!

That first race of the America’s Cup

was cancelled for lack of wind.

The really big event in Auckland and

the place to be that day was Pakiri!

So Rebecca, to honour your great

contribution to the RMLA and to the

wider resource management

community, I am very pleased to

announce that the National

Committee has decided, first to offer

you honorary membership for life,

and second, you are to be a recipient

of the “RMLA Award”.

The citation on the trophy, as chosen

by the Committee, reads “For

inspiration, innovation and leadership

in the development, theory and

practice of resource management”.

I would ask that you come up and

receive the Award.

Resource Management Journal 3
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1 Hans  Buwalda is a consultant who has been active in international and domestic climate change policies since 1993.  He has attended international negotiations as part of
industry delegations.  He has assisted both New Zealand and international companies to develop climate change strategies.  He is a member of the International Chamber of
Commerce Working Group on Climate Change. 

The New Zealand Govern-

ment has stated that it

intends to ratify the Kyoto

Protocol by the time of the World

Summit on Sustainable Develop-

ment in Johannesburg in September

2002.  The Protocol would impose

legally-binding requirements for

New Zealand to hold its net

greenhouse gas (GHG) emissions to

1990 levels, during 2008 to 2012.

New Zealand is currently projected

to exceed this allocated amount by

some 40 to 50 million tonnes of

CO2 equivalent (a unit that

measures all GHGs in units

equivalent to the climate change

potential of CO2 emissions).  New

Zealand is predicted to have some

110 million tonnes of CO2 credits

from plantation forests planted

since 1990, which may be offset

against our emissions.

Legislation to enable ratification of

the Kyoto Protocol must be

accompanied by a national interest

analysis describing the effects of

ratification on New Zealand.

Government policies to achieve the

Protocol targets must be developed to

enable effects to be predicted.  The

Government released a discussion

paper on 18 October, to initiate a

two-stage consultation and policy

development process.  Emission

reductions are necessary because the

Government has committed that the

credits from forest sinks will be

available for international emissions

trading and would not be available to

offset New Zealand’s increased

emissions.

Central to climate change policies

will be decisions about how the

Government delegates responsibility

to private sector entities to reduce

GHG emissions.  The Government

has already committed to a domestic

emissions trading scheme as its

central policy measure for 2008 to

2012.  However, there are still several

major questions that must be

addressed.  Decisions on these will

determine the costs that will be

imposed on different sectors of the

New Zealand economy.  

Both the Government and industry

groups have been attempting to

quantify these potential costs using

economic models.  The Climate

Change Consultation Paper states

that “...The preliminary findings from

economic modelling suggest that meeting

Kyoto Protocol obligations by placing a

cost on greenhouse gas emissions could

reduce New Zealand’s year 2010 Gross

Domestic Product by 0.1% to 0.4%.

....The preliminary findings of the

modelled scenarios suggest energy-

intensive sectors face greater costs, ...”.

(Page 17).  An assessment of the

potential effects of climate change

policies on the forestry sector has

concluded that there will be

significant negative economic effects

in that sector, including higher

processing costs leading to a loss of

international competitiveness, and

the creation of liabilities for owners of

forests planted before 1990.

It is accepted by all parties that

imposing costs on GHG emissions

will increase costs to the New

Zealand economy and reduce

competitiveness for energy intensive,

resource processing industries in

New Zealand.  There will continue to

be debate about the extent of these

costs, how far and how fast New

Zealand should increase energy costs,

and to what extent there will be

compensatory economic

opportunities.

This debate would benefit by looking

beyond New Zealand’s Kyoto

Protocol commitments.  The risk of

climate change is a global long-term

risk created by global emissions of

GHGs.  The contributions of

countries to this risk, and their

opportunity costs for measures to

reduce GHG emissions vary

considerably.  These issues are

New Zealand’s Commitment to Ratify
the Kyoto Protocol:A Long-Term and
International Perspective

Hans Buwalda 1
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discussed below, to provide further

context for future New Zealand

policies.

New Zealand’s GHG
Emissions in an
International Context.

The figure below shows New

Zealand’s GHG emissions

per capita.  This shows that

New Zealand’s per capita emissions

are significantly less than Australia,

Canada and the United States,

approximately the same as several

European countries such as

Belgium, Netherlands and

Denmark, but greater than many

other European countries and

Japan.  

A breakdown of these figures, as

shown in the table below, reveals

several interesting differences, (units

are million tonne CO2 equivalents).

New Zealand’s GHG emissions from

energy and industrial processes are

equivalent to 7.9 tonnes CO2

equivalent per capita.  This compares

to an average of 11.7 tonnes for all

Annex B countries, (the developed

countries that would be subject to

legally binding emission reduction

commitments under the Kyoto

Protocol). This reflects the fact that

New Zealand energy sources include

a high proportion of renewables,

(principally hydro-electric power).

Our GHG emissions are further offset

by proportionately high absorption of

CO2 by land use change and forestry.

However, our overall GHG emissions

per capita are raised to above average

Annex B levels by our

proportionately high agriculture

emissions.

Understanding the characteristics of

our GHG emissions is very important

for future policy development.  All

Country Year Energy Industry & Agriculture LUCF* Waste & Total Population Per capita
Combustion Fugitive Solvents Other (millions) emissions (t CO2-e)

Australia 1998 331.3 31.5 8.4 92.2 39.5 15.5 518.5 18.75 27.6
Belgium 1998 117.0 0.8 12.2 10.7 -1.0 3.9 143.7 10.20 14.1
Canada 1998 492.7 52.4 44.4 69.5 -20.1 23.1 662.0 30.25 21.9 
Denmark 1998 59.7 0.7 1.6 12.4 -1.0 1.2 74.6 5.30 14.1
France 1998 395.8 9.0 36.7 87.2 -62.1 15.0 481.6 58.40 8.2
Germany 1998 875.5 22.0 35.9 58.7 -33.5 16.8 975.4 82.05 11.9
Japan 1997 1159.1 2.9 69.7 18.6 0.0 30.1 1280.4 126.09 10.2
Netherlands 1998 179.6 4.0 12.2 17.2 -1.7 13.0 224.2 15.70 14.3
New Zealand 1998 26.0 1.6 2.7 41.2 -20.8 2.8 53.5 3.79 14.1
Norway 1998 32.6 2.6 9.7 5.1 -17.6 4.2 36.5 4.43 8.2
Russian Fed. 1996 1469.2 284.1 19.7 103.2 -830.7 40.7 1086.3 147.74 7.4
UK 1998 532.6 23.5 33.9 50.6 15.0 17.1 672.7 59.26 11.4
USA 1998 5475.3 225.7 97.4 540.7 -773.0 240.1 5806.2 274.89 21.1

EU 1998 3205.7 80.9 229.0 396.9 -192.1 126.6 3847.0 374.57 10.3

Annex B total 13330.6 832.7 546.6 1378.1 -1950.7 547.5 14685.21 1143.29 12.8
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countries share an obligation to

pursue improved energy efficiency,

and diversified energy sources and

our future policies should seek to

encourage this.  However, future New

Zealand policies should not be

justified on general assertions that we

are wasteful energy users.  Policies

should not disrupt our energy-

intensive industries, nor our forestry

industry, (which is currently making

a significant contribution to reducing

our net GHG emissions).  We should

be placing a high priority on finding

equitable and efficient measures that

target our agriculture emissions.

The Long-Term Challenge

The Kyoto Protocol is a

bridge from a world that

was ignorant of the risks of

GHG emissions, to a world of GHG-

constrained economies that needs to

mitigate this risk.    All parties

recognise that the purpose of the

Protocol is to demonstrate

commitment by developed

countries and to set the direction for

future GHG reductions.

However, there is not yet a commonly

shared, longer-term vision of what

would ultimately be required to

reduce GHG emissions to levels that

fully mitigate the risk of climate

change.  Therefore, it is not surprising

that there have been profound

differences of opinion (both between

countries and within countries) over

short-term policies.

The longer-term global challenge is to

stabilise atmospheric concentrations

of greenhouse gases.  A commonly-

discussed level of twice pre-industrial

GHG concentration levels is 550

parts per million CO2 equivalent.

Even the most aggressive scenarios

for emission reductions would not

achieve this level in less than 75 to

100 years.  The reason for this is the

fact that GHGs have long

atmospheric lifetimes — annual

GHG emissions become cumulative

in the atmosphere.  

This is the reason that actually

achieving any stabilisation target 

will require radical change in

fundamental characteristics of our

economies.  Total annual global

emissions must ultimately drop

below current levels even after

another 50-100 years of global

population and economic growth.

These timelines and emission

pathways suggest the world faces a

truly monumental challenge to

reduce GHG emissions to levels that

pose no risk of future climate change.

Beginning the control of emissions in

developed nations is necessary in

meeting that challenge, but certainly

not sufficient.  Indeed, it is not

necessarily the case that a narrow

preoccupation with driving dramatic

short-term reductions in a handful of

countries is the optimal strategy in

the larger context.  The real question

should be whether the Kyoto

Protocol and the domestic policies of

developed countries can contribute

to the changes necessary to meet that

longer term challenge.  These will

have to include:

● Revolutionary technology

change in fundamental sources

of energy and GHG emissions or

sequestration (or at least

dramatically accelerated

evolutionary change); and
● Expedited diffusion of GHG-

advantageous technology to

ensure that opportunities to

reduce emissions or

concentrations can be

capitalized upon, whenever and

wherever they occur.

The key to addressing this long-term

challenge will be economic capital —

capital on a massive scale that can be

systematically channelled into the

evolutionary and revolutionary

technological change that will

ultimately be required, and into the

global diffusion of technologies that

can make a difference in the future.

Capital will have to be generated

prodigiously and flow freely in order

to secure the large-scale R&D

required, to turn over capital stock

more quickly, and to ensure that the

new growth that will occur in the

developing world benefits from new

technologies.  

From this perspective, in fact, the

worst thing that could happen to our

efforts to reduce long-term climate

change risk would be compromised

economic health and business

viability.  Outcomes of such

developments would likely include

The worst
thing that

could happen
to our efforts

to reduce
long-term

climate change
risk would be
compromised

economic
health and

business
viability.
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deceleration of R&D (both privately-

funded and governmental) and drying

up of investment capital (dominantly

private).  The latter would retard

capital stock turnover and perpetuate

use of older technologies and

processes throughout the developed

world.  It would also inhibit the

diffusion of new technologies in the

developing world. 

This concern for economic viability

does not suggest that we should defer

short-term measures on climate

change.  It does, however, suggest

that the policies we pursue in

response to climate change in both

the short-term and the long-term

need to protect economic vitality and

conserve capital as well as to

stimulate responsible environmental

actions.  

Conclusions for New
Zealand Domestic Policy
Development

Among the major conclusions

for New Zealand policy

development:

● All parties should engage in

meaningful consultation, based

on rational objective

assessments of New Zealand’s

circumstances.  This is not a

time for rhetoric, nor

meaningless generalisations. The

success of the policy

development process should be

measured by evidence of the

willingness of parties to consider

different perspectives, and of the

breadth of support and “buy-in”

for adopted policies.
● We must recognise that our

next climate change policies will

not “solve” the climate change

issue.  Rather what we are

looking for is measures that

encourage more investment in

energy-efficiency, technology

development and transfer. This

would lead us to policies that

encourage new activities, rather

than policies designed to impose

punitive costs on energy-

intensive activities.
● We must be realistic about our

contribution at an international

level.  New Zealand’s emissions

are very small in absolute terms.

The fate of the Kyoto Protocol

will not be influenced by

policies and activities in New

Zealand.  New Zealand should

make selective international

contributions on issues that are

strategic or unique, and where

we have particular expertise and

experience.  There will be

opportunities for us on

agriculture and forestry issues.
● We must focus on all GHGs,

and on both emission reduction

and sequestration opportunities.

Flexibility such as that promised

by the Kyoto Protocol will be

very important.  
● Temporal considerations

matter.  We must recognize that

overly zealous short-term targets

could actually end up retarding

progress over the long term if

they stimulate too much

political resistance or undermine

economic vitality.

Finally, time is on our side.  We are

not compelled to make premature

decisions.  We do not have to ratify

the Kyoto Protocol by next year to

maintain international credibility.

We are more likely to enhance our

international reputation next year in

Johannesburg if we describe a policy

development process that is

deliberately engaging all parties,

properly assessing our unique GHG

circumstances, and rationally

assessing the benefits and costs of

alternative options, with the

objective of developing a sustainable

policy mix for the future.
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Has it delivered on its objectives?

This article highlights some of the legal issues surrounding the West Coast Accord, its subsequent litigation, and the passing of

the Forests (West Coast Accord) Act 2000.  Of particular interest are the constitutional ramifications of a prime example of

unbridled governmental power.

The views expressed here are solely those of the author.

Bill Armstrong

It is 10 years since the Resource

Management Act 1991 (RMA)

was enacted.  It’s time to take a

critical look at the legislation, its

costs and benefits.

If speeches by the Minister for the

Environment and the apparent lack

of criticism of the RMA by the

Parliamentary Commissioner for the

Environment1 are anything to go by,

then one might conclude that all is

well and that, if there are any

problems, they relate to bad practice

rather than to the substance of the

legislation.  

I don’t agree with this view.  In my

experience, those who say that there

are no significant problems with the

RMA regime usually fall into one of

three camps - they either have a

vested interest in the status quo, they

don’t deal with the “sharp end” of the

regime (statutory plans, consent

applications, hearings) on a daily

basis, or they have not personally

been exposed to the Act’s transaction

costs.

What are the problems?

It is important to distinguish

between the problems and the

causes of the problems.

In my view, the main problems are

that the Act is not achieving either its

policy intent or its stated purpose and

the cost of gaining consents is

sometimes extraordinarily high

having regard to the nature of the

proposals under consideration.

These problems are intertwined.

The purpose of the RMA is to

promote the sustainable management

of natural and physical resource not

to promote the sustainable

management of the environment.

The Act is currently being interpreted

and applied as if it is an Act to

manage the total environment.  A

number of consequences flow from

this observation (below).

As to the cost of implementing the

Act, it is easy for people to dismiss

costs as being the price that society

has to pay for sound resource

management.  Again, the individuals

making those types of statements are

invariably not the ones paying.  My

assessment that costs can be

excessively high, and potentially

prohibitive, is based on personal

observations of consent applications,

hearings, and appeals over the past

decade.  For example, the recent

Environment Court hearings to

resolve references to the Proposed

Tasman Resource Management Plan

in respect of aquaculture zoning in

Golden and Tasman Bays have cost

millions of dollars in legal and

consultant fees to date2 and the

matter is still being resolved.

What are the root causes
of the problem?

The RMA is a complex piece

of legislation and it relies on

people to implement it.

Consequently, it is inevitable that

there will be issues surrounding the

skill, understanding and

The Resource
Management Act 1991

1 The PCE is the only public authority with the mandate to critically evaluate the legislation and to provide an independent report to Parliament on its effectiveness, see S16 of
Environment Act 1986.
2 And aquaculture is a relatively benign activity in terms of environmental effects.
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competence of practitioners.

However, I believe that the root

cause of the problem relates to

statutory construction.

When the Act was conceived, the

idea of it being an Act to manage the

(total) environment was considered

and explicitly rejected.  It was

recognised that this would be too

ambitious.  More significantly, the

Government recognised the

legitimate role of the market place in

influencing the direction of

development and had no wish to

create a regime which allowed or

encouraged planning intervention in

every aspect of society’s

development3.  Consequently, it was

decided to focus the Act on the

management of natural and physical

resources thereby underpinning the

economy and keeping options open

for future generations. People were to

be allowed to undertake

development activities providing they

didn’t degrade the resource base or

have an undue effect on amenity or

cultural values.  In other words, the

underlying goal of resource

management law reform was to

reconcile New Zealand’s market

economy with the need for better

management of the resource base.

In  my view, the policy intent has

never been realised.  Due to the

reference to “environment” in section

5(2)(c) of the Act, coupled with the

wide definition of environment

(including people and communities

and social and economic conditions

as well as ecosystems and amenity

and cultural values) in section 2 of

the Act, we essentially have an

“Environment Act” in drag.  The

situation is compounded by

references in section 5(2) of the Act to

“enabling people and communities to

provide for their social, economic

and cultural wellbeing”.

Consequently, planners, consultants,

lawyers and other well-motivated

people are able to argue at hearings

that all sorts of social and economic

issues are relevant to decision making

and the Courts are faced with days,

often weeks, of hearing evidence of

marginal relevance to sustainable

management of the resource base.

Costs mount accordingly.

Further, the “enabling” clause

coupled with the definition of

environment encourages legal

counsel to argue that their client’s

proposals should be given consent

due to the social and economic

benefits that they are likely to bring4.

Notwithstanding that some

Environment Court decisions have

confirmed that pursuit of the purpose

of the Act is not about achieving

“balance” and that ecological criteria

in S5(2) must be given effect to

irrespective of the benefits that may

accrue from the development (eg see

Campbell v Southland DC W114/94),

we frequently see consent authorities,

including the Environment Court,

attempting to balance competing

social, economic, cultural and

ecological considerations.  This

approach sanctions erosion of the

resource base and is not consistent

with the policy intent.

Apart from being divergent and

lacking focus, I think that the

fundamental problem with the Act, as

currently framed, is that it is

anthropomorphic (human-centred)

in its approach.  Human aspirations

are essentially boundless and

continued trading off of short term

social and economic benefit against

ecological considerations is a recipe

for incremental resource degradation.

People often have difficulty

conceiving of a system of resource

management that is to a large extent

divorced from immediate social and

economic objectives.  However, I

would suggest that this could in fact

be the key to sustainable

development.  Human beings are,

like other species, ultimately bound

by ecological constraints.

The solutions

Space does not permit a full

discussion of the steps that

could be taken to address the

problems referred to above.

An obvious starting point would be

to restore the primacy of ecological

considerations  to the RMA regime by

removing reference to social and

economic matters, or by at least

making them explicitly secondary

3 This is the reason why references to requiring local authorities to provide for the social and economic wellbeing of people and communities and/or to controlling the direction of
development of regions or districts (features of the previous Town & Country Planning Act regime) were excluded from the RMA. Traditional planning went out the window.
4 Many local authorities buy into this argument.  It is common to hear councillors questioning applicants intensively about likely socio-economic benefits of a proposal whilst
having little or no regard for the caveats in Section 5(2) of the Act.

Courts are
faced with
days, often
weeks, of

hearing
evidence of

marginal
relevance to

sustainable
management

of the
resource base.
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considerations.  An option would be

to replace the reference to

“environment” in subsection 5(2)C of

the Act with “natural and physical

resources”, and develop a separate

device to make effects on amenity

and cultural values relevant to

decision making. I would also

remove the “enabling” clause [it is not

necessary and creates the distortions

referred to above] and replace the

word “while” in section 5(2) of the

Act with “subject to” to remove any

suggestion of balancing.

In short, I would develop an eco-

centric resource management system

(which I believe would be consistent

with the original policy intent).

Under this system any attempts by

local authorities to integrate (read

“trade-off”) social and economic

considerations with environmental

considerations during the

formulation of strategic plans (eg

“sustainable development strategies”)

or short to medium-term service

delivery programmes, would take

place outside the RMA and all

developments, whether public or

private section initiated, would have

to meet the paramount ecological

criteria in the Act and associated

resource management plans.  The

policies and rules in the latter would

effectively create an ecologically-

based “envelope of constraint” within

which the market would operate.

The RMA would thus become the

primary vehicle for achieving

ecologically sustainable development.

Built Environment

It is often suggested that an

ecological focus has, or would

have, little relevance to the built

or urban environment where the

majority of New Zealanders live.  I

disagree with this.  Urban ecology is a

developing field and we have a lot to

learn about the management of urban

ecosystems.  I cannot see why the

RMA cannot be used as a vehicle for

promoting consideration of

ecological perspectives relating to the

use of energy and the design of water

supply, wastewater disposal, solid

waste management and transport

systems.

Having said this, it is apparent that

some aspects of urban development

do not fit easily into a philosophy of

sustainable management of natural

and physical resources and, as noted

by Justice Salmon at the recent RMLA

Conference, it may be better to

acknowledge this and amend the Act.

Amenity and Cultural
Values

Under an “ecocentric”

model of resource

management, effects on

amenity and cultural values would

still be relevant to decision-making

via the definition of “environment”

or some other device.  However,

there would need to be a clear and

appropriate definition of “amenity

values” in the Act, and a statutory

device enabling consideration to be

given to amenity and cultural values

following consideration of

ecological matters.

Looking Forward - the
RMA and Sustainable
Development

The “sustainable manage-

ment” of natural and

physical resources is a 

sub-set of the broader concept of

“sustainable development” defined

in The Bruntland Report

as “development that meets the

needs of the present without

compromising the ability of future

generations to meet their needs”.

It is often said that it is possible and

desirable, in pursuit of sustainable

development, to “integrate” social,

economic and environmental

considerations into public policy

programmes and plans.  I have

reservations about the merits of this

approach because I don’t think it is

possible for communities or their

elected representatives to be in

possession of all social, economic

and environmental knowledge

relevant to the present, let alone the

future.  It also ignores the role that

market forces play in determining

the form and direction of

development.  Nevertheless there is

considerable support for the idea of

bringing a more holistic and

strategic approach to infrastructure

development etc, and it seems likely

that the Government will make

provision for the development of

“sustainable development strategies”

under a revised Local Government

Act.

The important thing, from my

perspective, is that any attempt to

integrate social and economic

objectives with environmental (read

ecological) considerations by local

authorities takes place outside the

RMA regime.  We need to

acknowledge that both society and

the economy are embedded in the

bio-physical environment and the

wellbeing of both is ultimately

dependent on the sound

management of natural and physical

resources.  A properly focused RMA

can protect the resource base and

ensure that we do not compromise

the ability of future generations to

meet their needs.
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An Eco-centric Model for the Pursuit of
Sustainable Development

● Amendments to the RMA to restore primacy to ecological considerations,

including efficiency of resource use.
● Mandatory consideration of ecological issues by Cabinet when

determining economic and social policy (Ministry for the Environment

Reporting Function).
● Amendments to the Local Government Act to require local authorities to

take into account social, economic and ecological considerations when

developing their annual plans, service delivery programmes and asset

management plans.
● A statutory requirement for Government agencies to consider or give

primacy to ecological considerations when exercising their functions, duties

and powers.
● Market interventions by Central Government only when there is clear

evidence of market failure in respect of ecological imperatives (or social

equity) eg to facilitate transition to renewable energy sources.
● National guidance as to the ecological basis of resource management and

the formulation of ecologically-based policies and rules.
● Greater use of economic instruments to internalize environmental costs

and to change resource wasting/degrading behaviour.
● Support for “green business” initiatives.
● Increased funding of “sustainability science”, with particular emphasis on

understanding the ecological effects of different types of developments or

technologies.
● School curricula to include studies in ecologically sustainable

development.
● A focus on ecologically-based sustainable development indicators in

State-of-the-Environment reporting.

There is an ongoing debate about

how sustainable development

should be pursued.  I would argue

that if sustainable development is

defined simply as “development

that is ecologically sustainable”

(without any predilection as to what

form that development should take)

then it will be achieved by:

● making appropriate changes

to the RMA regime (above), and

by
● bringing ecological

perspectives to the myriad of

activities currently undertaken

by Central Government, local

government, NGOs, corporates

and individuals which have a

bearing on environmental

outcomes.

My “action plan” for promoting

sustainable development in New

Zealand is summarised in the

enclosure.

Bill Armstrong can be contacted at

phone (04) 381 6700 or email:

bill.armstrong@mwhglobal.com
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Introduction

The recent consultation

phase for the development

of an oceans policy for New

Zealand highlighted the issue of

environmental management beyond

the coastal marine area, in territory

and areas granted to New Zealand

through various internationally-

agreed treaties and conventions.

These mechanisms create, and

include provision for the

development of policy and rules for

environmental management in areas

to which the Resource Management

Act per se does not apply directly.

One of these areas is the Ross

Dependency of Antarctica, over

which New Zealand has exercised

sovereignty since 1923. 

There is international agreement

that the unique Antarctic

environment should be protected

from the impacts of human

activities. This agreement has been

formalised by treaties and

conventions between nations

involved in Antarctica.  New

Zealand has had a continuous

presence in Antarctica since 1957

and has been party to agreements to

protect the environment throughout

this period.  The Protocol on

Environmental Protection to the

Antarctic Treaty (“the Protocol”)

now provides the primary

mechanism for managing the

environmental impacts of activities.

Priority is given to the conduct of

scientific research and to minimising

the impacts of all activities on the

environment.  Further international

agreements deal with the

management of marine living

resources in the Southern Ocean.  

Environmental
Management Mechanisms

The Antarctic Treaty and

Environmental Protocol

The basis for international

cooperation between

countries active in

Antarctica lies with the Antarctic

Treaty.  The Treaty was signed by 12

nations, including New Zealand, in

Washington D.C. in 1959.  There

are now 38 signatories (27

consultative or full members)

representing over 90 percent of

world’s population.  The Treaty’s

success in providing a governance

regime over an entire continent

stems from three basic principles:

● use of the continent for

peaceful purposes only;
● the promotion of scientific

investigation and cooperation as

the primary activities; and

● setting aside disputes over

territorial claims.

Since 1960, the Antarctic Treaty has

been amended and extended to

become the Antarctic Treaty system

(ATS), which include conventions

and recommendations made at the

annual Antarctic Treaty Consultative

meetings.  Over 190

recommendations have been agreed

to since 1960, a large proportion of

which relate to environmental

protection and conservation

matters.  Early conservation

measures provided for the

establishment of a network of

protected areas (including for sites

of special scientific interest, both

marine and terrestrial) and the

protection of Antarctic seals and

other fauna and flora.  Later

measures and guidelines were

developed to cover a wider range of

management and protection issues

from environmental impact

procedures to waste management.

As with many international

agreements, practical application of

these measures relies on each

Consultative Party providing for

domestic implementation, usually

through specific legislation and

regulations.  

In 1991, the Protocol on

Environmental Protection to the

Antarctic Treaty was signed by the

Emma Waterhouse, Environmental Manager, New Zealand Antarctic Institute 
(Antarctica New Zealand), Christchurch

Environmental
Management in Antarctica
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Antarctic Treaty nations.  The

signing of the Protocol represented a

significant landmark in the

development of the ATS.  It removes

the threat, at least in the medium

term, of any activity associated with

mineral resources.  For the first

time, all the important provisions

for environmental protection are

contained within the same

regulation, and in most cases these

are strengthened.  Broad

environmental principles are

established together with more

specific rules for certain activities.

The Protocol also provides

comprehensive measures for

protected area management and for

environmental impact assessment.

Specific mention is also given to the

importance of considering non-

science values, such as wilderness,

intrinsic and aesthetic values.

Further emphasis is also placed on

the role of Antarctica and Antarctic

research in enhancing our

understanding of global

environmental issues, such as

climate change and ozone depletion.

The Protocol establishes Antarctica as

a “natural reserve devoted to peace

and science” and provides for the

comprehensive protection of the

Antarctic environment and

dependent and associated

ecosystems.  The Protocol applies to

all activities within the Antarctic

Treaty area (south of 60°S), providing

general rules for environmental

protection under Article 3,

“Environmental Principles” and

specific rules under five technical

annexes.  

The environmental principles

provide an overarching framework

for minimising the impacts of

activities in Antarctica.  Section 1 of

Article 3 (below) sets the tone for

the remaining principles.

“The protection of the Antarctic

environment and dependent and

associated ecosystems and the intrinsic

value of Antarctica, including its

wilderness and aesthetic values and its

value as an area for the conduct of

scientific research, in particular

research essential to understanding the

global environment, shall be

fundamental considerations in the

planning and conduct of all activities in

the Antarctic Treaty area.”

(Section 1, Article 3) 

Article 3 goes on to state four

additional principles which all

parties must adhere to.  

These include requirements for: all

activities to be planned and

conducted so as to limit adverse

impacts on the Antarctic

environment and dependent and

associated ecosystems including on

biological, scientific, aesthetic and

wilderness values; all activities to be

planned and conducted on the basis

of sufficient information to assess

impacts; and for monitoring to take

place.  Section 3 of Article 3 accords

priority to scientific research when

planning and conducting activities

and to preserving Antarctica as an

area to conduct research.  Notable is

the inclusion in section 4 of tourism

and all other governmental and non

governmental activities in the Treaty

area (together with scientific

research programmes) as activities

to which the principles apply.

The annexes to the Protocol build

on the principles by providing

specific rules for implementation

and include provisions for

environmental impact assessment,

conservation of Antarctic flora and

fauna, waste disposal and waste

management, prevention of marine

pollution, and area protection and

management.  While some of the

measures and procedures contained

in these annexes are quite detailed,

others are less precise.  Not

surprisingly then, differing

interpretations, and hence

implementation of some aspects of

the Protocol, are starting to emerge

between Parties.  In many cases, the

level of implementation also reflects

the sophistication of domestic

environmental management practice

within each of the Antarctic Treaty

countries.

Negotiations on a liability annex to

the Protocol have also been

underway for a number of years

although agreement has yet to be

reached.  This annex, once agreed,

should provide a mechanism by

which Parties and operators can be

held liable for environmental

damage in Antarctica.  

Although signed in 1991, the

Protocol came into force in 1998

following ratification by all 26

The 
Protocol also

provides
comprehensive

measures for
protected area

management
and for

environmental
impact

assessment.



consultative parties to the Antarctic

Treaty.  New Zealand ratified the

Protocol through the Antarctica

(Environmental Protection) Act in

December 1994.  The Ministry of

Foreign Affairs and Trade are

responsible for administering the

Act, including the review of

environmental impact assessments,

the issuing of permits, and

compliance.  

So do the provisions of the various

annexes of the Protocol accord with

what might be termed “acceptable

practice” in mainland New Zealand?

In some circumstances the answer

has to be “no”.  The Resource

Management Act sets up baselines,

expectations and principles which

are in some respects well in advance

of the provisions of treaties and

conventions agreed and

implemented by signatory nations

by consensus.  As a consequence

there are areas of environmental

management in Antarctica (largely

under the framework of the

Protocol), where current practice

would probably not be consistent

with that in mainland New Zealand.

A useful example of this difference is

the treatment standards for domestic

sewage and wastewater.  Under the

Protocol, sewage from coastal

stations or bases with more than 30

people must be macerated and then

discharged into the sea.  There is no

clear requirement to treat and at

present, less than half of coastal

Antarctic stations provide any sort of

treatment for their discharges.

Recently it was decided to provide a

sewage treatment facility at Scott

Base.  This decision was made largely

on the basis that the discharge of raw

sewage into the Antarctic

environment is inconsistent with

domestic practice and with New

Zealand’s environmental stewardship

approach in the Ross Dependency.

Convention for the
Conservation of Antarctic
Marine Living Resources 

While activities on the

land and some aspects

related to marine

pollution are managed through the

Environmental Protocol, the

management of marine living

resources is dealt with through a

separate convention under the ATS.

The Convention for the Conservation

of Antarctic Marine Living Resources

(CCAMLR) was adopted on 20 May

1980 and entered into force on 7 April

1982.  The Convention aims to be

more than just a fisheries management

regime for Antarctic waters.  Its

objective is the conservation of

Antarctic marine living resources -

where “conservation” includes rational

use, and the maintenance of the

integrity of the entire marine

ecosystem south of the Polar

Front/Antarctic Convergence.  The

Convention aims to ensure such

conservation and rational use of

Antarctic marine living resources

based on sound scientific knowledge.

At its annual meetings, CCAMLR

establishes catch limits and

specific conservation measures for

different fisheries in the Southern

Ocean.  To date, most fishing

activity has been concentrated in

the southern Atlantic and Indian

oceans with only small scale

activity occurring in the Pacific

Ocean sector of the Southern

Ocean and the Ross Sea.  The most

significant challenge faced by

CCAMLR over the last decade has

been the appearance of substantial

illegal, unregulated and

unreported (IUU) fishing in the

Convention area by vessels which

are either flagged in non-member

states, or which are operating in

breach of CCAMLR obligations

despite flying the flag of a member

state.  Vessels have largely targeted

Patagonian toothfish and in some

areas this species has been heavily

over-exploited.  A further problem

is the significant by-catch of sea

birds, largely albatross and petrels.

New Zealand and
Antarctic Environmental
Management 

W ithin New Zealand, an

Official’s Antarctic

Committee (OAC) is

the Government’s primary source of

advice on Antarctic affairs.  The

OAC is an interdepartmental body

chaired by the Ministry of Foreign

Affairs and Trade.  The New Zealand

Antarctic Institute is a member of

the OAC and is the government

agency responsible for developing

and managing New Zealand’s

activities in Antarctica.  The

organisation carries out activities in

the areas of planning and facilitation

of science (including the running of

Scott Base), environmental

stewardship, public awareness and

education, policy development and

represents the institute and New

Zealand in international Antarctic

forums.  

Resource Management Journal 14
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New Zealand has taken a proactive

and prominent role in international

forums related to environmental

protection in Antarctica.  This

approach is reflected in commitment

to effective implementation of the

Environmental Protocol by New

Zealand in Antarctica and ongoing

involvement CCAMLR forums.  The

New Zealand Antarctic Institute

deals with the practical day-to-day

issues of implementation of the

Protocol for activities supported or

sponsored by the government.  The

organisation has in place a number

of policies and procedures to meet

the requirements of the Protocol and

has in place an Environmental

Management System consistent with

the international standard, ISO

14001.  Antarctica New Zealand

employs an Environmental Manager

who coordinates implementation of

the Protocol and other

environmental management

initiatives.

Current initiatives include work with

the United States Antarctic

Programme on joint management

plans for areas of common interest

and activity, and the preparation of a

state of the environment report for

the Ross Sea region of Antarctica, due

to be published in November 2001. 

Conclusion 

The agreement and

subsequent implementa-

tion of the provisions of

the Environmental Protocol have

resulted in significant advances

and improvements being made

over the last decade in

environmental policy and the

management of activities in

Antarctica.  Practices and

procedures are becoming

increasingly more refined as the

significant issues are being steadily

dealt with.  

However, there are differences

between the Antarctic approach

(which, for the terrestrial

environment, is largely embodied in

the Environmental Protocol) and the

principles of the Resource

Management Act.  These differing

approaches, and resulting

standards, in many ways simply

reflects the situation which arises

when any country is involved in

non-sovereign territory and in areas

that are subject to internationally-

agreed treaties and conventions.  By

its very nature the process of

promulgation and implementation

tends to take a “lowest common

denominator” approach.  It is likely

however, that New Zealand will

continue to seek to influence

international forums administering

these treaties in an attempt to

steadily improve environmental

management in Antarctica, and in

the Ross Dependency in particular.
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Hauraki Gulf Marine
Park Act 2000

What is it, what does it do and 
what does it mean for you?
Blair Dickie, Programme Manager: Policy, Environment Waikato1 and Jim Milne, Barrister

INTRODUCTION

The purposes of this paper

are: Firstly; to promote

awareness of the legislation

as a mechanism for achieving

integrated management of a large

coastal ecosystem that spans

geographic and legal jurisdictions.

Secondly, to alert practitioners about

the implications of the legislation

when using natural and physical

resources, authorising their use in

policy design and plan development

in the Hauraki Gulf and its

catchments.

BACKGROUND AND
GENERAL
DESCRIPTION

The Act represents a number

of firsts.  It was the first Act

of the new millennium, the

first Act in the new legislative

drafting style with a lengthy

preamble providing a context to

what follows - an Act in three parts

and with a defined purpose.  It was

the first Act of the current

Labour/Alliance coalition

government - inherited from the

previous National-led government.

It was much amended in detail

(growing from an original 36 clauses

through the Select Committee

process to 50 sections as enacted),

but retained the original intent.  Its

bi-partisan beginnings assured its

quick passage, receiving the Royal

assent on 27 February 2000 and

coming into effect on that date.  As

enacted, it contained no transitional

provisions for consent applications

in progress. 

Arguably it is New Zealand’s first

Act to promote Sustainable

Development in the wider sense.

Whilst that term is not directly

used, Part One requires the explicit

consideration of cultural, social,

recreational, economic, and

environmental matters as matters of

national significance.  In contrast

the RMA focuses on environmental

effects.  It is also the first piece of

legislation requiring the

preparation of a State of

Environment Report.  Again this

can be contrasted with the RMA

which requires the collection of

information and the keeping of

records but not their reporting to

an external agency.

The origins of the Act can be traced

back to two separate sources.

Firstly, the desire on the part of

conservation interests, with

widespread popular support from

the Auckland public, to resurrect

the defunct Hauraki Gulf Maritime

Park.  Secondly, the recognition by

some local government agencies that

the RMA alone was unable to

achieve integrated management of

resources in the Hauraki Gulf - a

natural single management unit.

Activities progressing the former

came to a halt following the 1995

rejection by local government of a

proposal to introduce legislation

that would:

● create a Hauraki Gulf Marine

Park;
● establish a set of binding

principles on any authority

undertaking statutory functions

in relation to the park; and 
● establish a three person

commission with advocacy and

investigation powers under the

legislation.  

1 The views expressed in this paper do not necessarily reflect the official position of Environment Waikato.
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This was seen as an unnecessary and

unaffordable extra layer of

bureaucracy.

At the time it was becoming clear

that, in many cases, information

about the entire gulf ecosystem was

needed before sensible decisions

could be made in any one agency’s

area.  It was also clear that the

people and communities living

around and using the resources of

the Gulf considered it a single entity

requiring harmonising of

management actions between

agencies.  Not doing so would soon

create inefficiencies and confusion.

The catalyst for action came from

Auckland City Council’s review of

its Gulf Islands Committee and the

Vision Hauraki project.  This

promoted the profile of the Gulf and

furthered the call for collective

action towards integrated

management.  The Auckland

Regional Council then provided a

mechanism in the form of a Council

Committee called the Hauraki Gulf

Forum, which held its first meeting

in June 1997.

Forum membership by regional

and territorial councils, Ministry

of Fisheries and Department of

Conservation was voluntary, but

this did not inhibit its work and

the commitment to identify a suite

of strategic issues that could be

progressed jointly.  Local

government, on its own and with

the participation of key central

government agencies, had found a

way to achieve integration across

geographic and jurisdictional

boundaries.  Moreover, it had

done so using existing agencies

under current legislative

mandates.  There was, however, no

explicit provision for

representation by tangata whenua.

This was left to the various

relationships between management

agencies and tangata whenua in

their rohe.  The model neither

raised the profile of the Gulf

nationally, nor advanced the cause

for a park, the stated aim of four

successive Ministers of

Conservation2, and included as a

key policy commitment in the

1996 National/NZ First coalition

agreement.

With the ARC Forum less than a

year old, drafting began on the

1998 HGMP Bill that would create

the park.  It would also make

expanded Forum representation

compulsory and include a section

to ensure integrated management.

The philosophy driving the Bill and

carried into the Act is integration

between statutes and agencies

“...Nature does not conveniently

divide the Hauraki Gulf into separate

boxes of fisheries, marine mammals,

island habitats, catchment run-off and

water quality.  Each of the decision-

makers are narrowly focused on their

own responsibilities when a more

holistic and ecosystem approach is

needed.” (Hon. Nick Smith 1998).

PART ONE:

MANAGEMENT OF THE
HAURAKI GULF

This part focuses on the

integrated management of

the Hauraki Gulf.  It is

ambitious in intent and innovative

in method.  Whether the drafting

is up to the task will become

evident in the decisions to be

made and the effects of those

decisions in future years.  When

introducing the government’s

legislative intent to the initial

meeting of the Forum, the Hon.

Nick Smith said: “The legislation

will not override any existing

jurisdictions, but will assist making

Acts like the Resource Management

Act and the Fisheries Act more

effective in achieving the sustainable

management of resources of the Gulf

and its catchment.”

Terminology

The terminology used in the Act is

different to that of the RMA,

without obvious reason.  The

‘Hauraki Gulf’ or ‘Gulf’ is defined

as being the entire eastern Coastal

Marine Area (CMA) of both the

Auckland and Waikato Regions,

but also including estuaries and

tidal parts of rivers and creeks.

This is different from the RMA,

which limits the landward

extension of the CMA to the line of

mean high water springs or a

maximum of one kilometre

upstream from the mouth of a

river.  The flat topography of the

Hauraki Plains means that the

sections relating to the ‘Gulf’ have

effect up the Piako and Waihou

Rivers as far as the tidal influence,

beyond Paeroa.

2 Hon. D Marshall, Hon. S Upton, Hon. N Smith, Hon. S Lee.

There was,
however, no

explicit
provision for

representation
by tangata

whenua.
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Section 10(2) refers to the ‘coastal

environment’, a term also used in

the New Zealand Coastal Policy

Statement (NZCPS).  The term is not

defined in the HGMP Act, the

NZCPS, or the RMA.  Sections 7 & 8

apply to the ‘catchment’ which is

defined as meaning any area of land

where the surface water drains into

the Hauraki Gulf, and accordingly

extends well inland of the CMA.

Schedule 3 includes a map showing

the spatial extent of the catchment.

Part Three applies to the ‘coastal

area’ defined, among other things as,

land that contributes to the

distinctive character of the coast. 

Geographic coverage

There has been much criticism of

the physical coverage of the

legislation, specifically that it is too

extensive and goes beyond

‘traditional’ interpretations of the

Gulf, which for many are the islands

off Auckland City.  The ‘Gulf’ as

defined is in fact smaller than in the

previous Hauraki Gulf Maritime

Park Act 1967, which extended

south to the Alderman Islands (no

change) and north past the Hen and

Chickens Group to the Poor Knights

Islands.  The original legislation did

not recognise the influence of land

catchments on the CMA.  This factor

modernises the current legislation in

terms of integrated coastal

management and determines

representation on the Forum.

National Significance of
and Management
Objectives for the
Hauraki Gulf

Sections 7 & 8 recognise the

national significance of the Hauraki

Gulf and specify a suite of

management objectives for persons

exercising powers or carrying out

functions under the 21 statutes

identified in Schedule 1.  Section 7

states that the interrelationship

between the Hauraki Gulf, its

islands, and catchments and the

ability of that interrelationship to

sustain the life-supporting capacity

of the environment of the Hauraki

Gulf and its islands are matters of

national significance.  Life-

supporting capacity is an RMA term

but is now applied to the

environment, not just to ecosystems.

‘Environment’ is defined in s4 in the

same terms as in the RMA.  This

takes the life-supporting capacity

beyond that of the natural world to

include social and economic aspects

- Sustainable Development in its

wider sense.  The use of the term

‘interrelationship’ widens the scope

of a consent authority’s inquiry, but

the evidence presented is likely to be

identical to that which would have

been presented in any event to

address relevant matters in Part II of

the RMA. 

Section 8 sets out the six objectives

for the management of the Gulf.

The requirement in this section to

recognise the national significance

of the Gulf is weaker than the

requirement in section 6 of the RMA

not only to recognise, but also to

provide for, matters of national

importance.  It should be noted that

meaningful recognition would

inevitably require some sort of

provision in a plan or decision-

making process.  The objectives do

not appear to be hierarchical, but

span the range of considerations

that any policy, activity, or proposal

would be measured against in

addition to those matters already

covered under the RMA and require

a weighing of the relative merits of

any particular case.

The rest of Part One links sections 7

& 8 and the 21 other Acts specified

in Schedule 1.  Section 9 links to the

RMA.  Policy Statements and Plans

must not conflict with sections 7 &

8, and consent authorities must

have regard to these sections when

considering applications for a

resource consent.  It is this provision

that presented the Minister of

Conservation with a ‘Catch 22’ in

respect of approving the Restricted

Coastal Activity consent for the

Whitianga Marina development

earlier this year.  The Minister was

prevented under section 119(3) of

the RMA from making a decision on

a matter that had not been

considered by the hearing

committee.  As the committee’s

recommendation predated the

enactment of the HGMPA, it had

been unable to consider it.  Hence

the hurried passage of the 15 June

2001 HGMP Amendment Act 2001

which created a new section 49A

with transitional provisions.

Section 10 constitutes sections 7 &

8 as a second New Zealand Coastal

Policy Statement for the coastal

environment of the Hauraki Gulf.  It

recognises the existence of the May

1994 NZCPS and in the case of

conflict, the NZCPS issued under

the RMA prevails.  In all other

The clear
message is 
this Act is

about
management

of the Gulf,
not 

ownership.
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respects, Policy Statements and

Plans are to be not inconsistent with

sections 7 & 8.  Subsection (3)

applies section 55 of the RMA and

requires Councils to make any

required changes to their

instruments by 27 February 2005.

The use of legislation to create a

second coastal policy statement may

be seen as a ‘back-door’ method of

creating policy by circumventing the

requirements of s32(2)1(b) of the

RMA and the scrutiny of a Board of

Inquiry.

Section 11 gives sections 7 & 8 the

status of general policy under the

Conservation Act 1987 which

guides the development of

Conservation Management

Strategies and Plans, influencing

activities on conservation lands such

as the issue of concessions and

permits.  Section 12 links to the

Fisheries Act 1996 and requires

sections 7 & 8 to be considered by

the Minister of Fisheries when

establishing sustainability measures.

For all other situations (s13), all

persons exercising powers or

carrying out functions for the

Hauraki Gulf under any of the 21

Acts in Schedule 1, shall have

particular regard to the provisions of

sections 7 & 8.

Maori Dimension

Part One enshrines the status quo so

far as the Treaty of Waitangi is

concerned.  For example, section 6

explicitly limits Treaty obligations so

that they are not extended beyond

the scope of the 21 Acts listed in

Schedule 1.  Additionally, section 14

clarifies that the Act does not

interfere with Treaty Settlement

processes.  The clear message is this

Act is about management of the

Gulf, not ownership.  More

importantly, it is about the process

of management with tangata

whenua representation provided for

on the Forum.  

At first reading it might seem that

references to tangata whenua in

sections 7 & 8 might contradict this

position, as one of the management

objectives (s8(c) HGMPA) is:

“...the protection and, where

appropriate, the enhancement of

those natural, historic, and physical

resources (including kaimoana) of

the Hauraki Gulf, its islands, and

catchments with which tangata

whenua have an historic,

traditional, cultural, and spiritual

relationship”..  

Although worded differently, it can

be queried whether this paragraph

would require a different approach

by decision-makers to that already

required under section 6(e)(RMA).

It could be argued that a credible

recognition and provision for: 

“The relationship of Maori and their

culture and traditions with their

ancestral lands, water, sites, waahi

tapu, and other taonga” 

would also include the historic,

traditional, cultural, and spiritual

relationship specified in section

8(c). 

Is Part One an innovative reflection

of the current global thinking

towards sustainability and

integrated coastal management by

bringing terminology into the 21st

century, with the use of new terms

being part of a careful strategy to

take a fresh look at management
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decisions across geographic and

jurisdictional boundaries.  Do the

differences in terminology reflect

subtle differences in policy?  Or does

the use of different terminology

simply reflect rushed drafting due to

the time constraints of the Select

Committee process and the number

of changes it brought about?

PART TWO: 

HAURAKI GULF 
FORUM

This part created the Hauraki

Gulf Forum, extended the

membership and changed

the status of the ARC committee it

superseded.  The purposes of the

Forum (s15) focus on integration of

management effort and

communication, and co-operation

and co-ordination between statutory

agencies.  In doing so, recognition of

the historic, traditional and spiritual

relationship of tangata whenua with

the Gulf, islands and, where

appropriate, catchments is required.

Membership was increased to

include representatives from:

● Ministers of Conservation,

Fisheries and Maori Affairs;
● Auckland Regional Council

and Environment Waikato;
● Auckland, Manukau, North

Shore and Waitakere City

Councils;
● Hauraki, Thames-

Coromandel, Waikato,

Matamata-Piako, Franklin and

Rodney District Councils; and
● Tangata whenua.

Section 17 explicitly provides

functions for the Forum to promote

sections 7 & 8.  In summary the

Forum is to:
● Develop and action a

prioritised list of strategic issues;
● Facilitate co-ordinated

financial planning by

constituent parties;
● Obtain, share and monitor

information on resource state;
● Require and receive reports

from constituent parties on

policies and strategies to address

strategic issues;
● Receive reports from tangata

whenua on development and

implementation of iwi

management or development

plans;
● Every three years, publish a

report on the state of the

environment, including progress

towards resolving identified

strategic issues;
● Promote integrated and, where

appropriate, sustainable

management  of the Hauraki

Gulf, islands and catchment;
● Share and co-ordinate the

dissemination of educational

material;
● Liaise with other groups

(community and business) to

promote the interests of the

Forum; and
● Commission research into

matters relating to the functions

of the Forum.

The Forum is established as a joint

committee of each local government

agency represented (s114S of the

LGA (1974)).  This gives it the same

status as if it were a committee of

each council.  This is an important

factor, as it requires each

representative to report back to

respective councils on Forum

decisions and, when needed, to seek

a mandate for collective action. 

In addition to the production of a

three yearly State of Environment

Report, the Forum must submit an

annual report to the Minister of

Conservation (s31) to be tabled in

parliament.  This is significant as it

allows external scrutiny of Forum

activities by MPs in the form of

questions to the House.

The Forum meets quarterly and to

date all meetings have been held at

the ARC offices in Auckland.

Forum representatives are

supported by staff, forming a

Technical Officers Group.  Each staff

member acts as a window into

his/her organisation, a conduit for

expertise, so that the appropriate

resources can be used on issues of

concern.  Technical Officers Groups

meet a minimum of eight times per

year two weeks after each Forum

meeting and two weeks before each

Forum agenda is prepared.  Sub-

groups working on individual issues

meet as often as necessary to

progress issues prior to reporting

back to the Forum itself.

Maori Dimension

The Forum is bound to have

particular regard to the relationship

between tangata whenua and the

natural, historic and physical

resources, in the catchment.  To

allow for this, six tangata whenua

There are also
provisions for
removing land
from the park

should its
status or

ownership
change.
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representatives are appointed to the

Forum, and funded by the Minister

of Conservation. 

PART THREE:

HAURAKI GULF
MARINE PARK

The park created in this part

is unlike any park we

previously had, but there

are overseas examples such as the

Great Barrier and Florida Keys

Marine Parks.  On 27 February

2000 the park was created from

the mosaic of conservation lands in

the Gulf, its islands and coastal

area, the foreshore and seabed not

held for defence purposes, and all

seawater in the Gulf.  The Miranda

wetland, internationally

recognised under the Ramsar

Convention, is also explicitly

included.  The creation of the park

does not affect the responsibilities

of regional councils in the CMA

s33 (3(b)).

It is clear that the park is intended

to develop over time.  Other

public lands in the coastal area,

e.g. heritage buildings, or open

space including regional parks, are

able to be included with the

consent of the owner or

administrating body.  Private lands

too, with the consent of the owner

and following consultation with

the Forum and the relevant

Conservation Board, are able to

become part of the park.

Taiapure-local fisheries or mataitai

reserves are, with the consent of

the Minister of Fisheries, and the

management committee or tangata

whenua, also able to be included

as part of the park.  There are also

provisions for removing land from

the park should its status or

ownership change.

The park therefore starts out as a

dispersed network of reserves with

the potential for additions of public

and private lands, including heritage

buildings.  In time one can envisage

a network of land reserves under

local ownership and management

but coming under the umbrella of a

common whole, and each

contributing to a multidimensional

park that is greater than the sum of

its individual parts.  

The Act is silent on the management

of the park.  The Department of

Conservation manages the founding

elements; however, as the park gains

status, acceptance and as new

elements are added over time, the

management might also need to

evolve.  The Forum is the likely

mechanism, but there is no explicit

reference to managing a park in the

Forum’s functions (s17), although

the functions are entirely consistent

with such a role if it should be

conferred.  There is, however, a

reference (s35) to the need to

consult the Forum when

considering the inclusion of private

lands.

Deeds of Recognition

Sections 44 - 48 provide for the

voluntary recognition of the

interests and relationships of

tangata whenua by the Crown or

local authority with respect to any

land, foreshore or seabed in the

Hauraki Gulf Marine Park.  Deeds

cannot relate to water or to any

private land included in the park.

Their purpose is to identify

management opportunities for

tangata whenua on publicly

administered land.

IMPLICATIONS FOR

RESOURCE USERS AND
PRACTITIONERS

The following are general

examples of the

considerations that will

need to be given to sections 7 & 8 of

the HGMPA 2000 when exercising

powers or carrying out functions

under the RMA and other Acts in

Schedule 1.  

The geographical coverage of the

Act is not coextensive with the

‘Hauraki Gulf’ of the marine weather

forecast (Bream Head to Cape

Colville) and practitioners need to

be alert to the fact that it also applies

to the east coast of the Coromandel

Peninsula.  The catchment extends a

considerable distance inland. The

HGMPA will apply to some

applications within the Matamata-

Piako, Waipa or South Waikato

Districts notwithstanding that none

of them has any coastline.

Processing of Consent
applications (RMA)

Section 9(4) applies from 27

February 2000 - except for those

applications covered by the Hauraki

Gulf Marine Park Amendment Act

2001.  At the 8 September 2000

seminar convened by the Auckland

University Centre for Environmental

Law, to discuss the Act, Professor

Palmer observed:

“Applications for discharge

consents for wastes into water

within the Gulf and catchments will

require assessment having regard to

the new Act.  In practice, most

outcomes may not be significantly

different from those predicated

under the Resource Management

Act” 

Are more people now potentially
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affected? If so, will this make it more

difficult to decide under section 94

of the RMA not to notify an

application?

Operative Policy
Statements, District and
Regional Plans (RMA)

Any operative Policy Statement or

Plan must not conflict with sections

7 & 8 (s9(2)).  Section 9(5) applies

section 55 (RMA) as if sections 7 & 8

were a National Policy Statement

with a five year transition to 27

February 2005 to notify changes that

eliminate any conflicting provisions.

Proposed Policy
Statements, District and
Regional Plans (RMA)

The same section applies.  Section 13

requires any decisions made after 27

February 2000 as part of the First

Schedule (RMA) process to have

particular regard to sections 7 & 8.

This obligation applies to those

carrying out functions for the

‘Hauraki Gulf’ whereas sections 7 &

8 apply to the ‘Hauraki Gulf, its

islands and catchments’.  This

suggests that the obligation does not

apply to the South Waikato, Waipa

and Matamata-Piako District

Councils when making decisions on

their proposed plans, yet as soon as

those plans become operative section

9(5) applies and they must not be

inconsistent with sections 7 & 8!

Preparation and Review
of Plans and Strategies
under other Acts
identified in Schedule 1.

Examples include pest management

strategies, land transport strategies,

structure plans, asset management

plans etc.  These are covered by s13,

which requires all persons exercising

powers or carrying out functions for

the Hauraki Gulf under any Act in

Schedule 1 to have particular regard

to sections 7 & 8.

Strategic and Annual
Planning (LGA 1974)

Forum activities will need to be

included in the financial planning

of constituent councils.  These will

vary from the support for short

term investigations to the long

term participation in projects such

as alignment of reporting

procedures.

SUMMARY

This is New Zealand’s first

sustainable development

Act in the wider sense.

Although the intent is very

modern, the use of new words to

convey the need to address the

wider social and economic

implications of natural resource

use will inevitably lead to some

debate and therefore increased

costs of doing business in the

Hauraki Gulf and its catchments.

Some will see the move towards

more explicit recognition of the

international understanding of

sustainability as an improvement;

others comfortable with a decade

of the RMA may not.  The 1999

review of the RMA (reported back

in a trimmed down state from the

Local Government and

Environment Select Committee in

May of this year) explicitly

excluded changes to Part II of the

RMA, leaving the interrelationships

between the social, economic and

environmental elements of

sustainability to case law.  

The HGMPA can be thought of as

three Acts in one.  The primary

purpose of Part One is to integrate

the management decisions made

under a number of statutes.  That

the wording is not exactly the same

as found in the RMA and that the

geographic boundaries are also

different is perhaps understandable,

however, it is not clear whether this

was intentional or the outcome of

rushed drafting.  It is too early to

tell if future decision-making in the

Hauraki Gulf and its catchments

will differ materially from recent

interpretations of the RMA, but one

thing is clear - it is not business as

usual and consideration will be

needed of the additional factors

contained in this Act.  

Part Two attempts to overcome a

fragmented approach to the

management of natural resources

following central and local

government restructuring of the

1980s.  It explicitly recognises the

need to provide integrated decision-

making when managing ecosystem

scale units.  It recognises the

advances in the Treaty claims

process, expectations and the

capacity of tangata whenua to

participate in resource management

decision-making, and provides

opportunities for this.

The creation of the Hauraki Gulf

Marine Park in Part Three has a

definite conservation bias.  The

relationship between this

imperative and the balance of social

and economic factors required

under Part One is unclear.  Perhaps

the current explosion of

applications for occupation of the

seabed and use of space within the

Park for marine farming will clarify

the relationship sooner rather than

later.
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Case Notes
Martin Willams, Barrister, Environmental Law Chambers

AUSTRALASIA’S LARGEST

LANDFILL - LAND AIR

WATER

ASSOCIATION v WAIKATO

REGIONAL COUNCIL

(A110/01)

This 145 page decision of the

Environment Court relates to a

proposal by Envirowaste Services

Limited to establish and operate a

landfill covering some 86ha in area

at Hampton Downs in the North

Waikato.  

The hearing of the application

involved evidence from 58

witnesses and took place over 79

days.  

At the beginning of the hearing a

memorandum of consent and a

draft consent order was filed by the

Waikato River Protection Society

(one of the appellants), the

applicant, and the two Councils

which had granted all of the 16

resource consents sought.  

The granting of consent on the

basis of the draft consent order was

opposed by a number of other

appellants, as well as 12 s274

participants who filed notices of

interest approximately one month

prior to the hearing.  The s274

interveners generally represented

various hapu of Tainui iwi claiming

tangata whenua status.  The

challenge to the consent orders was

a broad one with almost every

witness being cross-examined on a

wide range of issues.

In reaching its decision to uphold

the granting of the consents,

broadly on the terms of the consent

order filed at the commencement of

the hearing, the Court had to

consider a host of environmental

effects including contamination of

ground and surface water (escape of

leachate), air emissions (including

the amount of gas to be produced,

and the potential for contamination

of surrounding land as a result of

the discharge of dioxins), potential

adverse health effects, odour effects,

noise, dust, traffic, vermin, litter,

visual effects, and effects on

property values.

Much of the Court’s decision is

focussed on an assessment of the

evidence on these various effects.

The Court was satisfied that what it

termed extensive and detailed or

“exacting” conditions would ensure

such effects would be minor.  The

Court also found that granting

consent would be consistent with

the objectives and policies of a

range of district and regional

planning instruments which on the

one hand recognise the need for

landfills and on the other hand

provide safeguards to ensure that

adverse effects are avoided,

remedied or mitigated.  

The Court accepted that s5(2) of

RMA contemplates some adverse

effects from developments, and that

these may be considered acceptable

depending on the particular case,

with the extent to which they are

acceptable being a question of fact

and degree.  The Court applied the

“overall broad judgment” approach

to s5, allowing for a comparison of

conflicting considerations, the scale

or degree of them and their relative

significance or proportion in the

final outcome (Trio Holdings Limited

v Marlborough District Council).    

Of particular interest in the

decision was the treatment of three

vexed issues often raised in

resource consent hearings for

proposals of any significance:  the

assessment of alternative sites,

consultation with tangata whenua,

and issues of significance to tangata

whenua such as waahi tapu. 

In terms of the need to consider

The Court
has to decide

whether or
not resource

consent
should be

given for the
proposal

before it on
its own 
merits.
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alternatives the Court firstly

accepted that a rigorous

investigation of alternative sites had

been undertaken by the applicant.

However the Court went on to

observe that the requirement to

assess alternatives is a matter for the

applicant to include in its

application in accordance with the

requirements of the Fourth

Schedule of the RMA, where there

are likely to be significant adverse

effects.  It is not a matter that

applies to the subsequent

consideration of the application by

the consent authority.  The Court

has to decide whether or not

resource consent should be given

for the proposal before it on its own

merits.  

On the issue of consultation, the

Court set out a useful summary of

what it found to be the legal

position regarding any requirement

for consultation.  The Court stated

that the essential ingredient of

consultation is that it be fair and

enable the Court to make an

informed decision at the end of the

day, such that it can say that it has

had proper regard to the provisions

of s6(e), 7(a) and s8 of the Act.  The

Court stated that it could only fulfil

its obligations under those sections

if it had a full appreciation of the

pertaining spiritual and cultural

dimensions.  This can only be

gained from those having

rangatiratanga over the resources in

issue.  Where a proposal is likely to

have an impact on the relationship

between Maori cultural and spiritual

values and the natural resources of

the environment, consultation will

be required, but not as an end in

itself.

The Court then considered the

nature of the consultation

undertaken in this case and

determined that adequate

consultation had taken place.  

In terms of the substantive aspects

of s6(e), 7(a) and s8 of the RMA, the

Court firstly discussed the approach

to interpreting the wide range of

concepts inherent in those

provisions, acknowledging the

difficulty in obtaining a correct

understanding of the various

concepts through use of the English

language and traditional approaches

to statutory interpretation.  

The Court then considered the

meaning of the term waahi tapu in

section 6(e), placing considerable

reliance on the evidence of Mr

Mikaere who disputed the more

wide-ranging and fluid definition of

that concept given by one of the

witnesses for the opposing parties.

Mr Mikaere offered a narrower but

more precise definition of waahi

tapu, focussed on urupa (burial

grounds) and sites of ceremonial or

spiritual significance.  Pa sites,

earthworks, fortifications etc were

stated only to be waahi tapu if they

are associated with burial grounds,

or sites of such significance.  Mr

Mikaere pointed out, for example,

that it would be most unlikely for a

cultivation site to be waahi tapu as

activities such as gardening and

food gathering would be a serious

breach of the tapu or sacredness of

such a place.  Waahi tapu sites were

stated to be specific places, usually

very small, within tribal rohe or

boundaries.  

Mr Mikaere also disputed anecdotal

evidence that a large part of the area

would likely have been the subject

of burials associated with the Maori

land wars, on the basis that by

reference to his experience as a

Maori historian, abandoning the

dead only occurred in exceptional

circumstances, with Maori

otherwise going to extraordinary

lengths to recover their dead.

In the end, the Court preferred Mr

Mikaere’s evidence, and that of the

consultant archaeologist, (which

demonstrated that there was no

physical evidence of any

archaeological sites) in concluding

that the site was not waahi tapu.

The evidence to the contrary,

though genuinely asserted, was not

supported by direct evidence other

than hearsay or general statements

lacking any specificity by way of

oral tradition of historic foundation.

Having said that the Court did

recognise that the landfill site

occupied ancestral lands of

importance to the various hapu

involved in the hearing.

This decision may signal that the

Environment Court will not be

satisfied with broad or general

claims as to the waahi tapu

significance of a particular site,

without specific evidence of the

type of spiritual or ceremonial

significance of a particular locality,

for example as a burial ground. 

The Court did
recognise that
the landfill site

occupied
ancestral lands
of importance
to the various
hapu involved
in the hearing.
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COASTAL OCCUPATION
- WATCH THIS SPACE

The decision of the High Court in

Hume v Auckland Regional Council

(AP.52-SW01) involved an appeal

from a declaration decision of the

Environment Court regarding the

interpretation of various provisions

of the RMA relating to occupation

of the Coastal Marine Area.  The

decision confirms the conclusion

reached by the Environment Court

that unless it states otherwise, a

coastal permit to occupy the coastal

marine area with a jetty does not

give the jetty owner the right to

exclude members of the public

from using that jetty. 

Both the High Court and the

Environment Court placed

significant reliance on section

122(5) of the RMA which

essentially states that unless

expressly provided otherwise in a

coastal permit, such a permit shall

not be regarded as conferring

exclusive rights of occupation.

Both Courts drew a distinction

between the right of exclusive

occupation of the coastal marine

area by the physical structure itself,

and any ancillary right to exclude

the public from the use of that

structure.

The appellant, representing the

owners of the jetty, submitted that

the Environment Court had failed

to give sufficient weight to their

private property rights.  It was

submitted that the declaration

made by the Environment Court

effectively “nationalises” their

private property, as in the absence

of an express exclusion, the public

could use the jetty, tie boats to it,

fish from it, unload goods to it, dive

from it, and use it to get to the

foreshore (with or without

vehicles), while the permit holders

must meet the costs of constructing

and maintaining the jetty and could

not require a contribution from

other users.  It was argued that the

rights of ownership must allow the

owner of the structure to prevent

others from trespassing on it.

In considering that submission, the

High Court referred to earlier

decisions of the Environment Court

(including Falkner v Gisborne

District Council (1995) 3 NZLR 622)

in which the Court had explained

that the RMA may infringe common

law rights in the interests of

promoting sustainable management

of resources.  The High Court

observed that the coastal marine

area is different from other land

(specifically privately owned land),

with the foreshore and seabed of

New Zealand’s coast having been

vested in the Crown on behalf of

the people of New Zealand.  

If a consent authority considers it

appropriate, it may authorise the

erection of a structure within the

coastal marine area, to the physical

exclusion of others so far as the

structure itself is concerned.

However, the High Court found

that the property in the structure

does not carry any other exclusivity,

as permit holders have no rights in

the coastal marine area other than

those specifically granted by the

consent.  

In this case the Court stated that

any right of use of the jetty by those

who built it was no greater than the

rights of all other members of the

public which may use the coastal

marine area in which the jetty is

constructed.  The privilege

conferred by the right to erect the

jetty is limited to the express terms

of the consent, and unless those

express terms include the ability to

exclude members of the public, by

virtue of section 122(5) of the

RMA, no such right exists.  

The appellants went on to submit

that section 122(5) simply confirms

that the right of exclusive

occupation does not extend to any

areas not occupied by the structure,

rather than implying into the

permit the right for the public to

use the structure.  The High Court

found this argument to involve a

strained approach to the

interpretation of section 122(5),

having particular regard to section

6(d) of the RMA seeking to preserve

maintenance and enhancement of

public access to the coastal marine

area.

In the result, the High Court found

that there had been no error of law

by the Environment Court in

reaching its conclusion as to the

intended meaning of section

122(5). 

Leave has been granted to appeal

this decision to the Court of

Appeal.  Unless and until any

different interpretation of section

It confirms the
general right
of the public

to utilise
those

structures for
access or

related
purposes.
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122(5) is reached by the Court of

Appeal, this decision will have

important implications for any

holder of a coastal permit to

establish structures within the

coastal marine area such as

moorings, private jetties, mussel

farms, or even marinas. It confirms

the general right of the public to

utilise those structures for access or

related purposes. Should an

applicant intend a right of exclusive

occupation, for example to facilitate

the efficient management and

operation of the structure involved,

then that must be specifically

sought as part of the application

and form an express part of the

granting of the consent involved.

PERMITTED EFFECTS
ON ENDANGERED
SPECIES - O’SHEA v
AUCKLAND CITY
COUNCIL - (A105/01)

This decision of the Environment

Court concerned an application to

subdivide land at Awana on the

eastern side of Great Barrier Island.

The land involved comprised a total

area of 136.7 hectares previously

subdivided into an existing eight

lots, four of which were to be

subject to an encumbrance imposed

as part of a Planning Tribunal

approval for their subdivision in

1990, for the purpose of protecting

flood plain and estuarine areas, and

a significant habitat for the

endangered Brown Teal species.

The current proposal initially

involved the creation of 21 lots,

with 19 for the purpose of

establishing dwellings.  The original

application was modified in

response to the Council’s decision

to decline the application, by

reducing the number of lots to 18

with 17 dwelling sites.  Both the

original and modified proposals

involved a range of measures

including covenants, consent

notices and provision of reserves

aimed at protection of existing bush

areas and the Brown Teal habitat.

Further refinements were presented

during the course of the hearing.  

The Court accepted that the various

modifications were within the

scope of the original application on

the basis that the environmental

effects of the subdivision and

consequential development would

be reduced.  The appellant also

offered a set of draft conditions

during the hearing which included

a raft of further provisions aimed at

protecting against erosion and

landscape impacts and requiring

regeneration of native vegetation.  

In considering the modified

application, the Court first

traversed the range of potentially

relevant planning provisions in the

New Zealand Coastal Policy

Statement, Auckland Regional

Policy Statement, and the Auckland

City District Plan (Gulf Islands

section).  The Court made the

interesting observation that quoting

in full all of the contents of the

District Plan which may be

relevant, and explaining their place

in reaching the decision, including

those “of peripheral relevance, of

trite generality, or of repetitive

content” would make the decision a

very lengthy document.  As such,

the Court confined its decision to

those provisions which it

considered should influence that

decision.  

In terms of effects, the Court saw

the critical issues upon which the

decision needed to be based as

involving potential effects on the

Brown Teal habitat, and actual and

potential effects on the landscape.

Evidence regarding the significance

of the Brown Teal habitat was

largely undisputed.  It

demonstrated that the low land

areas around the Awana Stream

provided the habitat for

approximately 15% of the worlds

Brown Teal population.  The Court

also referred to a rapid decline in

that population in the lower Awana

Valley over the past 15 years.  The

Court observed that the population

of Brown Teals was vulnerable to

predation by cats, dogs and

Pukekos, with conflicts between

human habitation and ecological

values also having significant

impact.  The numbers of Brown

Teal were found to be inversely

related to the density of human

habitation in the vicinity.  The issue

in dispute was whether the

proposed development would

protect or further disturb the

Brown Teal population.

The Court considered that issue

along with the potential landscape

effects by comparison with the

The issue in
dispute was
whether the
proposed
development
would protect
or further
disturb the
Brown Teal
population.



Resource Management Journal 27

effects which permitted and

existing activities would have.

In making that comparison the

Court observed that there are three

elements to what it termed the

“permitted baseline test”, by

reference to the Court of Appeal

decision in Arrigato v Auckland

Regional Council (CA84/01).  The

first aspect is comparison with the

effects of activities actually being

carried out lawfully on the land.

Secondly, comparison has to be

made to the effects of hypothetical

activity that is not currently

carried out on the land, but that

could (not being a fanciful activity)

be carried out there as a permitted

activity under the District Plan.

Thirdly, according to the

circumstances, comparison may

also be made with the effects of an

activity authorised by an earlier

resource consent that is yet to be

implemented.  

In terms of the first aspect, the

Court first referred to the fact that

the applicant was lawfully able to

transfer any of the eight existing

pieces of land separately, as a

matter beyond control under the

Resource Management Act.

However it saw this as a

hypothetical future activity, rather

than an existing situation, to be

considered under the second

aspect of the test.  This was

because at the date of the hearing,

all of the lots remained in the

applicant’s ownership.  On that

basis, the existing environment

involved one piece of land used for

pasturing of cattle, with one

existing dwelling house.  

Despite the many restrictions

proposed with the application,

including provision of esplanade

reserves and covenanting land for

various purposes, the Court found

that the consequential effects of

the subdivision on the Brown Teal

population and on the natural

landscape value of the property

would be considerably greater

than the environmental effects of

the activity now being carried out

on the property.

The Court
considered the

effects of the
resource

consent by
comparison

with the
environmental

effects of a
separate

disposition of
the eight

pieces of land.
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In terms of the second aspect of

the permitted baseline test, the

Court considered the effects of the

resource consent by comparison

with the environmental effects of a

separate disposition of the eight

pieces of land, which it found to

be “not fanciful”.  The

complication was that sale of the

eight pieces of land was not

permitted as of right by the District

Plan.  Applying the second aspect

strictly, the Court observed that it

may not be correct to assume

separate ownership of the various

pieces making up the site.

The Court then went on to refer to

the Court of Appeal’s decision in

Arrigato as to the extent to which

it is appropriate to have regard to

unimplemented resource consents

as part of the permitted baseline.

The Court of Appeal had observed

that there should be no fixed or

prescriptive rule one way or the

other on making such a

comparison.  Flexibility should be

preserved to allow the consent

authority to exercise its judgement

as to what bearing an

unimplemented consent should

have on the effects of the proposal

before it.

Bearing that in mind, the

Environment Court concluded

that for a comparison of

environmental effects to be

factually realistic it should include

comparison with the

environmental effects of

hypothetical separate ownership

of the eight pieces of land already

subdivided, on the basis that

although not permitted as of right,

separate sale of each one of them

might occur if the present

application did not gain consent.

In making that comparison the

Court referred to the relative

number of permissible dwellings,

maximum gross floor areas,

maximum building coverage,

building visibility, clearance of

bush, protection and maintenance

of regenerating native vegetation,

earthworks and effects on the

Brown Teal habitat of the proposed

subdivision, as compared with the

situation with the existing eight

pieces of land.  

In a number of instances, effects

would be greater with the

subdivision (for example greater

clearance of indigenous vegetation,

greater earthworks, greater

density). On the other hand, the

subdivision proposal actually

involved greater protection for

regenerating native vegetation,

better protection against erosion,

greater restriction on location and

colour of dwellings, and

considerable measures for the

protection of the Brown Teal colony.

Making an overall comparison

however, the Court found that the

adverse effects of the subdivision on

the landscape values and on the

Brown Teal population would be

greater than development of the

existing eight pieces of land.  Taken

in combination, and placing a

significant weight on the vulnerable

Brown Teal population as required

by the Act and the various planning

instruments, the Court found that

this combined increased potential

adverse effect would be more than

minor.

As such, and because the

application involved a non-

complying activity, the Court then

needed to assess consistency with

the various District Plan objectives

and policies in terms of the

threshold test in section 105(2A) of

the RMA.

While the Court found that the

subdivision would be consistent

with some of the objectives and

policies of the District Plan (being

provisions supportive of

subdivision to provide

opportunities for more

appropriate land use activities,

and providing better protection of

landscape values and wildlife

habitats etc) the proposed

subdivision would not fully

protect the significant wildlife

habitat of the Brown Teal.  Nor

would it fully preserve the natural

character and amenity of the

coastal environment.  This was

despite the extensive measures

proposed as part of the

subdivision application for the

purpose of protecting those

aspects.  

In particular, the Court found that

the subdivision would be contrary

to those objectives and policies of

the District Plan which reflect the

contents of Part II of the Act, and

higher planning instruments,

aimed at protecting significant

indigenous habitats and natural

landscape values.  There was

therefore no jurisdiction to grant

consent and the appeal was

declined.

The proposed
subdivision
would not

fully protect
the significant

wildlife 
habitat of the

Brown Teal.
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The decline and current state

of New Zealand’s indigenous

biodiversity has been well

documented. 

The conclusion of the New

Zealand State of the Environment

Report in 1997 was that biodiversity

is New Zealand’s most pervasive

environmental issue, with 85% of

lowland forests and wetlands now

gone, and at least 800 species and 200

subspecies of animals, fungi and

plants considered threatened. 

Indigenous Biodiversity
Decline

The title of the New Zealand

Biodiversity Strategy  “ Our Chance to

Turn the Tide” is indicative of the

response developing in New Zealand

to the decline in indigenous

biodiversity. Under the five year

funding package $187 million has

been allocated to a range of

programmes to halt the decline in

indigenous biodiversity. 

Biodiversity Expand
Efforts

The intensity and variety of work

on halting the decline around the

country, both on public conservation

land and on private land is exciting.

This is a hopeful phase in the history

of New Zealand’s terrestrial

indigenous biodiversity. 

Off-shore islands 

Predator free islands have a pivotal

role to play in the conservation of

New Zealand’s natural heritage as they

provide refuges for a wide range of

native species that are threatened on

the mainland. Some of the world’s

most endangered species, such as

kakapo, are now found only on off-

shore islands. 

The percentage of New Zealand’s

off-shore islands that have become

predator free is increasing. New

Zealand has a total of 330 islands, of 5

ha or more, and at least 242 of these

have introduced mammals.  Mammals

have been removed from 90 to date,

or 37% of those with mammals.  The

size and complexity of the operations

has increased as techniques and

expertise is developed.

The NZBS funding will allow the

Department to clear four large islands

of predators - the sub-Antarctic

Campbell Island (11,300ha),

Tuhua/Mayor Island (1280ha) in the

Bay of Plenty, the sub-tropical Raoul

Island (3177ha) in the Kermadec

Group and Little Barrier/ Hauturu

Island (3083 ha) in the Hauraki Gulf.

Campbell Island - The
largest island restoration
programme in the world

Campbell Island rat eradication

this winter, if it is successful, will be

the largest island eradication project

in the world and will be a landmark

for New Zealand Conservation. The

aim is to eradicate Norway rats from

the 11,300ha island where they have

played havoc among native plants and

animals. 

The eradication took place in July,

with the 20 member project team

battling short daylight hours,

isolation, bitterly cold winter

conditions and winds gusting up to

240 kilometres an hour in order to

complete the operation. Four

helicopters were used to distribute the

rat toxin over the island. The

helicopters have flown in convoy to

the island and the toxins were barged

in.

Now it is a case of sit back and wait

for two years, to give any rats that may

have survived a chance to breed to

detectable numbers, before a check

using dogs and traps can hopefully

declare the operation a success.

Mainland Islands

A challenge on the mainland is

how to restore an ecosystem, rather

than just control animal and plant

pests. The Department has selected

six sites in the North and South

Islands where ecosystem restoration

goals are being pursued using an

experimental adaptive management

approach. These sites are intensively

managed natural areas that are used as

test sites to refine species protection

and integrate ecosystem conservation

work such as pest eradication, and

translocation of threatened plants and

animals for species recovery purposes.

Important lessons will be learnt about

mainland restoration which can be

applied elsewhere.

The recovery of North Island

kokako in Te Urewera is indicative of

the success of mainland islands

potential. 

‘Horizons’
Paper presented by Hugh Logan to the Resource Management Law Association 2001 Conference, 

Wellington, 4-7 October, 2001
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Kokako comeback in the
Te Urewera

A spectacular recovery of North

Island kokako numbers has been

achieved in the Northern Te Urewera

Ecosystem Restoration Project.

The project is one of DOC’s six

‘mainland islands’ and consists of core

areas of intensive multi-pest treatment

set in a larger 50,000ha area of

possum control in Te Urewera

National Park.  Kokako numbers in

the Otamatuna core area have risen

from a low of only eight pairs in 1994

to at least 60 pairs today.  Kakako are

now spilling over into the

surrounding forest, building up

numbers in the area where only

possums are controlled.

The population recovery has

provided an opportunity to spread

kokako further afield.  In May,

following consultation with tangata

whenua, six kakako were moved from

Otamatuna to Boundary Stream

Mainland Island, in an attempt to re-

establish this threatened species in

Hawke’s Bay.

Kokako recovery is a strong

indicator of progress in restoration of

the whole forest ecosystem.  By 2000,

overall bird numbers had nearly

tripled since 1997.

Kiwi Sanctuaries 

Recent scientific assessments have

shown that most kiwi populations on

mainland New Zealand are under

serious threat from stoats, possums,

cats, ferrets and dogs.  Their number

are expected to halve every decade

and many populations would

effectively be extinct in 20 years. 

To help remedy this situation, five

kiwi sanctuaries have been established

throughout New Zealand, where

intensive predator control will be

undertaken to create safe zones for

kiwi. These sanctuaries will enhance

the work presently being done

through the Bank of New Zealand -

sponsored Kiwi Recovery Programme.

Three sanctuaries in Northland,

Coromandel and Tongariro will

protect the North Island Brown Kiwi,

while two sanctuaries on the South

Island’s West Coast will protect the

Okarito kiwi (rowi) and the Haast

tokoeka respectively.

The intensive pest control needed

on the mainland to improve the

survival of kiwi and other threatened

species is illustrated by the stoat

control work in the Te Moehau Kiwi

Zone in the Coromandel.  A network

of 600 stoat traps were established

over 4000ha of rugged volcanic

country earlier this year, and will

expand to cover 10,000ha by the end

of 2001.  Each trap needs to be

manually inspected 18 times each

year. One block of 420 traps alone

takes a team of three contractors two

to three days to check.  Every second

check they must carry enough hen’s

eggs to bait the traps. Innovation is

required for each person to carry 100

eggs over rugged country and avoid

creating omelettes.  

The war against pests

The most pervasive threat to

remaining indigenous biodiversity is

animal and plant pests and sustained

control is essential.

The Department has developed a

Strategic plan for weeds - under the

popular title of “Space Invaders”.

However the war against weeds

requires substantive ongoing funding.

We estimate that of the high priority

areas requiring ecological weed

control only half are currently

receiving any control and that a third

of those sites that are, have levels of

control insufficient to properly

manage weed pests.

With respect to animal pests the

Department has nationwide control

programmes for possums, goats, and

deer.  Thar, Chamois, pigs, rabbits,

horses, hares, wallabies, pest fish and

wasps, in addition to rodents, cats and

mustalids, are controlled in some

conservancies.

An extra $6.6 million over 5 years

has been allocated to the Department

to fund an integrated stoat control

research programme.  Stoats are

under regarded as the most significant

predator of a number of threatened

bird species.

Biodiversity Strategy funding has

allowed additional weed surveillance

and control, additional 11,600

hectares of possum control and

86,000 hectares of additional goat

control in 2000/2001 year.

We have won some battles, but the

outcome of the war is still undecided.

Biodiversity information
programme

The New Zealand Biodiversity

Strategy recognised that, in order to

turn the tide in the decline of our

biodiversity, improved information is

needed in New Zealand to inform

management decisions.

Three broad types of information

issues were identified that currently

constrain biodiversity management - a

limited awareness of existing

information issues were identified that

currently constrain biodiversity

management - a limited awareness of

existing information, difficult access

to existing information, and

significant gaps in that information.

The goal of the TFBI programme is



to improve awareness of and access

to existing information about

terrestrial and freshwater

biodiversity and to provide essential

new information, which will help

biodiversity management

contributors to best achieve the

desired outcome of NZBS. A

database platform is being built

within the Department which will

allow users to access databases on

terrestrial and freshwater

biodiversity within DOC and

elsewhere.

In addition to TFBIS the e-

government project is providing

access to DOC databases. Recently

DOC created the first information-

sharing link with the Queen

Elizabeth II National Trust.  The trust

now has access to DOC’s weeds and

threatened plant databases.

The benefits to DOC and other

outside agencies are obvious.  The

sharing of information means that we

will be able to support and protect

our natural heritage. Further

databases are coming on stream.

Over the next 6 months we will be

able to grant access to archaeology,

invertebrate and herpetofauna

databases.

Over the next few months DOC

will open up databases to a cross

section of other organisations,

both national and local, who

would benefit from accessing our

information easily.  This includes

the Ministry for the Environment,

regional councils, the Forest and

Bird Society, schools and

universities.

The Department and others are

working on a range of exciting

projects to halt the decline in

biodiversity with considerable

success.  But we should not under

estimate the sustained effort and

sheer hard work required to

achieve the goal of the NZBS:  to

halt the decline.
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