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Time to pay attention to stewardship land
 � Dr Jan Wright, Parliamentary Commissioner for the Environment

In my role, I have a broad mandate to investigate 
environmental matters, and provide reports and advice to 
Parliament. A conservation theme has emerged in recent 
years, as a report on one conservation topic has prompted 
investigation into another. My most recent report on this 
theme is titled “Investigating the future of conservation: The 
case of ‘stewardship land’”.

Stewardship land is a category of conservation land under 
the Conservation Act 1987. It makes up about one-third of the 
land managed by the Department of Conservation, that is, 
nearly a tenth of New Zealand. The origin of stewardship land 

lies in the creation of the Department in 1987. As part of the 
reorganisation of Crown land, the Government transferred 
responsibility for large areas of land which were not seen to be 
commercially valuable to the newly-formed, and protection-
focused, Conservation Department. The Department was to 
act as steward of the land until its destiny was determined.

The original intent of the Government in 1987 was to assess 
the conservation value of different areas of stewardship land. 
Each area would then be reclassified into the appropriate 
category of conservation land (such as a reserve or ecological 
area) or, if it had little or no conservation value, be taken out of 
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the conservation estate. That systematic assessment 
has never been done. Some stewardship land has been 
reclassified, and a small amount has been sold. But 
all conservation land that is newly acquired and not 
reclassified, remains as stewardship land. There may 
be more stewardship land now in the conservation 
estate than in 1987.

There are two ways in which stewardship land differs 
from other land in the Conservation estate. First, 
large areas can be swapped for areas of private land. 
This can only be done under section 16A(2) if the 
exchange “will enhance the conservation values” of 
the conservation estate.

Secondly, stewardship land need only be managed 
under section 25 so that its “natural and historic 
resources are protected” — a non-specific purpose. 
In contrast, other categories of conservation land 
have more specific management criteria. For example, 
the Orikaka Ecological Area was notified in the New 
Zealand Gazette to “protect areas of low-altitude 
forests poorly represented in the Buller and Reefton 
Ecological Districts and important roroa/great 
spotted kiwi and other forest bird habitat”.

There are problems associated with both these 
differences. The direction and guidance for land 
swaps is based on law and policy which is inadequate 
for anything other than minor boundary changes. 
And the purpose for the inclusion of any area of 
stewardship land within the conservation estate 
is left vague and undefined, signaling that it is of 
low conservation value (under section 17U(3) the 
Minister of Conservation may not grant concessions 
for commercial use that are inconsistent with “the 
purposes for which the land concerned is held”).

Taken together, these differences lead to the legal 
protection of stewardship land being weaker than 
that of other categories of conservation land. This 
would not matter if the conservation value of all 
land in this category was low, but that is not the case. 
For instance, some areas of stewardship land were 
purchased and added to the conservation estate 
because of their high conservation value. Others have 
recently been identified by the Department as being 
of high biodiversity value under the Natural Heritage 
Management System.

My report contains two case studies that illustrate 
the difficulties that can arise from the failure to 
confront the issues associated with stewardship land. 
Both involved areas that were considered by DOC 
officials to have high conservation value, yet had been 
left as stewardship land. Consequently, commercial 
operators were able to propose land swaps.

The first case study is Meridian Energy’s application 
to build a hydroelectric dam on the Mokihinui River 
on the West Coast — an application that has since been 
withdrawn. The second case study is the acquisition 
of an alpine basin, Crystal Basin, for the expansion of a 
skifield in Canterbury.

Both cases attracted a great deal of controversy. The 
land swaps — proposed in the first case, and actual in 
the second case — were predicated on the basis that 
they would provide a net conservation benefit. Both 
cases highlight that there is work to be done before the 
public can have confidence in such deals. For instance, 
in the Mokihinui case, the conservation value of the 
river itself could not feature in the assessment of 
net conservation benefit because the riverbed is not 
“administered” by the Department of Conservation. 
This alone made the assessment meaningless.

In the Crystal Basin case, the forested Banks Peninsula 
gully that was swapped for this alpine basin was 
already protected under the Banks Peninsula District 
Plan. However, under the Conservation Act, land 
swaps need only lead to a net conservation benefit 
for the conservation estate. That this coastal lowland 
forest was already protected under the District Plan 
was not considered in the decision.

Over the years, concern about stewardship land has 
been expressed from time to time, notably by the 
New Zealand Conservation Authority. Since more 
commercial enterprises look likely to take place on 
the conservation estate, getting ahead of the game 
by resolving these issues could potentially save both 
heated argument and wasted resources.

In particular, the development of clear principles and 
processes for assessing “net conservation benefit” is 
required. I have recommended that the Minister of 
Conservation direct the New Zealand Conservation 
Authority to lead a public discussion on this matter.

In the meantime we need to protect our most precious 
conservation areas that lie on the map as stewardship 
land. My second recommendation therefore 
emphasised the need to make some headway in 
reclassifying areas of stewardship land with high 
value. This will also provide more certainty for 
businesses seeking concessions for commercial uses 
of the conservation estate.

Soon after the report was released, I was pleased 
to learn that the Minister had initiated the 
reclassification of stewardship land on Great Barrier 
Island. My hope is that this is the beginning of a more 
systematic approach to dealing with the legacy of 
stewardship land.
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Three divisions of my Court in New Zealand have 
recently completed a pilot using iPads to store, 
retrieve, and annotate large quantities of evidence 
and other material in long trials. The pilot has 
been a great success, although there were some 
minor drawbacks to be dealt with. Use of iPads for 
all hearing work in the Environment Court is now 
“business as usual”, all members of the Court now 
being provided with the tablets and appropriate 
training.

In this paper I describe my experiences with the 
technology, analyse the advantages and offer some 
cautions.

Case 1: The $2 billion urban motorway proposal

Imagine a case involving applications for dozens 
of resource management (planning) consents; the 
proposed works valued at approximately $2 billion; 
approximately 200 parties of whom about 65 were 
active in the hearing; application documentation 
extending to 40 lever arch folders plus hundreds 
of large coloured plans and other graphic 
exhibits; 30 more lever arch folders of material 
created during pre-trial and trial processes, and 
significant numbers of large graphic exhibits; five 
panel members for the hearing, from around the 
country; approximately 40 prime issues and several 
dozen subsidiary issues; approximately 65 active 
parties; six weeks of hearing after all material was 
pre-read by the panel and the parties; extensive 
cross-examination of many technical witnesses; 
extensive submissions by many counsel and some 
self-represented parties.

(Proceedings conducted during 2011 by a Board of 
Inquiry chaired by the author as an Environment 
Judge; legislative requirement that the ultimate 
decision be delivered within nine months of the 
date of public notification; the stated volumes of 
documentation created despite directions limiting 
the length of statements of submissions and of time 
for cross-examination of most witnesses.)

Case 2: Proposal for an open-cast coal mine on the 
remote West Coast of New Zealand’s South Island

This was a proposal for a moderate sized open-
cast coal mine in an area of rich biodiversity 
containing numbers of rare or endangered species; 

case considered under relative urgency; all case 
materials including the application contained within 
approximately 20 lever arch folders plus many large 
and detailed graphic exhibits; a Court panel of three 
members, chaired by the author as an Environment 
Judge; panel members drawn from Auckland, 
Wellington and Christchurch; four weeks of hearing, 
variously conducted in Christchurch and in towns 
on the remote West Coast; a requirement for 
hearing materials to be available not only in Court 
at the various locations, but in the panel members’ 
chambers throughout the country.

(Application for consent to an open-cast coal mine 
on the Denniston Plateau by Buller Coal Ltd, a 
subsidiary of Bathurst Resources Ltd of Australia.)

General background

New Zealand’s planning system is conducted under 
the Resource Management Act 1991, and is known 
for the processing and hearing of large multi-
party, multi-issue cases concerning the provision 
of infrastructures of various kinds and major 
development proposals, and regional and district 
planning.

The first of the cases noted above is at the extreme 
end of the range for volume of paper, numbers 
of parties, and complexity and number of issues. 
The second case is quite typical of the work of the 
Environment Court of New Zealand, processing and 
hearing appeals from decisions of councils, and 
sometimes on direct referral of cases where the 
Court becomes the first instance hearing body.

The consequences are clear for all to see — vast 
quantities of paper, huge costs in copying, sending 
by courier, transporting materials during and after 
a hearing, and significant overheads generally, 
particularly on account of the myriad manual 
processes to support all of this.

A solution

In each of the two large trials just described, the 
quantities of paper required were significantly 
reduced by the Court adopting the use of iPads 
pre-hearing, during the hearing, and for deliberation 
afterwards and preparation of the decision. And 
many days, even weeks, of hearing time were saved!

iPad advantage in Court: A judicial perspective
 � Judge Laurie Newhook, Acting Principal Environment Judge, Environment Court of New Zealand
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Advantages

The advantages of conducting a significant hearing 
using iPads are essentially in the areas of the savings 
just described, speed of process, and mobility. Bring 
to mind the following scenarios using traditional 
processes:

• The hearing is conducted in several centres ... 
Consequence: mountains of paper have to be 
moved.

• Panel members are drawn from centres away 
from the main hearing centre ... Consequence: 
their personal mountains of paper have to be 
moved up and down the country between hearing 
centres and their primary places of work. (In the 
coal mine case, our registry believes it saved about 
$3000 in courier charges alone, in 2 months. The 
iPads immediately paid for, and ready for many 
more cases!)

• Three (3) or five (5) sets of materials required to 
be accommodated on shelving behind the panel 
members’ seats at the Bench ... Question: How 
do you accommodate 350 lever arch folders of 
materials plus umpteen sets of large plans, in a 
position accessible to the panel members? As a 
consequence, does one cut down on the number 
of sets available to panel members, and if so, what 
becomes of the personal annotations, highlighting, 
and notes placed by panel members on their 
individual copies of materials?

• How much time gets consumed during the course 
of a hearing while panel members and others in 
the courtroom hunt for each successive relevant 
folder, and locate the materials upon which a 
witness is being questioned? And then to find 
another folder containing materials generated by 
the opposite number of that witness, so that that 
witness may be questioned on statements of the 
other witness as well?

All these problems are fixed in significant measure 
using iPads. There exist some excellent and very cost-
effective apps, such as GoodReader and iAnnotate. 
We are using GoodReader. Once having one’s 
materials uploaded, the user can pretty much treat 
the screen like paper. You can highlight, scribble 
notes in the margin, underline, and place things that 
look like sticky tags at any point you want. If one’s 
case involves a lot of pages, you can open many of 
them at once and flip between them. You can type 
and even dictate notes onto the document. You can 

full text search all materials stored concerning the 
case, at the push of a button.

Notably, these steps are all very easy to learn 
and remember. After that, there are all sorts of 
sophisticated actions that can be taken with the 
materials, almost all of them also really simple to do.

There are various means of uploading materials 
to tablets, and our registry staff have been 
experimenting with some of them. One is an 
all-of-Government cloud service established by 
New Zealand’s Department of Internal Affairs. 
Others are as simple as receiving an email on the 
iPad (ours have 3G and wifi capability), and then 
saving attachments into GoodReader.

In order to gain the advantage of speed that I have 
mentioned, it is clearly important that counsel 
and parties be advised as early as possible during 
pre-trial processes that members of the Court are 
likely to be using tablets. This of course is only fair, 
failing which counsel and parties are going to be left 
trailing in the dust as they endeavour to follow the 
proceedings at the speed which the Court is now 
capable of.

Our experience is that, properly warned, counsel, 
witnesses and parties are more than prepared 
to similarly equip themselves and reap the same 
advantages as members of the Court. We now have 
counsel cross-examining from an iPad, addressing 
submissions from an iPad, and conducting instant 
research electronically in order to answer questions 
from the Bench.

In this scenario it is recommended that pre-trial 
directions include that all materials prepared for 
the case have one single set of page numbers (five 
digit or six digit as required), so that everyone in the 
courtroom is literally “working off the same page”. 
It is also quite possible to introduce common tab 
references as a further navigation aid that resembles 
traditional means of accessing information during a 
hearing.

With such measures in place, each user can then 
manage his or her own iPad as desired, for instance, 
as to indexing and sub-indexing formats.

Some cautions

Technology of this kind needs to be managed 
carefully and efficiently. A major risk, in terms of 
fairness of access to justice, is that there will often 
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be a number of parties who do not have access to 
computer technology, or have the requisite skills. 
One of the beauties of Apple technology is that it is 
very intuitive, and that people with a modicum of 
computer skills can be trained to use it quite quickly 
and easily. However, at the Environment Court we 
often have self-represented parties who do not have 
the resources and are not up to it.

In a forthcoming hearing, I intend to appoint a process 
advisor to such parties (I believe there may be several 
hundred of them) in an endeavour to have them form 
themselves into groups having a common interest in 
some of the topics of the case, in the hope that there 
will be sufficient numbers of people adequately 
resourced and skilled in the technology to assist 
to keep things moving. I have also prevailed upon 
the respondent council to make certain computer 
technology available to self-represented parties, 
at least during the pre-trial phases. The Court or 
the council may need to offer certain technological 
process assistance during the hearing.

Exhibits for hearings in the Environment Court 
invariably include large plans, photos, aerial 
photographs, photomontages and the like. It is not 
realistic to expect to view a whole sheet on the iPad 
screen, so paper copies of those materials are needed, 
and/or can be projected onto large screens in the 
courtroom if available.

While the iPads are 3G and Wi-Fi enabled, they do not 
offer connectivity to Ministry systems and databases, 
so we are unable to access our personal files and 
folders for daily work purposes. The technology may 
be around the corner (in a year or two) via future and 
more advanced MS Windows-based tablets (Microsoft 
Surface). These may offer the necessary compatibility 
for many government entities and corporates. For the 
moment however, having trialled an example, they are 
not offering the intuitive qualities of Apple iPads, and 
do not offer the ease of use that is so important for 
“users of a certain age”.

I understand that there are some security limitations 
with these devices. Security stops at password 
protection (not encryption). Having said that, I have not 
yet investigated the options, for instance I understand 
there is an App called iFortress. Meantime, I simply 
do not use the iPad to draft judgments, I don’t want to 
leave it on a plane containing them ... acknowledging 
however that traditional paper drafts are even less 
secure!

In any event there is another reason for not drafting 
decisions on the iPad. The screen size is a bit limiting 

for this purpose, even when the iPad is linked to 
a separate keyboard. The above are not however 
reasons for eschewing the technology. The storage, 
research, annotation and note-making benefits alone 
are enough to constitute the use of iPads a giant step 
forward for Court hearing work.

Finally, it is sometimes the case that advances in 
technology simply invite the writing of more and more 
words. This needs to be managed closely by the Court. 
We Judges must not be afraid to impose page limits, 
time limits on cross-examination, and preach about 
succinctness, focus and the avoidance of repetition.

The future

My Court has now moved beyond the pilot and survey 
phases. Members of the Court are excited by the 
advance. I understand this feeling has been shared 
by counsel and parties. The high-water mark for me 
has been witnessing some older, not very computer-
literate panel members and lawyers receiving a few 
hours of instruction before taking to the process like 
ducks to water. Many of us are making use of i-Pads 
for our daily work, and increasingly for some smaller 
hearings as well as the larger ones. Our area of work is 
known for its volume of legislation, national, regional, 
and local, and for stacks of decisions, particularly 
those produced in large multi-issue, multi-party 
cases. It is surprising the volume of such material 
that can be stored in a 64 Gb iPad along with all the 
evidence, submissions, and graphic exhibits!

What improvements might we see? I’m pretty happy 
with where things are at for the moment, but I can see 
the time coming when two tablets per user would be 
desirable, for instance where it is desirable to have 
two statements of evidence open in front of one at 
the same time (say from a couple of opposing traffic 
engineers).

Are there any losers? Having taken care of the self-
represented litigant who does not have access to 
reasonable levels of skills and resource, the only 
losers should be paper manufacturers, couriers, and 
cabinet-makers.

Will we go completely paperless? Not in the short 
term. We are, like most jurisdictions, a Court of 
Record. We will need to maintain at least one full 
set of all proceedings on paper meantime, to satisfy 
the requirements of the Public Records Act 2005. In 
due time if we can perfect our electronic systems, it 
may be possible to gain consent of the Chief Archivist 
under that Act to dispense with paper entirely. In 
order to achieve that however we would need to be 
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able to demonstrate extremely robust and secure 
systems of storage and backup.

This initiative, which is now becoming business 
as usual, will we hope ultimately be linked with 
interactive use to our Court’s website which is slowly 
being revamped, and an electronic eFiling system to 
be run by the Environment Court as a pilot for civil 
courts nationally. The New Zealand Ministry of Justice 

is actively working on the latter, and will shortly call 
for expressions of interest from vendors of systems.

Our ultimate aim is to link all of these initiatives in a 
quest to save trees! Not a bad thing for an Environment 
Court to aspire to?

Paper delivered at the Fourth Justice Environments 
Conference October 2013, Brisbane.

Tēnā koutou katoa, welcome to our final issue for 
2013.  It is wonderful to have contributions from 
Dr Jan Wright and Judge Newhook, reviews on two 
prominent appeal cases decided this year (West Coast 
ENT Inc v Buller Coal Ltd [2013] NZSC 87 and Far North 
District Council v Te Rūnanga-ā-Iwi o Ngāti Kahu [2013] 
NZCA 221); a discussion of the RMLA 2013 Publication 

Award winning book on Dolphins by Raewyn Peart; 
and news of two excellent conferences next year 
(Earth Jurisprudence in Wellington and ‘Through the 
Looking Glass’ in Dunedin).  Sandwiched between all 
this are two insightful articles: one on biodiversity 
offsets; the other on fast track processes. Happy 
reading and Merry Christmas.

Editorial
 � Jacinta Ruru

Two scholarship applications were received in 
2013. The RMLA awarded scholarships to Rachael 
Harris for completion of her Masters of Law at the 
University of Canterbury, and to Horiana Irwin for 
completion of her Masters of Law at Harvard Law 
School.

Rachael’s research seeks to explore the future of 
co-governance of natural resources in New Zealand 
utilising two case studies where the Crown, or 
its agencies, have entered into co-governance 
arrangements with iwi. Rachael will study the 
history of Ngāi Tahu and Ngāi Tūhoe governance of 
natural resources from the Treaty of Waitangi, from 
each iwi’s Waitangi settlement to the co-governance 
they are involved with today.

Rachael will examine the effectiveness of the two 
current co-governance arrangements in terms of 
how the partnerships are working to promote iwi 
interests. The first case study is the partnership 
between Ngāi Tahu and the Christchurch Earthquake 
Recovery Agency (CERA), and the second the 
agreement governing Te Urewera (formerly a Crown-
owned National Park) now being jointly managed by 

the Department of Conservation and Ngāi Tūhoe. 
Rachael’s objective is to provide comment on how 
co-governance arrangements are developing, and 
perhaps where the f uture of co-governance of 
natural resources in New Zealand lies.

Horiana’s focus while at Harvard Law School is on 
comparative analysis of environmental regulation 
in New Zealand and in the United States, with a 
focus on extractive industries.

Horiana’s thesis will have a particular focus on 
how the United States deals with environmental 
regulation with respect to the interface between 
international corporations and indigenous peoples. 
Horiana is particularly interested in studying 
specific case studies of how these environmental 
regulatory issues have been approached, and how 
best-practice models can be developed for ensuring 
that indigenous peoples and their values are 
substantially incorporated into decision-making 
and resource management.

Rachael and Horiana will receive a scholarship of 
$5,000 each.

RMLA Scholarships 2013
 � Ian Fraser, Scholarship Convenor
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Introduction

Our August 2010 Resource Management Journal 
article “Biodiversity offsets — A Suggested way 
Forward” commented on developments in the 
area of biodiversity offsets and environmental 
compensation. This 2010 update referred to the 
Environment Court decisions in Royal Forest and Bird 
Protection Society Inc v Gisborne District Council and 
Lower Waitaki River Management Society v Canterbury 
Regional Council in which the Court further developed 
the principles that should inform a decision on 
biodiversity offsets.

Since 2010, the application of biodiversity offsets has 
been considered by the Environment Court, High 
Court and Boards of Inquiry on a number of occasions. 
This note comments on these recent decisions in 
terms of the following issues:

(a) How is the principle of “limits to biodiversity 
offsets” to be applied?

(b) Are biodiversity offsets “mitigation” or 
something else?

(c) Is application of the “mitigation hierarchy” 
consistent with the RMA?

(d) When is it appropriate to move to the next stage 
of the “mitigation hierarchy”?

(e) What level of “residual effects” require a 
biodiversity offset to be considered?

(f) What happens if a biodiversity offset is not or 
cannot be provided?

(g) Can an “averted risk offset” be taken into 
account?

(h) What is the role of stakeholder engagement?
(i) What is the role of modelling of biodiversity 

offsets?
(j) Can pest control resulting in enhancement 

to existing biodiversity be a biodiversity 
offset?

We then consider the need for national guidance or 
direction on biodiversity offsets.

Biodiversity off sets defi ned

A “biodiversity offset” is defined in the Proposed 
National Policy Statement (available at <http://www.
mfe.govt.nz/publications/biodiversity/indigenous-
biodiversity/proposed-national-policy-statement>) 
as:

Biodiversity offset means measurable conservation 
outcomes resulting from actions which are designed 
to compensate for more than minor residual adverse 
effects on biodiversity, where those affects arise from 
an activity after appropriate prevention and mitigation 
measures have been taken. The goal of biodiversity 
offsets is to achieve no net loss and preferably a net 
gain of biodiversity on the ground with respect to 
species composition, habitat structure and ecosystem 
function.

This definition closely follows the definition in 
the Business and Biodiversity Offsets Programme 
(BBOP) (available at <http://bbop.forest-trends.org/
guidelines/Updated_Glossary>).

Hauāuru mā Raki wind farm

In May 2011, a Board of Inquiry released its decision 
on Contact Energy Ltd’s (Contact) proposed 
Hauāuru mā Raki wind farm (Final Report and 
Decision of the Board of Inquiry into the Hauāuru mā 
Raki Wind Farm and Infrastructure Connection to 
Grid). The wind farm proposal involved application 
for consent for up to 168 wind turbines to operate 
on farmland near the coast between Port Waikato 
and Raglan. Associated with the proposal were 
earthworks for roads, soil disposal, erosion and 
sediment control, and reticulation of power to three 
substations.

Contact acknowledged that not all the adverse 
effects of the project could be avoided, remedied or 
mitigated completely, and that the direct mitigation 
may not be sufficient to achieve no net loss (at 
[1038]). Contact offered a comprehensive package 
of mitigation and offsets, which was intended to 
provide offset mitigation to a wide range of effects 
on indigenous vegetation, indigenous bush birds, 
shorebirds, the New Zealand Falcon, lizards, and 
invertebrates. Contact’s objective was to achieve 
an outcome where the environment is enhanced 
through the remediation, and the offset mitigation 
exceeds the scale of effect (at [493]). The mitigation/
offset proposals included pest control measures at 
specified locations, annual funding for the life of 
the consent into specified bird conservation and 
breeding programs, covenanting and fencing of the 
Punga Punga wetland, riparian fencing of specified 
areas, the translocation of native bats, funding for 
beach accessways and cultural mitigation, including 

Biodiversity off sets: The latest on the law (abridged)
 � Mark Christensen and Maree Baker-Galloway, Anderson Lloyd
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training local iwi in water quality monitoring 
(at [1038]).

The Board concluded that with stringent review 
conditions requiring that specific turbines be shut if 
bird mortality was too high, they were satisfied that 
the adverse effects on migratory shore birds would 
be remedied or mitigated (at [1097]). The Board 
went on to conclude that other ecosystems, such 
as indigenous vegetation, other bird populations, 
waterways and fisheries would be maintained or 
enhanced by the proposal, particularly in terms 
of the indigenous vegetation, due to the extensive 
pest control measures which formed part of the 
mitigation/offset package (at [1097] and [1106]).

Transmission Gully Plan Change

In October 2011, a Board of Inquiry released Final 
Decision and Report of the Board of Inquiry into the 
New Zealand Transport Agency Transmission Gully Plan 
Change Request October 2011, its decision on a plan 
change request by the New Zealand Transport Agency 
(NZTA) in relation to the proposed Transmission 
Gully motorway project (TGP).

NZTA sought changes to policies in the Greater 
Wellington Regional Freshwater Plan which required 
adverse effects to be avoided. Certain aspects of the 
proposed motorway project for which consent was 
required were non-complying activities. Clearly, 
it was not possible to avoid effects completely, or 
to argue that the effects were no more than minor. 
Consequently, the project would not have passed 
the threshold tests for a non-complying activity. 
Therefore, a key aspect of the plan change request 
was to change the requirement in the Plan for simple 
avoidance of adverse effects to provide for remedy, 
mitigation and offsetting of such effects where 
avoidance is impractical or where it would impose 
significant costs to the project.

NZTA proposed (at [29]) a “cascading regime” in the 
policies to allow for effects which were more than 
minor as follows:
• Adverse effects are to be avoided to the extent 

practicable;
• Adverse effects which cannot be avoided are to be 

remedied to the extent practicable;
• Adverse effects which cannot be avoided or 

remedied are to be mitigated to the extent 
practicable;

• Adverse effects which cannot practicably be 
avoided, remedied or mitigated are to be offset.

The Board of Inquiry’s decision addressed both the 

proposed cascading management regime and the 
concept of offsetting. It concluded:

(a) that the cascading concept was supported by the 
ecological evidence and should be reflected in 
the wording of the policy (at [245]);

(b) that offsets are a subset of remedying or 
mitigating effects, and should be distinguished 
from environmental compensation (at [246]); 
and

(c) that because offsets are a type of mitigation, there 
was no need to specifically refer to offsetting 
in the policy hierarchy itself. The preferable 
approach was to refer to and define the place 
of biodiversity offsets in the explanation to the 
policy (at [248]).

Mt Cass wind farm

In December 2011 the Environment Court released 
its decision on the proposal by MainPower for a 
wind farm on the Mt Cass Ridge in North Canterbury 
(MainPower NZ Ltd v Hurunui District Council [2011] 
NZEnvC 384).

The Mt Cass Ridge was an operating farm but had 
extensive limestone features, and it was accepted 
by all parties that there were areas of significant 
indigenous vegetation and habitat of indigenous 
fauna on the Ridge. The proposal involved the 
removal of 2.29 ha of limestone features (of which 
0.8 ha was indigenous woody vegetation) and 3 ha of 
silver tussock.

Ecologists providing evidence for opponents to the 
proposal argued that an offset would be inappropriate 
because it was inconsistent with the BBOP policy 
about limits to offsets. They considered that because 
the karst limestone ecosystem was both historically 
rare and much reduced from its original extent, and 
that certain “at risk plants” were highly vulnerable to 
changes in grazing intensity, the proposal breached 
the “limits to offsets” policy, and that, consequently, 
consent should be declined, irrespective of the offset 
or compensation proposed.

To address the residual effects of the proposal (after 
avoidance and mitigation) MainPower proposed 
a biodiversity offset in the form of a covenant to 
protect 127 ha of land owned by MainPower and the 
following measures to be undertaken to enhance 
the area: the exclusion of cattle from the covenanted 
area, the management of sheep grazing, trapping 
and removal of pest animals, natural regeneration 
of indigenous species, restoration planting, weed 
control, the monitoring of threatened plant species 
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and, the monitoring of biodiversity condition (at 
[137]).

After considering lengthy and detailed ecological and 
planning evidence, the Court made several conclusions 
(see in particular at [273], [274] and [464]) and found 
“found that MainPower’s biodiversity offset model 
including its sensitivity analysis and time preference 
discount provides us with confidence that there 
should be substantial gains for the biodiversity at the 
Mt Cass site in the medium to longer term” at [464].

Transmission Gully resource consent

In light of its earlier decision on the Plan Change 
Request, the Board of Inquiry released its draft 
decision in June 2012 for the designation and resource 
consents for the Transmission Gully motorway 
Proposal (Final Report and Decision of the Board of 
Inquiry 12 June 2012).

The project would result in the permanent or 
temporary loss of approximately 120 ha of indigenous 
vegetation (wetlands, shrublands and scrub, seral 
forest and mature or maturing forest). Other 
than route realignment, the principal terrestrial 
mitigation measure proposed by NZTA (at [429]) was 
a systematic process of re-vegetation, involving four 
broad restoration treatments. These were intended 
to be like-for-like, generally in the catchments where 
the most vegetation clearance would occur.

It was proposed that there would be a total of 627 ha 
of mitigation planting across the project to offset the 
120 ha of vegetation affected, although not all of this 
was for terrestrial ecology purposes.

The Board stated that there was much “debate 
between the witnesses revolved around the issue of 
whether or not the mitigation proposal achieved a no 
net loss outcome in terms of ecology or biodiversity 
values and we will address that directly” [452].

It was agreed by the ecology witnesses that in 
designing an ecological mitigation package, the aim 
should be no net loss of biodiversity, and preferably a 
net gain (at [454]). In considering the issue of no net 
loss, the Board stated:

[459] We appreciate that a key element of the concept of 
no net loss is a detailed assessment of the ecological 
environment and the effects which a project might 
have on it, accompanied by a principled assessment 
quantifying the value of biodiversity offsets and 
the extent of gains which are required to offset 
losses in biodiversity. Much of the debate between 

the witnesses and the parties revolved around 
these matters and the issue of calculation of an 
[Environmental Compensation Ratio] ... .

The Board did not see any need to make decisions on 
the finer technical aspects of the modelling exercise. 
It concluded:

[475] Having regard to all of the above, we are of the 
view that the effects of TGP on terrestrial ecology 
can and will be adequately avoided, remedied or 
mitigated by the Applicants’ proposals. We have 
included reference to avoidance of adverse effects 
because that has been achieved by the change 
of route for the previously designated eastern 
route to the now proposed western alignment. 
Otherwise the mitigation package proposed by the 
Applicants achieves a substantial degree of remedy 
and mitigation of the acknowledged adverse effects 
of works on terrestrial ecology.

The Court ultimately held that the TGP was in 
accordance with the revised Policy 4.2.33A (at [1172]).

Horizons Manawatu Regional One Plan

In August 2012, the Environment Court released an 
interim decision on the Horizons Regional Council 
One Plan (Day v Manawatu-Wanganui Regional Council 
[2012] NZEnvC 182). Part of the decision related to 
the provisions on indigenous biological diversity in 
both the regional policy statement and regional plan 
components of the Proposed One Plan. They included 
a consideration of what the policy framework should 
be for considering resource consents for activities in 
“rare, threatened and at-risk habitats” (at [3-46]).

In considering the relevant objectives and policies, 
the Court endorsed the approach of a hierarchy which 
reflect the BBOP principles (at [3-92]). It concluded 
that in terms of the way the particular policy was 
constructed, offsetting is better not to be subsumed 
within the term “remediation or mitigation”, but 
should be referred to separately and should come last 
in the hierarchy (at [3-63] – [3-64]).

Escarpment Mine — Denniston Plateau

This series of decisions relate to an application for 
resource consents for the proposed Escarpment Mine 
Project on the Denniston Plateau by Buller Coal Ltd 
(BCL). The proposed open-cast mine would result in 
a disturbance area of approximately 186 ha on the 
Plateau.

BCL proposed an offset mitigation and compensation 
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package which included a predator and pest 
control area on the Plateau and its surrounds of 
approximately 4,500 ha in total, and a further area of 
approximately 10,000 ha on the Heaphy River within 
the Kahurangi National Park, which is 100 km from 
the site and separated by two ecological districts. In 
addition, BCL proposed that 745 ha of Department of 
Conservation administered land on the Plateau be 
gazetted under the Fourth Schedule of the Crown 
Minerals Act 1991 for permanent legal protection.

West Coast Environmental Network Inc and Royal 
Forest and Bird appealed the Councils’ grant of the 
resource consents.

In its interim decision (West Coast Environmental 
Network Inc v West Coast Regional Council and Buller 
District Council [2013] NZEnvC 47) the Environment 
Court referred to the law on biodiversity offsets as 
stated in JF Investments Ltd v Queenstown Lakes District 
Council C48/2006, which was applied and developed 
in Director-General of Conservation v Wairoa District 
Council W81/2007 and Royal Forest and Bird Protection 
Society Inc v Gisborne District Council W26/2009. The 
Court also cited with approval the Board of Inquiry’s 
phrasing in the proposed Transmission Gully Plan 
Change, of the distinction between offset mitigation 
and compensation (Final Decision and Report of the 
Board of Inquiry at [210], [211]).

The interim decision stated that while the Court was 
minded to grant consent, much would ultimately 
turn on whether appropriate conditions could be 
worked out and whether some others could be 
offered on an Augier basis. The Court indicated that 
with such conditions appropriately framed, consent 
would be likely. However, the conditions as offered 
by the applicant were not considered enough to 
satisfactorily underpin consent to the application. 
The Court then went on to outline its concerns about 
the adequacy of the conditions, largely around the 
certainty of outcome.

Royal Forest and Bird appealed the interim decision 
of the Environment Court in West Coast Environmental 
Network Inc v West Coast Regional Council and Buller 
District Council [2013] NZEnvC 47, to the High Court 
(Royal Forest and Bird Protection Society of New 
Zealand v Buller District Council [2013] NZHC 1346).

Royal Forest and Bird argued there were errors of 
law when the Environment Court examined and 
weighed the compensation and mitigation offers 
proposed; and that the Court confused “mitigation” 
of adverse effects with “offset” benefits. Forest 
and Bird submitted that as a matter of law offsets 

are a materially lesser value under the RMA than 
mitigation, and that confusion between mitigation 
and offsets is a legal error and can lead to error in 
weighing the pros and cons of a proposal.

In its June 2013 decision, the High Court agreed 
with Forest and Bird that offsets do not directly 
mitigate any adverse effects of the activities coming 
with the resource consents on the environment 
(at [72]). However, the Court did not accept that 
“mitigation” should get a greater weighting than 
“offset” considerations. The High Court referred the 
application back to the Environment Court, which was 
required to keep mitigation considerations separate 
from offset considerations in its final decision (Royal 
Forest and Bird Protection Society of New Zealand Inc v 
Buller District Council [2013] NZRMA 293 (HC)).

The Environment Court issued a second interim 
decision on 7 August 2013 which confirmed its first 
interim decision that consent could be granted on 
appropriate conditions ([2013] NZEnvC 178). Final 
consent, including an extensive suite of conditions, 
was issued by the Environment Court on 24 October 
2013 (West Coast Environmental Network Inc v West 
Coast Regional Council [2013] NZEnvC 253).

Issues about biodiversity off sets considered by the 
Court and Boards of Inquiry

As part of their deliberations in the cases described 
above, the following issues were the subject of 
legal submissions and contested evidence and 
of consequent consideration and decision by the 
Environment Court and Boards of Inquiry.

How is the principle of “limits to offsets” to be 
applied?

Sometimes, a biodiversity offset will not be 
appropriate or possible because of the importance 
of the biodiversity values present at the site, and the 
risk that the offset cannot be achieved. Emerging 
international best practice supports a framework 
for determining when offsetting is not appropriate, 
based on the use of limits around the vulnerability 
and irreplaceability of the biodiversity that may be 
affected. This is known as the “Limits to offsets” 
policy and is expressed in the BBOP as:

Limits to what can be offset: There are situations where 
residual impacts cannot be fully compensated for by a 
biodiversity offset because of the irreplaceability or 
vulnerability of the biodiversity affected.

The primary policy debate in this context has been 
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whether the decision that an offset is possible or not 
should be made solely with respect to how important 
the biodiversity in question is seen to be, rather 
than having regard both to the importance of the 
biodiversity and the manner in which the effects of 
a particular activity are to be addressed. This is the 
so-called “go, no-go” decision.

At Mt Cass the application site included areas of 
limestone pavement and boulder fields, which have 
been identified as “historically rare ecosystems”. It 
was argued by some ecologists providing evidence 
for opponents to the wind farm that where there is 
a combination of vulnerability and irreplaceability 
of biodiversity identified as a historically rare 
ecosystem, any effects would result in an unacceptable 
risk of permanent loss, and consequently biodiversity 
offsetting would not be appropriate.

The argument was that the project should avoid all 
impacts on such biodiversity, and that consent should 
be declined unless the project was redesigned to 
avoid all such impacts. It was asserted that it is best 
practice to avoid impacts on threatened and at risk 
species, and on historically rare ecosystems.

That approach was rejected by the Court. The Court 
stated:

[230] There is no doubt that the ecosystem at Mt Cass is 
rare and components of it are vulnerable. We agree 
with Mr Davis and Dr Lloyd that it meets some of the 
criteria to be considered with respect to limits to 
offsetting and considerable care needs to be taken 
at such a site. However, we agree with Dr Ussher 
that the extent and nature of the disturbance 
must also be taken into account when considering 
whether or not an offset is appropriate.

...

[232] Given the small scale of the disturbance of the karst 
ecosystem, the limited disruption to ecotones 
across the ridge and minimal effects on the scarp 
face we do not consider that “highly vulnerable 
and irreplaceable components of biodiversity” are 
affected to such an extent the offsetting is out of 
the question. We note that the site is not at present 
securely protected and while the vegetation is 
in relatively good condition there are continuing 
pressures from domestic stock, pests and weeds. 
Given the nature and scale of the effects and the 
availability of limestone pavement for delivering 
the offset we find that biodiversity offsetting is 
both viable and appropriate on this site.

As Alexander Gillespie has put it in his article prepared 
for the Department of Conservation (“A Missing Piece 
of the Conservation Puzzle: Biodiversity Offsets”, 
available at <http://www.doc.govt.nz/documents/
conservation/missing-piece-of-the-conservation-
puzzle.pdf>):

… it is not a prima-facie assumption that because an 
area is rare or vulnerable that an offset is impossible. In 
New Zealand, the courts have been clear, that although 
they were dealing with a very vulnerable or rare 
ecosystems (karst limestone and associated indigenous 
vegetation, of which less than 5% of its original extent 
remains), the question is not how rare it is, but how much 
the project will impact it. If the impact is minor, and 
the potential exists for some like-for-like offsets (and 
associated conservation benefits), then the proposal 
may be acceptable. (at n 182)

The Board of Inquiry’s decision on the TGP Plan Change 
is also consistent with this approach. The Board had 
specifically been asked by certain submitters to 
amend the relevant policy to require “avoidance” for 
vulnerable or irreplaceable biodiversity. In rejecting 
that “no-go up front” approach the Board stated:

We have not included in the Policy a requirement 
for avoidance of adverse effects on vulnerable or 
irreplaceable indigenous biodiversity as sought by the 
Director General. Mr Bennion also requested a reference 
to threatened indigenous species or rare or threatened 
ecosystems. We agree with counsel for NZTA that 
there is no need to do so. If in any instance, avoidance 
of adverse effects on particular values is required to 
achieve sustainable management, that response is 
available to a consent authority under the Policy as we 
have drafted it. (at [251])

The outcome of these decisions is that one has to 
consider the merits of a proposed offset before it 
is possible to decide whether an offset is available 
or not. It is not a “go, no-go” decision based on the 
biodiversity values themselves.

The potential to offset effects on “irreplaceable” and 
“vulnerable” biodiversity features can be represented 
diagrammatically in Figure 1 (see full article). 
What this figure shows is that as the ecological 
implications of the risk that an offset will not be able 
to address the effects of a proposal increase, then 
the standard that a proposed offset is required to 
meet in terms of certainty of delivery and outcome 
will also need to increase. There may be situations 
where the consequences of a proposed offset not 
delivering are so great that the only way to obtain the 
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requisite certainty of outcome is to require the offset 
to be provided in advance of the effect being incurred 
(“A Process for Assessing Offsetability of Biodiversity 
Impacts” by John D Pilgrim et al, 6(5) Conservation 
Letters, 10 January 2013).

Are biodiversity offsets “mitigation” or something 
else?

What constitutes “offsetting” or “environmental 
compensation” is not defined in the RMA and the 
terms have previously been used interchangeably. 
This has led to confusion for the courts, experts 
and applicants. The concepts of environmental 
compensation and offset have “largely been 
developed as a matter of practice through applicants 
for resource consents offering various remedial, 
mitigatory or compensatory works to counter 
balance adverse effects caused by development 
proposals, and have been the subject of a number of 
decisions of the Environment Court” (at [200] of the 
TGP Plan Change decision).

The High Court decision on the Escarpment Mine 
Project held that offsets are not to be considered as 
mitigation of adverse effects, but rather they are to be 
considered as positive effects offered by an applicant. 
In making that finding, the High Court reversed the 
approach that the Environment Court and Boards of 
Inquiry had generally come to adopt. This previous 
approach still bears consideration, particularly in 
distinguishing between offsets and environmental 
compensation.

In the TGP Plan Change decision, the Board of 
Inquiry considered previous Court decisions 
which differentiate between the terms “offset” and 
“environmental compensation”. The Board referred 
to the Environment Court decision of JF Investments 
Ltd v Queenstown Lakes District Council C48/2006 
( JFI Ltd), where the Court recognised that there 
was a continuum of remedial or mitigating actions 
which could be offered by an applicant when seeking 
resource consent. In considering the question of how 
to assess the value of those actions, the Court found:

The practical answer is usually that if the proposed 
remedial or mitigatory action is the repair of damage 
of the same kind as the adverse effects of the activity, it 
is easier to accept as not only relevant, but reasonably 
necessary as well. Similarly, if the proposed remedy is 
also in the same area, landscape, or environment then 
its benefits, compared with the costs of the proposed 
activity, are more easily seen. Conversely, if the offered 
environmental compensation is too far in distance, 
kind or quality from the adverse effects caused by the 

proposed activity then it may be no longer reasonably 
necessary, but merely expedient for the developer to 
offer. (at [37])

The Board found that the Court in JFI Ltd appeared to 
use the terms set-off (offsetting) and environmental 
compensation interchangeably, but identified the 
significance of proximity (in terms of distance, 
kind or quality) of the counterbalancing action in 
assessing the value of that action. The Board observed 
that there comes a point at which the action being 
offered ceases to remedy or mitigate the adverse 
effect which has been created and is rather offered 
as an indirect but compensatory benefit for allowing 
that adverse effect. An example of the latter type of 
action would be the offering of public walking tracks 
on adjacent land in response to a large residential 
development and golf course in an outstanding 
natural landscape or an offer to make a cash payment 
to an environmental cause as a response to damaging 
a waterbody (at [203]).

In differentiating “offsetting” and “environmental 
compensation” the Board of Inquiry decision in TGP 
found:

… the term offsetting encompasses a range of measures 
which might be proposed to counter balance adverse 
effects of an activity, but generally fell into two broad 
categories. Offsetting which related directly to the 
values affected by an activity was in fact a form of 
remedy or mitigation of adverse effects and should be 
regarded as such. Offsetting which did not directly 
relate to the values affected by an activity could more 
properly be described as environmental compensation. 
(at [210])

The Environment Court in the Mt Cass wind farm 
decision adopted the approach from the Board 
of Inquiry in TGP. The Court then found that the 
offsetting for Mt Cass clearly related to the values 
being affected, and would be undertaken on the same 
site. Therefore, the Court found it to be a “form of 
remedy or mitigation of adverse effects” rather than 
environmental compensation (at [463]).

In the Horizons One Plan case, an argument was 
made, on the basis of the TGP Plan Change decision, 
that because a biodiversity offset is a subset of 
remediation or mitigation an offset should therefore 
not be specifically referred to or required. The Court 
stated in response:

[3-63] With respect to the Board of Inquiry, we do not 
consider that offsetting is a response that should 
be subsumed under the terms remediation or 
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mitigation in the [Proposed One Plan] in such a 
way. We agree with the Minister that in developing 
a planning framework, there is the opportunity 
to clarify that offsetting is a possible response 
following minimisation — or mitigation — at the 
point of impact.

[3-64] A related argument was that the law does not allow 
the policy approach of a hierarchy, but requires 
that any proposal should be treated in the round 
under the avoid, remedy or mitigate mantra. We 
have already dealt with that argument in Part 2 
of the decision dealing with Landscape. We find 
it acceptable and appropriate for the regional 
plan to state a preference for the way effects on 
biodiversity should be dealt with, including by 
instituting a hierarchy.

We consider that this decision is consistent with the 
Board of Inquiry’s comments in the TGP Plan Change. 
It clarifies that a Council is entitled to make clear its 
preference in a plan for offsets being the final step in 
the mitigation hierarchy.

The Environment Court’s decision on the Escarpment 
Mine is also consistent with this approach. The 
applicant submitted that the proposed Heaphy 
Biodiversity Enhancement Area is, in the terms of 
the distinction drawn by the TGP Board of Inquiry, 
a hybrid. Where it aims to enrich species diminished 
on the Denniston Plateau, it might be considered 
mitigation of the effects of the mine on that species, 
but where it creates benefits for some species other 
than those diminished on Denniston Plateau, it is 
to be regarded as compensation for those elements 
of biodiversity which are lost, and for which no 
mitigation is possible. Forest and Bird submitted that 
the Heaphy was too distant to meet the desiderata 
in JFI Ltd (at [42]). However, the Court held (at [213]) 
that the benefits being conferred on the same at risk 
or endangered species that would be affected by the 
Denniston proposal allowed them to have regard 
to the compensation being offered in the Heaphy, 
although the distance separating both environments 
would have some influence over the weight given 
to it.

The Environment Court went on to elaborate on this 
point, before concluding that the Court had scope to 
accept as offset mitigation, benefits to those same 
species that are adversely affected by the proposal.

However, as noted, this approach has now been found 
to be incorrect by the High Court on appeal from the 
Environment Court. In its decision the High Court 
referred to the Board of Inquiry decision on TGP Plan 

Change and MainPower (which applied the TGP Plan 
Change decision approach to offsetting), but found 
that “mitigation” by definition must be to address the 
effects at the point of impact. It stated that the RMA 
distinguishes between mitigation of adverse effects 
caused by the activity for which resource consent 
is being sought, and positive effects offered by the 
applicant as an offset to adverse effects caused by the 
proposed activity (at [72]).

The High Court held that the proposed “mitigation and 
compensation” package did not “mitigate” any actual 
or potential effects on the environment of allowing 
the Buller Coal Ltd Escarpment Mine proposal.

At [72], the Court provided an example that if 
open-cast mining will destroy the habitat of an 
important species of snails, an adverse effect, it 
cannot be logically said that enhancing the habitat of 
snails elsewhere in the environment mitigates that 
adverse effect, unless possibly the population of the 
environment that is being destroyed was lifted and 
placed in the new environment. The Court considered 
that merely to say that the positive benefit offered 
relates to the values affected by an adverse effect, 
is applying “mitigating” outside the normal usage 
of that term. The usual meaning of “mitigate” is to 
alleviate, or to abate, or to moderate the severity of 
something. The Court was of the view that offsets 
do not do that. The Court stated that offsets are 
better viewed as a positive environmental effect 
to be taken into account pursuant to s 104(1)(a) 
and (c), and s 5(2).

In summary, the High Court decision means that 
offsets address the residual effects of a proposal, and 
are to be treated as a positive environmental effect 
offered by an applicant to be taken into account as 
offsets to adverse effects of the proposal. Offsets 
can be considered when assessing an application for 
resource consent under the RMA pursuant to:

(a) section 104(1)(a) which allows the taking into 
account of positive effects on the environment 
proffered by the applicant in consideration for 
allowing the activity; and

(b) section 104(1)(c) which allows consideration of 
any other matter the consent authority thinks 
is relevant and necessary to determine the 
application; and

(c) section 5(2) which is the section which provides 
for the sustainable management purpose of the 
RMA. Section 104(1) is expressed as being subject 
to this Part 2 purpose.

The High Court decision now makes the New Zealand 
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legal position similar to the way in which offsets are 
seen by the BBOP. Formerly, much of the confusion 
that arose over the use of the terms resulted from 
the fact that New Zealand uses terminology under 
the RMA which is similar to the BBOP but has 
traditionally been used in a slightly different way. 
Under the BBOP, an offset is not seen as a form of 
mitigation, but rather a method that can be used 
separately (and subsequently) to mitigation. This is 
shown in Figure 2 (see full article).

In terms of the change to the way offsets are 
considered, the essential question is whether calling 
an offset a positive effect as opposed to a type of 
mitigation will make a real practical difference when 
deciding on the merits of a particular proposal. As 
the Environment Court said in Director-General of 
Conservation v Wairoa District Council W081/07:

It does not really matter whether one regards the offset 
as a remedy, or as a mitigation, or neither. What it will 
produce is a better outcome in that the life-supporting 
capacity, including the ecological integrity, of the land 
will be enhanced and assured. (at [58])

In the Escarpment Mine proposal case, the change 
brought about by the High Court’s decision did not 
make a practical difference. The second interim 
decision stated:

On careful reflection, applying strictly the distinction 
in terminology set out by the High Court, we find, as 
the High Court envisaged possible, that our interim 
judgment that with appropriate conditions consent can 
be achieved, is not materially affected. (at [19])

However, the impacts of this change on how an offset 
is considered are:

(a) The consent authority assessing whether an 
application requires public notification can only 
consider adverse effects, and will not be able to 
consider any positive effects of an offset.

(b) If the activity concerned is a non-complying 
activity, an offset may not be able to be considered 
in the “no more than minor” threshold test in 
s 104D of the RMA.

(c) A court will not be able to impose a condition in 
relation to an offset (as a positive offering) unless 
that condition is offered by an applicant.

Other than these situations, it is likely that future 
applications will still advance various remedial, 
mitigatory, offsetting or compensatory works 
to counterbalance adverse effects caused by 
development proposals; and that these will be 

weighed by the decision-maker under section 104 and 
Part 2 of the RMA — as they have in the past.

The High Court in the Escarpment Mine proposal 
observed (without making a formal decision on 
it), that the parties to the proceeding used the 
term “compensation” as a synonym for offset, and 
that so had the Environment Court in a number of 
its decisions. The Court expressed the view that 
compensation should be distinguished from offsets 
(at [124]), however was careful to say that it was 
making no finding on this because that had not been 
specifically argued before it (at [126]).

Consistent with this statement, we remain of the 
view that the distinction between “offset” and 
“compensation” identified in the various decisions 
is important and is consistent with the international 
approach in the BBOP.

Under the BBOP, the key distinction between an 
offset and compensation is that an offset achieves 
no net loss in the loss/gain calculation using an 
appropriate metric. If the gain is less than the loss, 
then this should be referred to as compensation. This 
is illustrated in Figure 3 (see full article). Note that 
the distinction between offset and compensation is at 
the point of no net loss.

Importantly, while the BBOP requires no net loss, it 
also considers that an offset includes what is known 
as “trading up” even where the offset is not of the 
same type as the effect. In its discussion about the 
principle of “no net loss” the Guidance Notes to the 
Standard on Biodiversity Offsets (BBOP 2012) state:

Ecological equivalence, also termed “Like-for-like”, 
means that the biodiversity gains due to conservation 
actions are comparable in ecological terms (in type, 
amount, and condition over space and time) and in terms 
of conservation status or priority, to the biodiversity 
lost through impacts. Equivalence, or “like for like”, is 
sometimes referred to as “in-kind”. “Like-for-like or 
better” is a variation under which the offset may target 
biodiversity of higher priority for conservation than the 
biodiversity impacted. (For example, in some situations, 
the biodiversity to be impacted by the project may be 
neither a national nor a local conservation priority. 
There may be other areas of biodiversity that are a 
higher priority for conservation and sustainable use and 
under imminent threat or need of protection or effective 
management. In these situations, it may be appropriate 
to consider an “out-of-kind” offset that involves “trading 
up”; ie where the offset targets biodiversity of higher 
priority than that affected by the development project.) 
(at 47)
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By contrast, as the High Court notes, the use of the 
terms in New Zealand has not been as clear, and often 
the terms have been used interchangeably. There 
has been a suggestion by some commentators in 
New Zealand that it is possible to distinguish between 
a “gold standard” offset (as if the word is used with 
a capital “O” Offset), and an offset which does not, at 
least in respect of all elements, result in no net loss. 
To this extent, it has been suggested that there should 
not be a clear distinction between the two. So, where 
a proposed remedial action is the repair of damage 
of the same kind as the adverse effects of the activity 
(in-kind) it is more likely to be an offset rather than 
compensation. Equally if the proposed mitigation is 
in the same area, landscape or environment (on site), 
then it is also more likely to be an offset because it is 
more likely that the remedial activity is similar to the 
effect. It has also been said by some commentators 
in New Zealand that there can be a “mixed offset/
compensation package” which involves no net loss 
(or net gain) of some aspects, and compensation of 
other aspects. Under the BBOP, however, this “mixed 
package” would be classified as compensation.

We are of the view that the term “biodiversity offset” 
should be restricted to where at least no net loss of the 
identified values is achieved, and that where this is 
not the case (even where the exchange is like-for-like 
or on-site) then it should be termed “compensation”. 
If a project has positive actions which result in at 
least no net loss for some identified values, but not 
for other values, that should be termed either a 
“mixed offset and compensation” package or simply 
“compensation”.

Is application of a “mitigation hierarchy” consistent 
with the RMA?

There has been some debate about whether the RMA 
requires the adoption of a mitigation hierarchy in 
the sense used by the BBOP, or whether requiring 
the adoption of the hierarchy in a plan would be 
inconsistent with the RMA.

Principle 1 of the BBOP Standard on Biodiversity 
Offsets principles for designing and implementing 
biodiversity offsets is:

Adherence to the mitigation hierarchy: A biodiversity 
offset is a commitment to compensate for significant 
residual adverse impacts on biodiversity identified 
after appropriate avoidance, minimisation and on-site 
rehabilitation measures have been taken according to 
the mitigation hierarchy.

The BBOP Glossary (2012, Washington DC, 2nd 

updated edition) defines the “mitigation hierarchy” 
to be avoidance; minimisation; rehabilitation/
restoration; and offset.

This is shown in Figure 4 (see full article).

In addressing the question of the applicability of a 
“mitigation hierarchy” in the context of what the 
appropriate policy should be in the TGP Plan Change 
decision, the Board found (at [245]):
• The cascading concept promoted by NZTA in the 

Request was supported by the Director General ... . 
The ecological evidence that in a practical sense 
avoidance of adverse effects was the natural and 
preferred outcome in any situation, followed by 
remediation/mitigation, without any preference 
between those two methods. The lack of preference 
between remediation and mitigation reflected 
the desire to have all options available (following 
avoidance) to achieve the best environmental 
outcomes;

• Although the Act does not provide a preference 
between avoidance, remedy or mitigation, the 
Freshwater Plan seeks to preserve, safeguard and 
protect natural values. Although those concepts do 
not require absolute avoidance of adverse effects, 
we consider that they support a preference for 
avoidance as a starting point before consideration 
of the other alternatives (including offsetting). This 
view was supported by the ecologists’ evidence 
that avoidance of adverse effects was a natural 
first step and preferred as an outcome.

The Board concluded:
• … we considered that maintaining provision for 

avoidance to the extent practicable as a preferred 
first category, indicates that in all cases the initial 
objective should be to avoid effects on the natural 
character of the water bodies affected by TGP. 
If adverse effects cannot practicably be avoided 
then the ability to remedy and mitigate (including 
by offsetting) would provide any future consent 
authority with the ability to consider all possible 
methods of management of adverse effects in order 
to achieve the best overall environmental outcome. 
(at [251])

Likewise, the Court in the Manawatu-Wanganui 
One Plan decision agreed that a policy requiring a 
“mitigation hierarchy” approach was appropriate (at 
[3-75] – [3-79]).

The High Court in its decision on the Escarpment 
Mine Project declined to make the finding sought by 
Forest and Bird that “mitigation” should get a greater 
weighting than “offset” considerations. The Court 
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noted that the relevance and importance of various 
actions depends on the context, including the degree 
of mitigation and the scale and qualities of the offset 
(at [123]).

While the High Court’s decision means that an 
offset is not to be given greater legal weight than 
environmental compensation, there is obviously 
an attraction to give greater evidential weight to 
offsetting, where that offsetting relates to the values 
adversely affected by an activity for which resource 
consent is being granted.

In our view, it is generally accepted that best practice 
with mitigation/offsets/compensation involves the 
following sequential approach:

(a) Application of the “mitigation hierarchy”.
(b) Consideration of whether or not a “true” offset 

(as defined by the BBOP to mean at least no net 
loss) is possible — in the form of “like-for-like” 
positive actions or an “averted risk” offset. This 
consideration requires an assessment of the 
various attributes, components and values of 
the ecosystems which are likely to be affected. 
Here, it is important to “identify and measure 
what we value”. One of the advantages of a true 
offset is that it is (at least theoretically) possible 
through the use of an offset model to provide a 
transparent process for determining the extent 
of an offset that is required to achieve at least a 
no net loss of the attributes which are of value.

(c) Even if a “true” offset is possible, the next 
question is whether there is some other option 
available that produces a better conservation 
outcome — known as “trading up” — which 
would be more appropriate to implement.

(d) If a “true” offset is not possible, then what options 
are available for environmental compensation? 
Environmental compensation does not offset or 
reduce an adverse effect with a positive effect 
of the same kind. It is where a positive benefit 
is provided in respect of a different resource or 
value from that adversely affected.

In terms of environmental compensation it becomes 
difficult to determine what an appropriate response 
should be, given that there is currently no robust 
way to measure “like” with “unlike”. Despite this 
lack of currency it is conceptually easier to provide 
compensation in a form which is similar to the 
biodiversity affected, rather than something which 
is completely different (eg an effect on a particular 
type of vegetation being compensated for by 
enhancement of a similar vegetation ecosystem with 

a similar threat status, rather than enhancement of a 
terrestrial bird population).

There is little guidance on how to assess the 
appropriateness of “out of kind” environmental 
compensation. One approach is to assess an area 
affected and the area to be enhanced against the 
Threatened Environments Classification (Robert J 
Holdaway et al “Status assessment of New Zealand’s 
naturally uncommon ecosystems” 26(4) Conservation 
Biology, August 2012, at 619) to ensure that the 
environment enhanced has at least a similar threat 
status — which is one measure of importance. So, for 
example the West Coast Regional Council decision on 
the Mt William North coal mine application includes 
the following conditions.

 23.5 The Consent Holder shall undertake a programme 
of predator and pest control, the purpose of 
which is to assist in achieving the objectives 
of the Biodiversity Management and Habitat 
Enhancement Programme required by Condition 
23.1. Predator Control shall be carried out:
(1) On the Mt William North mining area; and
(2) In accordance with the objectives set out on 

Condition 23.1 to achieve The Offset.

 23.6 In determining the appropriate predator control 
measures and the appropriate location in terms 
of Condition 23.1b, the Consent Holder shall apply 
the biodiversity offset model and the use of Habitat 
Hectares set out in the evidence of Dr G Bramley 
dated May 2012 to achieve an overall offset and 
compensation of at least 264 Habitat Hectares, or 
such lesser amount of Habitat Hectares certified 
by the Consent Authority as properly calculated 
with reference to the total footprint identified 
in Figure 3.4(a) attached to the supplementary 
evidence of Mr I Harvey dated May 2012.

23.7 The Consent Holder shall, as far as practicable, 
endeavour to apply the offset to the Mt William 
North mining area and/or to coal measures 
vegetation habitat before it undertakes 
conservation measures in any of the other 
biodiversity management areas listed in 
Condition 23.1.

23.8 In the event that compensation for loss of coal 
measures vegetation is required in terms of 
Condition 23.1c, the Consent Holder shall apply the 
threat status classification in Holdaway 2012 or the 
Threatened Environments Classification [Landcare 
Research 2007] with respect to the biodiversity 
management area, and the following multipliers 
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shall be applied (based on coal measures ecosystem 
being classified as “endangered”):
a) For a more threatened ecosystem(s):      1
b) For an equivalent threatened ecosystem(s):     2
c) For a less threatened ecosystem(s):     4
d) Non-threatened ecosystem(s):    10 

This condition was appealed by the consent holder, 
but has not yet been considered by the Environment 
Court.

When is it appropriate to move to the next stage in 
the “mitigation hierarchy”?

This issue was discussed by both the Board in the 
TGP Plan Change and by the Court in the Manawatu-
Wanganui decision.

As we have noted, in the TGP Plan Change decision 
the Board accepted (at [213]) that complete avoidance 
of effects was unnecessary to meet the requirements 
of sustainable management. However, the Board 
found that the policy should state that the first step 
in the application of the hierarchy was that “adverse 
effects are [to be] avoided to the extent practicable”. 
This term is then defined (at [251]) in the Explanation 
to the Policy as:

In this policy “to the extent practicable” requires 
consideration of the nature of the activity, the sensitivity 
of the receiving environment to adverse effects, the 
financial implications and adverse effects of the 
measure considered compared with other alternative 
measures, the current state of technical knowledge and 
the likelihood that effects can be successfully avoided, 
remedied or mitigated.

In the Horizons decision the Court noted that the 
BBOP principles use the term “as far as is practically 
feasible” as the criterion or point for when decision-
making should cascade down to another level on 
the hierarchy. There was discussion as to what the 
appropriate wording should be in the Manawatu-
Wanganui context. The Court concluded that the 
word “reasonably” should be used throughout the 
policy which is preferable to “reasonably practicable” 
or “practically feasible” because, “reasonably is an 
objective test, capable of being applied by decision-
makers” (at [3-91]).

What level of “residual effects” require a biodiversity 
offset to be considered?

Do all effects have to be addressed by way of an 
offset? An offset is defined by the BBOP as an action 
taken to address “significant” residual effects.

In the Manawatu-Wanganui One Plan case the 
Minister for Conservation argued that offsetting 
principles should be applied to all adverse effects 
left over after mitigating at the point of impact. The 
Minister considered that for the residual adverse 
effects, a net biodiversity gain is to be achieved, and 
that this principle should be applied to all exchanges 
of biodiversity values (at [3-71]).

That approach was rejected by the Court. Instead, 
the Court decided that for “rare habitat”, “threatened 
habitat” and “at-risk habitat” the threshold relates 
to effects which are “more than minor”. For other 
habitats, the threshold for when an offset is required 
is for “significant adverse effects”.

This is consistent with the Mt Cass wind farm decision 
where though the Court noted that while the opinion 
of two ecologists that “any effect on a significant 
ecosystem is significant” (at [184]), it concluded:

The question of the significance of the adverse effects 
of vegetation disturbance and loss of habitat is difficult 
to answer. While we accept that the importance of the 
ecosystem is a key factor in the evaluation we do not 
consider that to automatically confer significance on any 
adverse effect. The magnitude and scale of the effects 
must also be considered … . (at [189])

What happens if a biodiversity offset is not or cannot 
be provided?

Various submitters and ecologists have argued that 
if a “true” offset (in the BBOP sense of all elements 
achieving no net loss) is unavailable, consent should be 
declined. The suggestion is that if any non-offsettable 
effects include high value biodiversity components 
or biodiversity types (such as at-risk or threatened 
plants, or historically rare ecosystems), then the 
development itself is inappropriate.

However, such an approach is inconsistent with the 
RMA and would elevate a “no net loss, like-for-like” 
test above the sustainable management test of 
the RMA. As the Board of Inquiry in the TGP Final 
Decision stated:

Secondly, while we recognise the desirability of 
achieving a situation of no net loss of biodiversity from 
a project, we do not believe that it is a requirement of 
RMA that no net loss be achieved in any given case. 
The principle of sustainable management requires 
a broad consideration of a range of sometimes 
competing factors. A consent authority is entitled to 
conclude that consent ought to be granted to a proposal 
notwithstanding that all adverse effects of the proposal 
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have not been avoided, remedied or mitigated. In 
other words, there may be a net loss of some values 
or aspects of the environment. The significance of 
that loss and its weighting against the benefits of 
any given proposal is a matter to be determined by a 
consent authority applying section 5(2) of the RMA. 
(at [462])

To the extent that a “true” offset defined cannot 
be provided, it is then open to an applicant to 
propose environmental compensation or additional 
measures which are to be taken into account in the 
overall decision-making process.

The process of determining whether an offset 
or compensation is more appropriate is spelt 
out by the BBOP Standard on Biodiversity Offsets 
2012, and reproduced as Figure 5 (see full article). 
The decision tree shown in that diagram implies 
a binary (“yes/no”) answer at various steps, 
although in reality there can often be a continuum 
of responses. For instance, for a single project the 
answer may be “yes” for some impacts, and “no” 
for others. However, even in situations where 
compensation rather than an offset is undertaken, 
developers are encouraged to consider whether it is 
possible, and desirable, to get as close as possible 
to a no net loss outcome as a first step in managing 
their biodiversity risks.

The RMA does not require a no net loss, like-for-like 
or net-bene�it approach. Whether the residual 
effects have to be compensated/offset is part 
of the decision-making discretion, and must be 
undertaken on a case by case basis.

Mitigation contemplates that some form of adverse 
effects may be acceptable, but the extent to which 
those effects are acceptable is one of fact and 
degree (Trio Holdings v Marlborough District Council 
W103A/93). Thus, a consent authority is required 
to look at the proposal in the round to determine 
whether or not the adverse effects of the proposal 
are acceptable.

The High Court in Royal Forest and Bird Protection 
Society of New Zealand Inc v Buller District Council 
[2013] NZRMA 293, confirmed that not all effects 
need to be addressed by way of mitigation, offset, 
or compensation. It stated:

It is clear that Parliament did not intend the RMA 
to be a zero sum game, in the sense that all adverse 
effects which were unavoidable had to be mitigated or 
compensated. (at [52])

Can an “averted risk offset” be considered?

Averted risk offsets are defined by the BBOP as 
“biodiversity offset interventions which prevent 
future risks of harm to biodiversity from occurring”. 
An “averted risk” is defined as “the removal of a 
threat to biodiversity for which there is reasonable 
and credible evidence”.

The BBOP Guidance Notes state that:

Development projects by third parties in the vicinity 
of the original project or its offset activity can 
compromise the feasibility of delivering successful long-
term conservation outcomes for the offset. This risk is 
perhaps clearest where an offset is proposed on or near 
a site already earmarked for development which is not 
compatible with conservation as a land use. Where 
a third party development is highly likely to go ahead 
(for instance, is already authorised) this constitutes 
a constraint for conservation. However, there can be 
situations where a proposed development presents the 
opportunity for an averted risk offset (for instance, if a 
logging or palm oil concession can be bought out prior 
to the land being cleared, and the land used instead for 
conservation purposes). (at 23)

In terms of averted risk, the Guidance Notes also 
state:

Averted risk offsets deliver biodiversity gains through 
actions that prevent further harm by removing existing 
sources of biodiversity loss or that guard against future 
threats by averting known future risk. As with positive 
management offsets, the biodiversity gains due to 
the offset activities need to be assessed or quantified 
relative to the biodiversity condition that exists in 
the area before the offset activities take place. For 
averted risk offsets, an additional requirement is that 
the baseline condition be assessed with a particular 
focus on the threats or future risks being averted — 
ie assessment of the likelihood, the timing, and the 
severity of risk posed by existing sources of loss or 
future threats. This requires careful protection of the 
pre-offset condition under both a “with-offset” and a 
“without-offset” scenario to determine whether, and to 
what extent, offset activities designed to avert risk will 
result in real conservation gains. (at 35)

For an averted risk offset to demonstrate 
biodiversity gains, it must be shown that the 
pre-offset biodiversity condition would decline 
significantly — that is, that there is likely to be on-
going loss at a rapid rate, unless the offset activities 
are implemented:
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When underlying causes of biodiversity loss in the 
offset area are due to immediate threats (for instance, 
increasing and high rates of deforestation), such 
trends are an important part of the baseline condition, 
and can be factored into calculations about the loss of 
biodiversity in the absence of the averted risk offset, 
and thus the relative gains of biodiversity that can 
be brought about by the offset. This baseline is the 
basis against which offset planners can: (1) evaluate 
the gains that can be achieved with the planned offset 
activities; and (2) once the offset is designed, quantify 
the anticipated biodiversity gains to demonstrate 
that the offset can achieve no net loss or a net gain. 
(at 36)

For averted risk offsets, the likelihood, severity and 
timing of averted risks should be evaluated and used 
in the baseline characterisation.

As part of the “offset package” for the proposed 
Escarpment Mine, the appellant suggested that an 
area of 745 ha be set aside on the Denniston Plateau 
for “permanent legal protection from open cast 
mining”, referred to as the Denniston Permanent 
Protected Area (DPPA). That was to be enforced by a 
condition which provided:

The Consent Holder shall ensure a form of permanent 
legal protection from land disturbance of any type 
within the DPPA. (at [238])

In its interim decision the Court noted that this 
proposed condition creates problems. The most 
significant problem with the condition is that 
the land is not in the applicants’ ownership but is 
administered by the Department of Conservation.

Forest and Bird had also submitted that the condition 
is uncertain. The land is already protected to the 
extent that activities on the land, and access to 
carry them out, require the approval of the Minister 
of Conservation. The Court noted that if “further 
protection” means the addition of the land to Schedule 
4 of the Crown Minerals Act 1991, that would require 
the consent of both the Department of Conservation 
and the Ministry of Economic Development, neither of 
whom were parties to the appeal. The Court accepted 
that without their consent it cannot bind them.

The appellants’ objections related not only to the 
legality of the proposed condition but also to its 
merits. On appeal, the High Court confirmed that 
the proposed “averted risk offset”, both in terms of 
its legality and merits, is a matter to be taken into 
account as part of the Court’s discretionary judgment.

In its second interim decision West Coast 
Environmental Network Inc v West Coast Regional 
Council [2013] NZEnvC 178, the Court stated:

We currently do not know the extent of the area to be set 
aside for protection that the ministers have in mind, nor 
what eco-systems it would contain. … Nor do we know 
the form of protection to be afforded. We have identified 
specific and serious adverse effects which require to be 
offset if consent is to be appropriate. The Court is being 
asked to accept unspecified benefits, or at least benefits 
unable to be guaranteed, as “offsets”. [Buller Coal Ltd] is 
effectively saying “trust us and those we are negotiating 
with to do the right thing”. We have no reason to doubt 
the goodwill of any party to the negotiations. Equally we 
have at the moment no way of foreseeing the outcome. 
(at [35])

The Court indicated that in these circumstances its 
preferred option is to:

… strengthen conditions to ensure that best endeavours 
would have been genuinely exhausted prior to the 
consent commencing, by requiring that fact to be 
certified by a party other than the consent holder. The 
most logical certifiers would be the two councils whose 
consents are in issue. If the latter course were to be 
pursued, one way in which certainty and finality could 
be achieved, might be to allow recourse to this Court, 
perhaps by way of the mechanism of an application for 
declaratory judgment, if the councils and BCL found 
themselves unable to agree. (at [36])

In its final decision ([2013] NZEnvC 253) the Court 
confirmed its “best endeavours” approach to the 
DPPA by imposing the following conditions:

Speci�ic objectives and goal of the DPPA

[147] The goal of the Denniston Biodiversity 
Enhancement Programme shall be to achieve 
and sustain improvements in key biodiversity 
attributed within the DPPA.

[148] The objectives of the Denniston Biodiversity 
Enhancement Programme in the DPPA are to:
a) Offset the residual adverse effects on 

biodiversity values from the EMP;
b) To achieve statistically significant 

improvements in abundance and to ensure 
that those improvements are sustained for 
each of the following key measurable and 
representative biodiversity attributes:
i) Great Spotted Kiwi;
ii) P. patrickensis;
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iii) South Island fernbird;
iv) Rifleman;
v) Forest gecko; and
vi) West Coast green gecko.

Legal protection of the DPPA and future applications

[149] Prior to undertaking any Mining Operations under 
this consent, the Consent Holder shall:
a) In consultation with the Ministry of 

Business, Innovation and Employment — NZ 
Petroleum & Minerals and the Department 
of Conservation, use best endeavours to 
establish a legal mechanism to protect the 
DPPA from future Open Cast Mining; and

b) Upon either:
i) the legal mechanism being established; 

or
ii) best endeavours discussions being 

exhausted,
 the Consent Holder shall provide evidence 

to the Buller District Council and West 
Coast Regional Council, for the purposes 
of certification, of a satisfactory legal 
mechanism being established or best 
endeavours discussions being exhausted.

For the purposes of this condition, “Open Cast Mining” 
shall mean the removal or placement of overburden 
including soil and/or subsoil layers for the purpose, 
of gaining access to minerals below the removed 
overburden for the extraction of those minerals 
and, without limiting the exception described in 
condition 146, the infrastructure or associated land 
disturbance activities that support it.

[150] From the commencement date of these consents, 
the Consent Holder shall:
…
b) make no application for Open Cast Mining (as 

that term is defined in condition 149) within 
the area covered by the DPPA.

What is the role of stakeholder engagement?

One of the BBOP principles is:

Stakeholder participation: in areas affected by the 
development project and by a biodiversity offset, 
the effective participation of stakeholders should be 
ensured in decision-making about biodiversity offsets ... 
and documented in the Biodiversity Offset Management 
Plan. (Principle 6)

It was argued by submitters and ecologists opposed 
to the Mt Cass wind farm that this principle required 

something additional to the normal requirements 
under the RMA for notified consent processes. Some 
argued that best practice requires agreement of 
all interested parties and that if agreement is not 
reached on both the parameters of an offset model 
and on monitoring requirements, then any proposed 
offset cannot be called best practice.

Such an approach fails to recognise that the BBOP 
principles have been developed in an international 
context, for the purpose of providing guidance 
to business often in situations where there is no 
applicable environmental legislation (certainly 
nothing like the sophisticated and extensive 
legislation that is the RMA). This particular BBOP 
principle therefore has no additional application 
in New Zealand beyond what is fully addressed by 
the existing legislative framework. This is true of 
some other BBOP principles, such as Principle 10 
“Science and traditional knowledge: The design and 
implementation of a biodiversity offset shall be a 
documented process informed by sound science, 
including an appropriate consideration of traditional 
knowledge”.

Clearly, it is good practice to engage stakeholders, 
but the RMA does not give a veto to any actual or 
potential submitter by requiring their agreement to 
a proposed offset.

How should a biodiversity offset be modelled?

There has been considerable debate about what type 
of modelling should be used for determining an offset. 
Offsetting relies upon good quality information about 
the biodiversity values at a site, and upon a means to 
convert that information into a “currency” that can 
be “traded” to ensure equivalence between sites.

Biodiversity is complex. Therefore, currencies 
require a degree of simplification. It is generally 
recognised, however, that the currency needs to be:

(a) Comprehensive: it needs to include “what we 
care about”.

(b) Practical: it needs to be possible and cost 
effective to collect the necessary data.

(c) Appropriate: given the scale and type of 
likely effects, is it too simple, or unnecessarily 
complicated?

The BBOP does not specify particular methods or 
models that should be used.

In the Mt Cass decision the type of model and its 
attributes were the subject of extensive evidence and 
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debate. The offset model proposed by the applicant 
was a modified “habitat hectares” approach, which is 
taken from an approach used in the State of Victoria in 
Australia and used in a number of BBOP pilot projects. 
This approach is used to account for biodiversity 
losses and gains for each of the attributes chosen. 
The habitat score “indicates the quality relative to 
the benchmark conditions and when multiplied by 
the area of the site [the score] produces a measure of 
quality and quantity in habitat hectares” (at 211).

An alternative approach urged on the Court by 
ecologists opposing the wind farm was a type of 
“condition area” approach. As the Court described it:

[205] The ecologists were agreed that the purpose of 
the biodiversity offset model is to determine the 
“quanta” (type and amount) of mitigation actions/
initiatives required to offset adverse effects on 
biodiversity values. However, they were not agreed 
that the “habitat hectares” model developed for the 
site is sufficient to assess the proposed biodiversity 
offset. Dr Lloyd and Mr Davis challenged the choice 
of attributes, assumptions of net gain, and the 
adequacy of information for invertebrates, lower 
plants and ecological relationships. They also 
considered the rarity of the ecosystem and the 
importance of the biodiversity on site to preclude 
an offset approach to adverse effects.

[206] Dr Norton considered the biodiversity offset 
model to be robust and to demonstrate that the 
significant biodiversity values of Mt Cass would 
be in better condition in the medium to long term 
than would be the case under the current farm 
management. He considered the removal of cattle, 
control of pests, restoration plantings, and active 
management of threatened species would result 
in considerable improvements in biodiversity that 
would not occur without the wind farm. Dr Ussher 
had reviewed the model and concluded that it 
provided a robust and transparent measure of the 
biodiversity. He was confident that the net gain 
predicted by the model was real and achievable.

The Court then went on to consider the disputed 
choice of attributes and the model. It concluded:

[218] The inclusion of a greater number of species and 
additional parameters in the attributes to be 
modelled would increase the level of detail and 
provide more information on the response of the 
ecosystem and its component parts. However, 
having more information is not necessarily going 
to lead to better outcomes for biodiversity at 
the site. We are satisfied that the model and the 

attributes chosen are adequate to assess the 
overall trends in biodiversity at the site. We return 
to the issue of monitoring of At Risk, Threatened 
and locally uncommon species when we consider 
the conditions of consent.

The proposed offset was then assessed against the 
principles of the BBOP and Schedule 2 of the Proposed 
National Policy Statement of Indigenous Biodiversity. 
There was consensus between the various experts 
that these principles provided a useful framework (at 
[207]).

The Court summarised its consideration of the offset 
model (at [278]) by concluding that the biodiversity 
offset would both remedy and mitigate adverse 
effects from the construction and operation of the 
wind farm and provide benefits for biodiversity 
across the area. In coming to this conclusion, the 
Court endorsed the BBOP approach and the use of the 
modified habitat hectares model.

The interim Environment Court decision in the 
Escarpment Mine project also expressed concerns 
with the heavy emphasis placed on the computer 
model put forward by BCL, which was ultimately 
abandoned. Instead of using the model, the Court 
stated (at [219]) that the task for the Court is to 
consider:

(a) what would be the various adverse effects likely 
to result from the mine;

(b) to what extent they are proposed to be mitigated; 
and

(c) where no mitigation is possible, how relevant 
and how significant would be the compensation 
offered.

The Court would then be in a position to evaluate those 
matters in the light of relevant statutory instruments 
and the RMA. This approach was described as 
“sticking to the knitting”. The Court went on to 
elaborate on this point, stating that while the model 
remained in evidence, it had become apparent that 
the Court was being used as a forum to settle vigorous 
technical scientific debates between two groups of 
ecologists as to appropriate modelling methodology. 
It was reiterated (at [220]) that the Court is neither 
a peer review panel nor an arbitrator between 
factions disputing scientific or computer modelling 
methodology; it is a consent authority whose duties 
are set by the RMA, which in this case include:

(a) assessing the strength or otherwise of the 
evidence about various species, ecosystems, and 
biodiversity;
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(b) weighing the individual factors;
(c) assessing whether adverse effects must be 

avoided, remedied or mitigated; and
(d) arriving at an overall broad judgement that 

serves the purpose of the Act as stated in 
section 5.

There was also considerable debate and cross-
examination of witnesses as to methods for 
calculating and assessing biodiversity offsets in 
the Board of Inquiry Draft Decision on the MacKays 
to Peka Peka Expressway Project. Ultimately, the 
expert witness for the Kapiti Coast District Council 
accepted that there were no standards or mandatory 
accepted tools in New Zealand to calculate and assess 
biodiversity offsets. However, she considered that 
the approach of the NZTA experts in the technical 
report in applying the Institute of Ecology and 
Environmental Management IEEM Guidelines was 
simplistic, but accepted that there was no specific 
model or science behind that statement.

Both these recent cases highlight the need for a 
standard New Zealand approach to the development 
of offsets — as the Environment Court in the Bathurst 
decision emphasised, the Court is not the forum to 
determine technical ecological debates about the 
merits of different approaches.

Can pest control resulting in enhancement to 
existing biodiversity be a biodiversity offset?

There has been some concern expressed that the 
enhancement of an existing habitat to improve its 
condition is not an appropriate offset for effects on a 
similar habitat. The argument here is that while such 
an approach may lead to no net loss in biodiversity, 
the area or total habitat will be reduced because the 
activity at the impact site will destroy an area of 
habitat, and the conservation actions (usually in the 
form of weed and pest control, or fencing out stock or 
other pests) will not create new habitat.

This argument was put to the Court in the Mt Cass 
case, but not accepted. The Court required the 
Environmental Management Plan to include a 
detailed pest animal control programme (condition 
86 provides for pest control to endure for the 
operational duration of the wind farm). Likewise, 
pest control leading to improvement in conditions 
has been accepted as appropriate in the TGP resource 
consent decision (the Environment Management Plan 
requires control of deer, goats, pigs and weeds during 
construction and for three years following planting), 
the Escarpment Mine (conditions 145 and 153 require 
part of the area of pest control to be maintained in 

perpetuity), and has been generally recognised in 
New Zealand for many decades as providing positive 
conservation outcomes.

One question which is often raised is whether or 
not pest control as part of an offset is required in 
perpetuity in order to be consistent with one of the 
BBOP principles. Principle 8 of the BBOP states: “Long 
term outcomes: the design and implementation of a 
biodiversity offset should be based on an adaptive 
management approach, incorporating monitoring 
and evaluation, with the objective of securing 
outcomes that last at least as long as the development 
project’s impacts and preferably in perpetuity”. There 
has also been some discussion about whether or not 
it is a consent holder’s responsibility to continue with 
pest control after no net loss has been achieved. The 
issue can be illustrated by Figure 6 (see full article).

The BBOP’s 2012 Guidance Notes to the Standard 
on Biodiversity Offsets provide the context for 
Principle 8. The Guidance Notes do not say that an 
offset must last in perpetuity. Rather, Criterion 8.1 
requires the offset to outlast the impact. If the impact 
is permanent, then the offset must be permanent. The 
Guidance Notes place heavy emphasis on the need 
for financial and legal security for an offset. This is 
in terms of having the financial means to carry out 
the outcomes, and that those outcomes will not be 
affected if the developer goes bankrupt, or has other 
financial difficulties. In terms of legal security, the 
concern is to ensure that the land will not be sold or 
transferred to a party who then has no obligation to 
carry out or continue the offset.

According to the Guidance Notes the “long-term 
viability of the offset depends on the ability to ensure 
its finance over the long term. Systems need to be 
in place to ensure that the financing is guaranteed 
and management systems are in place even in the 
face of changing conditions, such as if the developer 
sells its interest in the operation to a third party”. 
The emphasis is therefore on guaranteed financing, 
rather than the duration of the offset.

There are two important components to establishing 
financial stability for an offset according to the 
Guidance Notes (at 87):

• A �inancial plan: This should include a budget 
to cover the costs of activities required over the 
period for which the offset is designed to operate 
(including costs associated with building a capacity 
to implement the defined measures), along with an 
indication of the source of the funds available for 
this purpose; ...
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• Clear �inancial mechanism for delivery: As well 
as knowing how much the offset activities will 
cost and where the funds will come from, some 
mechanism will be needed to disburse and deliver 
the funds. The financial mechanism will need to be 
in place to guarantee offset financing for as long as 
the offset operates.

To date, no decision has required pest control in 
perpetuity. The requirements for pest control are 
limited to the length of time the project is operating 
(eg the Mt Cass wind farm, condition 86), a specified 
duration time (eg Transmission Gully Proposal 
conditions TL10 and TL12A and Escarpment Mine, 
which specified 35 years for the Heaphy Enhancement 
Area and 50 years for the Denniston Enhancement 
Area) or a time limit has not been specified (eg 
Hauāuru mā Raki wind farm).

Where to from here?

In our article “Biodiversity offsets — A Suggested way 
Forward” in the April 2010 Resource Management 
Journal we wrote:

Currently, the debate over biodiversity offsets is 
being fought out before Council hearing panels and 
the Environment Court. This is an expensive, time 
consuming and ultimately uncertain process with 
regard to the outcome obtained. We suggest that a 
practical way forward is to remove the heat of this 
debate from the adversarial process. This will require 
the introduction of a standard methodology and a 
means by which the design of an offset can be certified 
as achieving no net loss. This will enable developers to 
have certainty about what is acceptable or not and how 
much a necessary offset will cost. (at 15)

We then suggested the introduction of both a National 
Policy Statement to provide national policy direction 
and a National Environment Statement to set out an 
appropriate methodology or methodologies which 
could be used.

In the four years since that was written, the need 
for national direction has become even clearer. As 
we believe this paper demonstrates, practitioners 
and the courts have had to grapple with basic 
offsetting concepts such as the distinction between 
mitigation and offsetting, limits to offsets, the 
mitigation hierarchy, metrics, like-for-like and so on. 
While the decisions overall are leading to a clearer 
understanding of the concepts, there remain some 
different interpretations and opinions on various 
issues.

The overall result remains, with respect, somewhat 
inconsistent and confusing. This leads to an 
offsetting process that is inefficient (high transaction 
costs), slow (applications have to work their way 
through the courts) and uncertain (outcomes cannot 
be anticipated). This was recognised in part by the 
Environment Court in the Escarpment Mine decision 
where it was noted that the Court is not the forum 
to determine technical ecological debates about the 
merits of different approaches.

In our view, it remains highly desirable that a national 
statutory offsetting framework be established to set 
the “rules of the game” with respect to issues such 
as the mitigation hierarchy, like-for-like, metrics, 
acceptable gain, no net loss etc. The system would 
then mostly operate by administration rather than 
litigation. Reducing transaction costs would also 
enable the prospect of including an offsets regime for 
smaller biodiversity effects which are generally not 
addressed by the larger, more complex models.

In addition to establishing offsetting “rules of the 
game” in a policy sense, another area which could 
be considered in order to achieve an efficient and 
predictable offsetting system is the stimulation and 
regeneration of a market for the supply of offsets. 
A market in third-party offsets may be a partial 
solution, although such a system would require 
careful design and integration of both the offsetting 
rules and the market rules, as well as additional 
legislation.

In January 2011 the Government publicly notified a 
Proposed National Policy Statement on Indigenous 
Biodiversity which contained some provisions on 
offsets. Over 400 submissions were received by May 
2011, but no further progress on the National Policy 
Statement appears to have been made.

Separate to the development of national policy 
direction, the Department of Conservation released 
draft guidelines on the use of offsets in November 
2012. These guidelines were focused on metrics. 
However, significant concerns about the practicality 
and inconsistency of the guidelines with both the 
RMA and the BBOP approach were raised by a range 
of ecologists, policy makers and lawyers. They 
continue to be the subject of extensive criticism.

The Environment Court in the Escarpment Mine 
decision refused to admit the draft guidelines as 
evidence because they were unhelpful in light of 
their (draft) nature, and the significant and extensive 
criticism made about them. It remains unclear why 
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the Department of Conservation has produced 
these guidelines when the guidelines themselves 
question whether offsets are legally available 
under the Conservation Act (rather than the RMA). 
Nonetheless, the status of the guidelines is unclear. 
They were not referred to at all in the Department’s 
May 2013 Permissions Mining Report to the Minister of 
Conservation on the access arrangement application 
by Buller Coal Ltd for the Escarpment Mine. That might 
have presented an opportunity for them to have been 
subjected to independent analysis and consideration.

In our view, national policy (including guidance or 
regulation on metrics) by way of national policy 
statement process (with or without public hearings) 
is the appropriate way to develop policy in this 
area because it allows for proper public input. It is 
important to recognise that the development of a 
proper regime to provide for and assess the adequacy 
of both offsets and compensation is not solely a 
scientific debate. Rather, it is a policy debate that 
should be informed by science. It is important that the 
underpinning science be both generally accepted and 
practically based. Above all, a biodiversity offsetting 
system needs to be capable of practical application.

Biodiversity needs to be reasonably conserved and 
enhanced — developers need to understand the costs 
and implications of offsets for their projects and they 
need to be able to implement them in a timely and cost 
effective manner. This means that, like the rest of the 
world’s offsetting regimes, the way forward for New 
Zealand requires some reasonable compromise at the 
intersections of the worlds of ecologists, economists, 
regulators and business.

It is our view that New Zealand could learn much 
not only from the substance of policies such as those 
mentioned, but also from the processes used to 
promulgate them.

A number of other countries have introduced, or 
are introducing, policies on biodiversity offsets. For 
example, in the United Kingdom, the Government 
has recently released for consultation the Green 
Paper titled Biodiversity Offsetting in England 
(September 2013 — available at <https://consult.
defra.gov.uk/biodiversity/biodiversity_offsetting>). 
This document sets out options for the proposed 
biodiversity offsetting system, and poses questions 
on how the system may operate. The United Kingdom 
Government intends to develop detailed proposals 
for using biodiversity offsetting by the end of 2013.

In October 2012 the Australian Federal Government 

introduced an Environmental Offsets Policy 
(available at <http://www.environment.gov.au/
epbc/publications/pubs/offsets-policy.pdf>) as part 
of the National Law Reform agenda. The Policy is 
a replacement of the 2007 Draft Policy Statement 
Use of Environmental Offsets under the EPBC Act and 
aims to improve environmental outcomes through 
the consistent application of best practice offset 
principles, provide more certainty and transparency, 
and encourage advanced planning of offsets. The 
Policy applies to all impacted matters protected 
under the Environment Protection and Biodiversity 
Conservation Act 1999. It sets out five key aims, the 
principles and requirements for a suitable offset, and 
the role of offsets within the broader environmental 
impact assessment process.

In New South Wales, the state Government has 
introduced a new biodiversity offset policy 
(available at <http://www.environment.nsw.gov.au/
biodivoffsets/nswoffsetprincip.htm>) for major 
projects which are defined as state significant 
development and infrastructure. The policy sets out 
seven principles to be used in assessing the impact 
on biodiversity of a proposal, and determining the 
acceptable offset. A policy framework has also been 
developed for use in projects which are not defined 
as state significant developments or infrastructure 
but which requires approval under the Environment 
Planning and Assessment Act 1979.

The Western Australian state Government introduced 
a biodiversity offsets policy WA Environmental Offsets 
Policy (available at <http://www.epa.wa.gov.au/
EPADocLib/WAEnvOffsetsPolicy-270911.pdf>) in 
September 2011 to serve as an overarching framework 
to underpin environmental offset assessment and 
decision-making. The Policy sets out the principles 
which are intended to form the basis of this process 
in Western Australia.

In the State of Victoria the regulation of native 
vegetation clearing includes provision for 
“unavoidable” clearing to be compensated for by 
“offsetting” that damage, either in the same area or, 
in certain instances, elsewhere. Native vegetation 
clearing controls primarily operate under the 
Victorian planning system, informed by overarching 
policy as contained in the Victorian Native Vegetation 
Management Framework and recently released 
reforms of native vegetation permitted clearing 
regulations.

This article may be viewed in full at <http://www.
rmla.org.nz/librarydoc/index/category/3>.
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“Fast track” processes: Do they really work?
 � Daniel Minhinnick, Senior Associate and Anna McConachy, Solicitor, Russell McVeagh

Introduction

The Resource Management Act 1991 (RMA) has long 
been associated with red tape, drawn-out appeal 
processes and lengthy delays. Following the Resource 
Management (Simplifying and Streamlining) 
Amendment Act 2009 (2009 Amendments), which 
was enacted to streamline the resource consenting 
process and reduce the cost and time involved, 
applicants may now bypass the standard two-step 
consenting track in one of two ways:
• Having the application directly referred to the 

Environment Court.
• Having a project of national significance processed 

by the Environment Protection Authority 
(EPA) and heard by a Board of Inquiry (or the 
Environment Court).

Four years down the track from the 2009 
Amendments, there are now numerous examples 
of projects using each of the alternative processes. 
Yet serious questions remain as to whether or not 
the two new processes are viable options for most 
applicants.

Standard consenting path

The standard consenting path under the RMA 
is well understood. Key criticisms of this “two-
step” approach (council hearing followed by an 
Environment Court hearing) are the time and 
expense of having to go through essentially the same 
process twice. The entire process, from application 
to Environment Court decision, can take several 
years.

However, over recent years, the Environment 
Court has moved towards more proactive case 
management (with further advances in the pipeline). 
The details of some of those initiatives are set out 
in two papers by Acting Principal Environment 
Judge Newhook “Challenges and Changes in the 
Environment Court” (16-17 April 2013) and “Current 
and recent past practice of the Environment Court 
concerning appeals on Proposed Plans and Policy 
Statements” (31 July 2012). In the more recent paper, 
Judge Newhook states that:

In contrast to the situation about a decade ago, I believe 
it can now be said that the Environment Court is one of 

the most efficient parts of the resource management 
system in this country, and can also claim to have one 
of the best clearance rates of cases amongst all courts 
in New Zealand.

Gone are the days of contested resource consents 
languishing at the Environment Court’s door. Instead, 
major projects are now moving swiftly through the 
Environment Court stage from appeal to hearing. As 
a recent example, Newmont Waihi Gold’s Correnso 
Underground Mine was the subject of multiple 
appeals lodged in late-May 2013. Through proactive 
case management, the appeals were subject to tight 
timeframes for mediation, expert conferencing and 
evidence exchange, with a hearing scheduled for 
November 2013 (the matter being resolved through 
mediation with a consent order issued in October 
2013).

Direct referral

The first new consenting route enabled by the 2009 
Amendments was to allow applicants to bypass 
the council hearing and have an application heard 
directly by the Environment Court. The attraction 
of this option is to have a single-stage consenting 
process, rather than the traditional two-stage 
process. Appeals from an Environment Court 
decision on a directly referred application can only 
be made to the High Court on points of law.

Under the 2009 Amendments, any applicant could 
request that its application be directly referred 
to the Environment Court, but the consent 
authority had an ultimate discretion to grant 
or reject the applicant’s request. Following the 
Resource Management Amendment Act 2013 (2013 
Amendments), the consent authority cannot reject 
the request and must directly refer the application 
to the Environment Court (unless exceptional 
circumstances exist), where the value of investment 
involved in a particular consent application or notice 
of requirement meets or exceeds a specific threshold 
(to be set in regulations). That value threshold is yet 
to be set, and it also remains unclear how the value 
of investment in a project will be measured. For 
example:
• What happens for a renewal or an application 

to extend an existing operation, which may not 
involve any additional investment?
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• Does the cost of the land for a project get included?

Timing

Once a directly referred application goes before 
the Court, there is no requirement for it to be heard 
within a certain time. The set timeframes associated 
with the initial stages of a directly referred request 
theoretically allow an application to be processed 
(from lodgement through to being before the Court) 
in less than four months (although, in practice, these 
timeframes are inevitably longer due to consent 
authorities extending the statutory time period or 
“stopping the clock” by way of section 92 requests for 
further information). Direct referral of an application 
is likely to result in significant time savings over the 
standard two-stage process (assuming there is an 
appeal), and may result in consent being granted 
more than a year earlier than if the standard track 
were followed.

In practice, there have been varying results from 
different consent authorities and divisions of 
the Environment Court in terms of timeframes 
on direct referral. For example, in Jackson Street 
Retail Ltd v Hutt City Council [2012] NZEnvC 243, 
a directly referred application for a supermarket 
and retail tenancies in Petone took 10 months from 
lodgement to consent. By contrast, an application by 
Progressive Enterprises Ltd for a supermarket and 
retail development at Hobsonville took two and a half 
years from lodgement of the consent application to 
the end of an Environment Court hearing (although 
this was complicated somewhat by an associated 
application for a comprehensive development plan).

Other considerations

The time saving created through a one-step process 
can create different pressures for an applicant. Once 
an application is directly referred to the Environment 
Court, there is limited time for negotiations with 
a consent authority and submitters. An applicant 
needs to ensure that the best case possible is presented 
to the Environment Court, given that there is no ability 
for a “trial run” at a council hearing. Furthermore, 
unlike appeals to the Environment Court under the 
two-step process (which can be limited to specific 
conditions, for example), the applicant will usually 
need to present a full case for its application before 
the Environment Court as it is a first instance 
decision. While it might be possible to agree with the 
parties to narrow the issues, that still presents some 
risk to an applicant.

In addition, should an application be declined by 

the Environment Court or be approved on unduly 
onerous conditions, there is no ability to appeal the 
substance of a decision or to introduce further evidence 
to fi x-up a gap on appeal (as might occur following a 
council hearing). It is therefore imperative that the 
application and evidence in support are as robust as 
possible from the start of the process.

A further issue for applicants to consider is that 
the community will often perceive a direct referral 
application as an attempt to cut submitters out of the 
process.

Costs associated with direct referral

Court costs associated with direct referral have 
increased at an alarming rate since the first directly 
referred decision in 2010. In that case, Progressive 
Enterprises Ltd v Rodney District Council [2010] 
NZEnvC 232, the Court found that costs that can 
be awarded to the Crown following an application 
for direct referral were in the range of $4,000 to 
$6,000 per day (while there are clearly additional 
costs beyond the hearing days, such as preparation 
for hearing and in drafting the decision, a cost per 
day is a useful proxy). Following a two-day hearing, 
Progressive was ordered to pay $12,500 to the 
Crown. In Envirowaste Service Ltd v Auckland Council 
[2011] NZEnvC 130, another early direct referral case, 
Winstone was ordered to pay $16,500 to the Crown 
for a nine-day hearing (heard in combination with 
an appeal).

More recent experience has shown that the Crown 
is now likely to seek to recover its costs at a much 
higher daily recovery rate. In Cross Roads Properties 
Ltd v Queenstown Lakes District Council [2012] 
NZEnvC 177, the Crown has sought $140,000 for the 
recovery of costs following a five-day hearing (heard 
jointly with an appeal). More recently, in Road Metals 
Co Ltd v Selwyn District Council [2013] NZEnvC 81, the 
applicant was ordered to pay the Crown’s costs of 
$125,909, following a 15-day hearing.

As can be seen from the above examples, there is 
a large divergence in the costs being sought by the 
Crown following applications for direct referral. The 
costs being sought appear to be rapidly increasing. 
The Environment Court has indicated an intention to 
implement a set schedule of hearing costs for direct 
referral applications but, as yet, no schedule has 
been confirmed. Recent examples suggest that these 
costs could be in the region of $20,000 to $30,000 per 
hearing day.

As well as costs to the Crown, it is likely that an 
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applicant would have to pay costs to a consent 
authority following a directly referred application. 
The Court has signalled on a number of occasions 
that it expects a council to take a role in bringing 
evidence before the Court on direct referral. In 
Mainpower NZ Ltd v Hurunui District Council [2012] 
NZRMA 421 (EnvC), essentially a test case for costs 
awards payable to a consent authority on direct 
referral, the Court held that there is a public interest 
in the Environment Court receiving assistance from 
a council, which may be the only party that may 
provide effective testing of a proposal. The Court 
therefore considered that a council has a duty 
to assist the Court by providing evidence on the 
matter.

In Mainpower, the Court ordered the applicant to pay 
the Council $136,394 (100 per cent of the Council’s total 
costs in relation to the directly referred aspect of the 
proceeding) and emphasised that, had the matter 
not been directly referred to the Environment Court, 
the Council would have been entitled to recover its 
actual and reasonable costs from the applicant under 
section 36 of the RMA.

In Road Metals Co Ltd v Selwyn District Council [2013] 
NZEnvC 94, the relevant Councils and the applicant 
came to an agreement in relation to costs associated 
with the direct referral. While the parties had 
intended this to be confidential, the Court considered 
that there was no basis upon which information 
could be supplied to the Court on such a confidential 
basis. The Court subsequently published the costs 
agreement, in which the applicant agreed to pay costs 
amounting to $375,506 to Environment Canterbury, 
and $222,830 to the Selwyn District Council. The 
Environment Court went on to find that section 
274 parties might be entitled to costs following a 
direct referral. The Court granted $45,000 (being 
approximately 33 per cent of actual costs incurred) 
to two separate section 274 parties. (Submitters are 
not entitled to costs if it were a council hearing.) 
Conversely, there is a presumption that costs will 
not be awarded against section 274 parties in a direct 
referral.

In the 2013 Amendments, two changes were made 
which will also have cost implications for directly 
referred applications:
• Clarifying the role of a consent authority on 

direct referral by imposing a requirement that a 
consent authority provide “reasonable assistance” 
to the Court. While this may prove to be helpful, 
no guidance is provided as to what constitutes 
“reasonable assistance” and there is a risk that the 
consent authorities could inflate their role, which 

could lead to costs implications for applicants, due 
to the ability of a consent authority to recover its 
costs on direct referral.

• Allowing a consent authority to recover reasonable 
costs incurred in “assisting” the Court in relation 
to a report prepared under section 87F, and to 
require the Court to apply a presumption that such 
costs are to be ordered against an applicant. While 
this amendment provides a clearer presumption 
for a council’s costs to be recovered, it is limited to 
the production of the report under section 87F and 
does not extend the presumption to the balance 
of a council’s involvement in a direct referral. 
Presumably, this reflects the fact that after the 
section 87F report, the council’s role is similar 
to what it might otherwise be on appeal, where 
there is no presumption of costs being awarded 
to the council. It is not clear how the Environment 
Court will now treat the council costs beyond the 
provision of the section 87F report.

Conclusions on direct referral

Direct referral does offer the potential for time 
savings where appeals are expected. Predicting 
appeals to the Environment Court is not always easy. 
Even if it were, time savings with direct referral are 
not necessarily a given. Applicants must be aware 
that any time savings created through the direct 
referral process also puts pressure on an applicant. 
In particular, this process allows only for limited 
negotiation time and creates pressure on getting 
an application right, and preparing evidence to an 
Environment Court standard in the first instance. 
The developing case law on direct referral costs may 
also result in an applicant having to pay significant 
costs to both the Crown and the consent authority. 
Those costs could potentially exceed the costs of 
having to run both a council and an Environment 
Court appeal (which could be more narrowly 
focused).

Projects of national signifi cance 

The second “streamlined” consenting option is for 
an applicant to request that an application for a 
proposal of national significance be processed by 
the EPA and referred to a Board of Inquiry (or the 
Environment Court). The recent lodgement of the 
applications of the Puhoi to Warkworth Road of 
National Significance was the sixteenth application 
to be lodged with the EPA (with all but one of those 
proposals being referred by the Minister to a Board 
of Inquiry). The role of the EPA in such an application 
is to provide administrative support services to 
the Board of Inquiry, organise the logistics of the 
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hearing and to commission specialist advice to assist 
the Board.

Similar to the Environment Court, the Board of 
Inquiry will consider all submissions, hold a hearing 
and make a final decision on the matter. All decisions 
by a Board of Inquiry are required to be made within 
nine months of the date of public notification of 
the application. This timeframe includes evidence 
exchange, the hearing before the Board of Inquiry 
and the time the Board takes to make its decision. 
(Although, as occurred in the recent Wiri Prison and 
New Zealand King Salmon cases, the Minister does 
have the power to extend this timeframe in special 
circumstances.)

Board of Inquiry decisions can only be appealed 
to the High Court on points of law. As with direct 
referral, there is therefore no general right of appeal 
against the Board’s overall decision to approve 
or decline an application. Following a High Court 
appeal on a project of national significance, section 
149V of the RMA allows for leave to be requested 
for only one further appeal to the Supreme Court. 
The Supreme Court will then either decline leave, 
allow the appeal to be heard by the Supreme Court, 
or refer the appeal to the Court of Appeal, in which 
case the decision of the Court of Appeal is final. 
This can be contrasted with the “usual” process, 
where leave can be sought to appeal a High Court 
decision to the Court of Appeal, and subsequently 
to the Supreme Court. (The 2013 Amendments 
have clarified that a Board has the jurisdiction to 
reconsider an application, should an appeal against 
its decision be upheld.) 

Advantages

The most significant advantage offered by the Board 
of Inquiry process is that an applicant is guaranteed 
a decision on its application within nine months 
(with the exception of relatively short extensions 
to the timeframe if “special circumstances” apply). 
The Board of Inquiry track is therefore the quickest 
consenting track (leaving aside the possibility of 
further appeals on points of law).

However, the New Zealand King Salmon proposal is 
an example of the nine-month period not being the 
end of the story. The application was lodged with 
the EPA in October 2011 and the nine-month period 
started on 31 March 2012. The nine-month period 
was subsequently extended, with the Board’s final 
decision issued on 22 February 2013. Two appeals were 

lodged against the Board’s decision. Subsequently, 
on 8 August 2013, the High Court dismissed those 
appeals. The unsuccessful appellants have been 
granted leave to appeal the High Court decision to 
the Supreme Court. The hearing will take place on 
19 - 21 November 2013.

Disadvantages

The same disadvantages faced in an application for 
direct referral are also faced in a Board of Inquiry 
process, and generally to a greater extent. However, 
under a Board of Inquiry process, all parties are 
also under real-time pressure. The short timeframe 
results in very limited time for negotiations and it 
is imperative that the best case possible is presented 
to the Board, given that an applicant only has one 
opportunity to present its case. (The time pressures are 
in some ways even tougher for submitters in preparing 
submissions and evidence — an applicant has control as 
to when the application is lodged, and may have spent 
years preparing its application, whereas a submitter and 
its experts have a very short period within which to get 
on top of the detail of the application and to prepare 
evidence.)

Going down the Board of Inquiry track may create an 
unfavourable public perception due to the perceived 
haste of the process, which may be taken as a lack 
of community engagement. In reality, the time 
pressures of a nine-month process often simply 
mean that an applicant does not have the time for 
extensive negotiations or engagement, and therefore 
runs the risk of the negative perception that a 
proposal is being railroaded through.

However, perhaps the most prohibitive aspect of the 
Board of Inquiry process is the cost associated with 
the process, as detailed below.

Costs associated with a Board of Inquiry hearing

The RMA allows the EPA to recover the actual 
and reasonable costs of processing applications 
of national significance from the applicant. An 
applicant will therefore be required to pay the 
costs incurred by the EPA and the Board of Inquiry 
(on top of the significant costs associated with 
preparing and presenting its application). Given the 
scale of projects that have been referred to Boards 
of Inquiry, such costs have been in the millions. 
Examples of the costs incurred in various Board 
of Inquiry processes to date are set out in the table 
below.
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Case Costs 
to EPA

No. of 
submis-
sions

Length 
of 
hearing

Cost per 
hearing 
day

Waterview 
Connection

$1.9m 252 16 days $118,800

New 
Zealand 
King 
Salmon

$2.6m 1271 37 days $70,270

Trans-
mission 
Gully – Plan 
Change

$0.86m 47 6 days $143,300

Trans-
mission 
Gully – 
Consents

$1.63m 70 18 days $90,600

Trans-
mission 
Gully – 
Total

$2.49m 117 24 days $103,800

Conclusions on a Board of Inquiry approach

Having a matter determined by a Board of Inquiry 
will ensure that an application will be heard within 
nine months, which gives an applicant certainty as to 
the timing of the outcome. However, even then, this 
does not prevent further litigation. Further, due to 
the very high costs associated with this option, the 
Board of Inquiry approach is not a realistic option 
for most applications.

So who are the fast-track processes for?

While the Environment Court process can still 
be improved, the improved proactive case-
management techniques of the Court, coupled with 
the restriction on trade competitor involvement 
(and possibly also the global financial crisis), have 
made the standard consenting process far less 
fraught than it once was.

Since the 2009 Amendments, the major project that 
has suffered most through delays in the consenting 
process is probably Buller Coal Ltd, with its 
Escarpment Mine proposal facing strident opposition 
from the Royal Forest and Bird Protection Society and 
West Coast Environmental Network over a number 

of years, and in litigation through the Environment 
Court and High Court, as well as the Supreme Court. 
While that project followed the standard consenting 
process, given the nature of the challenges it faced, 
it is difficult to see a direct referral or EPA process 
resulting in significant cost or time savings. The 
Buller Coal Ltd example also serves to reinforce that 
there are still risks of significant delay through any 
consent process.

It therefore begs the question of what proposals 
actually need to use these processes? The two main 
types of proposal that might consider using the EPA 
processes are:
(1) Large Government projects — there have already 

been a slew of NZTA proposals that have used 
the EPA processes, which appear to remain the 
preferred consenting route for this type of large 
Government project. Of the 16 projects lodged 
with the EPA to date, eight have been motorway 
projects, along with a Government-owned power 
company project and one prison project.

(2) The second main category of proposals 
are the “exceptional circumstances” cases 
where the consent authority’s position on the 
proposal justifies (or requires) a different 
approach. Examples include the Tukituki 
Catchment Proposal, where the applicant is 
the Regional Council itself, and two projects 
by privately-owned companies who have been 
faced with stubborn Council opposition — the 
Ruakura Development and New Zealand King 
Salmon proposal.

For other applicants, the EPA option seems to be 
simply too expensive. Further, the removal of the 
council’s gatekeeper role on direct referral for large 
projects means that any project which meets the 
threshold to go to the EPA should also now have 
unfettered access to direct referral. The nine-month 
timeframe under the EPA process is also not 
necessarily a given.

So is direct referral the real option? It does seem to 
be a more flexible and less costly option than the 
EPA. However, given the growing caselaw on costs 
in the direct referral context, direct referral may 
also end up being too expensive for most applicants.

As a result, applicants should think long and hard 
before embarking on either the EPA or direct 
referral as there are significant issues for applicants 
for either process, most significantly in relation to 
costs.
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Existing environment revisited
 � Andrew Beatson and Natasha Garvan, Bell Gully

The Court of Appeal’s recent decision in Far North 
District Council v Te Rūnanga-ā-Iwi o Ngāti Kahu [2013] 
NZCA 221 addresses the ambit of “the environment” 
and “permitted baseline” concepts, and provides 
useful clarification about when section 91 of the RMA 
applies to consent authorities. The case comprised 
two appeals against decisions of the High Court — 
judicial review proceedings, and an appeal against 
a decision of the Environment Court. This case note 
focuses largely on the latter.

Carrington Farms Ltd owns a large tract of land 
on the Karikari Peninsula in Northland. It applied 
for subdivision consents, including one to create 
12 separate allotments for 12 residential units, which 
were the subject of an earlier restricted discretionary 
application granted by the Far North District Council 
on a non-notified basis. The subdivision application 
was classified as a non-complying activity in the 
relevant District Plan. Following public notification 
the Council, and subsequently the Environment 
Court, granted the consent.

The Environment Court stated that but for the 
factual finding that the land use consent would be 
implemented it would have declined consent, as 
the application for subdivision would have been 
considered on its own in the context of the existing 
environment without the prospective addition of 
12 residential units.

The land is of cultural importance to the local 
rūnanga, Te Rūnanga-ā-Iwi o Ngāti Kahu, who 
applied for judicial review of the lawfulness of the 
land use consent, and appealed the decision of the 
Environment Court to grant the subdivision consent.

Likely to be implemented consents mandatory part 
of the environment?

The first question on appeal was whether the 
Environment Court erred in law by holding that it 
was bound to include Carrington’s unimplemented 
land use consent in the environment against which 
the effects of the subdivision proposal were to be 
assessed if it was satisfied that the consent would in 
fact be implemented.

The Court of Appeal noted “the environment” 
is constantly changing (often as a result of 

implementation of resource consents in and around 
the site), and necessarily imports a degree of 
futurity. A consent authority is required to consider 
the state of the environment at the time when it may 
reasonably expect the activity will be completed.

The High Court had interpreted an earlier Court 
of Appeal case (Queenstown-Lakes District Council 
v Hawthorn Estates Ltd [2006] NZRMA 424) as 
recognising likely to be implemented consents 
beyond the subject site as part of the future 
environment, but likely to be implemented consents 
for the subject site as part of the permitted baseline 
concept. Applying this to the facts, the High Court 
considered that in terms of the permitted baseline, 
which applied to the subject site, the Environment 
Court had a discretion as to whether to take into 
account the unimplemented land use consent 
related to the subject site (and this was not a 
relevant consideration when considering the future 
environment beyond the subject site).

The Court of Appeal rejected the High Court’s 
distinction between developments on the site and 
developments beyond the site, highlighting that 
the qualification in Hawthorn was in the context 
of pointing out the limitation of the permitted 
baseline test to the site itself. The Court noted that 
“the environment” and the “permitted baseline” are 
critically different concepts. The environment refers 
to a state of affairs which a consent authority must 
determine and take into account when assessing the 
effects of an activity, whereas the permitted baseline 
provides a consent authority with an optional means 
of excluding adverse effects of that activity (if such 
effects are permitted in the district plan) which 
would otherwise be inherent in the proposal.

In this case Carrington did not seek to apply the 
permitted baseline so the Environment Court 
was not required to consider applying it, instead 
its enquiry was focused on the meaning of “the 
environment”. The Court of Appeal held that the 
Environment Court did not err in determining 
that it was required to take into account the likely 
future state of the environment as including the 
unimplemented land use consent for the purposes 
of the assessment of effects under section 104(1)(a) 
if it was satisfied that Carrington was likely to give 
effect to that consent.
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Error in failing to consider whether to exercise 
discretion?

The second question on appeal was whether the 
Environment Court erred in failing to consider 
whether to exercise its statutory discretion to decline 
Carrington’s application even if it was obliged to 
include the unimplemented land use consent in the 
future environment.

The Court of Appeal accepted the Environment Court 
had an overall discretion but in the context of the 
application its discretion was of a limited character 
being tightly confined by the statutory criteria and 
the factual finding that Carrington was likely to 
implement the land use consent.

Of wider interest, the Court of Appeal did not consider 
the Environment Court was bound, or even entitled, 
to take into account factors identified by the High 
Court within its overall discretionary power. Notably, 
this included Carrington making successive consent 
applications.

Counsel for Ngāti Kahu had earlier argued that in 
terms of section 91: (a) the proposal was to develop 
freehold residential lots in a location close to the 
beach; (b) the Council should have made further 
inquiry as to whether a subdivision application would 
follow; … and (e) after finding that an application 
would be made the separation or unbundling of the 
two consent applications was contrary to the rule that 
all resource consents for a project should be identified 
from the outset and made together so they can be 

considered jointly (Affco NZ Ltd v Far North District 
Council (No 2) [1994] NZRMA 224 (PT)).

The Court of Appeal considered the Council would 
have had no option but to determine the subdivision 
consent discretely on its merits even if Carrington 
had lodged both applications together. This is because 
section 91 applies where “other resource consents 
... will also be required in respect of the proposal”. 
Carrington’s applications were considered to be of a 
standalone nature whereas in Affco further consents 
were required to give effect to the proposal.

The argument was also beyond the scope of the appeal 
as the Environment Court did not consider section 
91. Instead it enquired into whether the lodgement 
of successive applications had any material effect, 
concluding that “the issue of environmental creep” 
was not determinative given that the decisive step in 
terms of environmental effects was Council’s decision 
to grant the land use consent. In any event, the Court 
of Appeal noted that the concept of “environmental 
creep” was not relevant because it is limited to 
obtaining a resource consent and applying for a more 
intensive activity, whereas the subdivision consent 
did not enable a more intensive use of the site than 
that allowed by the land use consent.

The Court was satisfied that the High Court 
incorrectly found the Environment Court had erred in 
law when dismissing Ngāti Kahu’s appeal against the 
Council’s decision to grant Carrington’s application 
for a subdivision consent. Ngāti Kahu has appealed 
the Court of Appeal decision to the Supreme Court.

Earth Jurisprudence and the rights of nature
 � Catherine Iorns Magallanes BA, LLB (Hons) Wellington, LLM Yale

       Senior Lecturer in Law, Victoria University of Wellington

The Earth Jurisprudence — or Earth Law or Wild 
Law — movement is a relatively new movement 
that has been spreading across the globe since 2001, 
when the Earth Justice Network was established. 
The key principles of Earth Jurisprudence are based 
on Thomas Berry’s book The Great Work (New 
York, Bell Tower, 1999), which proposes a different 
paradigm for the way we view our relationship 
with the natural world. The primary principle is 
that we are part of and dependent upon the natural 
world, not separate or above it. While we often 
pay lip-service to this concept, such as through a 

stated recognition of our dependence on ecosystem 
services and thus the need to protect them in 
law, Earth Jurisprudence goes further than that. 
Instead of anthropocentric dominance and control, 
it suggests that we need to adopt an eco-centric 
approach to law if we are to maintain an appropriate 
natural balance for all life on Earth. As the Earth 
is the source of (natural) laws which govern all life 
upon it, the Earth Law movement argues that this 
requires our human community to recognise and 
comply with these laws, and thus to embed them in 
our legal and other institutions.
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For a summary of these principles and links to further 
information on this see, for example: <http://www.
gaiafoundation.org/earth-law-principles>. Some 
key principles are that all living beings on the Earth 
have an inherent fundamental natural right to exist, 
to their habitat, and to persist as part of the natural 
cycle of life. The rights of each are limited by the 
rights necessary for others to maintain the integrity 
of their natural cycles. Human activities which 
violate these fundamental rights are consequently 
illegitimate. Our legal and governance systems must 
thus be modified to better uphold the appropriate 
balance of rights between and among life on Earth.

Some examples of suggested changes to human 
laws in accordance with these principles include: 
mandating true, long-term sustainability of our 
actions so as to maintain the rights of future 
generations to adequate conditions of life; requiring 
proper remediation of environmental damage and 
sanctions for not doing so, and; giving rights to 
nature within our legal systems, along with the 
ability for people to enforce those rights. Several 
authors have argued that our property laws will have 
to change, with fewer rights of current “owners” to 
impair the natural functioning of ecosystems and 
other natural features of the land. In other words, 
the fundamental right to life needs to be given a 
higher priority than it has now in relation to non-
essential activities, such as the ability to do business 
and make profit. An illustration of the application 
of this approach in relation to remediation would 
be the removal of financial limits on liabilities for 
damage to ecosystems, such as the legislated limit on 
liability for oil spills that applied to the Rena disaster. 
This should encourage both more care to avoid such 
damage to the natural world, and better remediation 
when it does occur.

It is notable that the principles are very similar to 
those of traditional indigenous societies, where 
guardianship and stewardship of nature are 
emphasised as part of treating the natural world 
with more respect, and even with reverence. The 
ideas are thus likely to at least be familiar to, if not 
resonate with, many New Zealanders. The movement 
is also similar to and consistent with current Earth 
democracy movements, such as Vandana Shiva’s 
Navdanya.

An example of how some lawyers are using the 
principles of Earth Law to change our current 
(human) laws is provided by the Pennsylvania-
based Community Environmental Legal Defence 
Fund (CELDF). Initially, the CELDF was a traditional 

environmental defenders office offering standard 
legal help to individuals and communities that 
wanted to protect their natural environment from 
unwanted commercial resource development and its 
effects. But Executive Director, Thomas Linzey, says 
that they realised the existing environmental law 
effectively “made sustainability illegal” and so they 
changed strategies to focus on helping communities 
develop new local laws to better protect their 
natural environment. The laws that Thomas Linzey 
and Associate Director Mari Margill have drafted 
have given rights to natural features, including 
ecosystems, and given standing to individuals to 
enforce those rights. They have prohibited certain 
activities within municipal boundaries, including 
fracking and other fossil fuel extraction, and the 
growing of GMOs. Some local laws have expressly 
removed the rights of corporations to challenge 
these laws, including denying those corporations the 
legal personality to do so.

To date, 160 communities in the United States have 
adopted rules that have been drafted by the CELDF, 
including the City of Pittsburgh. For example, the 
2010 Pittsburgh Ordinance gave rights to nature 
within the city, banned natural gas drilling within 
the city, and removed corporate personality rights 
within the city for corporations seeking to drill. (For 
a copy of this ordinance, see <http://www.celdf.org/
pittsburghs-community-protection-from-natural-
gas-extraction-ordinance>.) The CELDF also notably 
helped draft the provisions in the 2008 Ecuador 
Constitution which recognises the rights of nature 
in Ecuador (see an English translation at <pdba.
georgetown.edu/Constitutions/Ecuador/english08.
html>).

Thomas Linzey stresses that the CELDF only acts 
where a community requests assistance, and a 
key feature is that local communities control what 
happens in their locality — he sees this as local 
democracy in action. He stresses that there will 
inevitably be challenges to these laws — some in the 
courts and some through the elections for local law-
making bodies — but considers that it is important 
to adopt the laws anyway. If they are challenged in 
court, and even if they are struck down (eg for being 
inconsistent with a national law), it makes the battle 
very publicly between the powers of local decision-
makers, and the power of those at the national level 
to pre-empt community decision-making. Where the 
local community has made a democratic decision 
against a particular activity for example, it is a lot 
stronger than where the local voice is merely a 
minority without the support of the local democratic 
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decision-making powers. For more information on 
what they do, see the CELDF website, at <http://
www.celdf.org>.

There are now several groups worldwide dedicated 
to disseminating information about the Earth Law 
movement and developing ideas for how it can be 
implemented in, and transform, current laws. For 
example:

Wild Law UK is a group of lawyers, activists, students, 
academics and others committed to securing laws that 
are for the Earth, not against it. In order to achieve 
this, the legal system must radically shift from being 
anthropocentric to being eco-centric in approach. We 
believe that nature has inherent value and that to bring 
about Earth Justice, our legal systems must recognise 
the Rights of Nature.

Wild Law UK supports the proposed Universal 
Declaration of the Rights of Mother Earth and seeks the 
advancement of the same rights in the UK. The group 
also supports the campaign to get Ecocide recognised 
as the 5th Crime against Peace. (<www.wildlawuk.
org>)

There is a similar Australian Earth Law Alliance 
(<www.earthlaws.org.au>), a Centre for Earth 

Jurisprudence in the United States (<earthjuris.
org>), and a San Francisco-based Earth Law Centre 
(<earthlawcenter.org>), to name just a few. 

New Zealand also now has the new Earth Law 
Alliance Aotearoa NZ, supported by a number of 
New Zealand and overseas environmental lawyers. 
New members are welcome — email Catherine 
Iorns, the Convenor of the new group, at <Catherine.
iorns@vuw.ac.nz>. The first key activity of the 
Alliance will be a Conference on the broad topic of 
sustainability at Victoria University of Wellington, 
14-16 February, 2014. There are three overseas 
keynote speakers, including Linda Sheehan from the 
Earth Law Centre. Our design is to discuss some of 
these ideas, and provide a first gathering for lawyers 
interested in taking these ideas further. To this end, 
there will also be a Wild Law Workshop discussing 
the work of the CELDF, as well as whether, and how, 
this could be achieved here. This will be run by the 
Convenor of the Australian Earth Law Alliance, 
Michelle Maloney.

Please email <Catherine.iorns@vuw.ac.nz> for a 
Conference flyer and Call for Papers. The Conference 
will be held in tandem with the 2nd Annual 
Meeting of the RMLA Academic Advisory Group on 
Feb 14.

Dolphins of Aotearoa: Living with New Zealand Dolphins  
Raewyn Peart

 � Book review by Dr Liz Slooten, Otago University

In Dolphins of Aotearoa Raewyn Peart follows the 
story of New  Zealand’s dolphins and their interaction 
with humans — from our famous dolphins like Opo, 
Pelorus Jack and Moko, to the endemic like Hector’s 
dolphin and Maui’s dolphin. The first part of the 
book includes information on their intelligence, 
cognitive abilities and self awareness. Some of our 
early information came from captive dolphins, 
where it quickly became apparent that dolphins are 
not “automatic” breathers like land mammals, which 
makes it tricky to anaesthetise them.

One of the reasons people are so fascinated with 
dolphins is that they actively interact with humans 
in the wild — most other wild animals don’t do this. 
Whales and dolphins also have a special place in 
Māori culture, as taonga species.

This very engaging book describes the experiences 
of some of the scientists studying New Zealand’s 
dolphins. There is a lovely anecdote about Frank 
Cipriano and Marc Webber who travelled to 
New Zealand on a container ship from the United 
States. When Frank first found himself surrounded 
by a large group of Dusky dolphins off Kaikoura he 
was steering the boat and was “barely able to speak 
past a big grin”. The book also includes a description 
of the long-term research project Steve Dawson 
and I started on Hector’s and Maui’s dolphin in the 
mid-1980s.

Research on Dusky dolphins off Kaikoura, Hector’s 
dolphin off Banks Peninsula, and later on common 
dolphins of the North Island, found that large 
numbers of dolphins are caught in fishing nets each 
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year. Other human impact is described in the book, 
including boat propellers. One photograph by Ingrid 
Visser shows an orca called Ben with a very large 
gash in its dorsal fin. Dolphins of Aotearoa addresses 
some of the social, economical and political obstacles 
that stand in the way of dolphin conservation. For 
example, just counting the number of dolphins 
caught in fishing nets is a major challenge. There 
are a number of ways fishermen can avoid carrying 
independent observers on their boats, including 
deliberately leaving the wharf before the time the 
observer is scheduled to come on board.

One of the legal obstacles described in the book is 
that the Marine Mammals Protection Act 1978 puts 
the cart before the horse in many ways. A Population 
Management Plan can include a bycatch limit or 
quota, and the law requires that the quota should 
be low enough that the species will recover from 
threatened to non-threatened within 20 years. 
However, there is no Population Management Plan 
for any New Zealand dolphin species, therefore, 
there is no requirement to ensure that populations 
recover within 20 years. Obviously, someone has put 
the “20-year” clause in the wrong part of the Act — 
this should not just apply to Population Management 
Plans or bycatch quotas, but should be part of the 
overall goal of the Marine Mammals Protection Act.

Towards the end of the book, Raewyn describes how 
the New Zealand Government voted against a motion 
at the IUCN to protect endangered dolphins, and 
in the process tarnished our country’s reputation 
for being a clean, green country that cares about 
conservation. As Raewyn explains on the last page 
of the book — “If hunting dolphins or keeping them 
captive is wrong, it’s hard to see how killing them 
in nets can be right. There are other ways to fish 
which don’t endanger dolphins, and these more 
benign methods can form the basis of a sustainable 
fishing industry going forward. If that is done, the 
lives of hundreds of dolphins, not least the critically 
threatened Maui’s dolphin off the North Island’s west 
coast, will be saved.”

The book makes the point that at the same time 
people were trying to protect a special dolphin 
called Opo, whaling was still happening in 
New Zealand. Likewise, right now, we don’t seem to 
be “connecting the dots” as Raewyn puts it. On the 
one hand, people value whale and dolphin watching 
and interaction with dolphins like Moko, but on the 
other, dolphins are being killed in fishing nets in 
New Zealand waters. Towards the end of a RadioNZ 
interview about the book, Raewyn pointed out that 
New Zealand has passed legislation stating that it 

is wrong to hunt whales and dolphins, as they are 
highly intelligent and social animals. Likewise, we 
go to great lengths to advocate against whaling on 
the international stage. What we haven’t done is to 
take the next step, which is to say that not only is it 
wrong to kill these animals intentionally, but we also 
need to avoid killing them in fishing nets. As Raewyn 
says “we may need to give some things up” in order 
to save the dolphins of Aotearoa.

In answer to the question of how much further we 
need to go to ensure Maui’s dolphin doesn’t become 
extinct, Raewyn explains that there are so few 
left, we need to protect their entire habitat. Maui’s 
dolphin are in such a critical state that we need to 
prevent all human-caused deaths. Raewyn’s message 
is that we must be using dolphin-friendly fishing 
methods.

The book launch for Dolphins of Aotearoa took place on 
a boat on the Hauraki Gulf. Minister of Conservation 
Nick Smith took the opportunity to announce his 
decision on Maui’s dolphin protection. Raewyn says 
that these new measures, a compromise between 
protecting the dolphins and protecting jobs, are 
inadequate. The entire habitat of the Maui’s dolphin 
needs to be protected.

The Environmental Defence Society (of which 
Raewyn is a policy director), together with several 
other conservation groups, are right now considering 
taking the Minister to court for failing to protect 
Maui’s dolphin. New Zealand may become the second 
country in the world to drive a dolphin species to 
extinction ... the EDS, and other conservation groups, 
are not prepared to let that happen.
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Recent Cases
 � Bronwyn Carruthers, Partner, and Brigid Kelly, Senior Solicitor, Russell McVeagh

West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87

This Supreme Court case involved an appeal by West 
Coast ENT Ltd (West Coast ENT) against the High 
Court’s decision to confirm declarations made by 
the Environment Court. The declaration in question 
confirmed that a decision-maker cannot have regard 
to the effects on climate change of discharges into 
air of greenhouse gases arising from the subsequent 
combustion of coal extracted in reliance on consents 
sought for mining activities.

Background

Buller Coal Ltd (Buller Coal) applied for various 
resource consents for an open-cast mine on 
the Denniston Plateau on the West Coast of the 
South Island. While coal mining is a restricted 
discretionary activity under the Buller District 
Plan, various ancillary activities require consent as 
discretionary activities and are subject to a wider 
consideration of effects. In 2011, Commissioners 
appointed by the West Coast Regional Council and 
the Buller District Council granted the necessary 
consents. West Coast ENT and the Royal Forest and 
Bird Protection Society of New Zealand Inc (Forest 
and Bird) appealed the Commissioners’ decision, in 
part, on the grounds that the Commissioners at the 
first instance hearing had not taken into account the 
effects on climate change of the burning of the coal to 
be extracted under the consents granted, as should 
have been done under s 104(1)(a) of the Resource 
Management Act 1991 (RMA).

In late 2011, Solid Energy New Zealand Ltd (Solid 
Energy) also applied to the same two Councils 
for resource consents to carry out mining at the 
Mt William North mining area. Consents were granted 
by the two Councils and appeals lodged by both Solid 
Energy and Forest and Bird (the latter advancing 
the same arguments about the consideration of the 
effects on climate change as were raised in relation 
to the Buller Coal application). For both the Buller 
Coal and Solid Energy applications, the coal to be 
extracted is intended for export overseas to be used 
in the steel manufacturing industry.

Buller Coal and Solid Energy both applied to the 
Environment Court for declarations under s 310 of 
the RMA in relation to the relevance of the climate 
change effects raised by West Coast ENT and Forest 

and Bird. These declarations were made by the 
Environment Court, and confirmed on appeal by the 
High Court, before leave was granted to West Coast 
ENT to appeal to the Supreme Court.

Meanwhile, the Environment Court issued an 
interim decision granting consent for the Buller 
Coal mine, subject to the outcome of the declaration 
proceedings. The Solid Energy matter was placed on 
hold to await the outcome of these proceedings.

Environment Court declarations

Buller Coal and Solid Energy sought declarations 
that a consent authority:

Cannot have regard to the effects on climate change 
of discharges into the air of greenhouse gases arising 
from the subsequent combustion of the coal extracted ... 
either where:

(a) any discharge of the coal occurs outside New 
Zealand territorial boundaries; or

(b) any discharge of greenhouse gases associated with 
the end ... use of the coal occurs in New Zealand.

West Coast ENT sought its own declaration that a 
decision-maker must “consider the contribution 
that [the] subsequent discharges into air from 
the combustion of coal will have towards climate 
change”.

The Environment Court granted the declaration 
sought by Buller Coal and Solid Energy and declined 
that sought by West Coast ENT. It was accepted that 
climate change is a serious global issue, that the 
coal mined at the sites would probably result in the 
subsequent discharge of carbon dioxide from the 
combustion of the coal, and that carbon dioxide is 
a known greenhouse gas. However, the Court relied 
on the Resource Management (Energy and Climate 
Change) Amendment Act 2004 (the Amendment Act) 
and the Supreme Court comments in Genesis Power 
Ltd v Greenpeace New Zealand Inc [2008] NZSC 112, 
[2009] 1 NZLR 730, at [55] that:

The underlying policy of the [2004] Amendment Act 
was to require the negative effects of greenhouse gases 
causing climate change to be addressed not on a local 
but on a national basis ... . (emphasis added)
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Environment Court Judge Newhook concluded, 
at [53] that:

... the whole of the [2004] Amendment Act, but 
particularly s 3, point strongly to a finding that 
regulatory activity on the important topic of climate 
change is taken firmly away from regional government, 
and made the subject of appropriate attention from 
time to time by central government by way of activity 
at a national level.

(Re Buller Coal Ltd [2012] NZEnvC 80, [2012] 16 NZRMA 
401)

High Court decision

West Coast ENT and Forest and Bird appealed to 
the High Court, contending that Judge Newhook 
had focused unduly on the purpose provision of the 
Amendment Act and had not sought to reconcile his 
conclusion with the relevant provisions of the RMA.

On appeal, Whata J considered the distinction 
between granting consent to extract coal to be 
burnt in New Zealand as opposed to it being burnt 
overseas (Royal Forest and Bird Protection Society of 
New Zealand v Buller Coal [2012] NZRMA 552). With 
regard to the former, he concluded, at [40]-[44] that 
the effects on climate change of the burning of coal 
were not to be taken into account for the following 
reasons:

(a) The policy underlying the Amendment Act 
and its purpose provision. While jurisdiction 
to consider the discharge to air of greenhouse 
gases by reference to the effects of such 
discharge on climate change under s 104(1)(a) 
“must be implied and collateral to the exercise of 
other local authority functions”, the Court “must 
be slow to imply such collateral jurisdiction” 
considering the strong policy statement in the 
Amendment Act.

(b) Carbon dioxide discharged as a result of 
burning coal in New Zealand is “presumptively 
irrelevant” as to whether consent should be 
granted for coal extraction because the burning 
of the coal is not the “activity” for the purpose 
of s 104(1)(a) and the burning itself would need 
to be allowed by a national environmental 
standard, a regional plan rule or a discharge to 
air resource consent.

(c) Using a land use consent process to control the 
discharge to air of greenhouse gases, outside 
of national and regional policy guidance, would 
“jar heavily against the carefully constructed 
framework of the Act dealing with air 
discharges”.

(d) Nothing in the Amendment Act affects the 
ability of district councils to use comprehensive 
urban planning and transportation strategies 
to mitigate the climate change effects of 
greenhouse gas emissions.

In terms of the discharge of greenhouse gases where 
the coal is extracted in New Zealand but burnt 
overseas, Whata J noted that s 15 of the RMA cannot 
apply outside New Zealand’s territorial boundary. 
In addition, Whata J commented that while securing 
sustainable management would presumptively 
favour considering the discharge of greenhouse 
gases as part of the s 104(1)(a) assessment, it would 
be implausible to apply sustainable management 
principles to overseas jurisdictions as, to form an 
accurate view, an authority would need to assess 
the management of the effects in those overseas 
jurisdictions.

Over all, Whata J found that effects on climate change 
could not be taken into account and confirmed the 
Environment Court’s declarations.

Supreme Court decision

On 19 September 2013 the Supreme Court issued a 
split decision with a minority decision from Elias CJ 
and a majority decision from McGrath, William 
Young and Glazebrook JJ.

Before the Supreme Court, West Coast ENT submitted 
that the operative provisions of the Amendment Act 
only apply to:

(a) the making of rules by regional councils in 
relation to the discharge into air of greenhouse 
gases; and

(b) the consideration by regional councils of 
applications for resource consents associated 
with the discharge into air of such gases. (at [97])

West Coast ENT argued that, since the present 
applications did not seek consent to discharge 
contaminants into air, consent authorities dealing 
with the applications are required to address the 
climate change consequences of burning the coal 
under s 104(1)(a) of the RMA. Further, because the 
Amendment Act envisaged that there would be 
national regulation to control the effects of discharge 
into air of greenhouse gases on climate change 
(in what became s 104F RMA), West Coast ENT 
submitted that the associated carve-out in relation 
to the discharge of such gases (as in s 104E) was 
appropriately confined to the functions of regional 
councils directly associated with the discharge of 
contaminants into the air. As such, arguments of 
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effects on climate change should be allowed when 
deciding applications for consent on other activities 
where the discharges are incidental.

The case for Buller Coal and Solid Energy rested 
primarily on a scheme and purpose approach 
to the RMA as amended by the Amendment Act. 
Interestingly, Buller Coal and Solid Energy did not 
advance any arguments based on the restricted 
discretionary status of coal mining under the 
District Plan, with effects on climate change not 
being a matter of discretion.

Minority decision of Elias CJ

In reaching her decision, Elias CJ effectively agreed 
with the appellants in finding that “the targeted and 
partial exclusion of effects on climate change adopted 
by the ... Amendment Act is limited to local authority 
regulation of and consents to the discharges of 
greenhouse gases into the atmosphere” (at [4]). In 
summary, Elias CJ considered that:

(a) An “effect” in terms of s 104(1)(a) is defined to 
include any positive or adverse effect and any 
cumulative effect which arises over time or in 
combination with other effects, regardless of 
the scale, intensity, duration, or frequency of the 
effects. It also includes potential effects, both of 
high probability and those which, while of low 
probability, have a high potential impact.

(b) Section 104E of the RMA, which prohibits a 
consent authority from having regard to the 
effects of a discharge on climate change when 
considering an application for a discharge 
permit, is not relevant when considering other 
resource consent applications under s 104(1)(a).

(c) There is no basis in the legislation to exclude 
the acknowledged fact that the end use of the 
coal is likely to contribute to climate change 
when considering actual and potential effects 
of granting consents for the land use consents. 
As nothing in s 104(1)(a) excludes consideration 
of the climate change effects of the end use of 
the coal to be extracted, Elias CJ considered that 
reading in an exclusion could only be justified 
if there was some absurdity suggesting error, 
or an evident gap in the legislation which it 
was necessary to fill to meet the purpose of the 
statute.

(d) Excluding consideration of the end use of 
coal would undermine s 5 of the RMA and the 
statutory scheme as a whole, including the 
consideration of the actual and potential effects 
on the environment under s 104(1)(a). It would 
also undermine the assessment of the proposal 
on sustainable management principles.

(e) The effects on climate change are not too 
remote to be considered, particularly given 
that they are not treated as “too remote” in the 
legislative provisions that removed them from 
consideration. Similarly, Elias CJ commented that 
tangibility — ie the likelihood of the subsequent 
burning of coal having any perceptible effect on 
climate change or that declining consent would 
lead to less coal being burned (given other 
supplies being available overseas) — was not a 
concept derived from the RMA and thus should 
not be a definitive factor in deciding whether to 
take effects on climate change into account.

The minority decision of Elias CJ would have 
allowed West Coast ENT’s appeal and set aside the 
declarations made by the lower courts. However, 
she commented that she would want to hear further 
from the parties before making a declaration in the 
terms proposed by West Coast ENT (that climate 
change considerations must be taken into account).

Majority decision

The majority concluded that the effects on climate 
change of discharges of greenhouse gases to air 
cannot be taken into account when assessing 
effects under s 104(1)(a) of the RMA. In reaching its 
decision, the majority again relied upon the policy 
and the purpose of the Amendment Act. The majority 
considered the climate change effects relied on 
by West Coast ENT were too remote to fall within 
the scope of s 104(1)(a). It also confirmed Whata J’s 
remarks in the High Court with regard to the 
Court’s jurisdiction over the activity of burning coal 
overseas.

The majority considered that, even prior to the 
Amendment Act, there would have been considerable 
scope for argument about whether the effect on 
climate change of burning coal which is to be mined 
would be sufficiently tangible to engage s 104(1)(a). 
There was doubt as to whether restricting New 
Zealand’s coal output would make any appreciable 
difference to the worldwide use of coal, and whether 
the burning of the coal from this proposed mine 
would have any perceptible effect on climate change.

The majority considered the statutory provisions 
inserted by the Amendment Act including s 7(ba) 
(the efficiency of the end use of energy), s 7(i) (the 
effects of climate change), s 7(j) (the benefits to be 
derived from the use and development of renewable 
energy), s 70A (prohibiting regional councils from 
considering climate change when making rules to 
control the discharge of greenhouse gases), s 104E 
(prohibiting consideration of the effects on climate 
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change when considering a consent for the discharge 
of greenhouse gases) and s 104F (providing for 
national environmental standards to be made to 
control the effects on climate change of the discharge 
into air of greenhouse gases).

The new provisions inserted by the Amendment Act 
did not expressly address whether the effects of the 
discharge of greenhouse gases are to be addressed by 
regional councils or territorial authorities in respect 
of either their rule-making functions (other than in 
respect of regulating the discharge of greenhouse 
gases into the air), or when dealing with applications 
for land use consent (territorial authorities), or with 
applications which do not involve the discharge of 
contaminants into air (regional councils). However, 
the majority, like the Environment Court and High 
Court before it, considered s 3 of the Amendment Act 
which stated that the purpose of the Amendment Act 
was:

(b) to require local authorities—

(i) to plan for the effects of climate change; 
but

(ii) not to consider the effects on climate 
change of discharges into air of greenhouse 
gases.

In addition, the majority considered the legislative 
history of the Amendment Act and determined that 
the most reasonable interpretation was that climate 
change arguments could only be advanced in relation 
to rules and consents involving direct discharges, 
and that they could not be made in relation to rules 
and consents relating to activities which indirectly 
resulted in, or facilitated the discharge of greenhouse 
gases. The majority, having reviewed the background 
to the Amendment Act, considered that it was indeed 
possible that when the Bill was prepared, the intent 
was for local authorities to continue to plan for the 
effects of climate change (rather than seek to limit 
its causes).

The majority concluded that the most likely 
explanation for the form of the Amendment Act 
was that the drafters assumed that climate change 
arguments could only be advanced in relation to 
rules and consents involving discharges, and had 
not envisaged that those same arguments could be 
made in relation to rules and consents relating to 
activities which indirectly resulted in or facilitated 
the discharge of greenhouse gases. The majority 
commented that this assumption was reasonable 

and considered a number of hypothetical scenarios 
to demonstrate that a literal interpretation of 
s 104(1)(a) would produce anomalous outcomes. 
These scenarios included (amongst others):

(a) Concurrent applications to mine and to discharge 
the products of its combustion into the air (ie to 
burn the coal): As the effects on climate change 
of discharges into the air of greenhouse gases 
would be irrelevant to the consideration of the 
discharge application, the majority found it 
would be anomalous if the consent authority 
was required to take into account those effects 
when dealing with the application to mine coal.

(b) Application to mine coal which is to be burnt by 
a generator under a separate resource consent: 
In this scenario, the effects on climate change 
would be taken into account in relation to the 
mining of coal, but would be irrelevant to the 
generator’s application for consent to discharge 
contaminants from burning coal. The majority 
observed that it would be perverse if diminution 
of the regulatory functions of regional 
councils had the practical effect of enlarging 
the corresponding functions of territorial 
authorities so as to encompass consideration of 
the discharge of climate change gases.

(c) Application to build and operate a coal-�ired 
station: In this hypothetical scenario the impact 
on climate change of the discharge of greenhouse 
gases into the air would be irrelevant in relation 
to whether consent should be given to discharge 
contaminants into the air, but would be relevant 
in relation to any other consents which might be 
necessary to enable the building of the station. 
The majority could not see why climate change 
effects would be relevant in relation to ancillary 
elements of the scheme and not the primary 
elements of the scheme.

In light of the above examples, the majority 
considered that a literal approach to s 104(1)(a) would 
produce anomalous outcomes and that, when taking 
into account the fact that the discharges would 
happen overseas, the jurisdictional and tangibility 
issues involved meant that Buller Coal’s approach 
was the correct interpretation.

Conclusion

The Supreme Court dismissed the appeal and 
confirmed the declarations made by the Environment 
Court. The decision is an example of a purposive 
interpretation of the RMA, in particular s 104(1)(a), in 
light of the Amendment Act.
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Resource Management Law Association Conference 2014

“Through the Looking Glass”
“If you don’t know where you are going, any road will get you there”

The RMLA’s 2014 Annual Conference will be held in Dunedin from 25 - 27 September. This Conference will 
examine how the introduction in 1991 of the Resource Management Act fundamentally changed how we manage 
the environment. A feature of that change is that local communities are charged with the responsibility for their 
own social, economic, and cultural wellbeing. Risk and reward in perfect symmetry. The courts explain that 
environmental decisions are refi ned through the friction of participation. Has that friction created too much heat? 
Is sustainable management a political concept anyway ... and if it is, what role is there for the judiciary?

Our constitutional arrangements as they relate to environmental management are not beyond challenge and change. 
Councils implement the RMA and some have been merged or rearranged; boards of inquiry are commonplace; 
an additional tier of law for the third of the country that is conservation estate is due for review; Government is 
utilising urgency to pass environmental laws; central Government agencies have merged (MBIE, MPI), have been 
created (EPA for EEZ) and increasingly are working together (Natural Resources Sector). There appears to be 
a trend towards a centralisation of direction, control and regulation on the one hand, yet a push for community 
collaborative processes on the other. In addition the RMA continues to be amended and is likely to have changed 
dramatically before our September 2014 Conference.

• Is our system in need of change and are the right components under review?
• Is it possible to make an evidence-based assessment of how the system has performed since 1991?
• Should we be moving from the sustainable management balancing exercise to a greater focus upon 

limits and bottom lines?
• Is a move to increased top-down direction the right approach?
• Should we formally revert from an effects-based system to a rules-based planning system like that of 

1977?

Confi rmed keynote speakers include Liz Fisher from Oxford, and Americans J B Ruhl and Nicholas Robinson. 
Bruce Pardy (Queens, London) will beam-in via video link.

A range of fi eldtrips will be organised which will showcase Dunedin and be combined with workshops covering 
topics such as healthy homes, adaptive reuse of heritage, Green Star Buildings, planning for global warming, and 
restoration planting for those who want to get their hands dirty.

Because Dunedin is a university town we plan to make the most of our academic links. This Conference will trial 
the inclusion of Posters (similar to those found at scientifi c conferences). We invite researchers and professionals 
to submit a 250 word abstract for a Poster to Karol Helmink by 27 June 2014. Our aim is to provide a forum for 
you to present a fresh idea relating to resource management practice.  This will be a great opportunity to publicise 
an idea or project.

Note that social functions will have a 70s theme ... so don’t throw out those orange fl ares just yet!

Visit the Association’s website <www.rmla.org.nz> for further updates.
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management.  It provides members with a public forum for their views, as articles are 
largely written by Association members who are experts in their particular fi eld.

Written contributions to the Resource Management Journal are welcome.  If you would like to raise your profi le 
and contribute to the Journal, a short synopsis should be forwarded by email to the Executive Offi  cer (contact 
details below) who will pass that synopsis to the Editorial Committee for their review.  Accordingly, synopsis and 
copy deadlines are as follows:

 Publishing Date   Synopsis Deadline  Copy Deadline
 April 2014 edition   10 February 2014   17 March 2014
 August 2014 edition   9 June 2014   14 July 2014
 November 2014 edition  15 September2014  13 October 2014

The word limits for articles are now max/min limits; ie , words means , words, not more nor less.  Articles 
should be:

• Single page article =  words.
• Four page article = , words.
• Six page article = , words (by invitation from the Editorial Committee)

Articles should be in accordance with the New Zealand Law Style Guide by Geoff  McLay, Christopher Murray and 
Jonathan Orpin, the Law Foundation New Zealand. Note: All references are to be included in the body of the text 
and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by 
RMLA of the opinions expressed by the authors. Authors remain responsible for their opinions, and any defamatory 
or litigious material and the Editor accepts no responsibility for such material.

All enquiries to Karol Helmink, Executive Offi  cer, tel: () -, email: karol.helmink@xtra.co.nz
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