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Introduction

The Supreme Court’s decision in Environmental Defence 
Society Inc v New Zealand King Salmon Co Ltd [2014] NZSC 
38, [2014] 1 NZLR 593 (King Salmon), by now should need no 
introduction. It is one of the few Supreme Court decisions on 
resource management matters, and is potentially the most 
far-reaching in terms of its implications for how planning 
instruments are to be interpreted, adopted and applied. 
For 20 years, following the judgment of Greig J in the High 

Court in NZ Rail Ltd v Marlborough District Council [1994] 
NZRMA 70 (HC) (NZ Rail), the Environment Court and 
resource management practitioners had applied an “overall 
judgement” approach involving consideration of Part 2, 
particularly when considering how planning instruments 
should be given effect to. Individual objectives and policies in 
plans (including those in the higher-order instruments like 
the New Zealand Coastal Policy Statement (NZCPS) were not 
considered in isolation, and while they could “weigh heavily” 
against a proposal they were not “vetos” or hard rules. 
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The Supreme Court, however, took a very different 
approach in the King Salmon decision, despite the 
“significant support” in the authorities for the earlier 
approach (at [128]).

This article briefly outlines the Supreme Court’s key 
findings. It then goes on to explore the consequences 
of the decision, both in terms of the immediate 
implications under current documents such as the 
NZCPS, as well as what it may also mean for the 
development of planning/policy documents in the 
future.

Key findings

In simple terms, the proposal involved concurrent 
resource consent and plan change applications for a 
number of new salmon farm sites in the Marlborough 
Sounds. The proposal was heard by a Board of 
Inquiry. It accepted that one of the proposed sites 
in Port Gore was situated in front of an outstanding 
natural landscape and area of outstanding natural 
character. It also accepted that the proposed salmon 
farm on that site would have significant adverse 
effects on that natural landscape and character. As a 
consequence, policies 13(1)(a) and 15(a) of the NZCPS, 
which include directives to “avoid” adverse effects 
on those values, would not be complied with.

However, despite those policies not being met, 
the Board granted the plan change for the site. In 
doing so, it considered the NZCPS “as a whole” and 
applied an “overall judgement” with reference to 
Part 2 (the Board had stated at [1180] of its decision 
that “a judgement has to be made as to whether the 
instrument as a whole is generally given effect to”). 
This was consistent with the orthodox approach 
to plan change decision-making at the time. The 
Supreme Court (by majority of four to one) rejected 
this approach. It reasoned that because the purpose 
of the NZCPS is to state policies in order to achieve 
the RMA’s purpose in the coastal environment, 
the NZCPS “gives substance to” Part 2 in that 
environment (at [85]).

On that basis, the Supreme Court considered that, 
by giving effect to the NZCPS, a regional council is 
necessarily acting “in accordance with” Part 2, and 
there is therefore no need or ability to refer back to 
Part 2 when determining a plan change. (This was 
notwithstanding the explicit statutory requirement 
in s 66(1) of the RMA for a regional plan to be 
prepared “in accordance with Part 2”.) The Court 
did, however, recognise three exceptions when it 
might be permissible to refer back to Part 2 (being 
invalidity, incomplete coverage, or uncertainty of 

meaning, described at [88], [90]). It seems unlikely 
that these circumstances will arise very often, so 
there is effectively very little scope for consideration 
of Part 2 when giving effect to the NZCPS, which is 
perhaps a surprising result.

In taking this view the Supreme Court in its majority 
judgment emphasised the public participatory 
process that had been followed in the development of 
the NZCPS, and its view that the NZCPS is a “carefully 
expressed document whose contents are the result of 
a rigorous process of formulation and evaluation” (at 
[90]). In contrast, in his minority judgment William 
Young J emphasised that the NZCPS was not an 
“ordinary legislative instrument” and that it would 
be wrong to construe it “with the rigour customary 
in respect of statutory interpretation”(at [198]). The 
majority’s view also seems to ignore the fact that the 
NZCPS was drafted on the basis that an overall broad 
judgement would be applied and reference to Part 2 
would be allowed in “giving effect to” it.

The Supreme Court also observed that Policies 13 and 
15 provide “something in the nature of a bottom line”, 
and that that was consistent with the definition of 
sustainable management in s 5(2) (at [132]). However, 
contrary to what some might suggest, the Court 
did not find that an overall judgement could not 
be applied when considering s 5 and Part 2, which, 
for example, would necessarily have to occur when 
resolving the provisions of the NZCPS. The Court 
acknowledged that “section 6 does not give primacy 
to preservation or protection” (at [146]) — but 
considered that a particular planning document 
could do so (such as what the NZCPS does in Policies 
13 and 15).

A number of the Supreme Court’s other findings or 
observations are also significant, including:

• The statutory requirement to “give effect to” 
an instrument such as the NZCPS is a “strong 
directive”, “intended to constrain decision-
makers”, and simply means “implement” (at [77], 
[91]).

• The instruction to “avoid” a specified effect 
or outcome (at least in s 5(2)(c) and the NZCPS 
policies) means to “not allow” or “prevent the 
occurrence of” (at [93], [96]).

• Although a policy in a New Zealand coastal policy 
statement cannot be a “rule” within the special 
definition in the RMA, it may nevertheless have 
the effect of what in ordinary speech would be a 
rule (at [116]). This is consistent with the approach 
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taken by the Court of Appeal in Auckland Regional 
Council v North Shore City Council [1995] 3 NZLR 18 
(CA).

• Where the term “inappropriate” is used in the 
context of protecting areas from inappropriate 
subdivision, use or development, the natural 
meaning is that “inappropriateness” should be 
assessed by reference to what it is that is sought 
to be protected (at [101], [105]). This approach was 
recently followed in the Basin Bridge Board of 
Inquiry decision with respect to historic heritage 
(s 6(f)).

The immediate implications for planning

Clearly, unless there is reform of the RMA, or 
perhaps amendment of the NZCPS, the doctrine 
of precedent requires the King Salmon decision to 
be followed; but what does that mean in practice? 
When will the decision bind planning authorities 
(and courts on appeal); and when might the decision 
be considered (only) highly persuasive? These are 
questions facing decision-makers, and participants, 
in various current planning processes, most notably 
the Auckland Unitary Plan.

The regional policy components of that Plan are 
the subject of hearings at the time of writing. Some 
submitters are seeking, in reliance on the King Salmon 
decision, blanket policy prohibitions by seeking use 
of “avoid” in policies relating to natural character, 
landscapes, and biodiversity. Others are advocating 
for a more nuanced approach that recognises 
that some effects may not be able to be avoided 
(for example, from significant infrastructure), 
or recognises that some development, such as 
farming, might not impact on the values that make 
the particular landscape, say, outstanding. Many 
submitters also support explicit recognition in the 
provisions of the Regional Policy Statement that all 
the objectives and policies should be “read together” 
(and subject to Part 2). The Hearing Panel will have 
to grapple with what approaches may be permissible 
(in terms of the King Salmon precedent), and, if 
permissible, most appropriate.

In terms of Policies 13 and 15, the minority and 
majority of the Supreme Court took different views 
as to the practical consequences. For his part, 
William Young J considered the majority’s approach 
would require regional councils to promulgate 
rules specifying as prohibited any activities having 
“any perceptible adverse effect, even temporary” on 
areas of outstanding natural character. In contrast, 
the majority considered it “improbable” that it 

would be necessary to prohibit an activity that 
has a “minor or transitory adverse effect” in order 
to preserve the natural character of the coastal 
environment, even where that natural character 
is outstanding. The majority even went so far as 
to suggest that some uses or developments might 
enhance the natural character of an area.

It is difficult however, to conceive of activities, 
other than perhaps of conservation and reserve-
type uses, that might enhance natural character 
(or landscape, for that matter). A salmon farm 
did not. It is hard to see how land-based farming 
would enhance natural character or landscape, 
given that it involves significant modifications to 
the land, and often with significant structures (eg 
barns, sheds, fences, tracks, and farm dwellings). 
Residential development, even rural-residential, 
would not seem likely to enhance natural character 
or landscape — neither would commercial use or 
infrastructure. In many cases, all of these activities 
might have effects that were more than “minor or 
transitory”. In those circumstances, the majority 
decision would seem to require that such activities 
should be prohibited, at least in the outstanding 
natural character and landscape areas of the 
coastal environment.

That said, a number of activities or uses might be 
seen as consistent with (or at least as not detracting 
from) existing landscapes, even outstanding 
ones. For example, farm sheds or barns could be 
considered to be consistent with existing rural 
farmed landscapes, some of which are identified as 
outstanding. The effects of those activities could 
be considered “minor”, and therefore provision be 
made for them in the relevant plan rules.

Other policies in the NZCPS are also problematic 
following the King Salmon decision. For example, 
Policy 23 of the NZCPS contains the direction “do 
not allow … discharge of human sewage directly 
to water in the coastal environment without 
treatment”. However, almost every coastal-based 
council in the country that operates a combined 
stormwater and wastewater system, does so on 
the basis that the pipes conveying sewage to the 
treatment plant are designed with overflow points 
for diluted but untreated sewage to discharge to 
the coastal marine area. The alternative, in heavy 
rains, would be for stormwater and wastewater to 
back-up into homes and streets, at a much greater 
public health risk. Where combined sewer systems 
operate it is impossible to prevent, and so, futile 
to prohibit in a plan, all discharges of untreated 
sewage. The Department of Conservation guidance 
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on this policy, released in 2011 (relatively soon after 
the NZCPS had been adopted) stated that Policy 23:

… is not a rule, and does not mean that resource consent 
applications that involve discharges of untreated 
human sewage cannot be approved. Nor does it mean 
that such discharges must be classified as prohibited 
activities in regional coastal plans and regional plans.

That guidance note may need revision in light of 
the King Salmon decision. But even if the policy is 
now to be interpreted as requiring prohibition 
of discharges of untreated sewage, the reality is 
that such discharges will continue to occur. Until 
King Salmon, most regional councils included plan 
provisions to anticipate and control such inevitable 
discharges, with appropriate criteria. The Supreme 
Court’s interpretation appears to prevent that 
approach.

Clearly, interpreting and applying the Supreme 
Court’s approach to existing planning instruments 
will present challenges. It may be, for example, 
that many planning instruments will need to be 
amended to clarify what was intended when they 
were adopted — and bearing in mind for higher-
order instruments that have to be “given effect 
to”, that an overall judgement approach and Part 2 
may not in particular cases be able to be applied to 
interpreting their provisions any more.

In respect of the latter point, the inability to 
consider Part 2 in giving effect to a higher-order 
planning instrument (eg the NZCPS, NPSs and 
RPSs) is a particular concern. This is because high-
level policy instruments cannot anticipate every 
combination of circumstances that might arise 
and so a “blanket” application of policies to “avoid” 
(or other directive language where used) may 
mean that the broad policy documents will dictate 
outcomes in particular circumstances that do not, 
in fact, achieve the purpose of the RMA. If an overall 
judgement and Part 2 can be applied then the higher 
order policy instruments will still “weigh heavily” 
in respect of any particular planning decision, but 
will not necessarily be determinative.

Longer-term implications of the new approach

Potentially, there are some positives for planning 
that arise from the King Salmon decision, in terms 
of preparation of new plans and policy statements. 
While it may have been a surprising result to see 
the Supreme Court post facto apply a different 
interpretation to the NZCPS to that which clearly 
applied under the case law when it was drafted, 

rather than commenting on the obligations or 
opportunities that exist for documents going 
forward, there must now be a greater expectation 
for planning authorities (and courts on appeal) 
to adopt objectives and policies that are clearly 
expressed, and say what they are intended to mean.

Debates about policy should, going forward, be 
resolved in the higher-order planning instruments, 
giving greater guidance to the rules in the lower-
order plans, and ultimately, for consent applications. 
There has been a tendency to date for regional 
policy statements, for example, to be expressed 
generally, or to contain many conflicting objectives 
and policies (adopted to appease competing 
interests) with difficult questions about resource 
use effectively being left to later stages in either 
the planning process (eg setting the regional and 
district plan rules) or the resource consent process 
(at which point the duty is only—subject to Part 2—
to “have regard to” the regional policy statement). 

The ability to rely on an overall judgement at 
each stage has encouraged compromises to the 
resolution of the higher-order policy documents.

Regional councils in particular can now consider 
themselves empowered to a greater extent to be 
very directive in their regional policy statements, 
as to the outcomes they wish to see in their regions. 
That can include enabling development as well as 
avoiding adverse effects. Regional leadership on 
enabling social, cultural and economic wellbeing 
has sometimes been seen as lacking (refer Bal 
Matheson “A Call for Regional Leadership: Why 
regional policy statements must enable social, 
cultural and economic wellbeing” RMJ, August 2013) 
and the King Salmon decision should encourage 
regional councils to be more proactive in tackling 
these challenges.

That said, from the decisions to date in respect 
of resource consents (KPF Investments Ltd v 
Marlborough District Council [2014] NZEnvC 152) 
and designations (Basin Bridge), it appears as if 
the overall broad judgement remains in respect of 
those processes. So, provided that a plan does not 
prohibit a consent application from being made 
(and a plan cannot prohibit a notice of requirement 
being sought), an applicant can still seek approvals 
in reliance on an overall judgement and Part 2. 
The task must be all that much harder however, 
where there are strongly directive objectives 
and/or policies in the higher-order planning 
instruments that weigh against a proposal. It would 
seem unlikely, for example, that a port at Clifford 
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Bay in Marlborough could ever be reconsented 
(if that proposal were ever to be reconsidered) 
notwithstanding any national benefits, given the 
natural character in the locality and the backdrop 
including an outstanding natural landscape, when 
recalling that the original proposed reclamation 
was over two kilometres long.

Wellington Airport’s runway extension proposal 
which is currently under consideration, while not 
necessarily within an outstanding landscape, may 
have significant adverse effects on the landscape 
and natural character of the area, and, if it does, 
would fall foul of directive policies 13(1)(b) and 15(b) 
of the NZCPS. This is because these policies require 
“significant effects” to be avoided on landscapes 
and areas of natural character, even if they are not 
outstanding. The Clifford Bay proposal was, and 
the Wellington Airport might until recently have 
been, intended to be advanced by a package of 
approvals including a plan change. Any plan change 
component for such projects must now be in serious 
jeopardy in light of King Salmon.

Concluding observations

There are clearly concerns and challenges arising 
from the King Salmon decision, particularly in 
respect of its retrospective application to current 
planning instruments that were developed with 
the broad judgement framework in mind, in respect 
of their future application to lower-order plans. 
These may need amending to avoid unintended 
and unworkable consequences. There may also be 
a case for reform to enable an overall judgement 
and Part 2 to be applied when resolving detailed 
rules, zonings, and other provisions (some of which 
will be very location and circumstance specific) in 
regional and district plans when “giving effect to” 
the higher-order, more general, policy instruments.

Notwithstanding these issues and unexpected 
outcomes, if the King Salmon approach is not revised 
through RMA reform, the decision will encourage 
councils to say what they mean, and to give greater 
clarity and direction to developers, communities, 
etc. That must surely be a useful outcome.

Editorial
 � Associate Professor Jacinta Ruru (University of Otago) General Editor

The authors were legal counsel for New Zealand King Salmon Co Ltd at the Board of Inquiry, High Court and Supreme Court hearings. The 
authors wish to thank Ezekiel Hudspith for his assistance in preparing this article.

Ngā mihi nunui ki a koutou. 

Welcome to our final issue for 2014. Since our last 
issue, we have of course had a general election 
with the appointments of a new Minister for the 
Environment Hon. Nick Smith and Minister for 
Climate Change Issues Hon. Tim Groser. The Briefing 
for Incoming Ministers Environmental stewardship 
for a Prosperous New Zealand Tiakina te taiao kia 
tonui a Aotearoa 2104 is a well-worth read of 45 pages. 
The opening sentence captures the intent “New 
Zealand’s prosperity depends of a healthy and well-
functioning environment” (p. 3). The top issues for 
the Environment Minister are listed as: Improving 
information and reporting; resource management 
reform, water reform, Exclusive Economic Zone; 
New organisms; Hazardous Substances; Review 
of the Environmental Protection Authority 
(EPA); International negotiations; Board-related 
considerations; Financial considerations. The issues 
for the Climate Change Issues Minister through 

until end of this year all relate to international 
considerations. This signals a big year for 2015. 
Also of news is the National Policy Statement for 
Freshwater Management 2014. Draft Implementation 
Guide (published November 2014): “The guide’s 
purpose is to help local authorities understand 
the objectives, policies, concepts and processes 
within the NPS-FM, and to help local authorities in 
deciding how the NPS-FM should be implemented. 
It draws on, and expands on, information contained 
in Cabinet papers and reports to the Minister for 
the Environment1 to describe the policy intent 
behind the NPS-FM” (p. 4). 

Significantly, a week after the general election, we 
celebrated the RMLA annual conference in Dunedin. 
Martin Williams provides an excellent account of 
the conference in his October President’s Report. 
He captures nicely the conference in five words: 
“What a conference it was!”. The academic and 
social mixed perfectly together to create the most 
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Collateral challenges to the New Zealand Coastal  
Policy Statement

 � Quentin A M Davies, Gascoigne Wicks

In the recent Environmental Defence Society Inc 
v New Zealand King Salmon Company Ltd Supreme 
Court decision, the Court raised the possibility of 
collateral challenges to national policy statements.

Collateral challenges (also called collateral attacks) 
are indirect attacks on administrative decisions, 
instruments or actions in the context of civil or 
criminal proceedings for the purpose of determining 
private rights. Over recent decades New Zealand 
law has taken a permissive approach to collateral 
challenges, however the precise circumstances in 
which collateral challenges can be deployed have not 
been resolved. This article explores the challenges 
and difficulties which might be involved in bringing a 
successful collateral challenge in the circumstances 
left open by the Supreme Court.

The King Salmon decision

Environmental Defence Society Inc v New Zealand 
King Salmon Company Ltd [2014] NZSC 38, (2014) 
17 ELRNZ 442, [2014] NZRMA 195 was an appeal 
against a Board of Inquiry decision granting a plan 
change and resource consent for a salmon farm 
in Papatua, Port Gore, Marlborough Sounds. The 
Board of Inquiry found that Papatua was an area of 
outstanding natural character and an outstanding 
natural landscape. The proposed salmon farm would 
have had a significant adverse effect on that natural 
character and landscape. The consequence of those 
findings, coupled with the mandatory provisions of 
the NZCPS, and in particular policies 13 and 15, was 

the Supreme Court finding that the Board of Inquiry 
had no power to entertain the grant of a salmon farm 
in the location and accordingly allowed the appeal, 
and did not order a re-hearing.

In the context of arriving at that decision, the Supreme 
Court observed at [88] that “no party challenged 
the validity of the NZCPS or any part of it. Obviously 
if there was an allegation going to the lawfulness of 
the NZCPS, that would have to be resolved before it 
could be determined whether a decision-maker who 
gave effect to the NZCPS as it stood was necessarily 
acting in accordance with Part II”. Reference was 
made to this again at [152].

The New Zealand Coastal Policy Statement

The NZCPS is subordinate legislation which states 
the policy framework for the coastal environment. 
The Minister of Conservation chose to appoint a 
Board of Inquiry to make recommendations to her as 
to the form and content of the NZCPS 2010.

A national policy statement, prepared in this way, is 
not a disallowable instrument pursuant to s 46A(4). 
Consequently it cannot be referred to Parliament’s 
Regulation Review Committee. The NZCPS could 
be challenged by a direct challenge by judicial 
review. The Supreme Court suggestion leaves 
open the possibility that it might also be susceptible 
to a collateral challenge in the context of  
proceedings which require the NZCPS to be given 
effect to.

memorable occasion. This issue captures some of 
the moments at this conference. Derek Nolan and 
James Gardner-Hopkins, who both presented at the 
conference, provide our lead article on King Salmon. 
The talks by James Palmer and Lindsay Gow, who 
were involved in the opening of the conference, are 
included in this issue. Other contributors to this 
issue provide further insights into King Salmon 
and a myriad of other topics including building of 
Māori land and unimplemented resource consents 
as part of the permitted baseline. Also included is 
a book review of interest.

It is the time of year to reflect with gratitude all 
the amazing people who help us put together the 
RMJ three times a year. A big thank you to: you 
our readers and contributors; our RMJ committee; 
and most certainly Karol Helmink who really does 
everything – thank you!!

On behalf of the committee, have a wonderful 
summer and Christmas (perhaps even writing an 
article for the RMJ in 2015!).

Meri Kirihimete ki a koe me te whānau.
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Deploying a collateral challenge

Collateral challenge (also called collateral attack) 
is an indirect attack on administrative decisions, 
instruments or actions in the context of civil or 
criminal proceedings for the purpose of determining 
private rights: Attorney-General v P F Sugrue Ltd 
[2004] 1 NZLR 207 (HC) at [47]. Over recent decades 
New Zealand law has taken a permissive approach 
to collateral challenges largely avoiding some of the 
complexities to be seen in such cases as Boddington v 
British Transport Police [1999] 2 AC 143 (HL).

However, the circumstances in which a collateral 
challenge can be deployed have not been resolved 
in New Zealand: Grueber v New Zealand Transport 
Agency [2014] NZCA 267, [2014] NZAR 851, at [8]; 
see also Leason v Attorney-General [2013] NZCA 
509, [2014] 2 NZLR 224, at [137]. A fundamental 
criticism of collateral challenge lies in the fact that 
an administrative law remedy is being sought in the 
context of private law. This tension is elucidated 
in an article by Dean Knight “Ameliorating the 
Collateral Damage Caused by Collateral Attack in 
Administrative Law” (2006) 4 New Zealand Journal 
of Public and International Law 117. Difficulties 
include whether the necessary parties are before the 
court in order to fairly resolve the challenge (see for 
example Moore v Police [2010] NZAR 406 (HC) at [24]) 
and how discretionary considerations which would 
apply to a direct challenge would be accommodated.

There are examples of attempted collateral 
challenges of decisions under the RMA. A certificate 
of compliance for a dwelling-house, issued without 
cognisance that the rules upon which it was issued 
had been declared invalid by the Planning Tribunal, 
was successfully challenged in an action for damages 
arising from negligent advice: Court v Dunedin City 
Council (1999) 5 ELRNZ 34, [1999] NZRMA 312 (HC). 
By contrast, a 1080 campaigner could not challenge 
the validity of a non-notified resource consent in 
the context of a defence to a charge of burglary: R v 
Hutchinson [2004] NZAR 303 (CA) at [27].

The possibility of a collateral challenge will depend 
to a large part on the statute statutory interpretation 
of the relevant provisions.

Challenging the NZCPS

If a challenge was to be mounted to the NZCPS 
it would almost certainly have the flavour of an 
administrative law challenge, focussing on illegality, 
procedural impropriety or irrationality, and possibly 
proportionality and substantive unfairness. Framed 

in that way a challenge would likely face further 
hurdles. A successful challenge to the NZCPS would 
be rare.

A challenge to the NZCPS or any part of it would likely 
have nation-wide implications. Not all parties who 
might be affected by such a challenge would need to 
be part of the proceedings in which the challenge was 
made. Any challenge, even if it had legal merit, would 
likely need to address discretionary factors such 
as the reason and effect of any delay, the prejudice 
to third parties and whether alternative remedies 
should be exercised.

Challenging other policy statements and plans

Policy statements and plans generated by regional 
and territorial authorities may in theory also be 
subject to collateral challenge, but face further 
statutory considerations.

Section 83 of the RMA would preclude a challenge 
on procedural grounds to a policy statement or 
plan. It would not preclude a challenge on the 
grounds of illegality or irrationality. Sections 295 
and 296 provide further limitations in particular 
circumstances.

In relation to rules, in contrast to policies, further 
considerations arise. A rule has the force of 
regulation (s 76(2)), and on that basis has been said 
to not be open to collateral challenge on the grounds 
of unreasonableness: Moriarty v North Shore City 
Council Planning Tribunal W93/94, 28 September 
1994, citing Ashburton Borough v Clifford [1969] NZLR 
927 (CA). However that position is now doubtful in a 
modern context.

Conclusion

While the Supreme Court decision in Environmental 
Defence Society Inc v New Zealand King Salmon 
Company Ltd left open the possibility of a collateral 
change to the NZCPS, in practical terms the 
ability to maintain such a challenge will be highly 
constrained. A collateral challenge must fit within an 
administrative law framework. Even if a challenge 
has substantive merit, issues such as the reason and 
effect of any delay and the prejudice to third parties 
may make a successful argument difficult. In the 
context of policy statements and plans, additional 
statutory restrictions may further reduce the 
scope for challenges on procedural grounds. As a 
result, the Supreme Court decision is unlikely to  
increase the scope for collateral challenges to any 
substantive extent.
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Recent cases

Calveley v Kaipara District Council [2014] NZEnvC 182
 � Bronwyn Carruthers, Partner, and Emma Matheson, Senior Solicitor, Russell McVeagh

Mr Savage submitted that the above objective and 
its supporting policies meant that the Court was 
required to “prevent the occurrence of, or not allow, 
development that will impact on the recognised 
values and characteristics of the ONL”. That 
submission drew on Environmental Defence Society 
Inc v New Zealand King Salmon Company Ltd.

The Environment Court recorded that the Supreme 
Court in its decision was careful to note that it was 
interpreting the words of the NZCPS in the context of 
how those words were used in that instrument. The 
Environment Court stressed the need to interpret 
the relevant objectives and policies following the 
correct principles, and not through the lens of cases 
that were not concerned with the Plan in question.

The Court of Appeal decision in Powell v Dunedin City 
Council [2004] 3 NZLR 721 (CA) sets out the proper 
approach to plan interpretation. That case provides 
that where the meaning of a provision is not clear on 
its face, the correct approach to interpretation is to 
consider the provision in its immediate context in 
the plan. The Environment Court observed that the 
contextual approach to interpretation also reflects 
the statutory purpose of plan policies as being to 
implement plan objectives (s 75, RMA).

In reading the provisions the Environment Court 
found that they were well-aligned with King 
Salmon in that it indicates that judgment as to what 
constitutes “inappropriate” subdivision, use and 
development should be made with reference to what 
is “sought to be protected”. However, it found that it 
did not follow that all subdivision development was 
inevitably inappropriate.

The Court found that, in an overall sense, the Plan 
recognises the potential for sensitively designed 
and managed developments to effectively protect an 
ONL’s values and characteristics. Therefore, there 
was no blanket prohibition on development within 
an area of ONL.

This Environment Court decision relates to two 
appeals from decisions of the Kaipara District Council 
(the Council) concerning a south-facing spur of the 
Brynderwyn Ranges. Variation 1 sought to classify 
the land as an Outstanding Natural Landscape 
(ONL), and the landowner sought to subdivide. The 
first appeal by Mangawhai Heads Holdings Ltd is 
against the Council’s decision to refuse five lots of 
the 20-lot subdivision applied for (the other 15 lots 
were approved). The second is an appeal by Calveley 
against Variation 1. The site is not in the coastal 
environment and the NZCPS was not relevant to 
the assessment. The relevant planning documents 
were the RPS (both operative and proposed) and the 
District Plan.

The focus of this summary is the Court’s approach 
to the decision Environmental Defence Society Inc v 
New Zealand King Salmon Company Ltd [2014] NZSC 
38, [2014] 1 NZLR 593 in respect of the subdivision 
appeal.

The Environment Court started its assessment of 
landscape effects by referring to s 6(b) of the RMA. It 
noted that, in complying with the direction in s 6(b), 
it was guided by how the Plan has formulated the 
ONL, and what it expresses as its related objectives 
and policies. The Court agreed with Mr Savage’s 
submission that the starting point for the assessment 
of effects involves developing an understanding of 
the characteristics and values of the ONL, and that 
the next step is to consider what the Plan intends as 
its “planning approach” under the relevant objectives 
and policies.

The relevant objective is as follows:

18.5.1

To protect Outstanding Natural Landscapes from 
inappropriate subdivision, use and development, 
including in terms of the type, scale, design, intensity 
and location of any subdivision, use and development.
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This decision of the Environment Court upholds 
a decision of Queenstown Lakes District Council 
(QLDC) to refuse consent to a five-lot subdivision at 
a site north-east of Queenstown, sought by HIL Ltd 
(HIL).

Background

The QLDC District Plan (the Plan) specifies three 
categories of landscape in the region. Those categories 
and their descriptions within the Plan are as follows:

• Outstanding Natural Landscapes (ONL) and 
Features (ONF) are the romantic landscapes — the 
mountains and the lakes — to which section 6 of 
the Act applies. The key resource management 
issues within ONL and ONF are their protection 
from inappropriate subdivision, use and 
development, particularly where activity may 
threaten the openness and naturalness.

• Visual Amenity Landscapes (VAL) are the 
landscapes to which particular regard is to be had 
under section 7 of the Act. They are landscapes 
which wear a cloak of human activity much 
more obviously — pastoral (in the poetic and 
picturesque sense rather than the functional 
sense) or Arcadian landscapes with more houses 
and trees, greener (introduced) grasses, and 
tend to be on the District’s downlands, flats and 
terraces. The extra quality that these landscapes 
possess which bring them into the category of VAL 
is their prominence because they are:

 - adjacent to ONFs or ONLs;
 - landscapes which include ridges, hills, downlands 
or terraces; or
 - a combination of the above.

The key resource management issues for 
the VAL are managing the adverse effects of 
subdivision and development (particularly 
from public places including public roads) to 
enhance natural character and enable alternative 
forms of development where there are direct 
environmental benefits.

• Other Rural Landscapes (ORL) are those landscapes 
with lesser landscape values (but not necessarily 

insignificant ones) which do not qualify as ONLs 
or VALs.

Each landscape category carries with it specific 
provisions and assessment matters against which 
any given application will need to be assessed 
(depending on location and classification). 
Classification of the landscape is important, as the 
matters against which an application for an activity 
in an ONL are assessed, are considerably more 
stringent than those in VALs and again in ORLs.

Classification of the development site

A key issue in this case was the classification of the 
proposed development site, and whether it was an 
ONL or a VAL. The five-lot subdivision was for a site 
that formed part of a distinctive rocky landform 
called Ferry Hill. Ferry Hill itself is categorised as 
both an ONF and an ONL within the Plan, but it adjoins 
an area of VAL. The point at which the landscape is 
no longer “outstanding” cannot be ascertained from 
the planning maps, and was the focus of evidence 
before the Environment Court.

The applicant’s landscape witness, Mr Espie, 
considered that the development area of the site was 
entirely within the VAL. His boundary line (between 
the ONL and VAL) ran across the slope of the hill, 
descending close to or down an existing access 
track, and appeared to be based on the difference 
in appearance between the more intensively 
grazed pastures below the access track and the less 
intensively grazed area above it.

The Council’s witness, Ms Mellsop, considered that 
one of the five lots was entirely within the ONL, 
and that parts of two other lots including portions 
of the building platforms, were also within the ONL 
(this was consistent with the position taken by the 
Council’s officer in its pre-hearing report, although 
the witnesses’ dividing lines were in slightly 
different places). In reaching her conclusion, Ms 
Mellsop considered that it is not best practice to use 
manmade features such as roads as boundary lines 
for landscape categorisation. Instead, Ms Mellsop 
considered that the landscape category boundary 
was more appropriately located where there is a 
change of gradient.

HIL Ltd v Queenstown Lakes District Council [2014] NZEnvC 177
 � Bronwyn Carruthers, Partner, and Emma Matheson, Senior Solicitor, Russell McVeagh
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After consideration of the evidence the Court found 
in favour of Ms Mellsop’s position. It accepted that 
land use is subject to change and/or reversibility 
and therefore Ms Mellsop’s line, which followed 
the slope change, was the most practical boundary 
line between the ONL and the VAL. Consistent 
with the decision in Waterston v Queenstown Lakes 
District Council EnvC C169/2000, 5 October 2000 
the Court recognised that the practical boundary 
line they drew was the best fit under the particular 
circumstances, but that arguments could be made 
either way.

Non-complying gateway tests assessment

The Court, after acknowledging the somewhat 
arbitrary nature of the boundary line, went on 
to consider the proposal by having regard to the 
assessment matters applicable to each category 
anyway. The proposed subdivision activity was 
classified as a non-complying activity under the Plan 
and was required to pass through either of the s 104D 
gateway tests before the substantive application 
could be assessed.

In undertaking the effects assessment, the Court 
recorded that it had no dispute with the proposition 
that it is necessary to have regard to the existing 
and consented environment when considering the 
effects of any proposal.

The Environment Court found that there were a 
range of adverse effects that would be generated 
by the proposal on the ONL. It measured the 
significance of those effects in the context of the key 
resource management issue applicable to ONLs as 
identified in the Plan and found that, in that context, 
the adverse effects range from minor to significant 
in consequence. When undertaking an effects 
assessment on the VAL, the Court found that there 
were adverse effects of the proposal that were more 
than minor and in many instances were significant.

The application failed the s 104D(1)(a) effects test as 
the Court was not satisfied that the adverse effects 
would be minor. In fact, it had found that the effects 
were more than minor or significant.

The Environment Court then undertook a fulsome 
s 104D(1)(b) evaluation and concluded that the 
proposal is contrary to a number of objectives and 
policies. That was the case whether the proposal was 
considered in the context of district-wide objectives 
and policies, those applicable in an ONL, or those 
applicable in a VAL. The Court also recorded that, for 
completeness, it found that the proposal is contrary 
to the overall thrust of the objectives and policies 
when they are considered as a whole.

The application failed the s 104D(1)(b) objectives and 
policies gateway test.

As a result, the Court determined that neither 
gateway was passed, and it was not open to the Court 
to grant consent.

Merits assessment

The Court then went on to consider the merits 
of the application as if the proposal had passed 
one of the gateway tests. It found that “there are 
significant actual and potential adverse effects 
on the environment of allowing the activity”, “the 
application flies in the face of the District Plan”, “the 
proposal constitutes inappropriate subdivision, 
use and development in terms of s 6(b)”, “cannot be 
considered to achieve ss 7(aa), (c) or (f)”, and finally 
“the application does not meet the sustainable 
management purpose of the Act”. If the Court had 
been able to consider the grant of consent, it would 
have declined the proposal.

Commentary

Following the recent King Salmon decision, 
landscapes and environmental effects on those 
landscapes have been elevated. Landscape 
assessments and identification of outstanding areas 
have long played a role in assessing applications — 
however, as recognised in the above cases, the 
planning framework also plays an important role in 
determining the appropriateness of an activity and 
the significance of an activity’s effects. The planning 
context and the environmental context are both 
important considerations.
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Introduction

The recently announced Māori Housing Strategy 
cites planning restrictions as a key aspect of why 
Māori are under-represented in housing ownership. 
This article explores the increasing push by tāngata 
whenua for papakāinga housing development on 
multiple-owned Māori land, and how this interfaces 
within the Resource Management Act 1991 (RMA) 
regulatory framework.

After setting out the context for Māori aspirations to 
establish papakāinga, this article goes on to consider 
the role district and regional planning documents 
have had in these developments. Using papakāinga 
in Western Bay of Plenty / Tauranga as an example, 
the article explores some of the key challenges faced, 
and how those involved sought to overcome the RMA 
planning hurdles.

Housing affordability is without doubt high on the 
radar across New Zealand. While recognising that 
papakāinga can form only part of a wider solution for 
housing needs, the authors suggest that proactively 
facilitating papakāinga through the planning 
framework presents a real opportunity to address 
Māori housing affordability — one that is still largely 
untapped.

To take up the opportunity in a meaningful way, 
territorial authorities that are yet to do so need to 
include objectives, policies and rules specifically 
enabling papakāinga in their second generation 
district plans, and regional plans need to ensure 
similar treatment for such developments in a 
consistent and integrated manner.

This article suggests that further impetus for change 
may come through the proposed RMA reforms, 
and the introduction of an explicit requirement to 
consider housing affordability in Part 2. However, 
to have a more direct impact on the lower-order 
planning framework for papakāinga, the development 
of national policy and/or environmental standards 
to support the legislative amendments would give 
greater certainty to the outcome.

What is papakāinga?

“Papakāinga” is a term that encapsulates a range 
of development on Māori land, although it is most 

commonly used in the context of residential 
development. “Kāinga” translates in this context to 
a village or settlement, while “papa” is a reference 
to Papatūānuku or the earth-mother, which 
adds an element of nurturing. The concept of a 
nurturing place to return to underlies the reason for 
establishing papakāinga, particularly when these 
are set up for the elderly, or for young families.

Although often viewed as rural development, this is 
probably more a happenstance since a large portion 
of multiple-owned Māori land is in rural areas. 
Similarly, papakāinga has typically been associated 
with Marae, however this is not necessarily always 
the case. The return of lands through Treaty 
settlements may see more urban papakāinga — such 
as the developments in Orakei, Auckland and the Te 
Hou Hou block in Papamoa, east of Tauranga.

Driven by the specific aspirations and needs of the 
respective landowners, papakāinga will vary in 
terms of both focus and design. These projects are 
not necessarily for the elderly or for young families, 
and are not always remote from towns and main 
centres. Who will live in the papakāinga very much 
depends on how the whanau, hapū or iwi prioritise 
their housing plans. Nor is there any fixed design 
pattern for papakāinga, although there is typically a 
higher level of density, and a more communal focus 
in terms of living arrangements. Again, the layout 
and design will depend on the preferences of the 
particular whanau, hapū or iwi, as well as factors 
like the presence of a Marae, and the tikanga of how 
the buildings should be orientated.

These differences present challenges to both those 
promoting papakāinga and those trying to regulate 
or facilitate them.

Barriers to uptake

The drive for papakāinga was, and is, an aspect of 
looking to find solutions to the long-term decline 
in Māori housing standards, in particular the 
need to reverse the trend of declining Māori home 
ownership, and the corresponding increase in 
long-term rental accommodation, particularly in 
urban areas — He Whare Āhuru He Oranga Tāngata 
/ Māori Housing Strategy: Directions 2014 to 2025 
(Ministry of Business Innovation and Employment, 
July 2014) at 4. It also stems from a desire by iwi and 

Papakāinga development — Turning aspiration into reality
 � Lara Burkhardt, Partner and Nick Swallow, Solicitor, Holland Beckett, Tauranga
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or elderly, not exceed 25 per cent of their income.

• Locational constraints mean that it is often a case 
of fitting a papakāinga into any given land block, as 
opposed to a carefully selected and zoned greenfield 
site. As a result of historical developments, a large 
portion of Māori land is often located in marginal 
areas which can create significant servicing 
problems (for water, sewerage etc).

The additional layer of complexity and cost then 
added by the RMA and other statutory requirements 
becomes all the more problematic when considered 
against this backdrop.

Numerous guidelines, handbooks, websites, internal 
council policies etc have been created as part of the 
push to provide for papakāinga housing in order to 
guide applicants through the numerous legislative 
and regulatory requirements a development is likely 
to face, including the RMA, Te Ture Whenua Māori 
Act 1993 (TTMA), the Local Government Acts and the 
Building Act 2004.

This forms the context for the Māori Housing Strategy, 
which makes an example of some of the work in the 
Bay of Plenty that is explored in more detail in this 
article. The Māori Housing Strategy seeks to actively 
promote the removal or minimisation of the hurdles 
that face those looking to undertake a development 
on multiple-owned Māori land.

The role of papakāinga-specific provisions

In terms of central government responses, the 
Auditor General recommended local authorities 
improve co-ordination on the issue of Māori housing 
and noted the problem of district plans limiting the 
ability to provide housing — Government planning 
and support for housing on Māori land (Office of the 
Auditor-General, August 2011) at 16.

Planning rules on Māori housing in second 
generation district and regional planning 
documents are now relatively common. For RMA 
practitioners at least, these provisions are just 
the tip of the iceberg and do not necessarily 
reflect the much larger underlying body of work. 
The papakāinga rule frameworks in Western Bay 
of Plenty / Tauranga and elsewhere (including 
Hawke’s Bay, Northland and Auckland) represent 
the end result of a collaborative process involving 
a range of stakeholders, including iwi, hapū, local 
authorities, government agencies, as well as the 
Māori Land Court. These frameworks, as well as 
the extent to which the various agencies have been 

hapū to utilise their remaining landholdings and to 
improve social standards and health.

Establishing a papakāinga is a considerable 
undertaking. Apart from the planning restrictions 
faced under the RMA, the key matters to address are:

• The legal and practical challenges arising from 
multiple-owned Māori land. To enable decision-
making about the land in question there is much 
groundwork involved in setting up a trust or 
incorporation, or to just locate and engage with 
multiple owners. Establishing papakāinga may 
involve creating interests where the occupier 
owns the house but not the land, such as 
through licences to occupy issued by the trust or 
incorporation (these are common) or occupation 
orders granted by the Māori Land Court to which 
family members may succeed. There are also 
challenges where the development involves an 
alienation, for example, because a mortgage or 
long-term lease is required. The efforts of the 
Māori Land Court to help whanau, hapū and iwi 
navigate these requirements and also to work 
in with local authorities has been extensive and 
invaluable.

• Start-up capital will always be a significant factor. 
Loans from banks can be challenging given that 
most security in New Zealand is over a freehold 
tenure. There are inherent problems with security 
over a building — issues such as depreciation 
can result in the value of the mortgage exceeding 
the value of the secured asset. In the late 2000s 
changes in the funding approach saw a range of 
contestable funds set up to operate in tandem with 
existing loan-based models (although funding 
from the Social Housing Unit, a branch of the 
Ministry of Business Innovation and Employment, 
has now ceased and the only real option is through 
loan schemes such as the Housing New Zealand 
Kāinga Whenua loans).

• Financial viability is also a major challenge given the 
need to balance debt and construction costs against 
what is inherently intended to be low-cost living. 
As the costs to build on Māori land are generally 
higher given there is often no infrastructure to 
rural sites, innovative solutions with smaller and 
smarter house designs need to be employed. These 
developments are often made affordable by the 
land being provided by the trust or incorporation 
at no cost, or by only requiring minimal rents. 
At the Tamapahore Marae Village for example 
(discussed later), the hapū expressly sought that 
rents paid by the tenants, who are either retired 
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involved in their development could form a useful 
model for other regions looking to enable the 
development of Māori-owned land.

The Western Bay of Plenty / Tauranga experience

The driver for changes to the two relevant District 
Plans (the Tauranga City Plan and the Western Bay 
of Plenty District Plan) was very much a result of 
trying to overcome the difficulties experienced by 
projects such as the Horaparaikete Papakāinga.

Located on rural land outside Welcome Bay, a 
suburb of Tauranga, on the back road to Te Puke, the 
Horaparaikete Papakāinga was initially conceived 
in 2004. The concept was for five dwellings to take 
up approximately one hectare of a 32-hectare block 
of multiple-owned Māori land. An Ahu Whenua 
Trust was established for this purpose (a significant 
undertaking in its own right). The intention was to 
cluster houses around a central communal house 
in order to maintain the rural productive use of the 
land (dry-stock farming). The activity required a full 
discretionary resource consent because it exceeded 
the two-lot limit for permitted dwellings in the Rural 
Zone under the Tauranga District Plan. The consent 
application went through a costly publicly-notified 
process. Financing came from a combination of 
fundraising, a Tauranga Moana Trust Board loan 
and a variety of grants, with construction beginning 
in 2008, and being completed some two years 
later. A major challenge was fulfilling servicing 
requirements given the rural location, such as the 
need for a fire fighting water supply and an upgraded 
power supply.

In the wider Western Bay of Plenty area, what 
followed was a lengthy process to raise the profile 
of the challenges facing papakāinga, and to directly 
lobby both central and local government for change 
to facilitate these developments. The planning 
response has seen provisions included in both the 
Tauranga City Plan and the Western Bay of Plenty 
District Plan, both of which were reviewed in the late 
2000s.

For Tauranga City, the final outcome in the now 
operative Tauranga City Plan is twofold.

• First, a general papakāinga rule in the Rural 
Zone allows three to 10 dwellings on multiple-
owned Māori land as a controlled activity, and 
a maximum of 30 as a restricted discretionary 
activity. A specific set of provisions is also 
included for an urban papakāinga located in the 
suburb of Bethlehem.

• Secondly, Rural Marae are recognised through 
spot zoning, with set numbers of houses for each 
Marae (for example, 50 independent dwelling 
units can be built in the Waikari Rural Marae 
Community Zone as a permitted activity provided 
the relevant standards are met).

The rules also manage issues such as amenity and the 
rural land resource, with suitable modifications such 
as requirements for an outline development plan 
(for Rural Zone papakāinga), or modified amenity 
rules in the Rural Marae zones — for example, 
amended overshadowing requirements so that this 
only applies to the boundaries of the zone, and not 
between buildings on site. For amenity reasons, 
housing at Urban Marae is also recognised through 
specific zoning and rules, but the area of land 
required for each dwelling mirrors the minimum lot-
size required for the underlying Residential Zone.

The Mangatawa Papakāinga Village located near 
Tamapahore Marae in Papamoa, east of Tauranga is 
an example of a development that was able to utilise 
these new provisions. Ten two-bedroom homes 
were initially established on a hillside site, and were 
situated to look back to Mauao (Mount Maunganui) 
and Tūhua (Mayor Island), both of which have strong 
cultural significance. As the land was within the 
specifically developed Tamapahore Rural Marae 
Community Zone in the new Tauranga City Plan, up 
to 35 houses could be constructed as a permitted 
activity. An initial 10 houses were constructed 
in partnership with Housing New Zealand, 
who provided a loan and grant to establish the 
papakāinga. Although the hapū retains ownership 
of both the land and houses, these are leased to 
Housing New Zealand, with tenants selected from 
shareholders, provided they are over 60 years of age. 
A further 22 houses will be established outside the 
Housing New Zealand partnership. The process was 
much smoother and less costly, owing largely to the 
planning framework being specifically designed to 
accommodate papakāinga on the subject site.

In the Western Bay of Plenty District Plan (the 
majority of which was made operative in June 2012), 
papakāinga are provided for in the Rural Zone as a 
controlled activity, with the numbers of dwellings 
able to be constructed on multiple-owned Māori 
land set at five if located on an unsealed road, and 
10 if sealed (the two Islands in the District are 
simply allowed 10 houses on multiple-owned Māori 
land regardless of whether the roads are sealed). 
All papakāinga require an average of 2000m2 of 
net land-area per dwelling, so the lot size will also 
govern the size of any papakāinga. On sealed roads, 
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11 to 30 dwellings can be constructed as a restricted 
discretionary activity. In both cases, either a 
site plan (in the case of the controlled activity) 
or a structure plan (in the case of the restricted 
discretionary activity) requires Council approval, 
with consideration given to a range of issues such as 
housing location and servicing, or more widespread 
issues where higher numbers of dwellings are 
planned.

The changes led by the wide range of stakeholders 
in the wider Western Bay of Plenty area also 
culminated in the development of Te Keteparaha 
Mo Nga Papakāinga — Māori Housing Toolkit. 
Considerable input came from a number of iwi and 
hapū, the Western Bay of Plenty Māori Housing 
Forum, relevant local authorities, SmartGrowth 
(an organisation charged with spatial planning in 
the Bay of Plenty), central government agencies 
(including Te Puni Kōkiri), the Māori Land Court, 
and a range of individuals and consultants. The 
Toolkit is a step-by-step guide designed to assist 
Māori to develop papakāinga proposals on multiple-
owned Māori land and covers a much wider range of 
issues than just the RMA planning framework.

While not essential to the utilisation of the Toolkit, 
with the assistance of funding from Te Puni Kōkiri, 
its practical implementation has been enabled 
through a series of facilitated workshops with Māori 
Land Trusts to help advance a project through the 
five steps (or stages) of the Toolkit process. The 
workshops are attended by a range of technical 
experts and other agencies who have input into the 
detail of the papakāinga.

Importantly the relevant Bay of Plenty regional 
plan dealing with non-reticulated effluent systems 
(the On-site Effluent Treatment Plan) also contains 
a suite of rules that apply to housing located with 
the Tauranga City and Western Bay of Plenty local 
authority areas (outside the Tauranga City Urban 
Area) and developed using the Toolkit process. To 
be consistent with District Plan thresholds, systems 
servicing up to 10 houses and associated community 
facilities have controlled activity status, with the 
Regional Council retaining control over matters 
such as discharge volumes and the size and location 
of land application areas. As explained in the Plan, 
developments that use the Toolkit will proceed 
through a specific development pathway, with the 
support of Toolkit partners. This process is said to 
lessen the risks of adverse effects from multiple units 
reliant on on-site effluent treatment systems on the 
same property, with the Regional Council committed 
to assisting to ensure that technical and information 

supply requirements are met.

The planning provisions described above now sit 
under the recently made operative Bay of Plenty 
Regional Policy Statement 2014 which contains 
direct policy support for provision to be made for 
the development of multiple-owned Māori land 
for papakāinga, Marae and associated community 
facilities.

The critical point of these provisions is to create 
an easier regulatory pathway for papakāinga and, 
although still likely to require technical input, the 
move to favourable activity classifications has given 
certainty of outcome, and made the application 
process considerably less daunting for anyone 
looking to develop papakāinga.

While this article focuses on the Bay of Plenty, the 
issues are common across the country. Similar moves 
to recognise the challenges and minimise them 
through the planning framework have taken place in 
a range of areas, including Hawke’s Bay, Northland 
and Auckland, to name just a few.

How can the RMA better play its part?

Perhaps the biggest challenge facing papakāinga 
comes from the complexity of modern RMA plans. 
Added to the inherent challenges of developing Māori 
land, the prospect of an arduous consenting process 
can be a bridge too far, and the difference between a 
papakāinga remaining an aspiration or becoming a 
reality. It is suggested that the model developing in 
a number of areas in New Zealand, whereby issues 
are addressed with the involvement of a range of 
stakeholders, is a sound way to develop papakāinga 
provisions.

The involvement of regional councils is also important 
and allows for an holistic consideration of potential 
difficulties. To the extent possible, a consistent 
approach between district and regional plans is 
particularly important to ensure that favourable 
district plan provisions are not undermined by 
additional regional consenting requirements.

For a number of reasons, planning documents are 
geared towards a “one house per lot” paradigm 
in terms of managing adverse effects. Absent 
papakāinga-specific provisions, applications 
face a struggle when assessed against provisions 
designed to manage issues such as the control of the 
fragmentation of rural land as a result of lifestyle 
subdivision, or to provide for urban amenity through 
controls such as minimum yard requirements.
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While in no way a criticism (there is clearly a need to 
manage such issues), papakāinga will not raise the 
same issues, or at least not to the same extent, given 
the more collective approach — for example, the use 
of clusters and the desire to have close connections 
with neighbours rather than privacy.

It is suggested that the long-delayed RMA reforms 
may well assist in this regard, albeit indirectly. The 
2013 reform documents proposed that the RMA 
directly recognise housing affordability in s 6 — 
Resource Management Summary of Reform Proposals 
2013 (Ministry for the Environment, August 2013), at 
29. This will add another layer of support, beyond s 5 
(enabling cultural wellbeing) or s 6(e) (recognising 
and providing for the relationship with ancestral 

lands) when seeking papakāinga-specific provisions.

While the Housing Accords and Special Housing 
Areas Act 2013 may assist with the issue of Māori 
housing affordability to the extent that any 
special housing area is identified on Māori land, 
something more specific is needed to address 
the different characteristics of papakāinga and 
their development. The authors suggest that to 
have a more direct impact on the lower order 
planning framework and to ensure consistency, 
the Government should consider using RMA tools 
already at its disposal, such as the development of 
national policy and/or environmental standards, to 
really push for and assist these developments to get 
off the ground.

Unimplemented resource consents as part of the permitted 
baseline

 � Bronwyn Carruthers, Partner, Russell McVeagh and Brigid Kelly, Todd Property

In the RMA context, the environment and the 
permitted baseline concepts are critically different. 
Both are discrete statutory considerations. The 
environment refers to a state of affairs which a 
consent authority must determine and take into 
account when assessing the effects of allowing an 
activity; by contrast, the permitted baseline provides 
the authority with an optional means of measuring — 
or more appropriately excluding — adverse effects of 
that activity which would otherwise be inherent in 
the proposal.

(Far North District Council v Te Runanga-a-iwi o Ngati 
Kahu [2013] NZCA 221, at [91].)

The environment and the permitted baseline — 
distinct concepts, integral to the s 104 assessment — 
both encompass activities or effects that are not 
present but are anticipated. Many decisions consider 
the two concepts together which, on occasion, leads 
to confusion between the two.

In the last two years there have been a number of 
cases where the higher courts have been asked to 
relook the law concerning the permitted baseline 
and the environment (see Vernon Rive “Update on 
caselaw: Cumulative effects, ‘the environment’ and 
permitted baseline” <http://www.lawyerseducation.
co.nz/site/nzlaw/images//large/1 4UECW%20
Contents%20Page.pdf>).

This article considers the current lay of the land in 
relation to unimplemented resource consents and 
the permitted baseline, in particular:

(a) If an unimplemented consent will be superseded 
by a new proposal for which consent is sought, 
must it necessarily be excluded from the 
permitted baseline?

(b) Does the permitted baseline require a resource 
consent to be “likely to be implemented” before 
it can be considered? or …

(c) Should flexibility be preserved so as to allow the 
consent authority to exercise its judgment?

Our hypothesis is that, while these tests can be 
rigidly applied when determining the state of the 
future environment, it is wrong to do so when 
considering the permitted baseline. When carefully 
tracked through, the jurisprudence supports this 
interpretation. The permitted baseline allows, in 
certain circumstances, for certain effects where 
they have already been assessed and considered 
acceptable, to be disregarded. This includes the 
effects of consented developments, regardless of 
whether they are likely to be implemented or will 
necessarily be replaced or superseded by the current 
application.

To understand the issue and the current confusion, it 
is necessary to go back to where it all began.
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Once upon a time in Arrigato

Arrigato Investments Ltd v Auckland Regional 
Council [2002] 1 NZLR 323 (CA) is the early authority 
for extending the permitted baseline to include 
unimplemented resource consents. Arrigato was an 
application to subdivide 148 hectares into 14 lots. 
Consent had already been granted to subdivide the 
land (plus one additional land holding) into nine lots. 
There was also a consent providing for associated 
residential dwellings and accessory buildings.

A major issue before the Environment Court was 
the visual impact of any residential structures 
on the coastal landscape. The Court considered 
it appropriate to have regard to the existing 
unimplemented consents and “the credible 
likelihood of at least some residential buildings 
being built on the seaward side of the plateau/ridge 
generally in accordance with the consents that have 
been granted”. The Court granted consent noting 
that “it will be clear from our discussions of potential 
adverse effects that we consider the implementation 
of this proposal to be a vast improvement on what 
could be developed as of right under the existing 
consents”.

On appeal, the High Court had considered that the 
Environment Court erred in considering the effects 
against an environment that included Arrigato’s 
existing resource consents. The Court of Appeal 
disagreed.

One of the most quoted paragraphs from the Court of 
Appeal’s decision relates to unimplemented consents 
and the permitted baseline:

There may be circumstances when it would be 
appropriate to regard the activity involved in an 
unimplemented resource consent as being part of 
the permitted baseline, but equally there may be 
circumstances in which it would not be appropriate 
to do so. For example implementation of an earlier 
resource consent may on the one hand be an inevitable 
or necessary precursor of the activity envisaged by  
the new proposal. On the other hand the unimplemented 
consent may be inconsistent with the new proposal and 
thus be superseded by it. We do not think it would be 
in accordance with the policy and purposes of the Act 
for this topic to be the subject of a prescriptive rule 
one way or the other. Flexibility should be preserved  
so as to allow the consent authority to exercise its 
judgement as to what bearing the unimplemented 
resource consent should have on the question of  
the effects of the instant proposal on the environment. 
(at [35])

In isolation, the quote can be read as authority for the 
proposition that it is inappropriate to have regard 
to unimplemented consents that are inconsistent 
with the new proposal for which consent is sought 
or are superseded by it. However, Arrigato involved 
a new subdivision application that superseded an 
earlier consent, and the earlier consent was taken 
into account. It must therefore have been intended 
as an example of where (depending on the facts) it 
might be appropriate to exclude an unimplemented 
consent from the permitted baseline. It was not a 
direction that it will always be appropriate. In the 
end the Court determined:

Reflecting on the competing contentions in this area has 
reinforced to us the view that there should be no rigid rule 
of law either way. That conclusion should relieve consent 
authorities of the anxieties expressed by counsel while 
also allowing applicants for consent to seek a factually 
realistic appraisal. What is permitted as of right by a 
plan is deemed to be part of the relevant environment. 
But, beyond that, assessments of the relevant environment 
and relevant effects are essentially factual matters not to 
be overlaid by refinements or rules of law … . (at [38])

Arrigato determined that no rigid rule should apply 
in relation to including or excluding unimplemented 
consents from the permitted baseline, but rather that 
a factually realistic appraisal should be undertaken.

Post-Arrigato the permitted baseline was partially 
codified through s 104(2) of the RMA. Section 
104(2) only related to activities permitted under a 
plan, and did not affect unimplemented consents 
and when their effects should (or should not) be 
disregarded. Recent decisions of the higher courts 
confirm that Arrigato still applies; however, they 
may have unintentionally limited it in relation to 
unimplemented consents that will be superseded or 
are unlikely to be implemented.

To supersede or not to supersede? … that shouldn’t 
really be the question

Save Kapiti Inc v New Zealand Transport Agency [2013] 
NZHC 2104 was an appeal against the Board of Inquiry’s 
decision on the McKays to Peka Peka Expressway. 
Save Kapiti unsuccessfully argued that the Western 
Link Road (WLR) should be taken into account as part 
of the existing environment and permitted baseline 
to show that the benefits deriving from the McKays to 
Peka Peka Expressway should be discounted as they 
were already provided by the existing designation 
for the WLR. The Board stated that “given there is 
no prospect of the WLR proceeding if the present 
requirement and applications are approved and 
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implemented, we are satisfied we should rule out 
including the WLR as part of the permitted baseline”. 
The High Court acknowledged the Board’s discussion 
and commented (at [75], [77]):

The components of the permitted baseline test as set 
out in Bayley and Smith Chilcott were drawn together 
by the Court of Appeal in Arrigato Investments Ltd v 
Auckland Regional Council …

If the WLR designation in the present case was 
considered as an unimplemented resource consent, the 
rationale in Arrigato applies. The Board found the WLR 
designation would be superseded by the Expressway 
designation, and so to discount the adverse effects of 
the Expressway would be incorrect.

The above applies Arrigato but suggests that it is 
authority for excluding an unimplemented consent 
that will be superseded from the permitted baseline. 
This is not what Arrigato provides. It must have been 
the intent of the Board and High Court to confirm that 
this was one of those factual situations where it was 
appropriate to exclude the unimplemented consents 
that would be superseded from the permitted 
baseline. It could not have been intended that all 
superseded consents in all cases must necessarily 
be excluded as that would not accord with Arrigato. 
Arrigato provides flexibility, as reflected in another 
part of the Board’s decision (at [168], [169]):

The permitted baseline assessment is discretionary, while 
determining what constitutes the environment is a 
matter of definition and application.

The future environment assessment is to determine 
the nature of the receiving environments on which an 
activity’s effects will occur, as it might be in the future 
(that is, the existing environment) with the overlay of 
potential use and development is likely to occur.

“Likelihood” of implementation is a common 
statement in relation to unimplemented consents 
but its origins are squarely in the jurisprudence 
developed around the environment — namely in 
Queenstown-Lakes District Council v Hawthorn Estate 
Ltd [2006] NZRMA 424 (CA). So does it now also apply 
to the permitted baseline?

Hawthorn’s environment — the origins of “likely to 
be implemented”

In the Court of Appeal’s decision in Hawthorn, 
consent was sought to subdivide 34 hectares into 
32 allotments. The proposed development was 
comprehensive and included landscaping, a village 

green, ponds and mounds for privacy and amenity. 
There were existing unimplemented consents 
affecting both the subject site and surrounding area. 
The unimplemented consent applying specifically 
to the site was for an eight-lot subdivision (all with 
building platforms).

Much of the discussion in Hawthorn was about the 
impact of unimplemented consents (on- or off-site) 
and potential future consents on the environment. 
The Environment Court clearly stated that the “eight 
dwellings for which resource consent exists in the 
site itself are appropriately considered as part of the 
permitted baseline” (at [21]). Once again the existing 
consent was taken into account even though it was to 
be superseded by the new consent.

The Environment Court’s decision was upheld on 
appeal to the High Court with Fogarty J agreeing 
that it was not speculative for the Court to take 
into account the approved building platforms “in 
the triangle” (which consisted of both the site and 
surrounds). The Court of Appeal dismissed the appeal 
against the High Court’s decision and provided 
further guidance on the environment and permitted 
baseline. In part this was because the Court of 
Appeal found that Fogarty J’s decision used the term 
“baseline” when discussing the environment, and 
recognised that this could create confusion.

Hawthorn is the lead authority for determining 
the environment. In relation to the impact of 
unimplemented consents the Court commented that:

In summary, we have not found, in any of the difficulties 
Mr Wylie has referred to, any reason to depart from 
the conclusion which we have reached by considering 
the meaning of the words used in s 104(1)(a) in their 
context. In our view, the word “environment” embraces 
the future state of the environment as it might be modified 
by the utilisation of rights to carry out permitted activity 
under a district plan. It also includes the environment as 
it might be modified by the implementation of resource 
consents which have been granted at the time a particular 
application is considered, where it appears likely that 
those resource consents will be implemented. We think 
Fogarty J erred when he suggested that the effects of 
resource consents that might in future be made should 
be brought to account in considering the likely future 
state of the environment. (at [84])

The paragraph above is the genesis of the “likely to 
be implemented” test for unimplemented resource 
consents, in the context of the environment not 
the permitted baseline. The Council had argued 
there was a discretion as to whether to consider 
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unimplemented consents as per Arrigato, and that 
it was not obvious that the Environment Court had 
exercised this discretion. In response to this, the 
Court held (at [90], [91]) that:

the Council’s argument wrongly conflates the 
“permitted baseline” and the essentially factual 
exercise of ascertaining the likely state of the future 
environment. …

In reality the present question simply raises, in 
a different guise, the central complaint that the 
Council makes about the acceptance by both the 
Environment Court and the High Court that the 
receiving environment can include the future 
environment. That issue is not to be approached by 
invoking the permitted baseline, so the question 
posed does not strictly arise.

While the permitted baseline was not applicable 
in Hawthorn, it was used by the Court of Appeal to 
assist in formulating the test for determining the 
environment. For example, in deciding the extent to 
which unimplemented consents formed part of the 
environment, the Court considered the possibility 
of “environment creep” if a developer on each 
successive application was “able to argue that the 
receiving environment had already been notionally 
degraded by its potential development under the 
unimplemented consents”. The Court considered 
that the Environment Court in Hawthorn dealt with 
the unimplemented consents in a manner that was 
consistent with Arrigato in relation to the permitted 
baseline:

It will always be a question of fact as to whether 
or not an existing resource consent is going to be 
implemented. If it appeared that a developer was 
simply seeking successively more intensive resource 
consents for the same site there would inevitably come 
a point when a particular proposal was properly to 
be viewed as replacing previous proposals. That would 
have the consequence that all of the adverse effects of 
the later proposal should be taken into account, with 
no “discount” given for consents previously granted. 
We are not persuaded that the prospect of “creep” 
should lead to the conclusion that the consequences of 
the subsequent implementation of existing resource 
consents cannot be considered as part of the future 
environment. (at [79])

The above paragraph, like Arrigato, provides that 
there may come a point where no discount should 
be given for existing unimplemented consents 
but the clear concern is environmental creep, not 
simply a superseding application. Superseding 

applications are not the mischief the courts were 
seeking to address. Hawthorn did not seek to limit 
Arrigato to only include unimplemented consents 
in the permitted baseline if they were likely to 
be implemented or were not superseded. Those 
tests related to the Court’s discussion around the 
environment. In fact, in both Arrigato and Hawthorn, 
the unimplemented consent at issue was clearly 
not going to be implemented and was going to 
be superseded, yet formed part of the permitted 
baseline.

Potential blurring of the line — Ngati Kahu

While most cases refer to Hawthorn to establish 
the environment and Arrigato when discussing the 
permitted baseline, there is some cursory judicial 
comment about unimplemented consents that 
blurs the line between whether the likelihood of 
implementation is relevant when considering effects 
under the permitted baseline. One case in point is 
the litigation concerning Ngati Kahu’s opposition 
to Carrington Farms proposed development on the 
Karikari Peninsula.

Again the facts and purpose of the Ngati Kahu 
litigation are important. In short, the courts were 
considering whether, in this case, the unimplemented 
consents were relevant to determining the 
environment and/or the permitted baseline.

The applicant, Carrington Farms Ltd had an 
existing land-use consent to construct 12 residential 
dwellings (obtained non-notified). Later, Carrington 
applied for a non-complying subdivision consent to 
create 12 lots for the 12 dwellings.

Carrington argued that the existing land use consent 
was likely to be implemented and therefore relevant 
to the assessment of the environment (ie the effects 
of the subdivision should be assessed against the 
environment with the dwellings). Ngati Kahu argued 
that the existing land use consent (which it accepted 
was likely to be implemented) was part of the 
permitted baseline (rather than the environment) 
giving the Court a discretion as to whether the 
effects should be disregarded. The Environment 
Court decided that the consents formed part of the 
environment and noted that, but for that fact, it 
would have declined consent.

The Environment Court’s decision was appealed 
to the High Court: Te Runanga-a-iwi o Ngati Kahu v 
Far North District Council (2011) 16 ELRNZ 708 (HC). 
In paraphrasing Ngati Kahu’s arguments, the High 
Court stated that:
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The essence of Mr Gardner-Hopkins’ second 
submission was that the Environment Court’s finding 
of fact that it was likely that Carrington would give effect 
to the unimplemented resource consent (RC 2080553) 
related solely to the subject site and was therefore 
relevant to the question of the “permitted baseline”, 
rather than to the separate question of the future of 
the environment. The decision of the Court of Appeal 
in Arrigato, rather than the decision in Hawthorn, 
applied. (at [61])

In isolation, this paragraph could be read as 
promoting the “likely to be implemented” test to 
the permitted baseline. So too could the following 
further comment on Hawthorn:

The Court of Appeal did not, however, “overrule” its 
earlier decision in Arrigato. In Hawthorn the Court 
of Appeal accepted that the “permitted baseline”, 
which recognised both implemented and likely to be 
implemented consents for the subject site, remained 
relevant for the purpose of assessing the significance 
of effects of a particular resource application in the 
context of s 105(2A)(a), the predecessor to s 104D(1)(a) of 
the RMA. (at [103], original emphasis, bold text)

The High Court recognised that the Environment 
Court did not apply Arrigato in this case (on the basis 
that Hawthorn applied instead), yet provided some 
obiter as to how Arrigato would have applied. On 
appeal the Court of Appeal simply confirmed that 
Hawthorn was applicable, with the unimplemented 
consents forming part of the environment, and did 
not discuss the role of unimplemented consents in 
the permitted baseline.

Much like the High Court in Save Kapiti the obiter 
comments in Ngati Kahu give the impression that 
Arrigato is authority for superseded/unlikely to 
be implemented consents being excluded from the 
permitted baseline. But that is clearly not the case, 
and the obiter in Save Kapiti and Ngati Kahu should 

not be used to restrict the flexibility provided in 
Arrigato.

Unimplemented consents should not be subject to 
strict tests

The concern about environmental creep is valid, as 
is the fact that a consent may have been granted on 
the basis that there were benefits associated with 
a particular proposal that outweighed the adverse 
effects. However, the general discretion is a far 
better tool for addressing this than a rigid “likely 
to be implemented” or “not superseded” test which 
may otherwise hinder applications where creep is 
not an issue. For example, where a property changes 
ownership and the purchaser has a different vision 
for the site, the purchaser has almost certainly paid 
value for the consents, and should not be penalised 
for pursuing a different but similar outcome.

Also, if a consent has been implemented the 
development is an existing lawful activity on the 
site and its effects would form part of the permitted 
baseline. It makes little sense that the implemented 
consent is always relevant to the permitted 
baseline when the building could be demolished and 
superseded by a new consented development, yet an 
unimplemented consent does not get this benefit.

Paragraph 35 of Arrigato, when read on its own and 
out of context, could suggest that an unimplemented 
consent that will be superseded by the new consent 
application cannot be considered as part of the 
permitted baseline. However, a wider reading clearly 
shows that this is but one factor that may be relevant 
when a decision-maker is exercising it discretion. 
The real pinch test is environmental creep — 
successive applications with a crafty intention 
behind them. These can be addressed as part of the 
wider discretion if flexibility is retained. The fact 
that a consent may be superseded should not be 
determinative.
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Good afternoon everyone. Thank you for the 
invitation to speak to you this afternoon and to set 
the wheels of this Conference in motion.

As you will all be aware the National-led Government 
was returned at the weekend and has identified 
further reform of the Resource Management Act as 
an immediate priority. The Ministry has prepared 
briefings for incoming Ministers, including our 
thoughts on RMA reform, but this is not the time or 
place for me to be providing policy advice.

So instead I thought today I would outline for you 
how the Ministry is approaching its future thinking 
in respect of the environmental management 
system and the resource management sub-system 
that resides within. In doing so I will make some 
observations about contemporary resource 
management issues and debates, and pose 
some questions for you to ponder through your 
deliberations.

I want to make a disclaimer at the outset that I am 
not a lawyer, nor am I a planner. My background is 
in policy and strategy development within central 
government so my observations come from this 
orientation, in other words from about 30,000 feet.

As such I’m particularly interested in your 
perspectives because the Association’s members all 
operate at ground zero, within the bowels of the RM 
system. You see what happens day to day. Some of you 
seek to ensure outcomes are fairly arbitrated through 
the system’s processes, others of you seek to maximise 
the interests of your clients through what are often 
competitive and adversarial processes whereby 
private individuals seek to maximise the rents they 
can accrue from public resources. Over the next 
couple of days I invite you to think about the system 
from outside of the legal construct — a notion that we  
sometimes think of as being “trapped inside the 
legislation”. 

If we are to ensure the resource management system 
is fit for purpose then we need to be preoccupied 
with real world outcomes, rather than simply the 
jurisprudence, as important as it is, as the primary 
outcome. I challenge you to think about whether 
we can do better as a small country with our  
limited human and financial resources and many 
growing pressures.

The Ministry is presently giving the resource 
management system much consideration. We are 
doing this because after 23 years since the RMA was 
enacted, followed by 20 amendment Bills I might add, 
the Ministry is taking a step back and trying to assess 
the performance of the system as a whole. Successive 
legislative amendments and the introduction of 
additional statutes have targeted specific processes 
and tensions, with varying effectiveness.

The Ministry believes that the focus now needs to 
shift to assessing whether the resource management 
and planning system as a whole remains fit for 
purpose. We are doing this because we believe New 
Zealand needs to take a more strategic approach to 
the way we manage, use and develop our natural 
resources and in the ways in which we provide for 
our economic, social, cultural and environmental 
wellbeing.

We believe we need more stable and durable 
institutions for our sustainable development. Natural 
resource issues demand sustained approaches as 
the impacts of environmental degradation can leave 
long legacies, and the time to remedy impacts can 
be lengthy indeed. Most environmental pressures 
develop by a thousand cuts over long horizons, not 
from single impacts. Efficient network infrastructure 
and community development require planned 
approaches that maximise the prudent use of scarce 
resources. Non-strategic approaches that discount 
the future can lock-out future opportunities and 
create cumulative effects that overshoot biophysical 
tipping points.

Furthermore, New Zealand is a richly-endowed 
country in terms of natural resources, which 
underpin our standard of living, and in a finite 
world these resources will only become increasingly 
valuable to both use, and to protect. These 
imperatives to both use, and to protect, our natural 
resources can be expected only to increase. And as 
more and more is at stake when society contests 
what should and shouldn’t be done, the capacity for 
expensive and paralysing conflict is growing.

New Zealand needs to make the very best use 
of its resources, but it also needs to protect the 
underpinning biophysical processes on which we 
depend, and our brand and reputation as a producer 
to the world. All of this demands greater community 

Setting the scene
 � James Palmer, Deputy Secretary, Ministry for the Environment 

Address to RMLA Conference 2014
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agreement of what we are trying to achieve, in order 
to secure investment certainty, the social license 
to operate and most fundamentally a physically 
sustainable future. This is an awesome challenge 
but the future of our little country, quite literally, 
depends upon it.

The Ministry for the Environment see this challenge 
as core to its business — our mission statement is 
Environmental stewardship for a prosperous New 
Zealand. In 2012 the Ministry was reviewed under 
the Performance Improvement Framework that 
all government departments are assessed by to 
determine how well-positioned they are to deliver 
for New Zealand over the medium term. In 2012 
MfE’s review said that “In future, the [Ministry’s] 
focus needs to be on delivering longer-term 
strategic policy frameworks, through leadership 
and improving the depth and scope of MfE’s policy 
advice … to ensure it is able to not only respond to 
current priorities but set the policy agenda for the 
future”. For a small agency with a history of standing 
to the side and observing the resource management 
system as the dead hand of the State — as our Chief 
Executive likes to describe it — this is no mean feat. 
The PIF reviewers went further and claimed “New 
Zealand needs a long-term strategy and analytical 
framework for environmental management that 
is capable of generating a glide path that New 
Zealanders broadly sign-up to, and that can allow for 
varying government priorities through time”.

In response to this the Ministry has made a series of 
crucial steps forward. One of these was changing our 
operating model as a Department to do away with 
functional silos and to create end-to-end integrative 
teams that consider strategy, science, policy, 
implementation, as well as monitoring and evaluation 
in a unified and outcomes-focussed manner. In this 
way we have moved monitoring of the resource 
management system from an evaluation silo into our 
resource management policy and implementation 
directorate. Concomitant with this we are moving 
from the light touch of the biennial survey to a more 
comprehensive national monitoring system geared 
toward measuring outcomes, not just the timeliness 
of outputs.

Another step has been the development of a new 
environmental reporting framework, expressed 
in the Environmental Reporting Bill currently 
before Parliament. This sets up for the first time 
a regular and statutorily independent reporting 
by the Secretary for the Environment and the 
Government Statistician on the state and trends 
in our environment across domains of land, water, 

air, sea and climate. The framework also requires 
reporting on the pressure on the environment and 
the impacts that changes in state have on society and 
the environment. The regime gets oversight from the 
Parliamentary Commissioner for the Environment 
who has a commentary role to ensure there is 
integrity in our reporting.

The first report under the new regime was released 
in May on air quality and work is well underway 
on the first synthesis report for release before 
the middle of next year. My vision is for this to not 
be a doorstop publication such as previous state 
of the environment reports, but rather a suite of 
digital tools that tell a meaningful story to a range 
of audiences from school children to researchers. It 
is my hope that we can deliver on the Parliamentary 
Commissioner’s challenge to us in her Salmon 
lecture in July, that the new reporting regime drives 
a focus on what really matters at the expense of what 
doesn’t, and over time helps prioritise our national 
efforts in environmental management.

To support the development of a more strategic 
approach the Ministry also seized the review’s 
challenge of creating an analytical framework by 
developing the Natural Resources Framework with 
our sister agencies in the natural resources sector. 
My colleague Guy Beatson described the framework 
to this Conference last year. In simple terms the 
framework seeks to understand environmental 
issues though a systems lens that considers the 
interactions and interdependencies between our 
ecological and social systems, including the political, 
cultural and economic subsystems within. The 
framework seeks to explain outcomes in terms 
of institutions and the incentives, and in turn 
behaviours, they drive. This is important as it can 
be challenging to attribute real world outcomes to 
the outputs of our planning, consenting and legal 
processes, but we must strive to do so or ultimately 
the RMA emperor will truly have no clothes. All of 
this is about taking a deeper look at what’s going 
on within the environmental management system 
and not leaping to quick-fix solutions reactively to 
address the latest pressure.

So the Ministry for the Environment is now 
focussed on bringing together a coherent view of 
the performance of New Zealand’s environmental 
management institutions, the drivers on individual 
and collective behaviour, and the economic, social, 
cultural and environmental outcomes all of this 
is delivering for the nation. These will be reported 
regularly and independently to our citizenry to 
support more informed choices and debates about 
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how we approach resource use and environmental 
management. It is through doing this that the 
Ministry believes it has the best chance, over time, of 
generating the “glide path” for New Zealand that our 
PIF reviewers challenged us to achieve.

But we can’t do this alone. We require all parts of 
the system to be generating this greater settlement 
in what we, as a nation, are trying to achieve, which 
brings me back to this Conference and its theme. 
The challenge for all of us is to ensure that over 
time the resource management system maintains, 
or arguably develops, legitimacy, and delivers the 
outcomes New Zealand needs to prosper in an age of 
scarcity and increasing resource demands. We need 
institutions that are valued by those who use them, 
and let’s be frank, the RMA faces a deficit in this 
regard. There are those who will say it will always 
be so, because that’s inherent with the difficult 
calls required by the Act, but this is true in many 
other areas of public administration and through 
a focus on demonstrating outcomes and making 
the processes user-friendly many such areas enjoy 
greater levels of public support.

The Ministry believes that all New Zealanders want 
to live in high-quality, sustainable environments 
and they support the need for controls on resource 
use. Discussion with our most intensive extractive 
industries time and again demonstrates to me that 
they too accept the needs for limits, but what they 
most want is certainty and processes that quickly 
and efficiently deliver outcomes, whatever these 
may be. I think we should reflect on how much 
dissatisfaction with the RMA is driven by the 
processes and the performance of our institutions 
relative to the purpose and drafting of the Act.

New Zealand is a small country, with a small 
economy but with big aspirations to having high 
standards of living and world-class institutions. We 
are good at developing theory and high principles, 
but often stumble when it comes to resourcing 
implementation. Much has been said on this issue 
with respect to RMA implementation, with endless 
calls for more national direction and better 
resourcing — these things are important and are 
being increasingly provided — but can we do better 
with our existing instruments and institutions? 
It’s hard to make the case for more, if there are 
perceptions that we are not using what we already 
have to best effect.

So perhaps we should consider whether in the 
environmental, economic, social and cultural 
context we find ourselves, we are investing our 

time, our attention, our community debates and our 
scarce resources in the areas we really should be.

In the Salmon Lecture earlier this year Jan Wright 
argued that the RMA doesn’t encourage prioritisation. 
She suggested that the system struggles to separate 
out the important from the unimportant, and that 
we are often concerning ourselves with the wrong 
things. Today I want to build on Jan’s observations 
around our lack of attention to what really matters, 
and the criteria she suggested for determining 
what should concern us most. Issues which are 
irreversible, cumulative, pervasive, accelerating and 
which are reaching tipping points.

If we look at Part 2, section 5, clause 2, right at the 
very core of the purpose of the Act —consider for a 
moment the imperative of “sustaining the potential 
of natural and physical resources to meet the 
reasonably foreseeable needs of future generations” 
and “safeguarding the life-supporting capacity of” — 
and in this case, I want to talk about soil.

Every year New Zealand loses around 400 million 
tonnes of soil from our lands, into our lakes, rivers 
and estuaries and washed into the ocean, degrading 
coastal ecosystems and fisheries. New Zealand’s rate 
of soil erosion is in the order of 10 times the global 
average — and at the global level the rates are not 
sustainable. More than one million hectares of our 
pastoral lands are erosion-prone. If you contemplate 
for a moment what even one per cent of this soil loss 
means, 4 million tonnes, in the context of global food 
production, it’s not hard to see how shameful this 
will look when the global population tops 9 billion 
and much more of the world’s soils are compromised.

Travel to any of the sites of formerly great 
civilisations around the world, in North Africa and 
southern Europe, the Middle East and Asia, and even 
in parts of the Americas, and over and over again you 
will find rocks and barren, arid landscapes where 
thriving agricultural communities once flourished. 
All of these sites have the common characteristic 
of depleted and exhausted soils from unsustainable 
agricultural practices.

When it comes to meeting the reasonably 
foreseeable needs of future generations and 
safeguarding life-supporting capacity, nothing 
could be more fundamental than securing our 
soils. Soil that took millions of years to accrue and,  
as the foundation of our current economy, is 
arguably our most precious resource. Water gets 
a lot of attention as being our great taonga, but  
water is vastly more renewable than soil, and 
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without the nutrients contained in soil, water 
grows nothing.

I believe the RMA has done too little to compel 
resource managers to address this, one of the 
most significant environmental issues facing New 
Zealand. So on this most fundamental of measures 
the resource management system has failed us, and 
continues to do so.

The only local authority that I believe is actually 
requiring treatment of erosion-prone agricultural 
land is the Gisborne District Council, and in their 
case I remember 7 years ago when the then Minister 
of Agriculture had to submit to the council planning 
process, and threaten to withdraw the Crown’s 
funding incentives that had been in place for 20 years 
since Cyclone Bola, in order to get regulatory action. 
On this occasion it wasn’t the fine words of Part 2 of 
the RMA that compelled a reluctant Council to deal 
with this problem, that in their case ranked as some 
of the very worst soil loss in the world — it was the 
threat of lost funding from a Minister that tipped the 
balance.

There are a range of erosion guidelines and some 
controls in the commercial forestry and urban 
environments, but the problem and its outcomes 
still persist on a staggering scale, and no one can 
convince me that this crucial dimension of the life-
supporting capacity of the environment is secure. 
Argument that all of our erosion problems are the 
product of our geology, topography and climate just 
don’t wash when relatively low-cost solutions exist.

In my own home region of Hawke’s Bay the dry and 
barren hills, denuded of the great podacarp forests 
that once secured their soils, are now designated 
under the District Plan as Outstanding Natural 
Landscapes.

This is where I come back to Jan Wright’s observations 
about landscape protection, and her contrasting 
wind turbines that have an entirely temporary effect 
on the landscape and minimal ecological impact, 
compared to the damage of pests in our forests or 
the effects of a changing climate. In the case of King 
Salmon, fish farms that are movable and which 
have only a temporary impact on the sea floor and 
only relatively minor environmental effects, are 
denied in favour of outstanding natural landscape 
designations. I recently visited one of the sites that 
had been turned down, and what I saw was that 
immediately after the Supreme Court’s decision an 
adjacent landowner had brought in a digger, cleared 
a patch of bush, carved a large ledge into the hillside 

and built a house. This impact is far more permanent 
than what any fish farm would have.

Furthermore when you consider the productivity of 
fish farming in terms of resources per kilogram of 
protein, a few hectares of non-permanent fish farms 
in the Marlborough Sounds produce vastly more 
protein, and export revenue, than the hundreds of 
hectares of low productivity, in parts erosion-prone, 
pastoral land throughout the Sounds which are yet 
deemed acceptable.

I am not questioning the decision of the Board of 
Inquiry or the Supreme Court — they had to work 
with what was in front of them. But it is worth 
considering whether this is the sensible use of our 
natural resources that the architects of the RMA 
imagined, or whether somehow the system has 
prioritised the wrong things? Do the incentives in our 
system make it easier to protect the amenity values of 
minority interests, rather than foster the sustainable 
management of our natural resources? And if so does 
this ultimately undermine public confidence in our 
resource management institutions? I encourage you 
to debate this question over the coming days.

Of course such high-profile consenting decisions 
could be described as atypical, and by some as great 
victories for the environment and communities. 
The very high proportion of everyday resource 
consents obtaining approval (99 per cent in fact), 
gets a fair bit of discussion. Some of the commentary 
suggests that this is the system working well, and 
in other cases it is argued to be a case of the RMA 
being overly-permissive to development. To me, the 
figures present a prima facie case of over-regulation 
of things that don’t need to be regulated, and under-
regulation of those things that really do matter. To 
what extent do we systematically monitor consent 
or plan rule compliance to determine whether 
consents continue to be the best way to manage 
activities? Perhaps, once again, we should be 
looking harder at the whole tool kit, and consider 
the whole of system performance rather than 
individual instruments.

Just last week I was visiting oil and gas drilling 
operations in Taranaki, and as many of you 
know, Jan Wright produced a report recently on 
the sector expressing concern about the lack of 
regulatory oversight by councils. What didn’t get a 
lot of coverage was the fact that while the Taranaki 
Regional Council’s Plan designates exploratory 
oil and gas drilling as being permitted, it is only 
allowed subject to a number of conditions, and 
there are stringent petroleum regulations in place 
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that ensure drilling practices minimise the chances 
of environmental harm. What the Council does 
do is put significant resources into monitoring 
and compliance activity on the ground, which is 
arguably more important to outcomes than whether 
or not a consent is required at the start or not. For 
the industry, they don’t face the uncertainty of a 
consent process each time they plan to drill, but 
are very clear what they need to do to be compliant, 
and they know the Council will be watching.

My point here is that whether it be for simply building 
a garage, or for drilling a hole five kilometres into 
the earth’s mantle, these and other matters may be 
able to be dealt with through plans rather than by 
consent. This brings me to the planning system and 
debates about passive and positive planning.

There appears to be a good argument that for much 
of the last 23 years the system’s tendency has been 
to overly plan by consent at greater cost, time and 
uncertainty than need be the case. I know this has 
been argued many, many times before, but I think it 
is worth considering whether it is simply the Act’s 
fault, or if there is more at play? If some councils, in 
some circumstances, can do things differently and 
achieve better outcomes at lower costs, then what 
is going on? Are these questions more of culture, 
leadership and orientation? Why do some councils 
see the RMA as just another set of tools that help 
them discharge their responsibilities under the 
Local Government Act, while other councils start 
with the RMA planning process as their primary 
frame of reference?

This is where the wider system comes into play. The 
roles and responsibilities of decision-makers in the 
system, including the role of central government in 
providing direction, are important. But what are 
the current incentives on these decision-makers, 
and what might be done to change these incentives 
if we are getting sub-optimal outcomes? As the 
Ministry tries to understand these questions, we 
are interested in your reflections on the incentives 
you see on various players in the system — do you 
think the incentives drive the system toward truly 
achieving the lofty objectives in Part 2 of the Act? 
Even if they do partially, how efficiently is this 
achieved? Could we achieve the same outcomes 
more simply and at lower cost?

Capability and capacity in local government,  
both in terms of governance and management, are 
highly variable as we all know, and the Ministry 
believes we need to be asking whether the resources 
are really there to do the jobs that we expect of local 

authorities, in respect of resource management.

It was instructive earlier this year when LGNZ 
released a survey of priorities for local government 
Mayors and Chairs which stated that “84 per cent 
said economic growth and job creation are by 
far the most important concerns for Mayors and 
Chairs” and “46 per cent were concerned with 
environmental impact and sustainability”. I totally 
get the first priority, especially given the challenges 
for regional communities in a global economy,  
but the fact that the majority of council Mayors and 
Chairs didn’t even identify environment as one of 
their top three priorities is staggering, when you 
consider these people lead the primary delivery 
institutions of the environmental management 
system.

The focus for cities and districts, understandably, 
tends to be on the matters that are most visible to 
communities and which drive economic activity — 
stadiums, convention centres, opera houses, 
international airports. But when it comes to 
erosion control, storm water or waste disposal the  
priority can be hard for elected representatives to 
get enthused about.

The sources of funding for local government, 
including rates, warrant further consideration. 
Being a tax on assets and not income, and paid 
directly in large lump-sums, this is not likely to 
ever sit easily with communities. For many of the 
services provided by territorial local authorities 
adjacent to properties there is logic in maintaining 
a relationship between property and the funding 
of services. However, for regional councils and 
the natural resource management functions 
of unitaries the relationship can at times be 
more tenuous. In many cases regional resource 
management functions are heavily subsidised 
by council-controlled assets, but this ends up  
meaning that relatively small increases in 
expenditure can result in a large increase in rates 
on a percentage basis.

In my case I pay $150 a year to my regional council 
and would happily pay twice as much to get  
more done, but for my councillors every percentage 
point matters. When it comes to my territorial  
it’s a different story. So I think it is worth pondering 
whether we risk constraining the resourcing 
of these functions to levels that prevent the 
objectives of the RMA and the environmental 
management system more broadly to be achieved. 
Different funding-models may be able to  
better target resources according to capability 
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needs, particularly for parts of the country  
where the natural resource management challenge 
is huge and the population base small.

You will have gathered from my comment and 
much of what has come out of the Ministry in 
recent times that there is resurgent interest in 
planning. Experiences in Canterbury, Christchurch 
and Auckland have partly driven this. Arguably 
we are emerging out of a period when the value 
and importance of planning has been somewhat 
maligned, in part by the tendencies in the Act, 
and in part by the profession itself. The RMA was 
of course created at a time when neo-classical 
economic prescriptions to all areas of public 
policy reigned supreme. These prescriptions were 
often beautifully elegant but overly simplistic in 
hindsight, and relied on assumptions that haven’t 
always been borne out. The belief was that markets 
would optimally drive resource use efficiency and 
that only effects, basically non-priced externalities, 
needed managing.

Today it seems that the faith in the rationality of 
the market not to over-discount futures, and to 
efficiently align interdependent developments, was 
a little misplaced. There has possibly been much less 
pricing of externalities than had been envisaged. 
The incentives facing decision-makers at national 
and local levels to actually tackle cumulative effects 
in a timely fashion, in the absence of prescriptive 
planning, were probably not well understood.

The planning profession also needs to take its 
share of responsibility. The RMA did envision a 
new level of community participation in resource 
management and I am told by some in the planning 
profession that a “behind closed doors, technocratic 
approach” that relied on traditional consultative 
processes (of propose and defend), has been the 
norm for a profession struggling to reinvent itself. 
Greater levels of co-design, including by councillors, 
and collaboration with the community, hasn’t come 
easily. I am also told that many in the profession have 
struggled with considering planning and consenting 
proposals in their full economic, social and cultural 
context, treating each proposition before them 
mechanistically and in isolation.

It is this character of the system that frustrates 
communities and gives the system a bad reputation 
as being non-responsive, cumbersome and 
bureaucratic. The opportunity for the planning 
profession to take new approaches, as epitomised 
by the recent approaches to fresh water planning in 
Canterbury, are large and may not entirely rely on 

legislative reform (admittedly in Canterbury’s case 
the ECan Act has probably helped).

I’d like to question whether we really face a binary 
choice between passive and positive planning — 
both sit at either end of a continuum. Are we in fact 
faced with choices about where on this continuum we 
want to operate depending on the issue — possibly 
subject to criteria such as that posed by Jan Wright?

It is probably overly crude to suggest that planning 
under the RMA was never intended to be prescriptive, 
proactive or positive, particularly where network 
infrastructure or significant cumulative effects are 
concerned. In this respect should we accept that a 
degree of positive planning was always inevitable? 
Is the question that we should ask one of degree and 
orientation as opposed to which approach is right or 
wrong?

If we plan by consent, or we plan by what we restrict 
and control rather than what we provide for, do we 
ultimately not achieve the same ends, but just do it 
in a more ad hoc and reactive manner? Can efficient 
urban development with all of the network and 
social dependencies that go with it, even be achieved 
though passive planning only? Big box retail 
development in Auckland — in the past consented in 
isolation from broader infrastructural planning — is 
a case in point.

In a market economy it seems sensible that positive 
planning be restrained to only being undertaken 
to the extent necessary to ensure the efficient 
functioning of the market, including areas such as 
housing development and transportation, and also 
to manage the non-priced externalities that can only 
be accounted for through regulatory control. Some 
level of positive planning in some areas must surely 
have a place, and this is what a number of recent 
interventions have sought to achieve in response to 
community demands — housing interventions being 
a case in point.

All of this suggests a more integrated approach to 
resource management than has been typical in the 
last 23 years. At central government level we see 
greater alignment across government portfolios, 
policies and legislation as being desirable. We also 
see the need for regions, districts and cities to be 
better aligned in their priorities and planning. New 
Zealand simply cannot afford the transaction costs 
of anything but.

Finally today, I’d like to comment on another 
debate that has been running within the system 
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but is even more closely related to the Resource 
Management Act. I’d like to ask whether we face 
a binary choice between bottom lines and broad 
judgement. As has often been discussed at this 
Conference, and recently in Bill Armstrong’s article 
“Time for a More Eco-centric Approach to Resource 
Management in New Zealand” (August 2014 RMJ), 
the architects of the RMA intended for s 5(2)(a), (b) 
and (c) to be “biophysical bottom lines” that in the 
words of the Honourable Simon Upton “must not be 
compromised”.

If these bottom lines or thresholds are the 
underpinning of the remainder of the architecture 
of the Act — with communities free to make choice 
over and above the bottom lines — then it can be 
argued with some cogency that the Act at its most 
fundamental level will struggle to work in the 
absence of bottom lines.

It is hard to argue that there are not biophysical limits 
that need to be protected in order for life to continue 
over time. Not everything can be traded-off all of the 
time. Without bottom lines, or boundaries as they are 
increasingly described, it’s hard to see how we can 
actually have a framework that meaningfully defines 
and guides choices for communities. Internationally 
the idea of planetary boundaries and tipping points 
has become the focus of earth sciences, and become 
increasingly accepted by governments, businesses, 
scientists and NGOs as a fact.

As Bill Armstrong pointed out, back in 1995 the 
Honourable Simon Upton argued that “unless there 
is a bottom line, sustainable management ceases to 
be a fixed point or pre-eminent principle, and sinks 
back into becoming a mealy-mouthed manifesto 
whose meaning is whatever decision-makers on the 
day want it to be”. The Chief Justice, in her Salmon 
Lecture last year, similarly observed that “effective 
judicial supervision occurs when there are minimum 
standards or an enacted hierarchy of values to be 
protected”. If bottom lines are so important for the 
sound functioning of the system then we need to 
understand why they haven’t been forthcoming, and 
what barriers are preventing them, whether these be 
social, cultural, political, economic or legal.

So it is with our experience of freshwater policy. 
The lack of bottom lines and national guidance over 
the last two decades has undoubtedly contributed 
to the relatively poor progress many regions have 
made in managing water. The Land and Water 
Forum was instrumental in driving the national 
policy dialogue to a point where it was agreed that 
we needed limits. The NPS and National Objectives 

Framework on freshwater have all the elements 
of a way forward: the framework articulates and 
requires the enforcement of biophysical bottom lines 
based on science that fulfils the s 5 requirements. 
The framework also guides choices for communities 
above this level that enables broad judgement to be 
exercised over a range of societal values, including 
environmental ones, but only above the bottom 
line. The approach also encourages collaborative 
processes at community level so that outcomes are 
planned and provided for, and therefore consenting 
activity can be significantly more certain and 
predictable for resource users, decision-makers and 
the wider community.

It seems in this case we will end up with a mixture 
of bottom lines, broad judgement and some passive 
as well as positive planning emerging. I want to 
just note that while science can help us enormously 
with defining bottom lines, science cannot give us 
the “right” answer, and some degree of judgement 
will always be required. In the case of the National 
Objectives Framework, some 60 scientists were 
asked to apply their best science and judgement to 
the question of bottom lines, which involved great 
debate — and it is true that there are still dissenting 
voices in the community.

While I think we should generally be striving for 
better environmental performance, I also note that 
bottom lines cannot be equated with very high 
levels of ecological health, otherwise the rest of the 
architecture of the Act falls over, much of our use of 
natural resources becomes ultra vires the Act, and 
frankly the legitimacy of the modification of the 
environment for human wellbeing comes into doubt. 
At this point we don’t have an economy.

The Ministry believes we need an environmental 
management and planning system that can 
proactively identify fragilities in the resilience of 
our ecological systems, and set and enforce bottom 
lines accordingly. We need a system that highlights 
and prioritises the issues that matter and facilitates 
community dialogue on these, supported by a strong 
evidential base. We need a system that develops 
broad community agreement on where higher levels 
of environmental protection should be achieved over 
and above these bottom lines — and makes clear to 
resource users where, when and how resource use 
and development can take place. This needs to be 
predictable, and the cost of getting to this clarity of 
objectives and outcomes to be as low cost as possible. 
It may take more upfront investment but by reducing 
uncertainty and conflict down the track we should 
reduce costs in the long run.
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So where does this leave us? I have argued today that 
the RMA needs to be seen in the context of the wider 
system in which it operates, and that we should 
concern ourselves more with the outcomes than the 
mechanics of legislation. I agree with Jan Wright 
that the system has not encouraged a focus on 
what matters, and too often has undermined public 
confidence in our institutions by over-regulating 
things that matter less, and under-regulating things 
that matter most. To this end I have also contended, 
as many others have including the architects of the 
legislation, that we have delivered pretty average 
environmental and economic outcomes.

The Ministry believes that broad judgement or 
balancing is appropriate for the Act, but only above 
bottom lines that need to be set. The National 
Objectives Framework is the very embodiment of 
this. Furthermore, we believe that for the effects-
based approach to truly work as intended then 
bottom lines are vital, and changes in the practice 
and the resourcing of planning is required.

We believe that a more integrative approach is also 
required and that this isn’t necessarily at odds with 
the effects-based approach — it is not binary. We 
can still take an effects-based approach to planning 
and consenting, while getting better at defining and 
articulating community outcomes through more 

engaged and collaborative planning practices based 
on better data and information to support both 
bottom lines and appropriate choices. We need to 
drive better alignment of national policy across 
areas such as transport, housing and energy with 
local government, and we need to drive better 
alignment and coherency between regional, district 
and city planning.

We believe that we can retain the best aspects of 
local decision-making where these are supported 
by national direction that helps set bottom lines, 
and guides the choices available to communities. 
It is not a question of going back to the Town and 
Country Planning Act — instead we have the 
opportunity to take the next big leap in reform of the 
RMA by thinking about our learning from the last 
three decades, and taking a system-wide approach 
that considers greater national direction, more 
investment in science and economics, as well as 
enhanced and supported capacity and capability of 
our local authorities.

If we constrain our thinking to simply making more 
amendments to the Act, and leave all other settings 
constant, then we are doomed to keep repeating the 
failings of the last 23 years.

Thank you for your time today.

The Resource Management Act: Origins, context and 
intentions

 � Lindsay Gow, Resource Management Law Association Conference, Dunedin, 25 September 2014

Part 1: Origins and context

The RMA was the result of a number of policy, 
governance and resource and management issues 
and events. These led to the development of the 
Resource Management Law Reform process (RMLR) 
in 1988. The principal issues as I saw them were: 

A growing awareness of environmental and 
resource issues

The origins of this go back well into the early part 
of the 20th century, indeed even earlier, with the 
creation of national parks and reserves. New 
Zealand’s leading role in soil conservation in the 
1930s was also a notable contributor. But the big 
development initiatives in the post- World War II era, 

especially hydro-electric developments, started to 
result in raised public awareness and reaction. One 
of the first examples of this was the Aratiatia Dam 
(on the Waikato River near Taupo) where public 
pressure resulted in a compromise. This resulted 
in an agreement to turn the Aratiatia rapids on and 
off twice a day — rather than have them de-watered 
permanently. This “instant rapids” effect still 
happens today.

It was probably the proposal to raise Lake Manapouri 
that garnered the greatest interest and reaction, 
and put environmental issues very much at centre 
stage. Native forest logging issues and proposals 
also resulted in a huge public and community 
reaction. Then there was the reaction to the “Think 
Big” projects of the early 1980s, which resulted in 
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the abandonment of one of the proposals — for an 
aluminum smelter at Aramoana near Dunedin. There 
was also the Clyde Dam saga where, after a series 
of different decisions, a final Planning Tribunal 
decision to decline it was overturned by legislation.

A notable positive measure that started reinforcing 
the importance of environmental values was the 
Water and Soil Conservation Amendment Act 
1981, which allowed protection through water 
conservation orders for what were called “wild 
and scenic rivers”. This legislation dealt with rivers 
outside national parks — which already effectively 
had protection. It prefaced a more comprehensive 
approach in the mid-1980s to identifying and 
categorising river and water values. Since then, 11 
rivers (three in the North Island and eight in the 
South Island) have had national water conservation 
orders on parts of their waters. Under the RMA 
(which continued with water conservation orders), 
another three rivers have been protected — one in 
the North Island and two in the South Island.

The advent of the Commission for the Environment 
started a process that brought key environmental 
issues and concerns into the heart of the 
Government and its policy-making. The Commission 
had an environmental impact assessment role for 
Government projects, but it also provided a bold 
and, as seen at the time, often controversial voice 
on environmental issues and problems. It used 
reason and evidence to advance its arguments, 
and gradually some of the issues and problems it 
put forward took root, leading in part to eventual 
changes in Government administration. These, in 
turn, led to the RMA.

A major, worldwide phenomenon that set the scene 
for bold, integrated thinking about resources and 
society was the UN’s significant 1987 report Our 
Common Future, known as the Brundtland Report 
after Gro Harlem Brundtland, ex-PM of Norway, and 
Chair of the Commission that wrote it. One of its 
seminal findings was:

Failures to manage the environment and to sustain 
development threaten to overwhelm all countries. 
Environment and development are not separate 
challenges; they are inexorably linked. Development 
cannot subsist upon a deteriorating environmental 
resource base; the environment cannot be protected 
when growth leaves out of account the costs of 
environmental destruction. These problems cannot 
be treated separately by fragmented institutions and 
policies. They are linked in a complex system of cause 
and effect. ( Chapter 1, at [40])

National development

The “Think Big” energy projects led to Government 
concerns that planning permissions and water-
rights approvals, not to mention many other 
legislative requirements, might stymie the urgency 
with which they wanted to advance these projects. 
Accordingly, a forerunner concept to the RMA, 
the National Development Act 1979, was enacted. 
It provided for fast-track procedures for major 
developments and this involved the suspension of 
the effects of a number of major statutes — some 
18 in all.

The National Development Act provided for the 
Planning Tribunal to undertake inquiries into the 
proposals, receiving submissions from affected 
local authorities, industry and the public. But its 
recommendations to the Government could be 
confirmed, modified or overturned by an Order in 
Council process. Despite requirements to explain 
deviations from the Tribunal’s recommendations 
and to lay the proposals before Parliament, the 
Act’s provisions were deemed by many to be 
unacceptable, if not unconstitutional.

Māori issues

The 1980s was the decade of the flowering of the 
Māori renaissance, a nation-wide political, social and 
cultural awakening of the place and tradition of Māori 
values and practices, and grievances since colonial 
times. Māori entered the professions, the urban 
middle class, and became much more politically 
active, driving this renaissance. Growing Pakeha 
interest and supporting research accompanied the 
activism.

The result was a wide recognition of the Treaty 
of Waitangi and its place in our constitutional 
arrangements. References to the principles of the 
Treaty made their way into legislation and resulted 
in a new and wider look at Māori ideas, interests and 
expectations.

The benefit to the RMA was the integrated way Māori 
viewed the environment — a big change from the 
more reductionist approach characterised by much 
of the practice, legislation and governance structure 
of the time. With this came changing Pakeha insights 
into issues such as water quality.

When I lived in Hamilton in the 1950s, the Waikato 
River was basically a drain. This was deemed 
acceptable if not normal by the Pakeha decision-
makers of the time. They were mostly immune to and 
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completely disconnected from what Māori thought 
about the state of the River.

Department of Conservation, Ministry for the 
Environment, Parliamentary Commissioner for the 
Environment

The incoming 1984 Labour Government promised and 
delivered comprehensive changes to environment 
and conservation policy and operations. After a 
public review it: established a dedicated Department 
of Conservation (which had responsibilities only 
for natural resource and ecological conservation 
and management); abolished the Lands and Survey 
Department and the Forest Service (both of which 
previously had conservation but also development 
functions); established an environmental policy 
agency in the Ministry for the Environment, and 
an environmental ombudsman in the Office of the 
Parliamentary Commissioner for the Environment.

By any standards, these were radical changes for 
the time. They put environment, resource and 
conservation issues in the centre of the political and 
public agenda.

Planning, and water and soil reviews

Helped by the growing environmental awareness 
and, I think, by the integrated consenting experience 
of the National Development Act, there were a 
number of proposals to review the then current suite 
of environmental and resource law.

Tony Hearn QC was commissioned to review the 
Town and Country Planning Act — and the Ministry of 
Works and Development initiated work on reviewing 
the Water and Soil legislation. Pollution management 
and air quality were also issues under consideration. 
The DoC’s new, focussed role was applied to some 
30 per cent or more of New Zealand’s land area, and 
work was done to decide which forests and other 
lands should be protected, or used for production. 
The Ministry for the Environment inherited (from its 
predecessor the Commission for the Environment) 
and did further work on, what became known as the 
review of resource statutes, which was one of my 
responsibilities.

The new Right

1984 prefaced an unbelievable swing by the 
traditionally leftist Labour Government into a 
radical adventure of new Right politics. The Treasury 
led this intellectually from within the public service, 
and attempted to massively change the country’s 

economic, social and governance institutions and 
practices.

The policies promoted then are still espoused by 
parties like ACT. They assume a radically minimalist 
role for Government, and a preference for resolving 
resource and property issues by way of the tort of 
nuisance.

The Treasury was one of the major forces affecting 
the RMLR work. It had clear ideas on the best means 
of resource and, particularly, water allocation. In the 
world of the new Right, some of the more extreme 
Treasury officials were adamant that only private 
property rights should form the basis of all resource 
allocation. They had supporters in the Cabinet, (the 
now Sir) Roger Douglas being just one.

In the event, the issues raised by Treaty legislation, 
and judicial interpretations on the Treaty and its 
principles (Lord Cooke’s seminal judgments spring 
to mind), led to an acceptance that Māori interests 
could not be reduced to European-style property 
rights. To the Treasury acolytes this was a market 
failure that should be corrected, but eventually they 
accepted that “common property” resources such 
as water, air and coastal waters needed a coherent 
management framework. Strange as it may seem, this 
contributed to the strong environmental dimensions 
evident today in the RMA.

Geoffrey Palmer, David Caygill and Simon Upton

Without these three Ministers, there would be no 
RMA in its current form.

Geoffrey Palmer (now Sir Geoffrey Palmer QC) 
has already given you his detailed and informed 
views on the origins and changes to the RMA (“The 
Resource Management Act — How we got it and what 
changes are being made to it” RMLA Conference, 
New Plymouth, 27 Sept 2013). Suffice it for me to 
say that his penchant for and long interest in law 
reform, fuelled by experiences with the National 
Development Act, led him to decide very quickly that 
a major resource law reform was needed. Further, 
he decided that it deserved careful, evidence-based 
thought, public involvement and a progressive stage-
by-stage process.

I recall our first briefing with the new Environment 
Minister in 1987, when we tabled the work on resource 
use statutes. Geoffrey quickly took a strong interest, 
and two hours later after an intense but productive 
interrogation by him, we left with instructions to 
start immediately on this.
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Geoffrey, assisted by Philip Woollaston, then 
Associate Minister, took a direct and personal 
interest in the management and development 
of what became the Resource Management Law 
Reform, and then the Resource Management Bill.

David Caygill was the moderate and thoughtful 
assistant to Roger Douglas, and became Minister of 
Finance when Roger Douglas resigned. His practical 
approach and knowledge of planning legislation 
resulted in a moderating of some of the more 
extreme Treasury ideas.

Geoffrey Palmer introduced the RMA Bill to the 
House in 1990. But it did not progress and was 
still before the House when the Government 
changed in November 1990. Simon Upton was 
appointed Environment Minister under the new 
National Government. He came into power with a 
brief effectively to dismember the RMA: the Act’s 
possible demise was an election issue (a status the 
RMA still holds).

Simon agreed to establish an informed Review 
Group to examine the RMA Bill and its provisions. He 
listened closely to the Group’s findings, and worked 
with us to modify and, in my opinion, improve what 
became the RMA. Like Sir Geoffrey, Simon was not a 
remote Minister who left everything to officials. He 
took an intense and detailed interest in the whole 
package, and in the eventual legislation.

Simon Upton’s fingerprints are still apparent in 
RMA provisions and procedures such as the use of 
the term sustainable management and its definition 
in s 2 (sustainable management is intended to 
achieve sustainable development); the protection 
of the habitat of trout and salmon (suggested by 
Guy Salmon as a surrogate for water quality); the 
provisions for privately initiated plan changes 
(s 73(2)); and the presumption that district plans 
do not have to regulate (s 76(1) unless deemed 
desirable to fulfill one of the provisions in s 76(1)(a) 
and (b).

Rightly in my view, Simon saw rules not as an 
inevitable requirement, but as a means (and not 
necessarily the only or best means) to achieve or 
help achieve clearly defined outcomes.

Local government reform

The natural resource provisions in the RMA could 
not have succeeded without major changes to local 
government, especially the creation of regional 
authorities based on catchment boundaries. There 

was, coincident with the RMLR process, a parallel 
local government reform. As one of the Officials 
Group providing advice, I championed the creation 
of regional authorities and consider they have been 
and still are a most effective means of discharging 
integrated resource management responsibilities.

Part 2: Intentions and results of the RMA

The following are my recollections of some of the 
major intentions behind the 1991 RMA, together 
with observations about the results I believe have 
been delivered over the last 22 years.

Sustainable resource development from integrated 
and sustainable management

The RMA was intended to:
• stimulate more ecosystem-based analysis and 

management, resulting in an increased and 
sustained quality of natural, and especially 
indigenous, resources,

• integrate land and water (all fresh water, lake and 
river beds, wetlands, and ground water, and their 
resource quality, conservation and allocation) 
into one framework, which was an extension of 
the water and soil approach already developed 
under the water and soil legislation,

• protect outstanding natural features and 
landscapes, and historic heritage,

• include all pollution management issues into the 
catchment-based management approach,

• include air quality management into the Act,

• extend water jurisdiction to include the coastal 
environment, and marine water and the sea bed.

Result

• There has been progressively more ecosystem-
based research, policy and management, 
especially related whole-catchment thinking, 
including biodiversity. Initially much research 
and related policy application took on and 
maintained the familiar reductionist forms 
where land and water components were divided 
up.

• There have been noticeable changes and 
significant initial improvements in water quality, 
with raw sewage and raw industrial discharges 
being eliminated.
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• Water allocation and point-source discharges 
into water have been systematically improved, 
and most managed successfully.

• Air quality has been tackled systematically and 
has gradually improved — although trade-offs 
between maintaining problem sources of air 
pollution (like wood fires and motor-vehicle 
exhausts in urban areas), and employing more 
stringent controls, still cause issues.

• Coastal water quality and coastal environmental 
management has a much higher public profile, 
and marine water quality is noticeably 
improving — helped by abolishing raw sewage 
inflows, controlling boat effluent and, especially, 
controlling industrial discharges.

• Unfortunately, there are continuing poor and 
inadequate results in relation to the big water-
quality problem: nutrient and pathogen inflows 
into both fresh and marine waters. These mainly 
come from both urban and farming (especially 
dairy farming) non-point (general run-off) 
sources.

Regional and local decisions, clear plans and 
justified rules

The RMA was intended to:
• devolve decisions to the appropriate communities 

directly affected by the consequences of those 
decisions, and who have the incentives and 
information to make good resource decisions,

• ensure that plans, and especially rules, were 
based on clear outcomes (called environmental 
results in the RMA), related evidence and 
reasoned analysis, not to mention community 
involvement and support,

• ensure regulatory rules were only used where 
these were best applied, rather than simply 
because they were an easy means to claim 
problems would be solved.

Result

Devolved decisions were taken up enthusiastically 
to the point where national decisions on policy 
statements and standards were vigourously 
resisted. In some cases, devolution has resulted  
in local interests having an unacceptable  
dominance, leading to poor decisions — in other 
cases political differences and inertia have led to 
insufficient change.

On balance, and probably despite rather too detailed 
specifications for plan thinking and making, too 
many plans didn’t consistently show they were 
based on clear outcomes, related evidence and 
reasoned analysis. Such plans had little overall 
coherence and comprised often disconnected 
provisions.

In my view, one of the contributing problems here 
was the decision to allow existing district plan 
schemes under the Town and Country Planning 
Act to be rolled unchanged into the new regime. 
Reviews would come later — much later, as often 
happened. This resulted in far too many rules that 
were not reassessed and/or removed, simply being 
added to under the RMA provisions.

There was a tradition under the Town and Country 
Planning Act of writing formulaic plans and rules, 
with the same type of rules appearing all over 
the country. This had an absurd edge — I recall 
for example the fascinating provision for whaling 
stations in the then Putaruru Borough District 
Planning Scheme!

Too many district plans became far too complicated 
and caused, together with their notification 
requirements, a major backlash against the 
legislation. Looking back, a simpler, more zero-
based approach to redeveloping plans would have 
been desirable.

Further, the RMA was designed more for natural 
resource management, rather than urban planning 
where highly-modified landscapes predominate. 
There should have been, and still should be, 
distinguishing and probably somewhat different 
sets of principles for urban planning and design.

Regional plans have fared better, helped I think by 
the absence of any statutory predecessor plans or 
traditions. Regional plans were designed to enable 
better management of the default restrictions (s  63). 
Therefore there was usually a clear purpose for 
them, and they tended to be much better-reasoned 
documents than many district plans. Nevertheless, 
they were an experiment and on reflection I think 
started off being too fractured, sometimes with too 
many discrete plans for particular problems. Over 
time they have aggregated into more comprehensive 
and coherent documents.

Regional policy statements were designed to be 
the big, integrating mechanism. The RMA provides 
consistent requirements for those developing 
regional and district plans to, respectively, have 
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regard to and give effect to policy statements. It is 
difficult to know how effective these requirements 
have been, and there are no doubt differing views 
about their usefulness and/or effectiveness.  
It would be interesting to see whether there are 
discernable differences in outcomes between 
authorities that have combined district and  
regional functions (Nelson, Tasman, Marlborough, 
Gisborne and now Auckland), and those that 
haven’t.

A big problem with plans is that rules are not by 
any means necessarily the first or best means 
of achieving outcomes. They are relatively easy 
to produce, and politicians like them because 
they appear to be costless. By contrast, economic 
instruments (like subsidies and incentives, or 
charges for resource use) present a very different 
picture to politicians and voters.

More effects-based plans and rules, and fewer 
standardised rules and requirements

Effects-based plans and rules were designed to 
encourage a logical consideration about outcomes, 
policies and then methods. The idea was that 
rules should target the adverse effects of resource 
development, rather than be constructed to 
encompass all sorts of restrictions that didn’t 
target problem effects, and worse, created adverse 
side effects and new problems.

Result

Again, rather than start anew, district plan effects-
based rules were too often added to or merged 
with what was already there. In some cases very 
complicated and difficult to understand systems of 
rules evolved. The jurisprudence dealt better with 
effects, though sometimes narrowly, and built a 
large body of case law that is still evolving.

In my view, on balance, the effects-based approach 
worked and helped push for better, more targeted 
rules, but was not without its own problems.

Joint decision-making, faster “one stop shop” 
decisions, call-in procedures for nationally 
significant proposals

This was intended to emulate the “one stop shop” 
provisions in the National Development Act. In 
the case of call-ins, it provided a means to change 
the level of decision-making so as to enable wider, 
national considerations.

Result

The uptake and use of this was variable, but 
joint decision-making (of regional and district 
authorities) was widely adopted where appropriate. 
Timeliness of decisions was and always is a big issue. 
This is probably why the current provisions under 
the EPA regime (Part 6AA) have strict time-frame 
requirements for referrals to Boards of Inquiry.

Reflecting Māori values and interests

The RMA was intended to:
• identify and protect customary rights,

• take into account the values and interests of Māori 
including through reflecting the principles of the 
Treaty of Waitangi in decisions,

• provide ways and means for Māori interests to 
be represented in the development of plans and 
consent applications.

Result

Māori participation has definitely improved and 
increased, though there is a continual backlash 
against this.

Ideas like transfer of powers and co-governance 
have had little uptake.

There is still a way to go to realise the intentions of 
the RMA which were both bold for their time, and 
probably somewhat ahead of their time.

Limiting trade competition

In the context of its libertarian economic origins, 
there was a strong view that while environmental 
regulation might be acceptable because of market 
failure, any attempt to promote or control trade 
competition was well outside its brief. So provisions 
were included, and have since it seems, been 
endlessly added and amended to achieve this result.

Result

The continuous changes to the trade competition 
provisions suggest they haven’t worked, or 
haven’t worked well enough. There are numerous 
examples of trade competitors suddenly becoming 
environmental advocates and/or using all manner 
of approaches to limit a potential competitor’s 
proposal.
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Open public participation with no restrictions on 
standing

At the time of enactment, this was new to town and 
country planning and was strongly demanded by 
community and public groups.

Result

The experience with open participation seems to 
have two sides — development proponents often 
dislike it, while communities take the opposite 
view. There was an initial fear that roving gangs 
of objectors from far away would plague local 
proceedings. This hasn’t happened, and I suspect 
that there is not much difference between open and 
more limited participation rights.

Clearly, especially in major urban situations, 
participation has come to be regarded by many 
proponents as a sure-fire means of stopping, delaying 
or severely changing development proposals. And 
this has led to seemingly endless legislative and 
practice changes.

Publically accessible, judicially decided declaration 
and enforcement procedures

This was new at the time, and was demanded by 
those who felt local authorities didn’t act fairly when 
making determinations on plan interpretation and 
enforcement.

Result

These provisions have worked well. This has been 
helped by the incisive, dispassionate and often 
speedy actions of the Environment Court.

National policy statements, National environmental 
standards

These were provided to ensure that “environmental 
bottom lines”, as Simon Upton called them, could 
be specified where necessary and boundaries set 
below which adverse effects would not be permitted. 
National policy statements were, and still are, a 
device to set out nationally significant policy issues 
and to have these reflected through the hierarchy of 
policy statements and plans.

Result

As mentioned above, there was initial resistance 
by the newly created regional councils to having 

national standards imposed on them. They wanted 
the opportunity to do their own thing first. There 
is a plausible argument here — nationally imposed 
standards tend to be “one size fits all”, and in 
a country as diverse as New Zealand strict all-
embracing standards may lead to perverse outcomes.

Initially both the MfE and regional authorities 
worked together to develop standards that were 
then applied by region, and changed and modified 
as needed. The only policy statement that was 
promulgated was the mandatory coastal one.

Much criticism was heaped on the MfE for not racing 
to develop standards faster. Of course the critics all 
wanted their own type of standard to be imposed 
on everyone else. My view is that there was a big 
learning curve here. Maybe the learning has taken 
longer than it should have, but early promulgation of 
national standards may well have resulted in major 
problems in practice.

In the event, policy statements and standards have 
since been written. They deal with setting both 
restrictions and requirements for environmental 
domains like fresh water management, air quality, 
drinking-water sources, soil contaminants and, 
strangely perhaps in an environmental statute, 
standards for managing electricity transmission 
and telecommunications facilities. Looking at the 
background work and options to the standard on 
ecological flows and water levels shows just how 
complex and difficult this sort of work is.

The National Policy Statement on Fresh Water 
Management 2011 was changed to include specified 
low-level environmental bottom lines, but the 
statement hastens to say that these are not 
standards to be achieved — they are the levels below 
which quality measures must not fall, and that there 
are still exemption provisions. Of course this type of 
policy statement is only the beginning of a process 
of translation and implementation through regional 
authority measures, and it is expected to take 
another 10 years or more before it has full effect.

It would be interesting to know whether such 
national policy statement outcomes would have been 
achieved in most areas without them having been 
promulgated in a national policy statement. There 
are differing views on this. One notable commentator, 
Sir Geoffrey Palmer, is of the view that there has 
not been enough central government guidance on 
vital matters (Sir Geoffrey Palmer Reform: A Memoir 
(Victoria University Press, 2013) at 428).
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Concluding thoughts

The RMA is now 22 years on. It still maintains 
the same basic structure and approach as it did 
in 1991 (though of course there have been many 
amendments). In my opinion there have been too 
many piecemeal changes responding to one-off 
issues, and this has led to a weighty and somewhat 
cumbersome legislative package.

Was the RMA worth it? … that’s impossible to answer 
definitively. But I think that, as this discourse 
shows, it has many positive attributes. The RMA 
has delivered on improving our environment, 
imperfectly and insufficiently perhaps, but I think 
without it the fractured legislative environmental 
landscape it replaced (some 59 statutes) would 
have resulted in far less progress, and a lot more 
bureaucratic churn for critics to lambast.

Where to from here? I think it’s time for a thorough 
review — not initially of the RMA’s current 
procedures and processes, but of the environmental 
issues we now face, and what role regulatory 
intervention like the RMA’s should play in achieving 
clear and well-specified outcomes.

We face some big issues — climate change and 
pathways to renewable energy, sustaining our 
indigenous biodiversity, our primary sector 
production, and developing more liveable, efficient 
(especially in terms of energy and transport) and 
higher-quality urban environments.

Of course these are not just environmental 
questions, they are sustainable development 
ones. The big issue, of New Zealand’s sustainable 
future — questions about and responses to it, 
outcomes and results deriving from it — ideally 
should be used to set this country’s social, economic 
and environmental future. Within this, the place of 
a new RMA, or whatever is best placed to achieve 
RMA-type regulatory purposes, should be crafted.

Having been part of the strategy and planning 
systems of New Zealand for well over 40 years, 
my experience tells me this country unfortunately 
won’t address the big sustainable development 
issues in any strategic, coherent way. Past 
institutions that tried this sort of thing — the 
National Development Council of the late 1960s and 
the Planning Council of the 1970s, who both did some 
very good work — ended up being mostly ignored. 
Sadly, New Zealanders think and act together only 
in adversity, and for big environmental issues by 
then it’s too late.

That’s not to say we shouldn’t try widening the 
horizons within which the RMA is viewed before we 
make changes to it. We had wide horizons back in 
the Resource Management Law Reform days when 
the law was crafted … it’s time for them again.
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Climate Change and Coastal Development Law in Australia 
Justine Bell (The Federation Press, Australia, 2014)

 � Book review by Vernon Rive, Senior Lecturer in Law, AUT Law School, Auckland

A 2013 report prepared for Wellington City Council by 
environmental and engineering consultants Tonkin 
& Taylor, made available publicly in October of this 
year, reveals details on the number of properties 

and components of public infrastructure at risk 
from hazards associated with climate change over 
the next 100 years (Report: Sea Level Rise Options 
Analysis (June 2013) available at <http://wellington.
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June 2003, Judge Newhook; Gillies v Otago Regional 
Council EnvC C060/08, 11 May 2008, Judge Smith.

In a judgment delivered in December 2013, Williams 
J ruled against a judicial review challenge to a 
decision by the Kapiti Coast District Council to 
include a series of coastal erosion hazard “prediction 
lines” on Land Information Memorandum (LIM) 
reports for 1800 coastal properties in the Kapiti 
Coast District (Weir v Kapiti Coast District Council 
[2013] NZHC 3522). While the legal challenge 
was dismissed, Williams J made it clear that he 
considered changes be made to the way hazard 
information should be reported by the Council in 
LIMs “to ensure clarity, fairness and balance” (at 
[74]).

Judicial consideration of aspects of local and 
regional policy and decision-making concerning 
adaptive responses to climate change appear likely 
to increase as the effects of climate change become 
more manifest.

As New Zealand policy-makers, landowners, 
decision-makers and courts continue to grapple 
with the complexities of responding to climate 
change, it is useful to review legal developments 
in related jurisdictions. Justine Bell’s book Climate 
Change and Coastal Development Law in Australia 
is both timely and relevant to the process of policy 
development and risk management in New Zealand. 
Despite the obvious constitutional differences 
between New Zealand and Australia (including, 
notably the federal/State structure) there are few 
legal or policy issues presented by the impacts of 
climate change on coastal development which have 
arisen in Australia which have not already come up 
in New Zealand, or which are not likely to present 
themselves in this country very soon.

As Ms Bell explains in her introduction, the purpose 
of the book “is to provide a comprehensive analysis 
of the range of legal issues that are likely to arise 
in Australia as governments search for the most 
effective way to adapt to the predicted impacts of 
sea-level rise” (at 2). More specifically, the book 
focuses on adaption to the coastal hazards of sea-
level rise, erosion, and storm-tide inundation. She 
adopts a multi-jurisdictional analysis of issues and 
legal tools available to address the impact of climate 
change at federal, State and local government level, 
including chapter 7 devoted to an examination of 
liability and litigation issues to government — 
a topic which will, no doubt, be of considerable 
interest to New Zealand local government 
representatives and their advisers.

govt.nz/~/media/services/environment-and-waste/
environment/files/61579-wcc-sea-level-rise-options.
pdf>). Under one scenario, city-wide impacts to 
assets exceed $6 billion with around 2000 residents 
displaced (Table A. City-wide impacts of sea-
level rise for Scenarios 1 and 2, above note 1, at the 
unnumbered first page of the Executive Summary). 
With approximately 65 per cent of New Zealand’s 
population residing within 5 kilometres of the coast, 
the risks and proportional costs identified in the 2013 
Tonkin & Taylor Report are likely to be replicated in 
many other parts of the country (2006 Census data, 
available at <http://www.stats.govt.nz/browse_for_
stats/population/Migration/internal-migration/
are-nzs-living-closer-to-coast.aspx>).

Unsurprisingly, a growing awareness of the 
need to appropriately manage climate-change 
related risks has resulted in the development and 
implementation of strategic planning responses by 
a wide range of New Zealand territorial and regional 
authorities. Those responses have not always been 
popular. Environment Court challenges to local 
authority decisions to restrict or place conditions on 
development in coastal areas have addressed issues 
as varied as:

• the appropriate reasonable allowance for the sea-
level rise when planning coastal developments; 
Save the Bay v Canterbury Regional Council 
EnvC C6/2001, 19 January 2001 at 18; Fore World 
Developments Ltd v Napier City Council EnvC 
W29/06, 13 April 2006, Judge Thompson, at 24; 
Hemi v Waikato District Council [2010] NZEnvC 216, 
Judge Harland, at [63];

• the prudent planning timeframe for climate 
change effects considerations; Fore World 
Developments Ltd v Napier City Council EnvC 
W29/06, 13 April 2006; Southern Environmental 
Association (Wellington) Inc v Wellington City 
Council [2010] NZEnvC 114, Judge Thompson;

• the role of courts in preventing or limiting 
exposure to climate change risks; New Zealand 
Cashflow Control Ltd v Christchurch City Council 
EnvC C060/03, 10 May 2003, Judge Smith, at [184]; 
Buckley v South Wairarapa District Council EnvC 
W004/08, 4 February 2008, Judge Kenderdine, at 
31; Waterfront Watch Inc v Wellington Regional 
Council EnvC W043/09, 9 June 2009, Judge 
Thompson;

• court recognition of climate change effects other 
than sea-level rise; Gulf District Plan Association 
Inc v Auckland City Council EnvC A101/2003, 19 
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The book commences with an introductory chapter 
which places the subsequent substantive analysis in 
its scientific, international and high-level national 
policy context. Unlike New Zealand, Australia 
developed a formal National Climate Change 
Adaptation Framework in 2007 which provides 
overarching policy guidance for State and local 
government instruments. Nevertheless, Bell notes 
that “even in a political environment conducive to 
climate change adaptation, there are significant legal 
and policy challenges associated with regulating 
coastal hazards”, observing that the policy area 
is “fraught with uncertainty” (at 13–14). This 
uncertainty at a scientific level in turn “impedes the 
ability of law and policy-makers to develop effective 
laws, and affects public support for government 
initiatives” (at 17).

The introductory chapter also usefully identifies the 
broad categories of adaptation options which will 
be familiar to those involved in coastal planning 
policy in New Zealand, including: protection or 
defence, retreat, accommodation and avoidance. As 
Bell remarks, choosing an adaptation option “is not 
an easy task for policy-makers, as this decision may 
involve development conflicts and trade-offs” (at 15).

Chapter 2 contains a comprehensive overview of the 
seven Australian State government legislative and 
policy frameworks. Bell’s description and analysis 
reveals a (perhaps not unexpected) degree of 
complexity resulting from hierarchical, and in some 
cases overlapping, legal and policy frameworks, 
especially in the cases of Queensland and New South 
Wales. Also of note is the variation of approach 
between States and local authorities, again, a 
phenomenon not unknown to New Zealand.

Chapters 3 and 4 will be of particular interest to 
local authority policy-makers. Chapter 3 surveys 
legal approaches in Australia to addressing sea-level 
rise, erosion and inundation risk in relation to new 
developments, with the following chapter addressing 
similar issues as they apply to (the admittedly 
more challenging issue of) existing developments. 
Amongst the contentious options analysed by Bell for 
addressing climate-change related risks concerning 
existing developments are compulsory acquisition; 

associated compensation liability; future acquisition 
notices; rezoning land to public use, and; immediate 
acquisition and lease-back. Bell also considers issues 
associated with voluntary buy-backs, land swaps 
and transferable development rights. Chapter 5 
includes an interesting analysis of the impacts of 
property ownership and compensation implications 
for Government.

In light of the Weir decision, the content of 
chapter 6 — “Communicating information on risks 
and land-use restrictions to landholders and future 
purchasers” will be of interest to councils (and 
potential landowner litigants) contemplating the 
inclusion of climate-change related coastal hazard 
information in LIM reports.

Chapter 8 extends the analysis of liability and 
litigation risks from the federal/State/local 
government level addressed in chapter 7, to liability 
and litigation risks for other non-government 
entities including; engineers, architects, property 
developers, infrastructure providers and 
landholders generally.

The book concludes with an overview and discussion 
on insurance and economic responses to sea-level 
rise, erosion and storm-surge inundation, including a 
particularly interesting analysis from United States 
experiences in addressing hazard risks through the 
National Flood Insurance Program which, while 
acknowledging its shortcomings, Bell concludes 
“has some key features that could be transplanted 
into the Australian system, especially in relation to 
improving flood-risk planning for new developments, 
and driving the adoption of mitigation techniques in 
existing developments” (at 253).

Finally, readers interested in Ms Bell’s analysis of 
Australian climate change and coastal development 
law may also wish to review her Environmental 
Science and Policy article “Maps, laws and planning 
policy: Working with biophysical and spatial 
uncertainty in the case of sea level rise” (Volume 
44, December 2014, 247–257, Justine Bell, Megan 
I Saunders, Javier X Leon, Morena Mills, Andrew 
Kythreotis, Stuart Phinn, Peter J Mumby, Catherine E 
Lovelock, Ove Hoegh-Guldberg, TH Morrison).
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RMLA 2014 Scholarship report
Nicola Hulley from the University of Canterbury, and Rachael Witney from the 
University of Waikato were our winners for 2014.

Nicola Hulley proposes that it is a poignant time to reflect on the foundation 
of resource management law in New Zealand. She proposes to undertake a 
comparative analysis of the foundation and development of resource management 
law in the United States. The focus of her research will be to determine the extent 
to which, including whether at all, the Public Trust Doctrine is relevant in the New 
Zealand context.

Rachael Witney will be undertaking a thesis into climate change, examining 
both the New Zealand and international legal arenas. Rachael proposes to explore 
the question of whether energy can ever be clean enough to allow for both the 
development of a society’s social and economic needs and aspirations, while at the 
same time mitigating the effects of climate change. Rachael will then analyse the 
approaches our legal system would have to undertake in order to realise this goal 
of sustainable energy use.

RMLA looks forward to closely watching how Nicola and Rachael get on in the 
forthcoming year.
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Resource Management Law Association Conference 2015
ASB Arena, Tauranga

Mātauranga Māori
Ko te manu e kai ana i te miro, nōna te ngahere.

Ko te manu e kai ana i te mātauranga, nōna te ao.

“The bird that feeds on the miro berry reigns in the forest …
The bird that feeds on knowledge has access to the world.”

The Resource Management Law Association’s Annual Conference will be held in Tauranga (Tauranga Moana) 
for the first time, between 24–26 September 2015. The theme of the Conference is “Mātauranga Māori”.

Mātauranga Māori relates to knowledge, comprehension or understanding of everything that is tangible or 
intangible. The phrase is also associated with wisdom. Today, Mātauranga Māori is often used to describe 
current, historic, local and traditional knowledge perspectives (including the transfer and storage of 
knowledge), as well as the aspirations and issues of Tāngata Whenua.

In light of the rich cultural heritage of the Bay of Plenty and the abundance of natural resources in the Region, 
the 2015 Conference will examine how resource management planning and decision-making is attempting to 
incorporate cultural values, traditional knowledge, and the aspirations of Tāngata Whenua in the context of a 
rapidly developing region. The Conference will also explore the post-Treaty settlement period where Tāngata 
Whenua find themselves in seemingly contrasting roles of both kaitiaki and resource / land developers.

In particular, the Conference will evaluate whether the Resource Management Act 1991 and other 
environmental legislation in New Zealand provide an appropriate framework for the consideration and 
objective evaluation of the knowledge, values (particularly metaphysical elements) and interests of Tāngata 
Whenua in managing the use, development and protection of natural and physical resources.

Decisions regarding the management of natural resources in New Zealand have historically been informed 
by “western” knowledge, science and values — with limited regard for traditional knowledge and assessment 
perspectives. Often the identification, acknowledgement and implications of cultural values and approaches 
in resource management decision-making are a lightning rod for media headlines, misinformation and 
strongly-held opposed views within the community. In light of this, the Conference will examine how local 
and regional authorities, corporate entities, developers and practitioners can give appropriate recognition 
to cultural values and interests in the management, protection and allocation of natural and physical 
resources — and the challenges associated with weighing competing interests into resource management 
decision-making.

Speakers and luminaries for the 2015 Conference will be a mix of local and international experts who will 
offer their insights into a number of topics based on their experience in working on indigenous matters.

The Conference will also include a range of field-trip options that will highlight the rich cultural heritage and 
natural beauty of the Bay of Plenty Region to Conference attendees.
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of the text and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by 
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