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The changing face of housing for Māori
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Introduction

The housing space is evolving as the need to address 
housing affordability and poor living conditions particularly 
for Māori has become a politicised issue in recent years. 
Furthermore, the trials of building papakāinga on Māori land 
experienced by tangata whenua groups – land trusts such as 
Mangatawa (Mangatawa Papamoa Blocks Inc) a significant 
Māori Land Incorporation and Horaparaikete Trust, and an 
Ahu Whenua Trust based in the Western Bay of Plenty, have 

prompted and helped to shape better government, council 
and agency policy. Papakāinga have generally been relatively 
small developments of five to ten dwellings on Māori Land 
and to date predominantly homes owned by the land trust as 
affordable rentals. These developments have been described 
in earlier articles (Hayley Millar “The State of Kaumātua 
Housing: Planning for an Ageing Population” New Zealand 
Planning Institute Inc (September 2014) and Lara Burkhardt 
and Nick Swallow “Papakāinga development — Turning 
aspiration into reality” RMJ, November 2014).
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In the past few years there has been growing interest 
among Māori land administration entities and treaty 
settlement tribes to develop larger-scale residential 
developments of mixed use, being market-led and 
affordable housing as rentals, and home ownership. 
Ngā Pōtiki (Ngā Pōtiki a Tamapahore Trust) a treaty 
settlement tribe is a case in point, currently master 
planning a mixed residential housing model of up 
to 300 houses on land to be returned under treaty 
settlement, known as the Te Houhou block. Such 
aspirations and strategic vision are in response to the 
growing housing crisis being experienced amongst 
Māori, where in the Western Bay of Plenty region, 
Māori can expect to pay nine times their annual 
salary to afford a modest family home and where 
the Maori population is expected to triple by 2051. 
Housing is also considered by Ngā Pōtiki as a way to 
effect benefits direct to their beneficiaries through 
the provision of affordable suitable housing. There 
are proven collateral benefits of better outcomes in 
health; education; productivity and employment; 
increased happiness and sense of community. 

This story is about how we can cooperate to achieve 
scale within the current policy and statutory 
landscape. After providing a brief socio-historical 
overview of Māori housing, an outline of the 
contemporary situation is given. Next, a case study 
of Ngā Pōtiki and Mangatawa is used to illustrate the 
new strategies Māori can employ to achieve housing 
at scale through a collaborative approach.

Housing has become increasingly unaffordable for 
Māori; Tauranga and the Western Bay of Plenty being 
the second most expensive city in New Zealand in 
which to purchase a home. While recognising that 
there are many barriers, the authors suggest that 
by participating in current planning, legislative 
and funding opportunities and taking heed of 
innovative models that encourage collaborative and 
aligned strategies amongst Māori, local and central 
government and other agencies, Māori can build 
larger-scale residential housing developments that 
are well planned, integrated and meet a diverse set 
of housing needs. 

Colonial blueprint

Prior to the colonial experience, habitation in 
Aotearoa was centered on a collective and supportive 
structure upheld by whakapapa and cultural values. 
Māori resided on their own tribal settlements called 
kāinga or papa kāinga – communal and cluster type 
housing settlements where large groups of people 
shared common amenities and activities on their 
ancestral land.

Following the signing of the Treaty of Waitangi 
in 1840, the colonial government facilitated 
widespread confiscation of Māori land through 
warfare, legislation and the Native Land Court. The 
majority of Māori lived in rural areas during initial 
European settlement, however, during World War II 
increasing amounts of Māori began to move to urban 
areas, but were further disenfranchised through 
inequitable housing and social policies. The colonial 
government launched its first state housing scheme 
in 1937, however Māori were excluded from these 
until 1948, one reason being that it was thought 
that Māori tenants would “lower the tone” of state 
housing communities. The increasing post-war 
Māori migration to urban areas brought pressure 
for change and convinced the government to include 
Māori in mainstream state housing in 1948. 

However, Māori houses were “pepper-potted” 
through state housing developments reflecting 
the assimilative policies of the time. The social and 
economic challenges associated with urbanisation 
not only continued but also intensified the impacts 
of land loss and colonisation. Consequently Māori 
identity, health, knowledge and traditions suffered 
and went into significant decline. Māori became 
major state house tenants in urban centres and 
were significantly affected when the Housing 
Restructuring and Tenancy Matters Act 1992 replaced 
income-related rents with market-based rents 
(Hayley Millar “The State of Kaumātua Housing: 
Planning for an Ageing Population” New Zealand 
Planning Institute Inc (September 2014) at 6).

Housing need

Measures of housing affordability show that Māori 
continue to be deprived, over-represented on state 
housing waiting lists, have low homeownership 
rates, high outgoings for housing costs relative to 
income and are more likely to live in poor housing 
conditions, that is overcrowded, cold, damp and 
mouldy homes linked to high rates of asthma and 
rheumatic fever. More than a third of Housing 
New Zealand Corporation tenants identify as Māori, 
the second highest ethnic population group after 
Pacific peoples. The Department of Building and 
Housing has identified a significant undersupply of 
affordable housing. 

Housing need for Māori is projected to grow into 
the future. The Statistics New Zealand (2013) census 
showed that one in seven New Zealanders are Māori, 
5.9 per cent higher than the 2006 figure. Although 
Māori will continue to have a much younger age 
structure than the total New Zealand population 
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the number of kaumātua (65-plus) is projected to 
increase from 5.8 per cent in 2013 to 10.1 per cent in 
2038. Better life expectancy means kaumātua are 
living longer with more than twice as many Māori 
over 80 years old compared to a decade ago. A 
quarter will rely solely on national superannuation 
and fewer will own their own homes, meaning 
fewer retirement housing options. Elderly Māori 
are more likely to live with their whānau, reflecting 
affordability issues and cultural values. This may 
increase the incidence of crowding and compound 
issues of housing affordability for Māori households. 
Furthermore, Māori aged 65-plus are more likely to 
have a disability (or mobility issues) with 63 per cent 
of Māori classed with a disability compared with 
58 per cent of New Zealand Europeans and are 
more likely to have lower living standards. Thus 
the physical effects of ageing need to be taken into 
account in housing design to support mobility and 
health (2014 Report on the Positive Ageing Strategy 
(Office for Senior Citizens, 2014) at 18).

In 2013, 84 per cent of Māori lived in urban areas. 
Most are in the main metropolitan centres: a quarter 
live in the region of Auckland and will therefore 
stress housing supply in neighbouring communities 
in Northland, Waikato and the Bay of Plenty as older 
Māori move to more affordable areas. There may also 
be significant housing issues in rural areas if Māori 
choose to return to their tribal lands, an increasing 
trend in Northland. Housing issues, incomes that are 
lower on average than non-Māori and rising Māori 
unemployment also increases demand for housing 
assistance (Hayley Millar “The State of Kaumātua 
Housing: Planning for an Ageing Population” 
New Zealand Planning Institute Inc (September 
2014) at 6.

Challenges

In response to the increasing need for affordable and 
suitable housing, the past couple of decades has seen 
an increase in papakāinga on Māori land in mainly 
rural areas near marae, but also in urban areas due 
to the increase in treaty settlement land. Building 
homes on ancestral land has been viewed as a way 
to offset costs, because often the administering land 
trusts donate the land in exchange for a minimal 
annual rental. In these scenarios the homeowner 
owns only the house and not the land, and while this 
is a smart way to deliver affordable housing, there 
is little if any capital gain potential for the home 
owner. Simply put, papakāinga in its purest form is 
about housing people not about the investment of 
growing the whānau asset base, as is the case for 
home owners of general land. The costs of developing 

housing in these cases can be reduced by 15 to 40 
per cent. Despite this, other barriers remain. Finance 
to develop housing on Māori land can be difficult 
because the land status makes it problematic for 
lenders to take security over the house and land, as 
they do with normal housing loans. 

Planning restrictions under the Resource 
Management Act 1991 and other statutory 
requirements make building papakāinga more 
challenging. For example, although hapū partitions 
do not require resource consent, some councils have 
restrictive planning rules, contributing to costs to 
cover development contributions to councils that 
provide required infrastructure and site services.

Additionally, owners of Māori land often lack 
experience in building housing and will be 
unfamiliar with complex Māori land court processes 
such as gaining consent from multiple owners, or 
obtaining licences to occupy for the administering 
land trust. Nearly 70 per cent of Māori land titles 
have no trust or management structure and in those 
cases all owners must be engaged with by the person 
wishing to develop. Often, ownership details are 
out of date. Despite improved access to shareholder 
information via the Māori land court’s online records 
it is still a challenge to gain updated shareholder 
contact details. Agencies such as the Māori Trustee, 
Māori Land Court, Electoral Enrolment Centre 
and Collections all have separate databases with 
addresses of Māori land owners rather than a 
centralised database of Māori landowner addresses 
to make it easier to contact shareholders (WW Issac 
“Māori Land Today” <www.justice.govt.nz/courts/
maori-land-court>).

These issues have been recognised in the new 
framework for Māori land under the proposed 
exposure draft to the Te Ture Whenua (Land Act) 
Māori Bill (2015). The Bill intends to make it easier 
to put housing and papakāinga on Māori land by 
amending the law so if there is no governance 
body, occupation licences can be issued without 
court approval if at least 75 per cent of the 
ownership interests of participating owners agree. 
Furthermore, the conditions of occupation licences 
shall be set by shareholder agreement rather 
than regulation (Te Ture Whenua Māori Reform 
Consultation Document (Te Puni Kokiri, 2015) at 57). 

Government support

Recently the government has tried to improve housing 
outcomes for Māori through a stronger legislative and 
policy framework. The Housing Accords and Special 



4 www.rmla.org.nz

Housing Areas Act 2013 allows for districts with 
significant housing issues to be scheduled, accords to 
be agreed, and aims to provide a temporary statutory 
means to improve housing affordability, through 
councils increasing land and housing supply where 
the need is greatest. Housing accords are intended 
to facilitate faster residential development approvals 
and reduce building and consenting costs. Section 89 
of the Act states that an accord territorial authority 
may appoint persons to act as members of one or more 
accord territorial authority panels and must comprise 
no fewer than three members – one being a member 
of the relevant local authority, community board, or 
local board; and the remainder of whom are persons 
who have appropriate knowledge and experience 
relating to the Treaty of Waitangi and tikanga Māori. 

The Māori Housing Unit located at Te Puni Kōkiri 
is a recently established funding arm to assist 
Māori in housing need. This includes managing 
the Special Housing Action Zone (Iwi Housing 
Support) programme for more community led 
housing solutions and advising the government 
on housing policy. The unit manages the Kāinga 
Whenua Infrastructure Grant and Māori Housing 
Fund created in the government’s 2015 budget to 
provide operating funding of $35.3 million over the 
next four years to improve housing outcomes for 
Māori. This funding includes the repair and rebuild 
of rural housing and capital grants for new social 
rental housing. The unit will also provide a single 
point of access for people seeking support to develop 
small-scale Māori housing projects predominantly 
on Māori land. The unit will also monitor the 
effectiveness of government developments in 
housing to meet the objectives of He Whare Āhuru 
He Oranga Tāngata – the Māori Housing Strategy. 
The strategy sets out six directions to improve Māori 
housing over the period 2014-2025 that includes a 
strong focus on supporting more housing on Māori 
land (He Whare Āhuru He Oranga Tāngata – the Māori 
Housing Strategy: Directions 2014 to 2025 (Ministry of 
Business, Innovation and Employment, July 2014) at 
29).

The Kāinga Whenua loan scheme underwritten 
by the government and introduced by the Housing 
New Zealand Corporation and Kiwibank in 2010, 
can provide borrowing of up to $200,000 to Māori 
to build on multiply-owned Māori land. The loan is 
secured only against the house, not the land, as with 
most home loans and is available to individuals or 
groups building single homes, to whānau, hapū, and 
Māori land trusts seeking to build on Māori land, 
including land that hapū and iwi receive from their 
treaty settlements. 

Houses are required to be removable, unless 
another asset is used as security for the loan. 
There is also a multi-borrower option that allows 
three or more borrowers in a single household 
to apply for the loan and contribute to the 
loan repayments. This can be helpful to multi-
generational households. You don’t need a deposit 
if the cost of building or the purchase price of the 
house is less than $200,000. Previously, only first-
home buyers could apply for a loan, but since 1 
December 2012 previous and current homeowners 
can also now apply. Furthermore, loans can now 
be granted for repairs and maintenance to existing 
homes on multiply-owned Māori land. However, 
the product has not had a huge uptake and so the 
Housing New Zealand Corporation and Kiwibank 
are reviewing the product and their processes in 
an attempt to make the product more accessible. 
Collaborative work like this is encouraging.

In the 2015 budget the government has committed 
another $28 million over the next four years to the 
Kāinga Whenua Infrastructure Grant available to 
assist with the infrastructure work required for 
new Greenfield development on Māori-owned land, 
like water reticulation and the development of 
infrastructure from the main road to the building 
site for wastewater, power connection, roading, 
curbs and channeling. A requirement might be that 
the grant be linked to approved Kāinga Whenua 
loans and this will directly assist growth in Māori 
home ownership (Housing New Zealand Corporation 
“Kāinga Whenua” <www.hnzc.co.nz/buying-a-
house/kainga-whenua>).

Case study – A collaborative planning strategy and 
response

Over the past two decades the Western Bay of 
Plenty sub-region has experienced high population, 
and demand for housing, growth. During this 
time the provision of affordable rental and 
owner-occupier housing to low-medium income 
households has become increasingly challenging 
with unaffordability of housing increasing. There 
are very few one to two bedroom dwellings, yet 
approximately half of households in the district 
comprise one to two people. The Māori population 
in the Western Bay of Plenty is expected to grow 
significantly by 2021 (Antoine Coffin and others 
Smartgrowth Update Making Housing More Affordable 
in the western Bay of Plenty (November 2012) at 7–9).

While various small papakāinga developments have 
flourished in the sub-region, with over 70 homes 
being built in the last five years on Māori land, this 
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is still a drop in the bucket in terms of addressing 
the housing crisis Māori face in the Western Bay 
of Plenty. Larger-scale housing solutions are also 
required if we are to make a strategic impact.

Treaty settlement tribe, Ngā Pōtiki a Tamapahore 
Trust is situated in the Papamoa/Mangatawa 
area and in 2013 signed a memorandum of 
understanding with Mangatawa Papamoa Blocks 
Incorporated, the largest Māori land-owning entity 
in the Papamoa/Mangatawa area. Combined they 
have access to land supply in the Eastern Growth 
Corridor of Tauranga City Council of approximately 
1,200 acres. This land is well suited for residential 
and industrial development, close to schools, 
employment and amenities. Both entities see the 
provision of housing as an important mechanism to 
provide secure tenure for families and help achieve 
social and economic aspirations of their common 
beneficiaries. The already close relationship 
between these two entities is reflected in the fact 
that they share the geographical area, marae and 
urupā and the same beneficiaries. It made sense 
then for both to work together and align their 
housing strategies. 

Those strategies importantly include an expansion 
into affordable home ownership on Māori and general 
land to provide more choice and help grow whānau 
wealth and independence. There is opportunity to 
combine a single point of tenancy management to 
accommodate property management and facilitate 
targeted assistance to whānau and tenants with 
wrap-around services. There is opportunity to lever 
off employment and trade training initiatives that 
both entities have access to. Furthermore, there is 
opportunity to provide quality affordable housing at 
scale for Māori and the public generally, and influence 
in a planning sense better connected communities 
that are vibrant and diverse. Collaboration of this 
nature is required if Māori are to realise housing 
solutions of scale. 

These ideas of collaboration reflect what is also 
happening in a planning sense in the Western Bay of 
Plenty with the formation of the Joint Agency Group 
(JAG). JAG formed in 2009 bringing together the main 
agencies involved in housing on Māori land including 
Te Puni Kōkiri, the Māori Land Court, Western Bay 
of Plenty District Council, Tauranga City Council, Bay 
of Plenty Regional Council and Housing New Zealand 
Corporation. The JAG is a specific committee under 
Smartgrowth tasked with promoting housing for 
Māori on Māori land and treaty settlement land. 
In conjunction with some Māori land trusts, JAG 
worked together to create Te Keteparaha mo 

ngā Papakāinga, a step-by-step guide designed 
to assist Māori to develop papakāinga proposals 
(development plans) on multiple-owned Māori land. 
This toolkit is now being used by other Māori in 
other regions throughout the country in developing 
papakāinga. 

Critical to the success of the toolkit has been the 
complementary papakāinga workshops programme. 
This builds the capacity of the Western Bay of 
Plenty Māori land trusts directly, through practical 
workshops specific to each land trust’s land 
and aspirations to develop papakāinga housing 
plans. This has resulted in papakāinga plans, 
support with funding proposals and actual houses 
being constructed. Through these collaborative 
mechanisms, over 50 houses have been built on 
papakāinga in the Western Bay of Plenty sub-region 
since 2010 through the programme, prior to that the 
sub-region was averaging one house per year. This 
collaborative model, that links local and central 
government agencies, Māori land trusts, treaty 
settlement tribes and other relevant stakeholders, 
is the way forward to achieve housing for Māori at 
scale.

Mangatawa and Ngā Pōtiki

Mangatawa are currently building a further 20 four-
bedroom homes as rentals and home ownership on 
Māori land for large whānau (this will increase their 
portfolio to 38 homes, making Mangatawa the largest 
Māori housing provider in the Western Bay of Plenty 
sub-region). The homes are already oversubscribed 
with applicants and all houses have been allocated, 
though not yet completed. Both Mangatawa and Ngā 
Pōtiki are Community Housing Providers approved 
by the national Community Housing Regulatory 
Authority and as such are nationally recognised as 
competent housing providers with robust tenancy 
management policies and processes. 

Mangatawa and Ngā Pōtiki wish to provide new 
residential housing at scale (hundreds of houses); 
with mixed tenure (rentals, home ownership or 
long-term lease options) with commercial and social 
outcomes, for example market priced housing and 
affordable housing options, in diverse communities, 
with mixed typology housing. Mangatawa is about to 
start master planning a 50-acre block of Māori land 
known as the Balance of Te Rua Kirikiri located in 
the heart of Papamoa, for housing. This development 
will set aside a percentage for affordable housing 
for Mangatawa beneficiaries and will yield 
approximately 500 house sites. The Māori land 
status of the block and Mangatawa’s fundamental 
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development principle of “no alienation” requires a 
specific approach using either licences or long-term 
residential leasing – concepts not common to the 
general market but not alien, for example the 21-year 
leasehold titles issued to properties on Māori land 
around the various Rotorua lakes for residential 
housing. Nevertheless, socialising and marketing 
such an approach to be commercially viable will be 
an interesting and challenging exercise.

Ngā Pōtiki are currently at detailed design phase to 
develop 300 house sites on approximately 20 acres 
of land in East Papamoa known as the Te Houhou 
site. This is a general land block being returned 
under treaty settlement and is legacy work for Nga 
Pōtiki and is modelled on the Hobsonville Point 
housing project using super lots and detailed design 
guides. Ngā Pōtiki is now considering the detailed 
infrastructure design for stage one of the first 100 
houses; house design options, 1, 2, 3, 4 bedroom 
homes, partnering with up to four Group Builders 
to develop super lots for builders then to sell as 
house and land packages. Affordability is locked into 
up to 30 per cent of the development and a design 
guide will ensure that the development reflects 
Ngā Pōtiki expectations in terms of suitability of 
design. Affordable housing will be a combination of 
rentals owned by Ngā Pōtiki with the potential for 
shared-equity ownership. Smaller sections with 
smart house design to achieve affordability will be 
provided, balanced with quality well thought out 
public amenity where smaller sections can borrow 
views and space. 

Ngā Pōtiki is able to lever off the Special Housing 
Area it negotiated with Council in 2014. Schedule 1 of 
the Housing Accords and Special Housing Areas Act 
2013 recognises the Western Bay of Plenty District 
Council and the Tauranga City Council districts as 
having significant housing supply and affordability 
issues for the purposes of the Act. Section 4 sets out 
the Act’s purpose – to enhance housing affordability 
by facilitating an increase in land and housing 
supply in certain regions or districts, listed in sch 1, 
identified as having housing supply and affordability 
issues. 

Overall Ngā Pōtiki retain about 60 per cent of the 
ownership of the block through smart design, 
planning restrictions on development, and use of 
the long-term lease. Markedly different from other 
papakāinga is the fact that this development is on 
general land, and the ability to build and live in Te 
Houhou will be marketed generally to the public. The 
model is a mixed model with commercial and social 
outcomes; there’s a push to encourage Ngā Pōtiki to 

become home owners and thereby grow their capital 
and whānau wealth. 

Future of Māori housing

Going forward in this shifting housing climate 
we need to take stock of the opportunities now 
available, employ innovative approaches and work 
together as Ngā Pōtiki and Mangatawa have been 
able to. As a result we are seeing the changing faces 
of housing for Māori that better reflect housing 
aspirations; housing needs; social and commercial 
outcomes; the collateral strategies of advancing 
whānau wealth creation and better outcomes for 
communities; better tenancy management and 
connection of whānau to land, each other and 
their communities; and better local and central 
government service provision. With more support 
now available there is a real opportunity to develop 
affordable housing on Māori land for communities 
in need, and for those hapū and iwi coming into 
their treaty settlements in districts like Wairoa 
where there is also a high percentage of Māori and 
Māori land ownership.

The government also needs to consider focusing 
not only on the most vulnerable but also on those 
that can develop at scale and provide sustainable 
long-term and large-scale solutions. In the Western 
Bay of Plenty where the Māori population is 
increasing steadily, the number of houses needed 
to accommodate this growth – something like 3,000 
houses needed by 2051 – will never be achieved 
through small-scale papakāinga. 

Given the sobering population projections for Māori, 
it is essential that local and central government 
encourage housing projects that can provide scale if 
we are ever to positively make an impact and meet 
the growing housing needs of Māori in what is fast 
becoming a housing crisis for Māori. 

Conclusion

This article illuminates how the barriers 
experienced in building housing on multiply-owned 
Māori and treaty land can be dealt with through 
stakeholder collaboration and capitalising on 
the opportunities and government support now 
available. The models presented by Ngā Pōtiki and 
Mangatawa reflect this understanding and provide 
a possible way forward for other land trusts and 
treaty settlement trusts to follow. Collaboration 
amongst Māori organisations, and local and 
central government involved in promoting better 
housing outcomes is essential. Current funding 
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priorities that focus on small-scale papakāinga 
development need to be complemented by proactive 
assistance to provide for large-scale affordable 
housing developments. Government needs to 
be open-minded to actively support large-scale 
housing developments, and view that support as an 
investment in better outcomes in housing, health, 

education, employment and productivity that 
contributes to the economic growth of regions and 
produces productive members in society.

* Cover image and images below are of the Pirihima 
papakainga and Mangatawa papakainga projects, 
and were sourced from Papakainga Solutions Ltd.

Editorial
 � Associate Professor Jacinta Ruru (University of Otago), RMLA General Editor

ensuring more effective environmental management” 
(see “Resource legislation introduced to Parliament” 
(press release, 26 November 2015) at <www.beehive.
govt.nz/release/resource-legislation-introduced-
parliament>). As stated in this press release, the 
180-page Resource Legislation Amendment Bill 
proposes 40 changes to the RMA, but also a host 
other statutes including the Reserves Act 1977, Public 
Works Act 1981, Conservation Act 1987, Environmental 
Protection Authority Act 2011, and the Exclusive 

What a month November has been! As we go to print 
for this Resource Management Journal November 2015 
issue, it is all go on the policy and law front. 

On 26 November 2015, the Minister for the Environment, 
Hon Dr Nick Smith, introduced a substantive Bill 
into the House aimed at overhauling the Resource 
Management Act 1991 (RMA) to, in his words, “support 
business growth and housing development while also 
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Economic Zone and Continental Shelf (Environmental 
Effects) Act 2012. The explanatory note for this Bill 
purports that its overarching purpose is to “create 
a resource management system that achieves the 
sustainable management of natural and physical 
resources in an efficient and equitable way”. 

On that same day, 26 November 2015, the Ministry for 
the Environment launched the ambitious publication: 
A Generation from Now: Our Long-Term Goals 
(Ministry for the Environment, ME 1213 November 
2015) (see here <www.mfe.govt.nz/publications/
about-us/generation-now-our-long-term-goals>). It 
includes a set of outcomes that detail the long-term 
environmental goals and intermediate targets 
to encourage New Zealand’s economic, social 
and cultural prosperity without compromising 
our environment for future generations. It is an 
important and significant publication.

The next day, on 27 November 2015, the Land and 
Water Forum released its Fourth Report of the Land 
and Water Forum on how to maximise the economic 
benefits of freshwater while managing within water 
quality and quantity limits that are consistent 
with the National Policy Statement on Freshwater 
Management 2014. It also recommends exclusion of 
livestock from waterways on plains and lowland hills, 
addresses a number of urban issues and suggests tools 
and approaches to assist the Crown’s exploration of 
rights and interests with iwi. As stated (Fourth Report 
at 5), the Forum’s recommendations include:

• allowing land and water users flexibility in how 
they manage within limits 

• facilitating the development of infrastructure and 
catchment-scale mitigations 

• improving certainty for investment and 
decision-making 

• improving the information and science base 

• reducing waste and inefficiency 

• allowing iwi to contribute economically 

• allowing businesses to leverage our clean green 
image. 

A week earlier, on 19 November 2015, the 
Parliamentary Commissioner for the Environment 
released its major new report Preparing New Zealand 
for rising seas: Certainty and Uncertainty. With an 
engaging introduction, this report stresses “It is 

certain that the sea is rising and will continue to do 
so for centuries to come. But much is uncertain – 
how rapidly it will rise, how different coastal areas 
will be affected, and how we should prepare” (at 5). 

And, last month the Ministry for the Environment 
and Statistics New Zealand published Environment 
Aotearoa 2015 (Ministry for the Environment 
and Statistics New Zealand, MFE 1215, October 
2015), an impressive report that provides an 
overall picture of our environment across the air, 
atmosphere and climate, fresh water, land, and 
marine domains and shows interactions between 
each domain. It presents the human and natural 
pressures that cause changes to the state of these 
domains and the impacts these changes have on our 
environment, economy and way of life, see <www.
mfe.govt.nz/publications/environmental-reporting/
environment-aotearoa-2015>. The Report opens with 
these lines “New Zealand’s environment is a taonga 
of paramount importance. It sustains everything 
we depend on for healthy and prosperous lives: 
our economy, culture, and well-being”. The Report, 
empowered by the new Environmental Reporting 
Act 2015 (enacted in September) aims to “ensure 
New Zealanders have environmental information 
that is reliable, relevant, and regular”. It is an 
important and very accessible Report to read. 

These five initiatives (one Bill and four reports), all 
coming hot on the heels of one another, reinforce the 
seriousness of the moment. Many amazing minds 
throughout Aotearoa are attentively involved in 
researching and communicating this new knowledge 
and these new goals. Many of you will be involved 
across many different spheres, developing this 
work for national and regional uptake and impact. 
Keep an eye on the Resource Management Law 
Association homepage as new President Maree 
Baker-Galloway, the committee and members, make 
news announcements moving forward. 

All of these five initiatives have resonated with me 
over these weeks on a local scale as a Trustee of 
the Blueskin Resilient Communities Trust (BRCT) 
(see <www.brct.org.nz>). BRCT is a geographical 
coastal community just north of Dunedin. Back 
in 2006, Blueskin’s largest settlement Waitati was 
heavily flooded (and is at high risk of future flooding 
as reinforced in the Parliamentary Commissioner 
for the Environment’s recent report). Community 
visioning kicked off a community-wide strategic 
thinking exercise. In 2008 the BRCT was established 
with its social enterprise company, Blueskin Energy 
Limited (BEL) (see <www.blueskinenergy.co.nz>). 
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  Can’t get no satisfaction? Measuring economic wellbeing 
under the RMA

 � Kevin Counsell, Senior Consultant, NERA Economic Consulting

Introduction

Economic considerations are widely viewed as 
one of the important “threads” of the Resource 
Management Act 1991 (RMA). One key aspect of this 
is the concept of “economic wellbeing”. As part of the 
definition of sustainable management, s 5(2) refers to 
managing resources in a way which “enables people 
and communities to provide for their … economic 
… wellbeing”. Yet the RMA itself is silent on what 
economic wellbeing is, and indeed how one could 
determine whether resource management decisions 
enable people and communities to provide for it. 

After many years of hard work by many people, BEL 
has just submitted an application for a resource 
consent to build up to three wind turbines. It 
is an incredibly exciting project to be involved 
in. The idea is to create a small-scale energy 
development as a community asset. If successful 
it will be New Zealand’s first community-led 
wind development. The turbines will be capable 
of generating sufficient electricity to provide 
approximately a quarter of the total electricity needs 
for the whole Palmerston area local distribution 
network. This includes more than 1000 Blueskin 
homes. The turbines will provide sustainably 
sourced energy to Otago-based customers and will 
provide new revenue for the BRCT to fund Blueskin 
Bay-based community initiatives. To check out our 
progress on this initiative see our websites or check 
us out on Facebook. We’d love your support!

Thank you to all of our contributors for this 
November Resource Management Journal issue. It 
is an exciting range of articles from our front page 
story on Māori housing, to freshwater, to tenure of 
resource consents, measuring economic wellbeing 
under the RMA, resource management judicial 
reviews, controlled activity status, and to summaries 
of recent cases. 

Also look out for the refreshed Resource Management 
Theory and Practice 2015 issue, which should be 
available before Christmas. We encourage you all 
to consider writing for these two RMLA journals: 

Resource Management Journal and Resource 
Management Theory and Practice. We look forward to 
receiving your article submissions for consideration 
for publication. 

Before signing off for the year, I would like to pay 
respect here to three people. First to someone I 
do not know, Dr Phil Mitchell. Dr Mitchell has just 
been awarded a Distinguished Service Award at the 
New Zealand Planning Institute’s World Planning 
Day held 9 November 2015 at the Auckland Town 
Hall. Dr Mitchell was a founding member of the 
RMLA and a former RMLA President. Second, to the 
immediate past RMLA President Martin Williams 
for his impressive leadership work. And last, but as 
they say not least, to someone who I have admired 
for many years: Associate Professor Kenneth Palmer, 
who teaches and researches at the Faculty of 
Law, University of Auckland. Ken has made a 
significant contribution to environmental law, 
resource management law, and local government 
law scholarship in this country over many years. In 
2012, the RMLA awarded Ken the RMLA Outstanding 
Person Award. The Environment Court is marking 
Ken’s 46 years of important work as he retires from 
full-time professorial duties to continue this writing 
and giving of opinions. On 10 December 2015, the 
Environment Court will honour Ken with a special 
sitting in Auckland. What a special and fitting 
occasion this will be!

All the best for the festive season. 

In this paper I discuss how economic theory and 
practice that can provide guidance in understanding 
and measuring economic wellbeing. I will explain 
how the concept of economic wellbeing has a strong 
grounding in economic theory. It is closely linked 
to the economic concept of “welfare” or, somewhat 
more colloquially, the overall “satisfaction” of people, 
households, and businesses engaged in, or affected by, 
economic activities or transactions. 

Economics can also provide transparent and tractable 
methodologies which can be used to analyse and 
measure economic wellbeing. However, not all 
economic methodologies are created equal. While 
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methodologies that measure “economic activity”, such 
as economic impact analysis (EIA), have been widely 
used in RMA proceedings, decision-makers should be 
cautious in equating their results with an effect on 
economic wellbeing. Indeed, as I explain in this paper, 
EIA often measures something quite different from 
wellbeing as economists would understand it.

In the following sections I start by setting out how, 
to an economist, one might best interpret the RMA 
concept of economic wellbeing. I then argue that 
EIA does not provide an appropriate measure of 
this concept. I discuss recent analysis by courts 
and government officials in both New Zealand and 
Australia that has recognised flaws in EIA, and has 
led to decision-makers eschewing the application of 
this technique. I will also discuss a more conceptually 
appropriate metric for economic wellbeing, as is 
provided by the formal economic technique of cost 
benefit analysis (CBA). I provide a simple example 
comparing EIA and CBA, before offering concluding 
comments. 

An economic interpretation of economic wellbeing

To an economist, the concept of economic wellbeing 
has strong parallels to the economic concept of 
“welfare” or “economic welfare”. This is often also 
called “social welfare” by economists, although I 
will avoid this term as it has the potential to create 
confusion with the term “social wellbeing” in the 
RMA. In broad terms, economic welfare refers to the 
net benefits that economic actors receive from an 
action. Economic actors include both those directly 
involved in the action, and those that are third parties 
and are more indirectly influenced by the action (via 
spillover effects or “externalities”). The action itself 
might be a transaction between a consumer and a 
business (producer), or something more ethereal, 
such as experiencing the aesthetic qualities of a 
pristine environment or undertaking a recreational 
activity on a waterway.

To elaborate, when consumers enter into transactions 
they achieve some benefit but they also incur 
some costs. Economists refer to the net benefit as 
“consumer surplus”. That is, consumer surplus is 
given by the difference between the benefit that the 
consumer derives from the transaction, less the cost 
that she incurred in undertaking the transaction. 
An example is in buying a house: typically a home 
buyer has a maximum amount that she is willing to 
pay to purchase a house, reflecting the total benefit 
(or value) of the house to the buyer. Purchasing the 
house at a price for any less than this maximum value 
confers some net benefit on the buyer, and it is this net 

benefit that is the buyer’s consumer surplus from the 
transaction.

Applying this logic to an environmental setting, 
a person may place some value on experiencing a 
pristine environment or an outstanding natural 
landscape, for example. It can often be helpful in 
this setting to characterise the consumer’s value 
received as her total satisfaction arising from the 
experience, expressed in monetary terms. However, 
in experiencing an environmental setting, there may 
also be some costs incurred to achieve this experience, 
such as a travel cost or an opportunity cost of some 
valuable alternative that is otherwise foregone. The 
difference between the satisfaction received and the 
cost incurred is the consumer’s surplus from this 
environmental “transaction”. 

Similarly, for producers of goods and services 
there is an equivalent notion of “producer surplus”. 
Producer surplus is the net benefit to producers from 
receiving a price for a good or service in excess of the 
producer’s costs. Producer surplus is broadly similar 
to a measure of a producer’s profit, over and above 
the amount that would be required to just induce the 
producer to supply the good or service.

It is relatively straightforward to conceive of the 
notion of producer surplus in respect of goods or 
services transacted in the marketplace. The house 
buying scenario is one such example, where it can 
be seen that the seller of the house (equivalent, in 
economic terms, to the producer) would achieve some 
surplus or net benefit if the price received for selling 
the house is greater than the minimum amount that 
she would be willing to receive for the house. An 
example for a retail product, such as the purchase of 
a computer is also illustrative: it may cost a computer 
manufacturer $1,000 to produce a computer which is 
then sold at $1,500, yielding producer surplus of $500. 
Similarly if the value of the computer to the consumer 
is $1,800, then the consumer obtains surplus of $300 
from purchasing the computer.

The producer surplus concept is less well defined in an 
environmental setting, largely because it is not always 
possible to identify a single producer of environmental 
“goods and services”. This is not to suggest, however, 
that producer surplus is an irrelevant consideration 
in resource management decision making. Indeed, 
decisions affecting resources and the environment 
can impact the producer surplus of businesses selling 
market goods and services. For example, a decision to 
classify land as a conservation reserve might influence 
the producer surplus of businesses that otherwise use 
that land for market production activities. 



Resource Management Journal 11

When taken together, consumer and producer 
surplus combine to measure economic welfare. In 
aggregate, consumer and producer surplus show 
how much better off consumers and producers are 
by being involved in a transaction. Economic welfare 
can be thought of as the “size of the pie”, or the total 
surplus that is able to be split between consumers 
and producers, while consumer surplus and producer 
surplus each reflect the “share of the pie” going to 
consumers and producers respectively.

The concept of economic welfare has a natural fit 
with the RMA concept of economic wellbeing. On 
its face, the latter seems to be suggestive of the net 
benefits that economic agents such as individuals, 
households, communities, and businesses can 
achieve. As I have explained above, on an economic 
interpretation, this is equivalent to consumer 
surplus and producer surplus that makes up 
economic welfare.

Economic activity as a measure of economic 
wellbeing

Having established a conceptual economic basis for 
helping to understand the RMA concept of economic 
wellbeing, it is worthwhile considering the tools 
available to economists to derive a quantitative 
measure of economic wellbeing. In many recent 
RMA proceedings, economists have often used the 
tool of EIA (sometimes referred to as multiplier 
analysis or input-output analysis) from which to 
derive quantifiable conclusions regarding impacts on 
economic wellbeing. 

EIA determines the flow of expenditure arising from a 
market transaction through the different industries in 
the economy. It does so by first determining the direct 
expenditure resulting from a particular economic 
activity, and then using statistical (input-output) 
tables to track that spending through the economy. 
The ultimate effect of tracking this expenditure is to 
apply a multiplier to scale up the direct expenditure, 
thereby capturing increased spending and production 
as it flows through the economy. 

Recent RMA proceedings to use EIA to assess 
economic wellbeing include the Board of Inquiry 
proceedings regarding the New Zealand King Salmon 
proposal. In those proceedings, an economic expert 
presented an EIA of the proposed salmon farming 
sites. The analysis showed positive economic 
impacts on the Marlborough and Nelson regions in 
terms of value added and employment, and this was 
associated with a positive contribution to economic 
wellbeing.

However, the problem with using EIA is that it 
measures only monetary flows in the economy and 
these flows do not necessarily equate to economic 
wellbeing. Indeed, EIA does not specifically identify 
which monetary flows are costs and which are 
benefits; rather all monetary flows are treated as 
benefits. The New Zealand Treasury has recently 
commented that this is akin to treating as a benefit 
the activity of “digging a hole in the ground and filling 
it in again” (The Treasury Guide to Social Cost Bene�it 
Analysis (July 2015), at 54). The Treasury’s point is that, 
using EIA, the expenditure on the labour employed 
to undertake this task is treated as a monetary flow 
within the economy, and therefore a benefit, rather 
than treating this expenditure as a cost.

By considering only monetary flows, EIA does not 
provide any measure of producer surplus. While 
the flow of expenditure in a market transaction 
may accrue as revenue to producers, surplus is only 
created if producers receive some net benefit from 
this over and above their costs. These costs include 
not only the producers’ costs of production, but also 
their opportunity costs.

Opportunity cost is the value that could otherwise be 
achieved from an alternative use of resources. When 
resources (such as labour) are used in one activity 
(like digging and then filling a hole), they are unable 
to be applied in another activity, and this imposes a 
cost on society (instead of digging and refilling a hole, 
the worker could have built a path). A key flaw of EIA 
is that it assumes that there are no such opportunity 
costs; for example, it assumes that if additional 
resources are used in one activity or region, then 
this does not in any way limit the ability to use these 
resources in other industries or regions.

EIA also typically excludes any measure of consumer 
surplus. As discussed above, consumer surplus is a 
net benefit that arises from consuming goods and 
services, but there is not usually any explicit flow of 
money associated with this net benefit. A consumer 
does not receive any additional amount of cash 
in her bank account by, for example, purchasing a 
house for less than she values it at. By only capturing 
the monetary flows, EIA would only measure the 
expenditure on a good or service as the benefit from a 
transaction, but this expenditure may not necessarily 
be a good approximation of the actual consumer 
surplus that is received.

To use the Treasury’s example again, if a hole is dug and 
refilled, there might be no producer surplus created if 
the opportunity cost to the worker (as the “producer” 
of the hole) is that she could have otherwise built a 
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path for the same payment. There is also no consumer 
surplus created from the refilled hole, whereas if the 
worker built a path then walkers (consumers) would 
benefit. In short, by not measuring either producer 
or consumer surplus, EIA is unsuitable as a measure 
of economic welfare, and therefore as a measure of 
economic wellbeing.

The recent use of EIA by decision makers in 
New Zealand and Australia

Decision makers in New Zealand and Australia have, 
in recent years, been moving away from quantitative 
analysis based on measures of economic activity 
such as EIA. The New Zealand Treasury’s July 2015 
Guide to Social Cost Bene�it Analysis states that EIA 
“can provide useful contextual information for 
decision-makers, but it is not suitable as a tool for 
measuring the balance of costs and benefits of a 
decision to society” (at 54). The Ministry of Business, 
Innovation and Employment’s Post-Event Economic 
Evaluation Guidelines (Major Events Development 
Fund, October 2013) highlights certain flaws of EIA 
(such as not accounting for opportunity costs), and 
proposes instead an alternative approach that “takes 
into account wider benefits and costs of an event, 
rather than focusing on mainly the financial impact 
of an event” (at 2).

In the Ministry for the Environment’s A guide to 
section 32 of the Resource Management Act 1991 
(Wellington, 2014), EIA is described as an approach 
that can be used to understand economic impacts 
or effects. Nonetheless, it is recognised that these 
impacts “are not entirely ‘benefits’ or ‘costs’” (at 83).

In Australia, the Australian Bureau of Statistics 
stopped preparing the underlying “multiplier” data 
on which EIA is based in 1999, and makes particular 
reference to the “limiting assumptions that results 
in multipliers being a biased estimator of the 
benefits or costs of a project” (Australian National 
Accounts: Input-Output Tables, 2012-2013, released 
25 June 2015).

EIA was also put to the test in a recent resource 
management case before the Land and Environment 
Court in New South Wales. The case (Bulga Milbrodale 
Progress Association Inc v Minister for Planning and 
Infrastructure and Warkworth Mining Ltd [2013] 
NSWLEC 48) centred on a proposal by Warkworth 
Mining Ltd (owned by Rio Tinto) to extend its coal 
mine, in the Hunter Valley area of New South Wales, 
into an endangered ecological area with threatened 
animal species. An EIA was presented, showing 
large economic benefits that were attributed to the 

additional expenditures and jobs generated by the 
proposal. 

The Court critiqued some of the specific 
assumptions underlying the EIA presented (such 
as the assumption of no opportunity cost of labour 
resources), and concluded that EIA was a “limited 
form of economic analysis” and that the “deficiencies 
in the data and assumptions used affect the reliability 
of the conclusions as to the net economic benefits 
of approval” (at [451]). Ultimately the Land and 
Environment Court refused to allow the Warkworth 
proposal.

CBA as a preferable measure of economic wellbeing

Rather than relying on measures of economic 
activity to assess economic wellbeing under the 
RMA, a preferable, and indeed a more conceptually 
robust approach is to use the economic tool 
of CBA. CBA itself is grounded in the theory of 
welfare economics, which seeks to understand 
how wellbeing is impacted in an economic system. 
As such, a properly-applied CBA will capture both 
consumer and producer surplus, and identify all 
relevant benefits and costs (including opportunity 
costs). In doing so, CBA provides a measure of the 
total economic welfare arising from an activity or a 
transaction.

CBA is flexible enough to capture a wider set of costs 
and benefits than those which are only associated 
with market transactions between consumers and 
producers. It can incorporate benefits and costs 
arising from environmental effects, cultural effects, 
and values associated with noise or aesthetics, for 
example. The caveat here is that it can be difficult to 
quantify the benefits or costs associated with such 
“non-market” effects, because there are often no 
prices arising from market transactions with which 
to determine these benefits or costs. Nonetheless, 
economic techniques do exist that can provide useful 
indications of the likely benefits and costs in these 
instances (for an overview of these techniques see 
Kevin Counsell and James Mellsop “Quantifying 
benefits and costs under the Resource Management 
Act” (2014) Resource Management Theory & Practice 
97). And even absent specific quantification, 
non-quantifiable benefits and costs can still be 
identified and analysed to assess their significance.

A simple example comparing EIA and CBA

The difference between the way in which economic 
wellbeing is assessed and measured under EIA versus 
CBA can be shown with a simple example. Suppose 
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that a resource management decision-maker is 
considering the economic wellbeing arising from 
the construction of a household structure (such 
as a fence or deck) that requires resource consent. 
Ignoring any inter-temporal considerations and 
analysing the problem over only a single period, 
suppose that the householder pays a contractor 
to construct the fence at a cost of $10,000. Under a 
simple EIA framework, the economic activity arising 
from the project is $10,000, being the monetary flow 
from the householder to the contractor (and setting 
aside the issue of whether there are any multiplier 
effects as this money flows through the economy).

In contrast, under the framework of CBA, the analysis 
would only incorporate relevant benefits and costs, 
including opportunity costs, so as to measure 
producer and consumer surplus. The producer (the 
contractor) receives $10,000 for building the fence, 
but also incurs some costs, such as the cost of the 
building materials. In addition, producer surplus 
accounts for the contractor’s opportunity costs: if the 
time spent building the fence could have otherwise 
been spent undertaking an alternative activity 
earning a similar amount, then there may be very 
little producer surplus arising from this transaction. 
For the purposes of this simple example, suppose that 
the producer surplus from this transaction is $1,000. 

Consumer surplus does not enter into the measure of 
economic activity, but it is an important component 
of a CBA. Suppose that the “satisfaction” that the 
householder gains from the fence can be valued 
at $12,000. By subtracting from this the cost to the 
householder of building the fence (of $10,000), the 
consumer surplus from this transaction would be 
$2,000. 

There might also be consumer or producer surplus 
accruing to third parties. Suppose that an external 
effect arising from the construction of the fence is 
that a neighbouring household loses their views. The 
resulting reduction in this neighbour’s consumer 
surplus might be, say, $5,000.

The result is that, under a CBA, the total welfare 
from the construction of the fence would be the 
sum of producer surplus ($1,000) and consumer 
surplus ($2,000 to the householder less $5,000 to 
the neighbouring household). The project therefore 
incurs a net cost of -$2,000. 

This example is highly stylised, potentially omitting 
other relevant benefits and costs, and the numbers 
are somewhat contrived. Nonetheless, it illustrates 
some of the differences between EIA and CBA, and 

shows that a project that yields a positive value 
under EIA, could well have a negative value under 
CBA. As argued above, it is the latter that is the more 
preferable measure of economic wellbeing under the 
RMA.

Before concluding I refer briefly to the method of 
computable general equilibrium (CGE) modelling. 
CGE models can address many of the shortcomings 
of EIA, such as by capturing relevant opportunity 
costs. However, like EIA, they generally only measure 
monetary flows in the economy, and so do not 
necessarily provide a measure of economic wellbeing 
(although in some cases an approximation to 
economic wellbeing can be derived from the outputs 
of the model). They are also typically designed to 
assess the impacts of large scale macroeconomic 
policies, which may make them less useful for small 
regional resource management proposals.

Conclusions

One key component of the RMA is the economic 
wellbeing of people and communities. To an 
economist, this is equivalent to the concept of 
economic welfare, which measures net benefits to 
individuals, households, and businesses in society. 
However, economic wellbeing is often analysed in 
RMA proceedings by measuring economic activity. 
Economic activity measures the production and 
consumption activities of individuals, households 
and businesses, and not necessarily the associated 
benefits and costs of those activities. As I have 
explained in this paper, the result is that economic 
activity does not necessarily equate with economic 
welfare.

The method of EIA has also been widely critiqued, 
and there has been a recent trend towards decision-
makers in New Zealand and Australia eschewing its 
application. At best, decision-makers have suggested 
that caution be applied in the use of EIA; at worst, it 
should be disregarded altogether. 

In contrast, CBA is an approach that is grounded in the 
theory of welfare economics, and seeks to understand 
the impacts of decisions, transactions or activities, on 
wellbeing. It is a more robust and preferable metric to 
EIA for analysing and measuring economic wellbeing 
under the RMA. Using a simplified example, I have 
shown that it is possible for measures of economic 
activity to misstate the economic wellbeing to people 
and communities arising from resource management 
decisions. In my view, such decisions could benefit 
from the more rigorous measurement of economic 
wellbeing through CBA. 
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 In defence of controlled activity status
 � Daniel Minhinnick, Senior Associate, and Annabel Linterman, Solicitor, Russell McVeagh*

Controlled activity status is seemingly under 
threat. Up and down the country, in a range of 
plan-making processes, a number of councils have 
expressed their concerns about the effectiveness 
of controlled activity status. The activity status of 
new buildings is one common example, where the 
need to address urban design issues is claimed by 
councils to require the ability for them to decline 
consent (and therefore retain at least restricted 
discretionary status). The result is that controlled 
activity status is disappearing from a number of 
planning documents. 

But is there really an issue? And if so, is it a problem 
with controlled activity status itself, or is it an issue 
with plan drafting?

This paper will consider the factors involved in 
setting activity status and the key benefits and 
limitations associated with controlled activity 
status, as well as some recent plan-making examples 
where the appropriateness of controlled activity 
status has been considered.

In our view, controlled activity status is an important 
activity status. While it does have some limitations, 
they are not fundamental and can be resolved 
through careful plan drafting.

Setting activity status

Councils are tasked with determining activity 
statuses for the range of activities that are carried 
out within their region or district. As summarised 
by the Court of Appeal in Coromandel Watchdog 
of Hauraki Inc v Chief Executive of the Ministry of 
Economic Development [2007] NZCA 473, [2008] 
1 NZLR 562, at [28], the key test is that the activity 
status employed for activities must be the most 
appropriate to achieve the objectives of the relevant 
planning document, which in turn must be most 
appropriate to achieve the purpose of the Resource 
Management Act 1991 (“RMA”). 

Section 77A of the RMA prescribes six tiers of 
activity status. These range from permitted (the 
most permissive), through controlled, restricted 
discretionary and discretionary, to non-complying 
and finally prohibited activities (for which no 
application for consent may be made). 

A controlled activity requires resource consent. 
However, applications for controlled activities cannot 
be declined, except where the consent authority 
has insufficient information to determine that the 
activity is a controlled activity, or where s 106 of the 
RMA applies (which relates to subdivision in certain 
limited circumstances). Any specified requirements, 
conditions or permissions must also be complied with.

Controlled activities are typically processed 
without public or limited notification, unless special 
circumstances exist. There is usually either a rule in 
the relevant plan that notification is not required, 
or the minor, or less than minor, adverse effects of 
the activity mean that the application can proceed 
without notification.

The only control that a council has in relation to 
controlled activities is that conditions can be imposed 
on any consent. The scope of conditions is limited to 
the matters over which control has been reserved 
in the relevant plan or in a national environmental 
standard. The matters of control within the relevant 
plan must therefore be drafted to allow conditions 
to be imposed that address the likely adverse effects 
associated with controlled activities.

A number of recent planning processes have shown 
a real reluctance on the part of councils to use 
controlled activity status. Their concerns appear 
to focus on controlled activity status not having 
enough “teeth” to allow them to ensure good quality 
outcomes. 

Controlled activity status – benefi ts and issues 

Controlled activity status provides certainty of 
outcome to people, communities and businesses 
within a district or region. 

Certainty is particularly important for investment 
and development. To get projects off the ground, or 
to be able to obtain the necessary capital, developers 
need to know that resource consents will be 
granted for the standard elements of a particular 
development that have readily anticipated effects. A 
more restrictive activity status erodes that certainty. 

In Golden Bay Marine Farmers v Tasman District 
Council EnvC Wellington W089/04, 3 December 
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2004 at [123], the Environment Court found that an 
important reason to give spat catching controlled 
activity status was to provide the industry with 
certainty and an efficient mechanism for obtaining 
coastal permits. Similarly, in Kitewaho Bush 
Reserve Company Ltd v Waitakere City Council EnvC 
Auckland A041/2005, 4 March 2005 at [32], the 
Environment Court acknowledged the additional 
certainty offered by controlled activity status to 
applicants. Although, in the circumstances of that 
case, the Court preferred limited discretionary 
activity status due to the potential effects of the 
proposed activity. 

The use of controlled activity status is also 
consistent with the broader Government direction 
around simplifying and streamlining RMA 
processes. This drive towards more enabling 
planning frameworks is clearest in the Christchurch 
context where sch 4 of the Canterbury Earthquake 
(Christchurch Replacement District Plan) Order 
2014, requires that the replacement district plan:

(a) clearly articulates how decisions about resource 
use and values will be made, which must be in a 
manner consistent with an intention to reduce 
significantly (compared with the existing district 
plans) – 

(i) reliance on resource consent processes; and

(ii) the number, extent, and prescriptiveness of 
development controls and design standards 
in the rules, in order to encourage innovation 
and choice; and

(iii) the requirements for notification and 
written approval;

Controlled activity status also generally provides 
the benefit of non-notification. In fact, the purpose 
of controlled activity status, when introduced into 
the Resource Management Bill in August 1990 (see 
the Report of Committee on Resource Management 
Bill at [6.22]), was to specify activities with minor 
environmental effects, relative to their context, 
for which it was appropriate to determine consent 
without public involvement. However, the RMA does 
not require that controlled activity applications are 
processed without notification.

Controlled activity status has been used widely 
throughout the country, in regional and district 
plans, and in several national environmental 
standards. It is clearly an established planning 
practice.

But controlled activity status means that councils 
have limited scope to decline such applications, 
and, as we discuss further below, councils perceive 
that they are hamstrung in terms of the types and 
extent of conditions that can be imposed. 

The power to impose conditions is prescribed by 
s 108 of the RMA. The High Court has confirmed that 
councils have a broad power to impose conditions 
on controlled activities (Urban Auckland v Auckland 
Council [2015] NZHC 1382). Section 128 of the RMA 
also provides the ability for councils to step in 
and review conditions of consent, including for 
controlled activities, in response to environmental 
effects or, for certain activities, as a result of 
changes to the planning framework. Of course, 
conditions cannot act to negate or nullify the 
consent (Lyttelton Port Company Ltd v Canterbury 
Regional Council EnvC Christchurch C8/2001, 
26 January 2001, at [11]).

Two decisions involving controlled activity status 
offer a useful contrast of the distinction between 
negation and modification of consent through 
conditions.

Aqua King Ltd v Marlborough District Council (1998) 
4 ELRNZ 385 involved an application for resource 
consent to vary the structural arrangement of a 
marine farm in the Marlborough Sounds. Standard 
surface longline methods were proposed to replace 
the existing subsurface structures. The application 
was treated as a “new marine farm” application and 
was considered as a controlled activity. 

Marlborough District Council had reserved 
its discretion over, amongst other matters, 
navigational safety and the effects of any marine 
farming related structures, but not over the type 
of structure that could be placed on a marine farm. 
The Environment Court concluded that the scope 
of the matters of control, as well as the associated 
definition of marine farm (which referred to the 
use of surface and/or subsurface structures) meant 
that conditions could not be imposed to restrict 
the grant of consent to subsurface structures 
when consent was specifically sought for surface 
methods. The Court explained that conditions could 
relate to matters such as the number of lines and 
floats, colour of equipment and lighting, but they 
could not require the substitution of one type of 
structure for another. That would negate the grant 
of consent.

Dudin v Whangarei District Council EnvC Auckland 
A022/07, 30 March 2007, concerned a consent 
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application for a proposed subdivision. Initial 
debate centred on the activity status of the 
proposal, which the Environment Court found to be 
controlled. Control was expressly reserved over the 
potential effects of subdivision on rural amenity, 
landscape and ecological values and on the natural 
character of the coastal environment, as well as the 
location of building areas. The Court found that a 
condition could be imposed to modify the location 
of the proposed building platforms, from the 
layout outlined in the application, to address those 
potential effects. 

The Court in Dudin found the circumstances to be 
different to those in Aqua King. In Dudin, control 
was expressly reserved over the location of the 
building platforms and effects on landscape values 
and on the character of the coastal environment, 
which were the eventual subject of the conditions. 
As such, a condition requiring an altered layout 
of the subdivision did not run counter to the Aqua 
King proposition that such a change would be 
tantamount to a refusal of consent.

While Aqua King is often relied on to demonstrate 
the limitations of controlled activity status, in our 
view the fundamental issue was that the Council in 
that case had not specifically reserved control in its 
plan over the type of structure that could be used. 
Had the Council reserved control in the relevant 
plan over the type of marine farm structure, 
the outcome in Aqua King could have been quite 
different.

The Supreme Court in Environmental Defence 
Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [125] has recently reiterated that plan 
provisions should be drafted to say what they 
mean – differences in wording matter. While the 
Supreme Court’s discussion was in the context of 
higher order planning documents, it applies equally 
to rules in regional and district plans. With that 
guidance in mind, Dudin and Aqua King serve as 
useful case studies of the critical importance of 
clearly drafted plan provisions. 

Recent experiences

Controlled activity status has come up in numerous 
plan-making or plan review processes. While the 
debate is occurring across the country, we focus on 
two recent examples in the Canterbury region. The 
first is in the context of the Proposed Canterbury 
Land and Water Regional Plan, and the second 
relates to the Proposed Christchurch Replacement 
District Plan.

The first example relates to appeals by various 
parties against the decision of the Independent 
Hearing Commissioners to prefer restricted 
discretionary to controlled activity status 
for the taking and use of water for existing 
hydro-electricity generation and regionally 
significant infrastructure as part of the Proposed 
Canterbury Land and Water Regional Plan. The 
decision was adopted as its own by the Canterbury 
Regional Council (“Regional Council”).

The Commissioners found, as a matter of law, that 
they were unable to classify replacement water 
permits for existing hydro-electricity generation 
and regionally significant infrastructure as 
controlled activities. They considered that it would 
be inconsistent with the scheme of the RMA to 
make any water take a controlled activity. This was 
because s 123 limits the grant of water permits to 
35 years; therefore Parliament must have intended 
that, on their expiry, the question of a further term 
was to be open. 

Genesis Energy Ltd, Rangitata Diversion Race 
Management Ltd and Trustpower Ltd appealed the 
decision. The Regional Council did not defend the 
decision and abided by the Court’s decision. As a 
result, counsel for one of the other parties (Royal 
Forest and Bird Protection Society of New Zealand 
Inc) acted as the contradictor.

On appeal, the High Court did not uphold the 
Commissioners’ decision (Rangitata Diversion Race 
Management Ltd v Canterbury Regional Council 
[2015] NZHC 2174) and referred the matter back to 
the Regional Council for reconsideration. 

The Court found that there was no express limitation 
on the ability to assign controlled activity status 
in the circumstances, on the plain wording of the 
RMA. It then considered whether the RMA’s internal 
context implicitly altered that conclusion. 

The parties had raised the Regional Council’s 
various functions relating to water under s 30 of 
the RMA. The Court found that these provided 
no support for either a prohibition on controlled 
activity status, or the classification of a certain 
activity. It stated that s 30 simply means the 
Regional Council must ensure that it carries out 
the listed functions for the purpose of giving effect 
to the RMA. For the purposes of assigning activity 
status, this requires a merits-based assessment of 
the most appropriate activity status to give effect 
to these functions and, ultimately, to the purpose of 
the RMA.
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The Court also noted that the ability to include rules 
in a regional plan is derived from s 68(1), which 
provides that rules may be included for the purpose 
of the council carrying out its functions under the 
RMA and achieving the objectives and policies of the 
relevant plan. The conclusions of the Court of Appeal 
in Coromandel Watchdog were again emphasised as 
requiring a factual assessment of the activity against 
the relevant plan, the RMA and other relevant 
standards and policies.

The Court disagreed with the Commissioners’ 
interpretation of the relationship between ss 77A 
and 123. Importantly, it found the implication of the 
Commissioners’ decision would be that no limited 
duration activities under s 123 could be classified 
as controlled. The Court stated that if that was 
Parliament’s intention, it would have been set out 
explicitly. It also emphasised that regional plans 
are determinative within a region only for a 10-year 
period. Accordingly, activity status only matters 
at the time at which consent is sought. (That is of 
particular relevance in relation to limited duration 
activities under s 123, as replacement consents must 
be sought for those activities at the expiry of the 
term of the consent.) 

External “guidance” was also considered, with the 
Court finding that the National Policy Statement 
for Renewable Electricity Generation 2011 and 
the Canterbury Regional Policy Statement 2013 
supported the provision of increased certainty for 
activities associated with renewable electricity 
generation schemes. The Court also noted the 
appellants’ arguments that categorising such 
activities as controlled activities would provide a 
more certain platform from which they are able to 
conduct their businesses.

The second example relates to the Proposed 
Christchurch Replacement District Plan. In the 
notified Transport Proposal, Christchurch City 
Council (“City Council”) proposed restricted 
discretionary activity status for high trip generating 
activities that were otherwise permitted in the 
relevant zone. A number of submitters sought 
controlled activity status.

The City Council claimed that controlled activity 
status risked it not being able to impose conditions to 
modify a proposal to achieve better quality outcomes 
(in particular, to address safety issues), without 
negating the activity that consent was applied for. 
It also raised concerns of a potential “stalemate” 
between the City Council and an applicant that was 
not willing to modify a proposal in response to 

proposed conditions (see the rebuttal evidence of 
Mr Falconer for the Council).

The Independent Hearings Panel was clear in its 
decision (at [56]) that the Council’s concerns were 
unfounded. The Panel (at [56]) referred to the 
evidence of an experienced traffic planner. Of the 
4,500 consent applications the traffic planner had 
considered for both the City Council and in private 
practice, the planner was not aware of a single 
instance where consent was declined as a result of 
the discretion awarded to the Council through the 
operative high trip generating activity rule. The 
Panel (at [49] and 56]) emphasised this evidence 
and also stated that there was no evidence of any 
stalemate being reached in the past, and that a right 
of appeal to the Environment Court was a potential 
solution in such cases. 

The Panel (at [52] and [53]) was of the view that the 
City Council’s additional driver (or real motivation) 
was its ability to achieve “leverage” over an applicant 
through restricted discretionary activity status. The 
Panel (at [55]) considered such use of the resource 
consent process to be “unfortunate and indeed 
inappropriate”.

In response to the City Council’s suggestion that 
controlled activity status introduces complexity 
into planning documents, the Panel (at [59]) saw no 
good reason why matters of discretion for restricted 
discretionary activities and matters of control for 
controlled activities need to be framed differently. 
Instead, in that context, the Panel (at [61]) found that 
controlled activity status brought certainty, clarity 
and reduced regulatory requirements and costs.

The City Council had also provided evidence of “poor 
outcomes” of controlled activity status (see the 
evidence of Mr Roberts for the Council). However, at 
the hearing the City Council’s witness acknowledged 
that the poor outcomes were a result of situations 
where the City Council’s technical advisors had 
preferred a different outcome to the decision-maker, 
rather than the decision-maker being limited as to 
the conditions that could be imposed.

The Panel considered that controlled activity status 
was the most appropriate activity status for high trip 
generating activities that were otherwise permitted 
in the relevant zone. 

Discussion

Controlled activity status is a useful planning tool. 
It is successfully employed across the country in the 
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context of activities with minor or readily anticipated 
environmental effects. It provides applicants with 
certainty of outcome, while retaining the ability for 
councils to impose conditions of consent in order 
to avoid, remedy and mitigate the environmental 
effects in order to achieve good quality outcomes. 
However, councils are increasingly preferring a more 
stringent activity status that provides the ability for 
consent to be declined. 

The High Court in Rangitata Diversion Race 
Management Ltd has recently confirmed that the 
scheme of the RMA does not preclude the use of 
controlled activity status for limited duration 
activities such as water permits. 

The Christchurch Independent Hearings Panel’s 
recent consideration of the appropriateness 
of controlled activity status provides a useful 
discussion of some of the practical issues for councils 
and applicants around the scope of the ability to 
impose conditions on controlled activities. 

The Christchurch Independent Hearings Panel’s 
recent decision and the earlier Environment Court 
decisions in Dudin and Aqua King illustrate that some 
of the alleged weaknesses of controlled activity 
status may be more perceived than real.

Where matters of control are appropriately drafted 
in the relevant plan, necessary modifications can be 
made to a controlled activity as proposed in a consent 
application through the use of conditions. The 
challenge to councils around the use of controlled 
activity status is in the drafting of matters of control. 

The relevant matters of control should be drafted 
in a manner that allows the effects arising from the 
proposed controlled activity to be mitigated through 
conditions that do not negate the activity for which 
consent is sought. 

The appropriate activity status for any particular 
activity will require an assessment in terms of s 32 
and the various other statutory requirements, which 
will always have a factual component and be context 
specific. This paper is not suggesting that every 
activity should be a controlled activity. Rather, we 
observe an increasing tendency for councils to move 
towards more restrictive activity statuses and away 
from the use of controlled activity status, and ask 
whether that move is justified. 

The cases discussed above serve as a useful 
reminder that careful plan drafting may provide 
an alternative to a more restrictive activity status. 
While at times it might be “hard” to correctly draft 
a rule, it is nonetheless necessary if a council is 
to comply with its duties under the RMA (Ngati 
Kahungunu Iwi Inc v Hawkes Bay Regional Council 
[2015] NZEnvC 50, in particular at [74] and [77]). A 
planning document should not default to regulation 
because there is insufficient time or inclination to 
develop appropriate provisions. Councils should not 
shy away from controlled activity status. 

* The authors acted for Trustpower Ltd, which was 
one of the appellants in Rangitata Diversion Race 
Management Ltd v Canterbury Regional Council [2015] 
NZHC 2174, and for various submitters in relation to 
the Proposed Christchurch Replacement District Plan.
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environmental managers, scientists, engineers, architects, local authority and central government 
officers. The RMLA seeks to promote within New Zealand an understanding of resource 
management law and its implementation; excellence in resource management policy and practice; 
resource management processes which are legally sound, effective and efficient; and which produce 
high-quality environmental outcomes.
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Canterbury Regional Council v Inter� ow (NZ) Ltd

A mistake happened.

It caused a lot of damage to an ecologically and 
culturally significant stream. 

It killed a lot of fish.

The company that caused the mistake held a core 
value of honesty.

They lived by that value and took full responsibility.

The company met with the community and Local 
Rūnanga and are making it right.

The stream is recovering and will be better than it 
was, the fish will return.

Two other streams not affected are being improved.

The company’s example is a wero (challenge) to all 
citizens especially corporates.

Have values; live values.

Canterbury Regional Council v Inter�low (NZ) Ltd 
[2015] NZDC 3323 (Inter�low) illustrates what having 
values and living them can look like. What happened 
and how that was addressed by the company 
Interflow is an example of how good the landscape 
can look when and if those who make environmental 
mistakes go beyond the bare minimum required of 
them by the law. So much more on so many different 
levels can be accomplished. There can be an 
“insidious” and “cumulative” effect on ameliorating 
the environment (note that in this sense I use 
environment as defined by s 2 of the Resource 
Management Act 1991 to include people and 
communities). So often those words, in the context 
of offending where the environment is damaged, 
are used to lament the loss of and degradation to 
the environment. It is not always so, and this case 
provides an example where, despite the damage 
done, something really good was achieved through 
the application of the criminal legal process. 

What happens when values are put to work? 
A refl ection in one outcome from a Restorative Justice 
Conference in the criminal division of the District Court: 
Environment warranted judge jurisdiction

 � Vanessa Sugrue, Solicitor, Environment Canterbury

This case study recounts what happened in one 
specific situation in Canterbury. Reference is made 
to the larger impression that this jurisdiction is 
having on using existing legal frameworks to achieve 
innovative, creative outcomes for the environment 
and the people who are part of that environment.

What happened

This situation happened in an urban catchment 
in Akaroa, a small coastal community in Banks 
Peninsula. Interflow is a company that specialises in 
relining culverts. They were contracted to reline two 
culverts running underneath Rue Noyer in Akaroa. 
They used a structural lining technique called 
Rotaloc to complete this work. 

On 12 February 2014, as part of the process of 
relining the culverts, the Walnut stream had been 
diverted into the Eastern culvert to enable work on 
the Western culvert. Interflow staff began injecting 
grout and its admixtures. Some discoloured water 
was noticed, which appears to have come from 
contaminants filtering through the ground beneath 
the pipes. It was thought this was contained with 
the use of a substance called intercrete. It was 
not contained, as in fact the pipes were rusted 
and the subsoil beneath was porous resulting in 
the contaminants migrating beneath the stream 
downstream. The next day staff painted the end of 
the pipes with a UV paint called Sikalastic-488-AU. 
The paint was wet, and water was allowed to pass 
through the pipe and over the wet paint, which 
resulted in a cloudy discharge. Neither discharge 
was adequately contained to prevent chemicals 
discharging to water. (Inter�low at [4]–[10].)

On 12 February complaints were received by 
Canterbury Regional Council (CRC) that fish were 
dying. On attendance on 13 February, CRC staff were 
met with a chemical or paint smell, numerous dead 
and dying fish, a dirty scum and sheen in still areas.

This small urban stream was home to eight native 
fish species. Four of those are listed as declining, 
longfin eel, kōaro, bluegill bully and inanga. Longfin 
eel, kōaro and inanga are regarded as culturally 
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significant as they are also mahinga kai (traditional 
food species). The existence of such species denotes 
that the stream was a healthy and abundant 
environment. The local Rūnanga gather watercress 
from the stream. Walnut stream is considered 
to have significant ecological and cultural value 
(Inter�low at [16]–[18]).

This was a large, catastrophic “fish kill” and included 
79 eels, 12 bullies and 51 inanga located on the day 
with a further 71 located three days after the event.

The local community and Rūnanga were affected in 
their use and enjoyment of the stream. The cultural 
harvesting of watercress had to stop.

Why did it happen?

In this case the discharges into Walnut Stream 
happened because Interflow did not understand 
the characteristics of the site and failed to ensure 
the appropriate site investigations were completed 
and that the sediment control measures were 
appropriate for the site (Inter�low at [23]). 

Overall it can be said that what happened here was 
an unfortunate accident. The main office of Interflow 
was contacted, and once appraised of the situation, 
took immediate responsibility and did what they 
could to assist.

A very quick lesson in the law

The Resource Management Act 1991 (RMA) is 
legislation enacted to promote the sustainable 
management of natural and physical resources (s 
5(1)). Part 3 sets out the duties and restrictions in 
relation to resources. When there is a contravention 
of duties or restrictions, the RMA provides offence 
creating sections. The RMA also provides for specific 
statutory categories of liability, which include strict 
(s 340) and vicarious (s 341).

When a prosecution is initiated under the RMA, the 
RMA requires that proceedings are presided over 
by an Environment Warranted Judge (s 309(3)). All 
other Acts apply, the Criminal Procedure Act 2011 to 
process, and the Sentencing Act 2002 (particularly 
ss 7 and 8) sets out the purposes and principles of 
sentencing.

The RMA does not specify matters to be taken into 
account in sentencing. The courts look to developed 
case law to expand the sentencing principles 
in the Sentencing Act in relation to sentencing 
environmental offenders. The principles set out 

in Machinery Movers Limited v Auckland Regional 
Council [1994] 1 NZLR 492 (HC) [Machinery Movers] 
continue to apply, alongside the provisions of the 
Sentencing Act 2002, when determining the severity 
of the offending and hence sentence levels. Those 
principles are (Machinery Movers at 503):

A. the nature of the environment affected;

B. the extent of the damage inflicted;

C. the deliberateness of the offence; and 

D. the attitude of the accused.

In December 2014, s 24A was inserted into the 
Sentencing Act 2002 to ensure that all appropriate 
sentencing cases were considered and referred 
to restorative justice processes. This amendment 
ensures that those affected by offending are given an 
opportunity to meet with the offender and to engage 
in this process, which is reported back to the Court. 
Sentencing principle 8(j) (s 8(j) of the Sentencing Act) 
requires the sentencing Judge to take “into account 
any outcomes of restorative justice processes that 
have occurred, or that the court is satisfied are likely 
to occur, in relation to the particular case” when 
sentencing an offender. 

What happened next – Court and the Restorative 
Justice Conference

Once the case entered the Court process Interflow 
requested referral to a restorative justice process. 
(Note as a point of interest Canterbury Regional 
Council implemented an Alternative Environmental 
Justice Scheme, which operates as a hybrid between 
diversion and restorative justice. This scheme won 
the inaugural IPANZ award in 2013 for Regulatory 
Excellence. This offending did not qualify for 
entry to the Scheme so after pleas were entered 
the restorative justice route was taken.) They had 
already commissioned an ecological report on the 
stream.

The local provider of restorative justice services 
organised a Conference. Members of the community 
were invited to attend or to write a letter that would 
be read. Representatives of the local Rūnanga 
from Ōnuku Marae were invited and attended. 
It is not usual for the prosecutor to be invited to 
a Restorative Justice Conference as they are not 
really a “victim” of the offending. However in the 
environmental arena the Council, and in this case 
CRC, usually hold expert evidence around what 
happened and have the expertise to understand 
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whether any offer made at the Conference is 
capable of implementation. It was helpful to have 
that information and personnel available to the 
Conference. 

While the actual discussions within the Conference 
are confidential, a report was produced for the Court 
containing the outcomes. That was filed in Court 
(Inter�low at [19]).

In this case, something extraordinary happened. 
Interflow tabled the ecological report and, after 
listening and hearing the voices of those attending, 
offered the sum of $80,000 towards the betterment 
of not only Walnut stream but the true right and 
left bank of the nearby Grehan stream. A plan was 
proposed in the ecological report to create inanga 
spawning habitats which would improve all three 
streams. (Inter�low at [43].)

I describe this as extraordinary as the offer was made 
in light of direct knowledge that the prosecutor was 
seeking a fine lower than $80,000. In fact Interflow 
knew that the end point fine would be substantially 
lower than $80,000. Despite knowing that position, 
they apologised, described how they had learned 
from what happened and changed their processes to 
ensure it would never happened again. They wished 
to make amends by implementation of the ecological 
plan.

What happened after that – The judgment

Back in Court for sentencing, with submissions 
filed by CRC, Interflow, and the Restorative Justice 
Report, there was an agreed submission. The 
submission was that the final outcome should 
be a conviction and discharge on the payment 
of an $80,000 donation to implement the plan in 
the ecological report. The case was adjourned to 
enable an appropriate neutral agency to be located 
to implement the plan. The Banks Peninsula 
Conservation Trust, already well established in 
the area, stepped in. Christchurch City Council 
also leaned in with an agreement to lend the Trust 
their consent which would allow them to do the 
work without seeking and incurring the costs of the 
consenting process. In layman’s terms the $80,000 
would go a lot further. (Inter�low at [46].)

On return to Court, the Court as it is required to do, 
went through the exercise of sentencing, which is a 
well set out process. After addressing the purposes 
and principles of sentencing, the Machinery Movers 
factors were addressed and an outcome reached. In 
considering the outcomes of the Conference and the 

fact that the commissioning of the ecological report 
was valuable as well as the $80,000 donation, the 
final decision was to convict and discharge Interflow 
with no further penalty. 

What about the stream now?

Banks Peninsula Conservation Trust has advised 
that work towards forming the inanga spawning 
habitats is well on its way. The Trust is working with 
the Christchurch City Council staff in relation to 
their Consent and all expectations are that the work 
will commence shortly. They are hopeful work will 
be completed before the end of the year. Things are 
looking good.

Mirror, Mirror

Mirror, mirror on the wall, what reflection do I see 
looking back at me.

The environment is not a faceless victim. The RMA 
definition of environment (s 2) is more encompassing 
than the particular environment affected, for 
example in this case the stream. “Environment” is 
extended to include people and its communities.

As we look into the environment we see all our 
faces reflecting back. Environmental damage or 
pollution affects a myriad of people, organisations 
and institutions. The effects of damage and pollution 
are often not localised and can be ongoing. Often the 
courts refer to effects as “cumulative” and “insidious” 
as they may not be apparent on the day or indeed 
for some time. Those affected by environmental 
damage range immensely from neighbours 
bordering damage, in the case of water-downstream 
neighbours, those who fish and hike and enjoy the 
outdoors, to local Rūnanga, who may not be able to 
gather mahinga kai.

There are many categories of offenders. They range 
from individuals to small and large corporations. 
They include those who pollute on purpose for 
private economic gain to those who make small 
mistakes resulting in great environmental harm. 
Ultimately it is the community who shoulder the 
lasting effects of environmental harm and pollution.

We are all part of this; we are all connected to the 
problem and the solution. When it comes to the 
earth, air and water, there is no end point. The 
environment continues to exist and to be subject to 
the protections and consequences offered by the law. 
In this case Interflow went beyond the minimum 
levels required by the law. It sought out an ecological 
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report on the affected Walnut Stream that not only 
looked at remediation of that stream but others. It 
chose to go with the option to remediate three in 
stream habitats. So much more was achieved for the 
stream itself and the Akaroa community than would 
have been achieved by leaving their involvement at 
paying a monetary fine and walking away from the 
damage done. 

Interflow as a company held a value, were genuinely 
remorseful and they made it right. They also set a 
platform where others could lend a hand – and they 
did.

Conclusion

The Environment Warranted Judge jurisdiction of 
the District Court, in sentencing those who breach 

their responsibilities under the RMA and damage 
the environment, is moving quickly and with agility 
to consider restorative and creative contributions 
to dealing with those who appear before it. The 
Machinery Movers factors provide the framework to 
put the environment at the forefront of sentencing. 
Restorative justice processes are adding a platform 
for the voice and views of the community to be 
heard. This is also a platform that an offender can 
use to apologise and offer amends to that community 
directly.

Each case is unique and very fact-specific but there 
are numerous examples where the court is reaching 
for unique solutions, providing tailored sentences 
to achieve the best overall outcome. All this is done 
within the current legal framework. This is just one 
case but there are many more.

Introduction

The allocation of freshwater in New Zealand has 
always been a highly contentious issue. Within 
that, the issue of an iwi allocation of freshwater has 
long been discussed and has recently become more 
prominent, both legally and politically. This raises the 
question of whether, and if so how, an iwi allocation 
of freshwater could be provided for under the current 
framework of the Resource Management Act 1991 
(RMA)?

This article will not consider the merits of whether 
there should or should not be an iwi allocation, but 
instead whether such an allocation could be achieved 
under the current statutory framework, or whether 
further changes are needed.

Basis for an iwi allocation

This article assumes that the Crown decides to give 
effect to a Treaty obligation and/or provide redress 
for a Treaty breach by providing for an iwi allocation 
of freshwater. 

It is likely the decision would stem from the WAI 
2358 National Freshwater and Geothermal Resources 

  Enabling an iwi allocation of freshwater: Is it a radical 
change?

 � Vanessa Hamm, Partner, and Bridget Bailey, Senior Solicitor, Holland Beckett Lawyers

Inquiry. In The Stage 1 Report on the National 
Freshwater and Geothermal Resources Claim (Wai 
2358, 2012), the Waitangi Tribunal found that Māori 
had rights and interests in water akin to the English 
notion of ownership rights, and these rights were 
guaranteed and protected by the Treaty of Waitangi 
(at 2.8.3). The extent of the proprietary right was the 
exclusive right to control access to, and use of, the 
water while it was in their rohe. 

The second stage of the Inquiry will consider how 
those property rights sit within the laws and policies 
managing the use of water (including the RMA). 
However, following the WAI 2358 Interim Report, the 
costs, benefits, and incentives of an iwi allocation 
regime were considered in two reports prepared for 
the Iwi Advisors Group by the Sapere Research Group 
(Kieran Murray, Marcus Sin and Sally Wyatt The costs 
and bene�its of an allocation of freshwater to iwi (report 
prepared for the Iwi Advisors Group, Sapere Research 
Group, 2014); Kieran Murray and Sally Wyatt The 
incentives to accept or reject a rights regime for fresh 
water (report prepared for the Iwi Advisors Group, 
Sapere Research Group, 2015)). In summary, the 2014 
Sapere report (Sapere Report) found strong economic 
advantages from an iwi allocation, though the 
allocation was based on a new regime which created 
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proprietary rights in water, rather than the current 
consents-based regime. The Sapere Report saw this 
regime as similar to the Quota Management System in 
the 1990s which recognised the proprietary right and 
commercial value of fisheries (at v).

To implement the regime, the Sapere Report assumed 
that a legislative change would establish proprietary 
rights in water, acknowledging that this would be 
controversial (at 33). Regional councils would still 
undertake the collaborative planning process, but 
would be required to address over-allocation prior 
to the creation of new rights. The Crown and existing 
consent holders would surrender a percentage of 
the allocable water under those consents, which 
would then be transferred to iwi, with provision for 
compensation. The water rights would be inalienable 
from iwi, have no time restrictions and could be 
leased for commercial value. The effects of using the 
water would be managed by a specific licence regime. 
For reasons of equity, other water users in the same 
catchment would be granted broadly equivalent 
rights to those granted to iwi. 

The Sapere Report also considered an iwi allocation 
under the current regime via the regional 
collaborative planning process for setting freshwater 
quality and quantity limits (at 33–34). Within that, iwi 
would be allocated a share of the allocable flow/level 
for each water catchment in their rohe as of right. The 
allocation would be expressed as a resource consent, 
still subject to the current restrictions. 

Clearly, the legislative change to create the 
rights-based regime anticipated by the Sapere Report 

would require radical change from the status quo. We 
acknowledge that without such change, an allocation 
via the regional plan process may not provide iwi 
with the proprietary rights recognition that is being 
sought through the WAI 2358 Inquiry. 

However, it would be artificial to consider that a 
water permit does not carry with it many of the 
characteristics of a property right. The nature of 
resource consents, including water permits, has been 
discussed at length (such as in Barry Barton “The 
Nature of Resource Consents: Statutory Permits or 
Property Rights” (Environmental Law: National Issues 
Intensive (New Zealand Law Society, July 2009) at 51). 
Section 122 provides that a resource consent is not 
property, but the Court has considered that it confers 
many of the same rights as property, such as exclusive 
use of a resource and non-derogation of grant (Aoraki 
Water Trust v Meridian Energy Ltd [2005] 2 NZLR 268 
(HC)). While an iwi allocation under the current 
framework may not create property rights (or the 

benefits anticipated by the Sapere Report), it would 
still create valuable rights and effective control of the 
use of water resources.

We now consider whether it is possible to provide 
for an iwi allocation of freshwater within the current 
RMA framework.

How could an iwi allocation be achieved?

Logically, an iwi allocation would be addressed by the 
allocation provisions of the RMA. However, we briefly 
consider whether the matter could be accommodated 
by other provisions.

Could it be enabled by a statutory exemption under 
s 14? The exemptions under s 14(3)(b)(i) and (ii) 
remove the obligation to obtain a water permit for 
taking and using water if that use is for an individual’s 
reasonable domestic needs, or the reasonable needs of 
an individual’s animals for drinking water, provided 
that use is not likely to have an adverse effect on the 
environment. It is likely that only a small iwi allocation 
for, say, specified cultural use, could fit within the s 14 
parameters, similar to a customary use right, before it 
invoked the adverse effects proviso in s 14(3)(b). 

Could it be provided for by a delegation of powers under 
the transfer provisions of s 33? Section 33 expressly 
allows a local authority to transfer any one or more 
of its functions, powers or duties to an iwi authority. 
However, the transfer is not unlimited – s 34A 
prohibits a local authority transferring the decision 
making power for a resource consent application 
or approval of a proposed policy statement or plan. 
The iwi authority would therefore lack the necessary 
power to control allocation. 

Turning to the allocation framework, the starting 
place is the regional council rule making functions. 
Section 30(1)(fa) empowers regional councils to 
establish rules in a regional plan to allocate water. 
There is nothing in s 30 which expressly prohibits 
an allocation of water to iwi. However, s 30(4) 
provides that when making rules to allocate a 
natural resource in a plan, the allocation is subject 
to the conditions listed in s 30(4)(a)–(f). These 
provisions anticipate allocation for “activities”. The 
term activity is not defined. Could an iwi allocation 
be an activity?

An iwi allocation would, by its nature, be tied to 
iwi or hapu of the relevant rohe, making it akin to 
a user based allocation. The current case law does 
not support an allocation based on the status of the 
applicant. 
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In the High Court decision Hauraki Maori Trust Board 
v Waikato Regional Council (HC Auckland CIV-2003-
485-999, 4 March 2004) Randerson J considered 
whether the RMA could allocate a natural resource 
by user, rather than an activity, in the context of the 
allocation of space in the coastal marine area. The 
High Court held: 

[52] I am not persuaded that the RMA authorises a 
regional coastal plan to differentiate between individuals 
or groups in the way contended for. …

…

[57] Thirdly, there is nothing in the relevant provisions 
of the RMA which expressly or impliedly authorises 
a regional council to include provisions in a regional 
coastal plan which would give preference or priority to 
tangata whenua in the allocation of space in the coastal 
marine area. … The Act focuses on the authorisation of 
activities and may do so by reference to a particular class 
of activity or by reference to the effects of activities. That 
is consistent with the statutory purpose as defined in 
section 5(2). Section 68 does not contemplate the making 
of rules which would give preference to a particular 
section or sections of the community in the allocation of 
space in the coastal marine area. 

…

[60] … what is sought here is not the use of s 6(e) as a 
shield but as a means of allocating space to Maori in the 
coastal marine area for marine farming activities in 
preference to non-Maori. … it is my view that the RMA 
does not authorise provisions of that kind.

The Environment Court also considered the issue in 
Carter Holt Harvey Ltd v Waikato Regional Council [2011] 
NZEnvC 380 for the Waikato Regional Plan Variation 
6 appeals where the Waikato River Iwi Trusts sought 
a controlled activity rule for water takes for iwi 
development, relying in part on the Waikato River 
Vision & Strategy Document. 

In considering the proposed rule, the Court followed 
Hauraki Maori Trust Board, noting:

[436] Importantly, for present purposes, [Randerson J] 
identified the Act’s focus on the authorisation of 
activities by preference to a particular class of activity 
or by reference to the effects of activities – not giving 
preference to a particular sector of the community.

The Court held:

[438] … There is no direct reference in Section 30 to 
any group in the community. The allocation is to be 

controlled by the status of the activity not the status of 
the applicant. 

[439] The rules in Variation 6 which provide for a more 
favourable allocation, do so by means of creating a 
favourable activity status for various activities. The 
controlled activity rules for dairy-shed wash-down and 
milk cooling purposes are an example. Shed wash-down 
and milk cooling are specific existing activities. The 
favourable status applies to any person who undertakes 
those activities (whether an individual, a partnership or 
a limited liability company) and is not in any way based 
on the ethnicity of that person. There is no other rule in 
Variation 6 which is based on the status of the applicant. 
Any person may apply for a consent to undertake any 
activity. 

An allocation could be accommodated as an “activity” 
if the nature of the use was specified. For example, a 
plan could specify “cultural uses” as an activity, such 
as for marae activity or for the irrigation of multiple-
owned Māori land for agriculture or horticulture 
activities. This appears to have been the approach 
contemplated in Ngati Makino Heritage Trust v Bay of 
Plenty Regional Council [2014] NZEnvC 25 where the 
Court considered an appeal by an iwi group seeking 
greater recognition of Māori values and participation 
of iwi in freshwater management in the Bay of Plenty 
Regional Policy Statement. In that case, the Court 
did not see any impediment to a cultural allocation, 
saying: 

[33] As we understand the Treaty of Waitangi, if the 
principle of partnership is to be applied, it requires 
a mutual respect between the Treaty partners, and 
by broader implication between members of the 
community, to the relationship and requirements of 
each party in respect of the resource. We cannot see any 
reason in principle that the Resource Management Act 
cannot enable tangata whenua involvement in allocation 
of water where appropriate, and even allocation to 
tangata whenua purposes in appropriate cases. This will 
of course turn on the appropriate criteria included in the 
relevant plan and turns not on the status of the applicant 
but rather on the application of the various criteria 
which reflect the Act and [the National Policy Statement 
on Freshwater Management].

…

[35] For our part, and as noted above, we are unable 
to see any reason why an allocation could not be made 
for cultural use, provided the relevant Water Plan had 
appropriate mechanisms and criteria. So far as the 
Regional Policy Statement is concerned, we can see 
no reason that this higher order document could not 
recognise tangata whenua values and the need for a 
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Water Plan to provide some flexibility for future tangata 
whenua developments either by cultural allocation or 
including it as part of the in-stream values until required 
in the future. This could not be done arbitrarily or 
generically, but would need to be specific to the local 
circumstances. We also agree that the rule could not 
amount to a priority allocation to particular applicants 
or individuals. (We see tangata whenua consultation and 
involvement as necessary in promulgation of in-stream 
cultural values and cultural uses in any Water Plan under 
the RPS).

The Court ultimately did not direct provisions for 
a cultural allocation, but required tangata whenua 
values to be incorporated in various freshwater 
management provisions of the Regional Policy 
Statement.

An allocation based on iwi affiliation may therefore 
not sit squarely as an “activity” under s 30. A 
“constrained” allocation limited to certain uses is also 
not likely to achieve the intent of an iwi allocation as it 
would limit the ability to lease or transfer the water to 
other users for value. To put the issue beyond doubt, 
the RMA would need to be amended such as, for 
example, to expressly provide that an iwi allocation is 
an activity. 

Role of the NPSFM14

Any potential change to the current freshwater 
management regime would need to consider the 
National Policy Statement for Freshwater Management 
2014 (NPSFM14).

The NPSFM14 recognises Te Mana o te Wai and the 
significance of water to tangata whenua by requiring 
that tangata whenua, and their values and interests, 
are involved and reflected in freshwater management, 
though limits this involvement to governance (for 
example, NPSFM14 Objective D1 and Policy D1) . The 
NPSFM14 does not contemplate an iwi allocation.

Tangata whenua values are already provided for 
in many regional water management frameworks 
following the implementation of the National Policy 
Statement for Freshwater Management 2011, though 
do not extend to an iwi allocation. For example, 
Waikato Regional Council’s Proposed Regional Policy 
Statement 2012 provides for the active involvement 
of tangata whenua in freshwater decision-making 
and management, and the value setting process, 
particularly in the Waikato River. The Bay of Plenty 
Regional Policy Statement requires a consideration 
of Māori cultural values in the instream flow setting 
process, among other matters. A close example to an 

iwi allocation is in the Tasman Regional Management 
Plan which provides that council will reserve allocable 
water for the irrigation needs of Māori perpetual 
lease land, and assign the land priority on any water 
waiting lists, due to the special nature of the lease 
arrangements for those lands.

It is possible for an iwi allocation to be enabled under 
the NPSFM14 collaborative value setting process 
(as was considered in the Sapere Report at 33–34). 
While the National Uses and Values in Appendix 1 
do not provide for an iwi allocation in the same way 
it anticipates water use for hydro-electricity and 
industrial users, regional councils are not precluded 
from including additional values that they consider 
appropriate. This means that regional councils could 
recognise, as a value, the desire for iwi to use water 
and subsequently implement this value through a 
favourable rule framework. 

However, the value setting process would not 
necessarily guarantee an iwi allocation. A regional 
council may decide that iwi use is not a value 
requiring an allocation in its area, or there may be 
inconsistent outcomes across the regions depending 
on the resources and willingness of iwi to be involved. 

To ensure it is provided for (or at least ensure it is 
specifically considered), the NPSFM14 would need 
a directive to regional councils requiring that they 
address and/or provide for an iwi allocation. The 
NPSFM14 could follow the approach in the National 
Policy Statement for Renewable Electricity Generation 
2011 which contains directives requiring planning 
documents to provide for the development, operation, 
maintenance and upgrading of new and existing 
renewable electricity activities. 

Implications for current regime

Any move to provide for an iwi allocation of freshwater 
will bring focus onto how this will sit with the current 
regulation of water use under the RMA.

Water is generally allocated on a first in first served 
basis through the grant of water permits. However, 
this is not prescribed in the RMA and a regional council 
can utilise different methods for water management. 

At its simplest, regional councils could make a rule 
allocating a portion of the allocable water to iwi or 
hapu whose rohe includes that catchment with a 
favourable activity status (that is, controlled). Only 
those iwi or hapu could apply for resource consent to 
use that water. The entire allocation could be subject 
to one resource consent held by a single iwi or hapu 
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(if that was the case for the rohe), or subject to 
numerous consents by various iwi and hapu in a 
rohe. The use would not be limited to a particular 
activity, as the “activity” would be the iwi itself. 
The effects and use of the water would remain 
subject to the provisions of the RMA, meaning iwi 
could “lease” the water permits for value. Other 
parties could only apply to use the non-allocated 
water. This approach would be similar to that in 
the Waitaki Catchment Water Allocation Regional 
Plan, which makes separate allocations for a range 
of activities, but treats applications within those 
activities on a first in first served basis. 

The matter becomes more complicated where 
there are existing consent holders and/or fully 
allocated catchments. The RMA does not allow 
regional councils to allocate water away from 
consent holders during the term of consent (except 
by a review under s 128(1)(b)). Unless there were 
significant changes to the RMA (in the manner 
suggested by the Sapere Report), a regional 
council’s hands would remain tied for the duration 
of existing consents. 

A regional council can still allocate water away 
from the existing users in anticipation of expiry of 
resource consents, but would need to “contract out” 
of the priority renewal provisions (ss 124A–124C) 
to do so. Iwi would need to wait until the expiry 
of those consents to benefit from the allocation, 
which may have been granted for up to 35 years. 
This raises the question of whether the Crown 
would provide redress for iwi who are not able to 
immediately benefit from the allocation. 

Practicalities

The practical implementation of an iwi allocation 
would present many challenging issues, including 
the following:

(a) How would a regional council address 
allocation for iwi or hapu with overlapping 
rohe? 

(b) What quantity should be allocated to iwi and 
how would this be determined?

(c) If a regional council must re-allocate water 
upon expiry, how will it determine what sector 
it allocates the water away from? 

(d) Would an iwi allocation extend to the other 
types of water, such as groundwater and 
geothermal water? 

Given the national implications for freshwater 
management, these matters will firstly need 
guidance at a national level. However, the Government 
has already devolved freshwater management to 
regional councils. As an iwi allocation broadly sits 
within the scope of a regional council’s functions, 
the matter could be implemented at a regional level 
within the NPSFM14 implementation framework. 
This framework allows regional councils to engage 
with stakeholders and iwi during the value setting 
approach and tailor allocation to these needs. 
Regional councils could consider an iwi allocation 
within that process whilst addressing the various 
interests and necessary flexibility that was 
contemplated in Ngati Makino at [45]. 

Conclusion

Theoretically, the tools to enable an iwi allocation 
of freshwater are broadly in place, although some 
changes are likely to be necessary, both to recognise 
that an iwi allocation is an activity under the RMA 
and to provide the necessary direction to regional 
councils through the NPSFM14.

When looked at practically, providing for an iwi 
allocation is simply a matter of accommodating 
an additional category of user for an already 
competitive resource. Just as regional councils must 
(and do) tailor water management to accommodate 
the specific interests of competing users, the same 
would need to be done for iwi if the matter was left 
to the regions. 

Overall, providing for an iwi allocation will no 
doubt pose difficulties to the already complex water 
allocation framework, though these difficulties 
are not fatal to it being achieved. Regional councils 
could address the matter within their freshwater 
management functions, but national direction and 
clear implementation guidance would be critical to 
provide some certainty for all parties involved in 
this process.

However, dealing with the matter through water 
allocation under the RMA may not go far enough as 
although water permits are proprietary in nature 
they are not strictly property rights.
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 Resource management judicial reviews: When to fi le 
evidence

 � Phil Page, Partner, and Campbell Hodgson, Solicitor, Gallaway Cook Allan

In judicial review proceedings, determining the 
optimum time to file evidence can be difficult. 
There is limited guidance on this topic especially 
for resource management judicial reviews. The 
timing of filing evidence can impact upon the time 
to resolution, which can impact the cost of bringing 
such a proceeding. Gordon v Waitaki District Council 
[2015] NZHC 1472 is a recent case which shows 
the importance of timing when trying to recover 
costs for evidence filed at the commencement of a 
proceeding.

Engaging experts to provide evidence for litigation 
is costly. Clients bear these costs, and therefore in 
any dispute it is in their interests to save as much 
money as possible. On the other hand, clients 
need the best information possible to assess the 
prospects for their case. This means when advising 
clients there is a tension between spending too 
much too soon, and spending enough to give 
adequate advice to clients about the strength of 
their case.

This tension is explored in the recent costs decision 
of Mander J in Gordon v Waitaki District Council. 
The Gordons filed an application for review of the 
Council’s s 127 decision for a heliport next to the 
Gordon’s residence. The Court’s decision was on 
an application for costs following a settlement 
that effectively gave the Gordons the relief sought. 
The main point of dispute was the extent to which 
expert witness costs were recoverable. 

Hamlin v State Services Commission [1987] 1 NZLR 
595 (HC) is the general authority for when to file 
evidence in judicial reviews. It states that it is at the 
discretion of counsel when to file evidence, but in 
many applications it will be convenient to file with 
the statement of claim. Disclosing evidence at the 
outset can result in all parties considering their 
positions as soon as possible, which may lead to 
early resolution. 

The issue highlighted by Gordon is not whether, but 
how much evidence to file at the outset of a resource 
management judicial review. The Gordons were 
successful in claiming costs and disbursements 
for their noise expert and legal costs. The Gordons 
were not successful in claiming disbursements for 
the affidavit evidence of their planning expert. 

The Court held that engaging a planning expert in 
preparation of the proceeding was not necessary.

The Court expressed reservations about whether 
a planning opinion could be distinguished from 
the opinion that a specialist resource management 
lawyer might provide (at [35]). It suggested that 
the planning expert’s opinion might amount to 
a legal submission should the matter proceed to 
trial. It considered engaging a planning expert was 
a prudent step, but refused to award costs for that 
expert. 

Planning evidence is often valuable in determining 
the correct resource consent procedure. To suggest 
otherwise ignores the fact that evidence of the 
relevance and significance of adverse effects on the 
environment, determines what procedure should 
be undertaken. The significance of effects are often 
matters of expert opinion for which expert evidence 
is required. As distinct from other practice areas, 
predictions about future facts are necessary at 
the preliminary stages of resource management 
decisions in order to determine which process 
to undertake. Judicial reviews are about correct 
procedure. To this extent planning evidence is often 
necessary to substantiate a claim that a resource 
management procedure was lawful. 

The Court in Gordon suggests that filing expert 
planning evidence later in the proceedings might be 
preferable, however the preparation of the evidence 
benefited all parties by allowing the respondents 
to make an expeditious decision regarding their 
position. The respondents avoided any costs they 
may otherwise have incurred engaging their own 
experts (see [32]). Once an expert is engaged to 
offer an opinion on key issues, you may as well 
provide that opinion as evidence to all parties. 
However, the Court suggested it was unnecessary 
to formally provide the parties with the planning 
evidence (at [36]), therefore this disbursement was 
not recoverable. 

This case shows that there is benefit in filing 
evidence at the outset of resource management 
judicial reviews. Not only was a quick outcome 
achieved, but a majority of the costs were recovered. 
There is a tension in the appropriate timing of 
evidence, but it is submitted that a “sooner the 
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better” approach should be taken. Without judicial 
support that costs will be recovered in these types 
of cases, clients are left to make the strategic 
decision to not provide all expert evidence at the 
outset because of the risk that the cost will not be 
recoverable.

This case builds upon Godfrey v Westland District 
Council HC Greymouth CIV-2009-418-180, 20 April 

2010 in which costs were granted to a discontinued 
resource management judicial review in similar 
circumstances. With greater judicial support for 
the recovery of costs for helpful expert evidence 
filed in these circumstances, what may currently 
be a strategic choice for counsel and their clients 
is likely to change to a norm in this practice area. 
This benefits claimants, respondents and the quick 
administration of justice.

 Tenure of Resource Consents: “If it ain’t broke …”
 � Thomas Gibbons, Joint Managing Director, McCaw Lewis Lawyers

Introduction

In the April 2015 edition of the Resource Management 
Journal (“Please, Sir, I want some more”) Bal 
Matheson and David Alley argued that a maximum 
35-year term for certain types of resource consents 
is arbitrary, and make the case for 50-year consents 
for infrastructure, and/or for a minimum 20-year 
period for consents (noting that under s 123 of the 
RMA, some consents are of unlimited duration). 

This article takes a contrary view, arguing that 
35 years is an appropriate maximum, and that 
20 years is an inappropriate minimum. While 
a maximum duration of 35 years may seem 
arbitrary, it also allows for changing environmental 
perspectives, developing scientific and regulatory 
knowledge and tools, and reflects an appropriate 
“once in a generation” timeframe. Conversely, if 
terms are being granted that are too short, then 
this reflects decision-making of consent authorities 
– those best placed to make particular decisions. In 
short, rather than “Please, Sir, I want some more”, 
this brief response takes a “if it ain’t broke, don’t fix 
it” approach – something that some might say about 
the RMA more generally.

Average consent periods

In support of their position, Matheson and Alley 
cite Ministry for the Environment Research from 
2000, suggesting that regional council consents 
are granted for an average of 16 years. They note 
a 2013 guidance document advising that limiting 
the duration of a consent may not be the best way 
to address uncertainty about adverse effects, and 
that adaptive management, monitoring/reporting, 
and review conditions “may at times be more 

appropriate” (at 2). It is difficult to argue against 
such a statement – it seems obvious that at times 
a short duration of consent may be appropriate, 
and at times another solution may be preferred. 
But these two points are not at cross-purposes. 
An average consent duration of 16 years suggests 
some consents are shorter than 16 years, and some 
are longer. This cannot reasonably be seen as an 
argument for imposing a 20-year minimum or 
seeing this term as the right baseline. As a baseline, 
it is no less arbitrary than a 35-year maximum.

It is submitted here that consent authorities are 
ideally placed to set the appropriate tenure of 
consents. They will not always act perfectly, but 
they are well-placed to assess the appropriate 
duration, taking into account local considerations, 
local needs, and planning changes. While other 
mechanisms, such as appropriate monitoring and 
review conditions, will of course be appropriate 
“at times”, a short-term consent may at other times 
have some significant benefits, such as allowing 
the consent authority to wholly reassess matters 
in future. Consent authorities may not always get 
things right, but they do have the ability to usefully 
and appropriately set consent terms. The notion 
that they do not always do so in a way that reflects 
business preferences is not a compelling argument 
for change. It could also be said that further 
empirical research would be necessary to show 
a real problem: the hypothetical examples that 
Matheson and Alley provide, which are discussed 
below, do not justify legislative change.

Judicial comment

Judicial decisions are a blunt substitute for empirical 
research, but they are an important tool of trade for 
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lawyers. Matheson and Alley cite judicial comment 
on the limits of short-term resource consents where 
structures are intended to last longer – 50 years, 
for example, in Brooke-Taylor v Marlborough District 
Council EnvC Wellington W067/04, 2 September 
2004 at [69]; or something longer than the 10 years 
in Ngati Rangi Trust v Genesis Power Ltd [2009] NZCA 
222, (2009) 15 ELRNZ 164. They also cite PVL Proteins 
Ltd v Auckland Regional Council EnvC Auckland 
A61/2001, 3 July 2001 which, at [30]–[31], seems to 
take a relatively balanced approach, recognising 
that a short term allows a complete reassessment 
at the end of the term, while review of conditions is 
only a tool for the consent authority, rather than the 
wider community. The notion that the community 
has an interest in environmental outcomes is at the 
heart of the RMA, and PVL can be seen to provide an 
argument in favour of a 35-year maximum.

Matheson and Alley also argue that 35 years 
should be considered the RMA’s “default” position, 
notwithstanding case law such as Curador Trust v 
Northland Regional Council EnvC Auckland A069/06, 
31 May 2006 which at [27] supports a presumptive 
duration of five years. Matheson and Alley’s 
approach is convincing in this respect. Five years 
should not be treated as an appropriate presumptive 
period: there is no express support for this notion 
in the RMA; and in the absence of clear information 
supporting that period, it is inappropriate – perhaps 
lazy – for a consent authority (or a Court, for that 
matter) to assume a period of five years. But nor 
is 20 years an appropriate presumptive minimum. 
Rather, the context and circumstances of the 
consent are what should be assessed, and consent 
authorities are well placed to do so.

Examples

Matheson and Alley then turn to some hypothetical 
examples, such as investment decisions on 
industrial sites, where the land use consent is 
permanent, but the discharge permit will only 
last up to 35 years. They then suggest that while 
discharge permits provide for minimum standards, 
voluntary steps by operators can reduce offsite 
emissions and lead to improved neighbourhood 
amenity; and that longer term discharge permits 
will make it easier to secure capital investment to 
help fund these improvements. With respect, this 
approach is unconvincing. Some operators will 
take voluntary steps, while others will not; and 
it is precisely because voluntary steps cannot be 
relied upon that we have discharge standards (and 
an RMA, for that matter). When the permit expires, 
the nature of local amenity can be considered, 

and the steps taken by the operator are likely to 
be a consideration as well. But if an operator has 
not taken voluntary steps, or amenity has not 
improved; or if science has developed or community 
needs have changed and the permit is no longer 
appropriate – then it should not be renewed. The 
statutory maximum therefore serves its purpose. 
Further, while Matheson and Alley suggest a long 
term consent is to be preferred to a series of short 
term consents, as the latter encourages incremental 
improvements which will be “saved up”, the same 
could be said of a longer term consent: if a 35-year 
consent is granted, it may not be until year 30 
that these voluntary steps are taken, with an eye 
to renewal. Shorter terms, of 10-12 years (where 
appropriate), may lead to more regular steps being 
taken, and may encourage greater environmental 
improvements. It could be added that we should not 
assume that voluntarism provides a sound basis for 
RMA policy-making.

The tenure of consents is also seen to provide 
signals: a 10-12 year consent, they suggest, can 
lead to a squeeze on industrial activities that a 
20-year consent would not, as the latter suggests 
the activity is “here to stay”. There can be little 
argument that consents shape the evolution of 
neighbourhoods, as they put it, but again, that does 
not provide a good case for a minimum; it simply 
reinforces the role that localism should play in these 
decisions, and therefore that consent authorities 
should maintain their existing role and discretion 
in setting appropriate lengths for consent terms. 
From there, Matheson and Alley argue that many 
consents give rise to permanent activities, such as 
bridges, pipelines, dams, or stormwater discharges. 
These, they suggest, will often have lives over 100 
years, and continuing effects on the environment. 
But again, this need not be seen as an argument in 
favour of longer consents. Rather, it can be seen to 
point towards the unknowns of the future, and the 
need for careful decision-making in environmental 
matters. A pipeline may be established, but the 
community may in future – that is, no more than 
one generation ahead – want to revisit the discharge 
activities that arise from that pipeline. That seems 
appropriate.

More for less?

Matheson and Alley continue by recommending 
legislative amendment “to address the current 
difficulty in practice, namely regional councils 
adopting a ‘policy’ of shorter term consents and 
then effectively forcing applicants to justify a 
‘longer’ term” (at 4). 
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Three comments can be made. First, anecdotal 
evidence suggests that some would see this as a 
regular issue within local government: the “no; now 
tell me why I should say yes” approach. Whether this 
is a reality or not, however, is not something that 
can properly answered through anecdote. Second, 
there are avenues available if a local government 
acts unreasonably, such as judicial review. These 
may not often be commercial options, but if there 
is a real problem – and the analysis here suggests 
there may not be – then perhaps an option is to 
provide a mechanism for the review of the tenure 
or conditions of consents, rather than imposing 
something approaching a statutory minimum that 
may not properly reflect or protect environmental 
considerations. Third, like Oliver Twist, Matheson 
and Alley may want to be careful what they wish 
for: a statutory minimum term may lead to consent 
authorities becoming more risk averse, and 
refusing to grant consents at all where there are 
environmental concerns that cannot be answered. 
A 10–12 year term will be better than no consent at 
all in many instances.

Matheson and Alley go on to clarify that 20 years 
should not be a maximum term, but a starting 
point, with an applicant having to justify a longer 
term, and a consent authority needing “special 
circumstances” to justify a shorter term (at 5). 
Consent authorities, they suggest, should have a 
limited ability to rely on special circumstances: “the 
consent authority needs to also be satisfied that 
it is not possible to impose conditions of consent 
that would address the concern about a minimum 
term of at least 20 years” (at 5). They suggest 
amendments to s 123 of the RMA, recognising that 
national environmental standards should be able to 
provide for different minimum terms for consents.

In conclusion, they support legislative amendments, 
or at the least encourage consent authorities to 
consider resource consent terms more carefully. 
They argue that a range of tools can be used to 
mitigate the uncertainties that arise from granting 
longer consents, including review conditions, 
requirements to report on emissions, and BPO-type 
conditions. 

Conclusion

Thirty-five years ago, Robert Muldoon was Prime 
Minister, rugby was an amateur game, and the Town 
and Country Planning Act 1977 was a relatively new 
development. Milk was still delivered in glass bottles, 
aerosol cans contained CFCs, and climate change was 
much less of a popular issue than today. The point is 
that times change, environmental concerns change 
– think of water quality, for example – and science 
develops. Society learns, and discharge consents 
should be able to be revisited at least every 35 years: 
a “once in a generation rewrite”, to borrow from the 
parlance of securities law reform.

This article has made four arguments against 
Matheson and Alley’s approach. First, it has argued 
that consent authorities are best placed to determine 
the tenure of resource consents, and an arbitrary 
20-year minimum which undermines the discretion 
of consent authorities is no guarantee of better 
environmental, or even economic, outcomes. Second, 
it has argued in favour of more empirical research. 
Third, it has recognised the correctness of a balanced 
approach that has emerged in some case law. Fourth, 
it has responded to Matheson and Alley’s examples 
by arguing that they place too much emphasis on 
voluntarism, too little emphasis on the benefits 
of incrementalism, and too little emphasis on the 
benefits of localism in consent decisions. Finally, it 
has suggested they should be careful what they wish 
for, as allowing consent authorities appropriate – but 
not unfettered – discretion, provides a means of 
encouraging a balanced approach to the granting 
of consents; an inappropriate minimum may lead 
to more consents being declined, and even greater 
adverse outcomes.

What isn’t broken doesn’t need to be fixed. If 
there is real evidence that consent authorities are 
getting it wrong, then by all means they should be 
encouraged to revisit their actions – but this should 
be done in the context of individual situations, where 
circumstances can properly be considered, rather 
than using the blunt axe of statutory amendment. 
This issue, it might be said, is one where the pocket 
does not need to be picked.
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Nature of a resource consent – the debate continues
 � Vanessa Hamm, Partner, and Bridget Bailey, Senior Solicitor, Holland Beckett Lawyers

In Greenshell New Zealand Ltd (in rec) v Kennedy Bay 
Mussel Company (NZ) Ltd [2015] NZCA 374, the Court 
of Appeal considered an application for equitable 
relief against forfeiture in respect of deeds and 
licences for coastal permits following a mussel farm 
being placed in receivership. 

Facts

The Kennedy Bay Mussel Company (NZ) Ltd 
(KBMC) held two coastal permits and an associated 
land use consent allowing 11.1 and 3 hectares of 
mussel farming in the coastal marine area near 
Kennedy Bay. KBMC entered into deeds of lease and 
sub-licences granting Greenshell New Zealand Ltd 
(Greenshell) the right to use the resource consents 
in 2006. 

Greenshell was placed in receivership in November 
2013. KBMC exercised its right to re-enter and 
terminate both the lease and the sub-licence. The 
receivers of Greenshell applied to the High Court 
for relief against forfeiture which was declined in 
the High Court. Greenshell appealed to the Court of 
Appeal.

Court of Appeal

One of key issues on appeal was whether the High 
Court erred in finding that relief against forfeiture 
was available for the interests transferred by 
the deeds and licences (for example the resource 
consents), despite the provisions of s 122(1) of the 
RMA providing that those consents are neither real 
or personal property (at [18]).

The Court noted that the equitable doctrine of 
relief against forfeiture generally applied to 
protect a party against forfeiture of a proprietary 
or possessory right contained in agreements, 
leases and licences, and that as a matter of policy, 
the Court has refused to invoke the relief for 
disputes involving merely contractual rights with 
nothing collateral to secure the performance of 
the obligation (at [43]). However, the Court did not 
see the dictum as creating inflexible rules for the 
availability of that relief (at [43]–[44]).

In considering whether the relief was available, the 
Court considered that the issue was not merely a 
contractual bargain between KBMC and Greenshell 

represented by the deeds, but also involved the 
interests created by the coastal permits which were 
transferred by those deeds. The Court noted that 
the exercise of contractual rights to re-enter would 
affect Greenshell’s rights to use the coastal permits. 
However, compliance with the conditions of those 
underlying permits by Greenshell was central to 
KBMC’s ongoing retention and liability under those 
permits (at [46]). 

In turning to the nature of the rights at issue under 
the coastal permits, the Court found that it was 
not necessary for it to determine whether the High 
Court was correct in finding that resource consents 
can be properly characterised as “analogous to 
property rights” (High Court decision at [34]) as 
the Court was satisfied that the coastal permits 
involved possessory rights by granting rights to 
occupy the coastal marine area for the permitted 
purpose (noting this right was not exclusive (at 
[52]). 

The Court also observed that coastal permits have 
been found to grant rights sufficiently proprietary 
in nature for those rights to transfer under the right 
of survivorship (at [53] citing Armstrong v Public 
Trust [2007] 2 NZLR 859 (HC)). Similarly, resource 
consents have been held to confer a possessory 
right to use a resource, such that the issuing party 
could not compromise that right by issuing consents 
to the same resource to third parties, citing Aoraki 
Water Trust v Meridian Energy Ltd [2005] 2 NZLR 268 
(HC).

In turning to the deeds and licences, the Court was 
satisfied that the possessory rights contained in the 
coastal permits were transferred to Greenshell and 
that Greenshell acquired rights of occupation and the 
right to take, sell and retain the proceeds from the 
permit areas. In that sense, Greenshell had the right 
of possession and use to the extent authorised by the 
permits and it would not be open to third parties to 
act in a manner inconsistent with those possessory 
rights (at [54] citing Vanessa Hamm and Bridget 
Bailey “Resource Consent: property in all but name” 
[2014] RMJ 17 and Robert Makgill “Public Property 
and Private Use Rights: Exclusive occupation of the 
coastal marine area in New Zealand” (New Zealand 
Centre for Environmental Law Conference, 
University of Auckland, April 2009, updated January 
2010) at 97–104.)
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Finally, the Court noted that the determination of 
the lease and licence would cause Greenshell to lose 
its possessory and use rights for the coastal permits 
and sever the contractual ties between the parties. 

Accordingly, the Court considered that equitable 
relief against forfeiture was available as it was 
consistent with the underlying rationale of the 
doctrine to protect property and possessory 
rights (at [55]). Ultimately, the Court found that 
the commercial context (unrelated to the consents ) 
did not warrant it exercising its discretion to grant 
relief.

Commentary

Greenshell demonstrates that the Court continues to 
take an expansive view of the nature of the rights 
and interests created by resource consents beyond 
the provisions of s 122(1) of the RMA.

Greenshell also highlights how the interests 
created by resource consents are recognised for 
their practical and commercial value. While the 
ability of a consent holder to utilise the economic 

value of these rights remains constrained by the 
various mechanisms under the RMA (for example 
transfer provisions, plan rules and feasibly, consent 
conditions) Greenshell recognises that the rights are 
sufficiently proprietary and possessory in nature 
to be subject to equitable principles generally 
reserved for property rights (as was discussed 
in the authors’ earlier article Vanessa Hamm and 
Bridget Bailey “Resource Consent: property in all 
but name” [2014] RMJ 17). In turn, this can provide 
relief for parties in other jurisdictions where the 
provisions of the RMA cannot do so.

Editor’ s note: The above article considered the 
available case law at the time of writing. After the 
article was written, the Court of Appeal released 
the decision Hampton v Canterbury Regional 
Council (Environment Canterbury) [2015] NZCA 509 
(2 November 2015) which further considered the 
issue of property rights and water permits and 
distinguished Aoraki Water Trust v Meridian Energy 
Ltd [2005] 2 NZLR 268 (HC). Leave has been sought 
to appeal Greenshell New Zealand Ltd (in rec) v 
Kennedy Bay Mussel Company (NZ) Ltd [2015] NZCA 
374 to the Supreme Court.
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 Recent cases

Auckland Waterfront Development Agency Ltd v Mobil Oil New Zealand 
Ltd [2015] NZCA 390

 � Andrew Beatson, Partner, and Belinda Green, Senior Professional Support Lawyer, Bell Gully

Background

Various Mobil companies had leased premises on 
reclaimed land at Freemans Bay in the Waitemata 
Harbour since 1925, under a number of different leases. 
The most recent leases were entered into in 1985. 
The reclaimed land contained some contaminated 
materials, and pollution from neighbouring sites 
had also affected the premises. However, Mobil itself 
had caused spills onto the land, and dewatered the 
tanks which released contaminants into the land. 
As a result of the contamination, by the 1970s the 
land required complete remediation. The agreed 
cost of remediating the land for the part of the 
contamination caused by Mobil was NZ$10 million.

None of the leases expressly mentioned 
contamination – they were all entered into before 
the Resource Management Act 1991 (“RMA”), and 
in an era of less heightened sensitivity around 
contamination issues. Instead, the leases contained 
tenant’s repair and permitted use clauses. Auckland 
Waterfront Development Agency Ltd (“AWDA”) (now 
Panuku Development Auckland) claimed that the 
tenancies obliged Mobil to deliver the land in good 
and clean order, meaning free of contamination other 
than that associated with the original reclamation, 
or alternatively, that the tenancies contained an 
implied term to the same effect. This claim failed in 
the High Court, with Katz J finding that on their true 
construction the tenancies did not reach subsurface 
contamination. AWDA appealed.

Court of Appeal’s decision

The Court looked at the wording of the repair clause 
which required the tenant to keep the land in good 
order, and clean and tidy, and to yield it up in that 
same condition to the reasonable satisfaction of the 
landlord (the “clean and tidy” clause), and found that 
this wording included an obligation on the tenant to 
remediate the contamination it and its predecessors 
had caused to the subsoil of the land.

In holding that Mobil was liable to AWDA for the 
NZ$10 million remediation costs, the Court made 
the following findings:

(1) The repair obligations reached the land (not just 
improvements on the land), and extended to the 
subsurface of the land. This overruled the High 
Court’s finding that the words “good order” and 
“clean and tidy” applied to the surface of the land 
only.

(2) If Mobil wanted to show that contamination 
from spillage and dewatering practices was 
authorised as part of the permitted use of the 
lease, it had to show that there was no other 
reasonable way of carrying on the permitted 
use. Mobil was not able to meet this requirement. 
In considering the issue, the Court specifically 
said that earlier cases had applied the wrong 
test when they had simply asked whether the 
practices were reasonable uses within the 
permitted use of the lease.

(3) Mobil was responsible for the costs of 
remediating contamination caused not only 
during the current lease term, but for the entire 
period of occupation – even though different 
leases applied, with different Mobil entities. This 
had a material impact given that the premises 
needed complete remediation by the 1970s. In 
making this decision the Court favoured the 
commercial reality of the leasing relationship 
between these parties over the legal fiction that 
when an old lease ends and a new one is granted 
there is a moment in time where the land reverts 
to the ownership of the landlord. One of the 
three judges disagreed with this finding.

Three other aspects of the case are also worth 
mentioning:

(1) The Court said that, even if the leases had not 
contained an explicit obligation to remediate 
the contamination, they would have implied the 
ancient tort of waste into the leases. This signals 
a possible change in New Zealand law when it 
comes to assessing contamination liability under 
leases which are silent on the subject.

(2) The Court confirmed that a new lease does not 
excuse a tenant from its own liability for past 



34 www.rmla.org.nz

breaches. This means that even if the finding 
at (3) above is overturned or not appropriate 
on another set of facts, a landlord could 
potentially still enforce liability to remediate 
contamination under a prior lease if the prior 
lease was recent enough to fall within the 
limitation period. (Here, the pre-1985 leases 
were too old to support a stand-alone claim).

(3) The Court examined the history of the leasing 
relationship over the whole 80-year period, and 
in particular considered the business context 
within which the 1985 leases were negotiated. 
This included things like the parties’ knowledge 
of contamination at the time the leases were 
being negotiated; their awareness of Mobil’s 
possible liability to remediate under the old 
leases; and their knowledge of possible future 
uses of that land.

Result

The Court of Appeal overturned the decision in the 
High Court, and ordered Mobil to pay NZ$10 million 
in damages to its landlord, AWDA, to remediate 
subsurface contamination in the Wynyard Quarter 
“tank farm” area. The Supreme Court has confirmed 
that Mobil has filed leave to appeal this decision.

Comment

Although a lease may not expressly refer to 
contamination, a repair covenant may still be 
interpreted as including an obligation on a tenant 
to remediate contamination. As this decision 
illustrates, even wording as seemingly innocuous 
and “boiler plate” as an obligation to keep the 
land in clean and tidy order may result in such an 
obligation. This will depend on the exact wording of 
each lease and the context in which it was entered 
into. The permitted use of a particular lease may be 
of assistance in showing that the contamination was 
authorised by the landlord, but only in a situation 
where the contaminating practises are the only 
reasonable way of carrying on the permitted use.

Regardless of the lease obligations, an owner 
or occupier may still be liable to remediate 
contamination under either the RMA or common 
law. A person who discharges contaminants into 

the environment after 1 October 1991 (the date the 
RMA came into effect) commits an offence under 
the RMA unless the discharge of contaminants was 
authorised by a national environmental standard or 
regulation, a rule in regional plan and (if applicable) 
a proposed regional plan, or a resource consent. For 
RMA-era contamination, the Environment Court 
may require remediation by way of an enforcement 
order under ss 314(1)(c) or 314(1)(da).

While an order under s 314(1)(c) is targeted at a 
person who caused post-1991 contamination, a 
“clean up” order under s 314(1)(da) can be much 
wider. It can be issued to any current owner or 
occupier of land, requiring that person to remedy 
the adverse effects a contaminating discharge 
has caused to that land regardless of whether 
they themselves caused those effects. The order 
is also wide enough that it could encompass both 
RMA-era and historical contamination. This means, 
for example, that a landlord could be issued with 
a “clean up” order for contamination which was 
caused by its tenant or by a former tenant. Absent 
an obligation to remediate contamination under the 
lease, a landlord would find it difficult to pass this 
obligation on to the tenant. What this Mobil case 
demonstrates however is that a lease that appears 
silent on the issue of contamination may in fact 
include an obligation to remediate – either as part 
of the repair covenant, or potentially implying the 
doctrine of waste.

For former owners and occupiers, the position is 
different. The Environment Court has confirmed 
that the enforcement provisions in the RMA do not 
apply retrospectively, so as a result no enforcement 
order can be issued to a former owner or occupier 
for an activity (resulting in contamination) 
undertaken pre-1991 (see Voullaire v Jones (1997) 4 
ELRNZ 75). In reaching this conclusion, the Court 
reasoned that the RMA already provides for a 
“clean up” order to be issued to the current owner 
or occupier, irrespective of whether they caused the 
adverse effects. As such, it is the current owners 
or occupiers who may be liable for the actions 
of pre-1991 former owners or occupiers. Former 
owners and occupiers are still, however, potentially 
liable for post-1991 contamination under a s 314(c) 
order, or could be subject to a common law action 
such as nuisance or negligence. 
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Auckland Council v 184 Maraetai Road Ltd [2015] NZHC 2254

 � Bronwyn Carruthers, Partner, and Sam Davison, Graduate, Russell McVeagh

Background and issues

In this decision by Edwards J, the High Court dealt 
with an appeal from Auckland Council (“Council”) 
against a 2014 Environment Court decision from 
Judge Smith, 184 Maraetai Road Ltd v Auckland Council 
[2014] NZEnvC 105. The substantive question in the 
High Court related to the test for when resource 
consents are “given effect to” in s 125(1A)(a) of the 
Resource Management Act 1991 (“RMA”).

In 2002 the Council’s predecessor granted a 
“Concept Development Consent” (“CDC”) for a 15-lot 
development over four parcels of land in Clevedon. 
The lapse date for the CDC was extended by the 
Council on two occasions, giving a final lapse date 
of 29 November 2010. A four-lot subdivision was 
approved under the CDC in July 2010, but a similar 
application was declined in 2012 on the basis that 
the CDC had lapsed. The applicant applied to the 
Environment Court for a declaration that the CDC had 
been given effect to.

Environment Court decision

The Environment Court considered the provisions 
of s 125 of the RMA and the relevant case authority, 
and determined that the test was two stage: what the 
consent required; and what had been done in order 
to meet those requirements. The Court referred to 
the dicta in Biodiversity Defence Society Inc v Solid 
Energy New Zealand Ltd [2013] NZHC 3283 that the 
test for “given effect to” was a standard upon which 
reasonable people might differ. The Court held that a 
resource consent grants both benefits and burdens to 
the consent holder and that it seemed contrary to a 
proper understanding of the RMA that a party could 
avoid their obligations by putting into force only part 
of a consent and allowing other parts to lapse. This 
analysis underpinned the Court’s assessment of the 
status of the CDC. 

Under s 125(1A)(a) of the RMA, the Environment Court 
declared that the CDC had been “given effect to” 
before the final lapse date, through the granting of a 
subdivision consent for a four-lot subdivision and the 
relevant survey plan approval.

The Council appealed the decision under s 299 of the 
RMA on the basis that the Environment Court had 

erred in law by applying the wrong legal test, had 
taken into account irrelevant factors, and had failed 
to have regard to relevant factors.

High Court decision

Wrong legal test / irrelevant factors

Edwards J first dealt with the argument that the 
Environment Court had applied the wrong legal 
test. She found the Court was wrong to consider the 
benefits and burdens of the CDC and the consequences 
of the consent not lapsing, rather than undertaking a 
factual analysis of steps taken prior to the lapse date. 
The Environment Court’s approach was different to 
the approach in Biodiversity, and other case law, with 
it effectively deciding whether or not the CDC should 
lapse, rather than considering whether it had lapsed. 
Her Honour held that this error was material to the 
decision.

Failure to consider relevant factors

In case that conclusion was wrong, Edwards J also 
considered whether the Environment Court had 
failed to consider relevant factors. Her Honour 
accepted the Court had properly taken into account 
whether the subdivision consent gave effect to the 
CDC and the fact that four of the 15 lots had been 
developed. However, these were not the only factors 
relevant to a s 125 enquiry. Evidence of what was 
happening prior to the lapse date in respect of the 
other lots had to be weighed, as well as evidence on 
the design of centralised services, design and work 
in respect of roading and the vesting of reserves. 
Edwards J referred to the wide range of matters 
identified in Gold�inch v Auckland City Council [1997] 
NZRMA 117 (HC) to be considered when enquiring 
why the development had not been completed.

The Environment Court had not referred to such 
factors, which led Edwards J to conclude that the 
narrow focus resulted in the Court failing to take 
into account relevant factors, which was also an error 
material to its decision.

Result

The High Court allowed the appeal, however 
declined to substitute its own decision for that of the 



36 www.rmla.org.nz

Environment Court. The decision was remitted back 
to the Environment Court to reconsider in light of 
this decision.

Comment

The decision of Edwards J clarifies that the test for 
whether a resource consent has been “given effect to” 
is a question of fact, having regard to the particular 
circumstances of the case, rather than an evaluative 
exercise focusing on the merits (or otherwise) of 
lapse.

The decision raises interesting questions in the 
context of CDCs (as well as IDPs, CDPs and framework 
plans) which are intended to set in place the master 
plan for a larger staged development: how much needs 
to be done to avoid the master plan lapsing? What 
initial benefits are obtained without necessarily 
delivering the more onerous requirements? Section 
138 of the RMA avoids this issue for surrender of 
consents, as councils are able to reject surrender 
where it may impact on the integrity of the consent. 
But care should be taken when drafting CDC 
conditions to address the Court’s concerns. 
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Outstanding!

The theme of next year’s Nelson based conference is “Outstanding!”

• Te Tau Ihu (the Nelson, Tasman and Marlborough regions) is an outstanding environment, rich 
in resources and stunningly beautiful. It is the setting of one the most important cases yet 
decided under RMA, King Salmon. At the heart of this decision were the regions’ outstanding 
landscapes. However this setting presents many challenges for resource management, just as 
it did for King Salmon. As with many other parts of regional New Zealand, Te Tau Ihu largely 
depends on its natural resource base to sustain economic wellbeing. How (or can) we retain 
what is outstanding about the top of the south within the growth pressures this tension 
inevitably creates? 

• Te Tau Ihu is grappling with a number of outstanding issues. There is more to be done to 
address climate change and coastal hazard management, to resolve the competing needs of 
water users, to protect our regions’ outstanding water bodies, to better manage competition 
for productive rural land and the growth industries of aquaculture and tourism. We also need 
to diversify from reliance on the primary sector, innovate and embrace new technologies, as 
well as encouraging industry and business to compete on the national stage.

• How can we as resource users and resource management practitioners, be outstanding 
in responding to these issues? What are we doing to address these challenges in our work, 
development and practice? What more or better can we do? What new skills and ideas do we 
need to acquire and apply?

The objective of this conference is to better equip practitioners, consultants, business, industry 
and decision makers alike to confront these challenges, so to be “outstanding” in the response.

This theme will be explored with field trips in outstanding places such as Abel Tasman National 
Park, Mapua, the Moutere Valley, Neudorf and the Marlborough Sounds. There will be social 
events highlighting many of the outstanding products of the region sourced from grapes, hops, 
sea life, earth and pasture.

We have great ambitions for our 2016 conference. We know that you will come away from this 
conference with cause to reflect and say: “That was Outstanding.
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