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Heidi is the latest to be awarded the 

RMLA scholarship. Heidi was born 

in Auckland, but spent much of her 

childhood in Southland before moving back to the 

“big smoke”. Secondary school was largely spent 

absorbed in music as a pianist and cellist, and 

she worked for Concert FM in Wellington before 

leaving for a three-year OE teaching English in the 

Czech Republic and South Korea.  Heidi travelled 

through Eastern Europe, China, Mongolia and 

Malaysia before returning to New Zealand to 

complete a Bachelor of Science in Zoology and 

Statistics, and is now completing her thesis for the 

Master of Planning degree at Otago University. Her 

topic is integrated management by regional and 

district councils, and Heidi is conducting in-depth 

interviews with council staff in Southland, Otago, 

Canterbury and Marlborough, focusing on what 

cross-agency strategies are working well, what 

tensions are perceived between councils and what 

suggestions council staff has to improve working 

relationships with other councils.

Heidi has worked part-time for Duffill Watts & 

King, a Dunedin engineering consultancy, since 

2004 and is currently seconded part-time to the 

Dunedin City Council as a transportation planner. 

She also runs for the local harrier club and goes 

tramping when she has the time.

Once Heidi completes her thesis she intends to 

continue working as a planner and would like to 

do further research on local government law and 

council procedures.
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The August 2008 issue of 

R e s o u rc e  M a n a g e m e n t 

Journal brings together an 

important collection of articles on 

the resource consent application 

process.

At a conceptual level Nicky McIndoe 

examines who is included within the 

definition of “consent holder” under 

the RMA.

In terms of decision making under 

the RMA further insight is given to 

“reverse sensitivity”.  Two important 

decisions are also analysed under 

this heading.

First, Michael Garbett considers the 

High Court decision in Auckland 

City Council v The John Woolley 

Trust.  Here the Court was required 

to determine whether Part 2 of the 

RMA applies to the determination 

of resource consent applications for 

restricted discretionary activities.  

It found that there is an important 

distinction between the grant and 

refusal of such applications. 

For example, applicants for consent 

are entitled to use Part 2 to argue 

in favour of the grant of consent, 

whereas consent authorities are not 

entitled to rely on Part 2 to justify 

including conditions on the grant of 

consent or as a reason for declining 

consent.  

The rationale for this distinction 

is that consent authorities will 

have restricted the scope of their 

discretion by matters listed in the 

relevant plan.

Second, Christian Whata and Daniel 

Minhinnick consider the Court of 

Appeal decision in Central Plains 

Water Trust v Ngai Tahu Properties 

Ltd regarding the vexed question 

of priority between competing 

applications.  Both parties had 

lodged resource consent applications 

to take water, but in both cases other 

consents were also required.  

The Ngai Tahu application was 

processed first by Environment 

Canterbury because Central Plains 

had not (at that time) satisfied the s 

9� direction.  

On appeal, the Environment Court 

and the High Court held that ss 9� 

and 92 must be complied with before 

an application can be considered 

ready for public notification and 

awarded priority to Ngai Tahu.  

Priority was reversed on further 

appeal.  

In particular, the Court of Appeal was 

concerned that large projects should 

not be defeated simply because they 

are designed to proceed in stages.  

Leave to appeal to the Supreme 

Court has been granted.  

The question for the Supreme 

Court will be (a) what should 

trigger priority, and (b) under what 

circumstances (if any) can priority 

be lost?  Clearly, the final chapter in 

this saga has not yet been written.

Further insight into decision making 

is given in the recent Environment 

Court decision in Long Bay-Okura 

Great Park Society v Auckland 

Regional Council (A78/2008) where 

the Court has clarified the general 

approach to decision making under 

the RMA as a four-step process, 

held that analysis of proposed plan 

provisions requires wider scrutiny 

than the s 32 based Eldamos tests, 

determined that establishing the 

nature of the existing environment is 

a fact finding exercise to be resolved 

on the balance of probabilities in 

cases where there is conflicting 

evidence, and that a scientific risk 

assessment approach should be 

adopted when establishing the 

likelihood of potential effects.  

As a result the decision is likely to 

have wide ranging implications for 

decision making under the RMA 

beyond the scope of plan change 

hearings.  It is to be hoped that the 

decision will be reported and that it 

will be subjected to careful analysis.

Finally, last but not least Jim Hopkins 

brings a measure of pragmatism and 

sanity to the resource management 

universe.

Trevor Daya-Winterbottom

Chairperson,  RMLA Edi tor ial 

Committee

Editorial
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This article follows on from 

an earlier article entitled 

“Restricted Discretionary 

Activities – Are They Really?”  The 

earlier article discussed different 

approache s  adop ted  in  the 

Environment Court towards assessing 

resource consents for restricted 

discretionary activities. Since that 

article was written the High Court has 

issued its decision in Auckland City 

Council v The John Woolley Trust (CIV 

2004-404-3787). This article provides 

commentary and analysis on the legal 

effect, implications, and potential 

consequences of this decision.

This High Court decision considered 

whether resource consent should 

be granted for the removal of a large 

Himalayan cedar tree. The Auckland 

City Council refused resource consent 

preventing the tree from being 

removed. The resource consent sought 

was for a restricted discretionary 

activity. This meant that the matters 

which the Council could assess the 

application against were restricted 

to matters listed in the District Plan. 

The Council considered most of 

those factors related to protection 

of significant trees. The Council 

considered it was irrelevant to take into 

account other features of the proposal 

which suggested granting consent, 

such as the health and well-being of 

the occupants of the property. 

High Court Decision

The High Court determined that the 

matters contained in Part 2, Resource 

Management Act �99� are relevant 

to considering a resource consent 

for a restricted discretionary activity, 

provided Part 2 matters are not relied 

on to decline consent or impose 

conditions. The Court stated:

…any application for consent 

to a restricted discretionary 

activity is subject to Part 2 but 

with the important proviso, 

evident from section 77B(3)(c), 

that matters under Part 2 

may not be relied upon to 

decline consent for a restricted 

discretionary activity. Similarly, 

Part 2 matters may not be relied 

upon to impose conditions on 

a grant beyond those relevant 

to the matters upon which 

the Consent Authority has 

restricted its discretion in the 

plan.

The significance of this decision is that 

an applicant for a resource consent for 

a restricted discretionary activity can 

argue that there are relevant matters 

in Part 2, which justify consent being 

granted, even though those matters 

were not listed as being relevant in the 

District Plan. This will greatly increase 

the scope of matters which applicants 

can use in support of an application.

There is a wide range of matters 

covered by the provisions in Part 2, 

which are very general. These general 

provisions will now be able to be used 

to support applications for specific 

matters. The Court in this decision 

concluded:

…the Environment Court was 

right to conclude that matters 

relating to the social well-being 

and health of the inhabitants 

of the property were relevant 

considerations to the grant of the 

consent in the present case.

Despite the Council having factors 

in the Plan which dealt specifically 

with significant trees, the Court was 

still required to take into account the 

general provisions in Part 2 relating 

to the health and well-being of the 

occupants.

This decision has not been appealed 

and will now be the leading decision 

on this issue.  Being a decision of the 

High Court, it is binding on both the 

Environment Court and Councils.

Restricted Discretionary 
Activities

Michael Garbett, Anderson Lloyd
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District Plans

Where District Plans identify restricted 

discretionary activities, such rules are 

created under Section 77B(3) RMA.  

This states (relevantly):

If an activity is described in this 

Act, Regulations or a Plan or 

Proposed Plan as a restricted 

discretionary activity, -

(a) A resource consent is 

required for the activity; and

(b) The consent authority must 

specify in the Plan or Proposed 

Plan matters to which it has 

restricted its discretion; and

(c) The consent authority’s 

powers to decline a resource 

consent and to impose conditions 

are restricted to mattes that have 

been specified under paragraph 

(b); and …

Traditionally, District Plans when 

they identify restricted discretionary 

activities, list the matters over which 

the Council has reserved discretion.  

The implication of the High Court’s 

Decision is that the Council’s discretion 

to grant consent is enlarged to include 

not only the matters listed in the 

District Plan but any relevant matter 

under Part 2 RMA.

In the future District Councils will 

need to give considered thought to the 

nature and range of matters specified 

in their District Plans. The best way for 

Councils to avoid the situation which 

occurred in this case is to specify a 

balanced range of considerations in the 

District Plan.  This can be done by not 

just focusing on relevant effects, but 

also considerations such as enabling 

people and communities to provide 

for their social, economic and cultural 

wellbeing.

relevant eviDence at 
a Hearing

The Auckland District Plan in this 

particular case focused almost 

exclusively on factors which were seen 

as favouring the retention of trees.  

If the Plan had included relevant 

considerations such as the amenity 

of property owners or the health and 

safety of occupiers, then it is unlikely 

the parties would have resolved to 

argue about the relevance of Part 2, 

RMA.

It is therefore important for Councils 

to recognise when drafting plans that 

if it wishes to encompass all relevant 

matters in its District Plan, then it 

needs to consider what are the relevant 

considerations both for and against 

granting a consent. 

When preparing an Application or 

processing a resource consent the focus 

will at least initially be on the matters 

listed in the District plan that are 

stated as the relevant considerations.  

It can be unsettling for all parties if 

there are other matters contained in 

the Act which can be relevant even 

though those are not listed in the 

District Plan.  One of the implications 

of this decision is that a District Plan 

cannot contain an exhaustive list 

of all relevant matters.  Any matter 

under Part 2 can still be relied on as a 

relevant consideration even though it 

is not part of the District Plan.

When drafting District Plan rules, 

to minimise the number of relevant 

considerations, it would be worth 

considering which of the matters 

under Part 2 would be most relevant 

and to list those in the relevant rules.  

By doing so, this will increase the 

certainty for all users of the District 

Plan.  

The important proviso the High 

Court stated is that opponents of 

the application cannot point to 

matters under Part 2 to justify the 

consent being refused or conditions 

imposed. In other words Part 2 

matters can only be used to support 

applications, and cannot be used in 

any way to challenge an application.

This creates a subtle distinction. 

Inevitably those opposed to these 

types of resource consents will 

try to argue that the application is 

inconsistent with aspects of Part 

2. Are such arguments allowed? 

At what point does the argument 

that an application is inconsistent 

with Part 2 become a challenge to 

an application under Part 2. Has 

the High Court prevented such 

arguments from being used to 

oppose resource consents?

It follows that if an applicant is able 

to call evidence that its application 

contributes to their health and safety, 

then opponents are equally entitled 

to call evidence in rebuttal that 

those claims are either overstated or 

outweighed by other considerations 

under Part 2. If this is the case, 

then opponents of such a resource 

consent can call evidence and argue 

on any matter relevant under Part 2 

of the Act whether or not the issue 

is listed as relevant in the District 

Plan. 
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By way of example in this case the 

tree owner stated that the tree was 

interfering with their enjoyment of 

their property by creating shading 

and dropping leaves, branches, etc.  

Applying the High Court’s reasoning 

it can legitimately be argued that 

these matters are relevant under Part 

2, as they are factors which relate 

to the owner’s amenity or social 

wellbeing or their health and safety.  

The tree owner could therefore 

call evidence in support of these 

concerns.  Such evidence could 

explain the extra shading and an 

arborist the amount of material that 

the tree would shed onto the roof of 

the adjacent house or the property.  

Faced with this type of evidence 

it becomes difficult to determine 

exactly what evidence can be called 

in response.  Presumably opponents 

of the proposal could equally call an 

arborist to challenge the applicant’s 

evidence and argue that the amount 

of shading and/or the amount of 

material the tree sheds is overstated.  

It could then be argued that the 

imposition on the property owner, is 

reasonable given the wider amenity 

benefits that the tree provides the 

community.

This type of evidence shows how 

it can be difficult to determine 

whether the evidence in rebuttal 

in fact given to try and have the 

consent refused or conditions 

imposed which is now prohibited 

by the High Court decision.  The 

contrary argument is that, that 

evidence is simply challenging 

what is said by the applicant.  The 

argument could follow that it is for 

the consent authority to be satisfied 

that they should grant consent, and 

if an opponent of an application is 

entitled to challenge evidence given 

by an applicant.

This distinction established by the 

High Court, will probably lead to 

more cases and argument about 

whether evidence being called by an 

opponent of a resource consent is 

simply rebutting what the applicant 

alleges, or is attempting to have 

the consent refused or conditions 

imposed based on matters under 

Part 2. For the present, it appears 

that the first approach is acceptable 

and the second is ruled out by the 

decision of the High Court. 

This distinction creates yet another 

complexity in a regime which is 

already immensely complex.

In reaching its judgment, the 

High Court concluded that this 

interpretation is consistent with 

what Parliament intended. Subtle 

distinctions of this kind further 

complicate the resource management 

process rather than simplify it. If 

this current interpretation is how 

Parliament intended the Act to 

operate, then Parliament need to re-

visit this part of the legislation.

© Anderson Lloyd 

Email michael.garbett@

andersonlloyd.co.nz 

Website www.andersonlloyd.co.nz 

the resource Management law association of new Zealand inc (“rMla”)  
is pleased to announce that the 2008 conference will take place from 

25 to 27 september, at the Dunedin centre,  
1 Harrop street, Dunedin.

the conference Programme and on-line registration is available now at  
www.rmla.org.nz

RMLA Conference
25-27 September 2008, Dunedin
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In the April edition of the 

Resource Management Journal, 

Michael Garbett of Anderson 

Lloyd traversed the existing case law 

concerning the relationship between 

restricted discretionary activities and 

section �04/Part 2 of the Resource 

Management Act �99� (RMA).  

Michael’s follow-up article in this 

edition of the Journal examines the 

High Court’s subsequent decision 

in Auckland City Council v The John 

Woolley Trust and S J Christmas (3� 

January 2008) unreported, High 

Court, Auckland Registry, CIV 2004-

404-3787, Randerson J, which is the 

latest and leading case on the matter.

With respect, Randerson J’s reasoning 

in Woolley is convincing, insofar as 

the drafting of the relevant provisions 

of the RMA allows.  The decision 

portrays the fine line between 

competing schools of thought: 

one of which considers restricted 

discretionary activities to be subject 

to assessment against broad Part 2 

matters; the other of which would 

see restricted discretionary activities 

assessed solely with reference to the 

matters identified in the relevant 

plan provisions.  In light of the 

relevant statutory language and 

its background, the Court’s task of 

deciding which of these approaches 

is appropriate was an unenviable one.  

However, the decision has been made 

and the challenge that now arises is 

to identify the practical implications 

of the decision and to investigate the 

new questions it poses.

This article builds on, and is 

indebted to, Michael Garbett’s earlier 

commentary.  It examines the High 

Court’s key conclusions in Woolley 

and suggests that the decision has 

important ramifications for the 

tactical use of restricted discretionary 

activities in regional and district 

plans.  It also identifies further grey 

areas that those involved in consent 

processes will need to consider, 

pending resolution by the Courts.

Background

Woolley involved the removal of a 

large Himalayan Cedar tree from 

a residential property in Remuera.  

Removal of the tree was a restricted 

discretionary activity under the 

Auckland City Council’s district 

plan.

The matters to which the district 

plan restricted the consent authority’s 

discretion were fairly narrow.  They 

related primarily to issues associated 

directly with the removal of trees, 

rather than wider adverse or positive 

effects.

At first instance, the Auckland 

City Council declined to grant 

consent.  The Environment Court 

overturned that decision on appeal.  

Fundamental to the Environment 

Court’s decision was the conclusion 

that section �04C, which states 

particular restrictions for restricted 

discretionary activities, is not an 

exclusive code for those activities.  

The Environment Court expressly 

held that consideration of restricted 

discretionary applications is subject 

to Part 2.

the High court decision

The task before the High Court on 

appeal was to resolve the relationship 

between sections:

•	 77B(3) (which defines the 

term 'restricted discretionary 

activity');

•	 �04; and

•	 �04C of the RMA.

The High Court ultimately upheld 

the Environment Court’s finding on 

appeal, subject to a significant caveat.  

This is summarised in the following 

passage of the judgment:

Consistent with the 2003 

amendments and the 

views expressed by the 

Local Government and 

Environment Committee, 

any application for consent 

to a restricted discretionary 

All a bit Woolley?  
Some unanswered questions on 
restricted discretionary activities

Ashley Cornor, DLA Phillips Fox
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activity is subject to Part 

2 but with the important 

proviso, evident from s 

77B(3)(c), that matters under 

Part 2 may not be relied 

upon to decline consent for 

a restricted discretionary 

activity.  Similarly, Part 2 

matters may not be relied 

upon to impose conditions 

on a grant beyond those 

relevant to the matters upon 

which the consent authority 

has restricted its discretion 

in the plan.

In a sense, this conclusion results in 

a double count of Part 2 matters, as 

(in a perfect planning world) these 

ought to be carefully considered 

when formulating the list of criteria 

specified in a restricted discretionary 

activity rule.  That said, it must 

be acknowledged that a Part 2 

assessment conducted in relation 

to a specific activity at a specific 

location will always entail a degree 

of refinement not possible through 

general plan creation or change 

processes.

implications

The main implication of the High 

Court’s decision is that Part 2 is given 

an enabling function in relation to 

restricted discretionary activities.  Part 

2 matters can be raised to provide a 

further opportunity to grant consent 

to a proposal, or presumably to 

decline to impose conditions, which 

– if assessed solely on the basis of the 

matters identified in the relevant rule 

– would otherwise be declined or 

granted subject to conditions.

A practical implication of this is 

that prudent applicants are likely to 

bolster applications for consent for 

restricted discretionary activities with 

evidence relevant to Part 2 matters.  

This will in turn induce a response 

on such matters from opposing 

parties, even if the net effect of such 

evidence will simply be to diminish 

the weight given to Part 2 matters.  

The weight decision-makers ascribe 

to Part 2 matters as these issues are 

explored will presumably dictate 

whether this results in a significant 

increase in the cost and complexity 

of restricted discretionary consent 

applications.

T h e  d e c i s i o n  a l s o  r e d u c e s 

the effectiveness of restricted 

discretionary activity classification as 

a method of ensuring that decisions 

are made on a limited number of 

key criteria.  For example, the rule 

in question in Woolley could be 

characterised as a rule that reflects 

an overriding concern for arboreal 

matters.  

In formulating the rule, the consent 

authority may have been concerned 

to ensure that countervailing matters 

(such as the amenity or economic 

well-being of landowners) are not 

considered.  

In this sense, it can be argued that 

the rule is intended to operate 

restrictively, even though the relative 

position of restricted discretionary 

activities in the ‘hierarchy’ of activity 

classifications would tend to suggest 

that it should be an easier type of 

activity to consent to obtain than, 

say, a discretionary or non-complying 

act ivi ty.   Woolley  undermines 

this ‘restrictive’ use of restricted 

discretionary activity classification, 

as the possibility of additional Part 

2 assessment leaves the door for 

consideration of wider matters ajar.

grey areas

It is clear from the High Court’s 

conclusion above that Part 2 matters 

are relevant to restricted discretionary 

activity assessment.  What is not so 

clear, is that the path taken by the 

High Court necessarily incorporates 

the other elements of section �04 into 

the assessment as well.  For example, 

the High Court explicitly states that 

it is appropriate for the permitted 

baseline – encapsulated in section 

�04(2) – to apply to the assessment 

of restricted discretionary activities.

The High Court identifies this 

dilemma by hypothetically asking 

whether sections �04(�)(a), (b) and 

(c) need to be read down so that 

they are only relevant to the matters 

over which the consent authority has 

restricted its discretion.  

It notes that this was the position 

prior to the 2003 amendments, and 

that the removal of section �0�(3A) 

in the course of those amendments 

does not suggest that the position 

was expected to be changed.  The 

decision regrettably does not return 

to the point but goes on to expand on 

the application of Part 2.

In these circumstances, the best 

guidance for the time being is perhaps 

to adopt the notion that section 

�04(�) matters, while relevant, should 

be read down in accordance with the 

applicable restricted discretionary 

activity rule.  The scope of the 

assessment required in this regard 

is likely to be a fruitful source of 

litigation.
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introDuction

The issue of priority in the 

context of water allocation is 

one which is gaining traction 

as resource users seek access to the 

resource in an increasingly competitive 

market.  The recent Court of Appeal’s 

decision in Central Plains Water 

Trust v Ngai Tahu Properties Ltd 

[2008] NZCA 7�, which followed 

quickly on the back of the decision 

of Chisholm J in the High Court in 

Synlait Limited v Central Plains Water 

Trust (High Court, Christchurch, CIV-

2007-409-���7, �� March 2008) has 

once again demonstrated the tension 

associated with competing claims for 

water allocation.  The Court of Appeal’s 

decision in Central Plains v Ngai Tahu 

will be the focus of this paper, which 

looks at the balancing act that the 

Court of Appeal had to undertake, 

and some of the practical implications 

of the decision.  This paper will also 

consider the implications of the scope 

of the grounds for which leave has been 

granted for this matter to go before the 

Supreme Court.  The importance of 

this case and its subject matter was set 

out by Hammond J: 

[89]  There can scarcely be a 

more difficult and important 

issue in this day and age than 

the allocation of priority to 

water rights as applications are 

made for resource consents.  

As matters stand in New 

Zealand, because there is not 

a distinct statutory solution 

our costs have had to step in 

“interstitially” and come up 

with a working solution.  As a 

very general proposition, the 

issue is presently determined 

by a “first come first served” 

approach.  What has caused 

difficultly in this particular 

case is the application of that 

formula, which was evolved 

in a relatively simple context 

in Fleetwing Farms Ltd v 

Marlborough District Council 

[�997] 3 NZLR 2�7, to a vastly 

more complex context.  At the 

risk of over-simplifying it, the 

issue the Environment Court, 

the High Court, and this Court 

have had to grapple with is: 

what does “first come” mean 

in the particular context of this 

case?

Background

In 200�, Central Plains lodged 

an application with Environment 

Canterbury to take water, but no 

applications to use or discharge the 

water. Environment Canterbury placed 

the application on hold, pending 

receipt of the other applications.  On 

28 January 200�, Ngai Tahu lodged 

applications to take a much smaller 

volume of water from the same river. 

Similarly Ngai Tahu’s application was 

placed on hold until associated resource 

consents were received. Subsequently, 

Ngai Tahu lodged further applications 

for the use and discharge of the water 

and on �7 August 200� the Council 

considered all Ngai Tahu’s applications 

as notifiable. Although there was 

evidence Central Plains proceeded 

with preparations for its project, it was 

not until November 200� that Central 

Plains lodged the further use and 

discharge applications. The question 

before the Court was which of the two 

sets of applications had priority to take 

and use the water? 

The Environment Court held Ngai 

Tahu had priority because the Central 

Plains application was not ready for 

notification until it had ended the 

deferral period under s 9�. It relied 

on the earlier High Court decision 

in Geotherm Group Limited v Waikato 

Regional Council [2003] NZRMA � 

which based priority on an application 

being notifiable. The Environment 

Court considered that for an application 

to be notifiable, it must be ready for 

notification. 

The High Court  upheld the 

Environment Court decision.  The 

position of the High Court on priority 

was:

[7�] The determination of 

priority between competing 

the Issue of Priority  
Re-emerges 
Christian Whata, Partner, and Daniel Minhinnick, Solicitor, 
Russell McVeagh



Resource Management Journal 9

applications for resource 

consents is generally determined 

by which one is first ready for 

notification. Where a request 

for further information is 

made under s 92 RMA prior to 

notification, that state is reached 

when the consent authority is 

satisfied adequate information 

has been received. When a 

consent authority decides under 

s 9� RMA not to proceed with 

notification, the application is 

not ready for notification until 

the additional resource consent 

applications are made. If both 

ss 9� and 92 are utilised, then 

the application is not ready for 

notification until the further 

applications are made and the 

consent authority is satisfied 

with the adequacy of the 

information requested.

Central Plains appealed that decision 

to the Court of Appeal which heard the 

matter in February 2008.  The Court 

of Appeal released its decision on �9 

March 2008.

court of appeal: Majority

Baragwanath J, providing the majority 

decision of the Court of Appeal, looked 

first to the RMA, which is silent on 

the issue of the priority of competing 

claims to take from a natural resource 

or at which stage priority is achieved 

(para 8). 

In the context of priority, Fleetwing 

Farms v Marlborough District Council 

[�997] 3 NZLR 2�7(A) applied a 

‘first come first served’ approach, 

resting on receipt and/or notification 

by the Council as the critical time for 

determining priority but that each case 

must be considered individually on its 

own merits. Fleetwing did not determine 

at what stage priority is achieved.  

 [34]  It follows that 

Fleetwing decided that:

•	 Priority is to be decided on a 

first come first served basis; 

and 

	•	 Each application must be 

considered individually on its 

merits and without regard to 

other applications.

 Fleetwing did not determine 

at what stage priority is 

achieved.  Unless the case is 

distinguishable, only this last 

point is open for this Court 

to decide.

Counsel for Ngai Tahu contended 

before the Court of Appeal that priority 

under Fleetwing is only available when 

the application is ready for notification 

and that Central Plains failed that 

requirement (para 20).  Counsel for 

Central Plains contended that based on 

Fleetwing, Central Plains had priority 

because its application was filed first 

(para 2�).

The majority considered that the 

difficulty arose in this particular case 

because the application of the first come 

first served formula was created in a 

relatively simple context, however, its 

application to more complex contexts is 

problematic.  Baragwanath J set out the 

key question in the following terms:

  

[��]  Given that Fleetwing 

requires that priority be decided 

on a first come, first served basis, 

without comparison between 

competing applications, the 

question for decision is how 

and at what stage priority is 

achieved.  While this issue is to 

be determined by both the text 

and the purpose of the RMA 

(s�(�) Interpretation Act �999) 

here the purposive approach is 

critical because there is no solid 

textual answer.

The Court of Appeal emphasised 

that the Courts are limited in their 

interpretation of Parliamentary 

purpose and must be faithful to 

the legislative policies of the RMA: 

[�8] The high policy of ensuring 

sustainable management is 

expressed in Part 2 of the RMA 

and must weigh heavily in 

assessing what priority regime 

accords with Parliament’s 

policy.

[�9] There is an obvious 

public interest that the law 

should not frustrate a proposed 

development in the course 

of undergoing the statutory 

processes. At least where the 

whole resource being sought 

is the subject of an application, 

there should be no risk of 

a major development being 

trumped or significantly 

interfered with by later smaller, 

simpler inconsistent proposals 

that are able to be made 

comprehensively without 

needing to proceed in stages.

The Court also looked at the notification 

process, and considered that given Ngai 

Tahu had knowledge of the Central 

Plains application, it should not receive 

priority unless Central Plains were 

disqualified by unreasonable delay, 

relying on the equitable maxim that 

“the first in time, all other things being 



Resource Management Journal �0

equal, is entitled to priority” (paras �� 

- �2).

The Court carefully considered the 

relationship between sections 2�, 9� 

and 88 of the RMA. (paras �3 - 70).  

While section 2� requires that any 

function under the RMA be performed 

as promptly as reasonable, there is 

specific provision for exceptional cases.  

Section 9� allows for a deferral of an 

application but does not provide that 

the application should lose priority 

- nor does section 2� and 272 which 

must be read as a whole. However, 

under section 88, if the application 

is so deficient as to be incomplete, 

priority would be lost and its refilling 

is treated as a new application (see 

Burr v Blenheim Borough Council [�980] 

2 NZLR � at �).  The Court of Appeal 

disagreed with Ngai Tahu’s opinion that 

because the final take application of 

Central Plains was not filed until after 

Ngai Tahu’s application, then Central 

Plains application should lose priority 

to Ngai Tahu:

 

[70] But I am not of that opinion.  

This is not an insubstantial or 

colourable application which 

should in terms of Burr v 

Blenheim Borough Council be 

brushed aside in favour of a 

later and more comprehensive 

application.

The Court considered that the Central 

Plains application went into substantial 

detail as to the take, the principles of 

operation, the physical works involved 

and undertook substantial consultation 

with potentially affected parties (paras 

7� - 7�).

The majority’s policy choice was 

explained at para 78:

 

[78]  The present facts illustrate 

why this Court should prefer 

a policy that a complex 

scheme, which is reasonably 

presented in successive stages, 

should not be overridden by a 

simpler inconsistent scheme 

which, although presented as 

a comprehensive whole, is later 

in time.  Any other decision 

would infringe fundamental 

policies of the RMA.

Hammond elaborated on the difficulty 

with first to file systems at para 9�:

 

[9�] The difficulties of allocation 

of rights by a filing system 

can also be seen, much more 

distantly, in the jurisprudential 

debate over first-to-invent 

versus first-to file in patent 

systems. One can allocate an 

“invention” to the first person to 

actually invent it, or to the first 

person who files an application 

for the invention. The United 

States of America is unique 

in the world (apart from the 

Philippines) in having a first-

to-invent system. One of the 

principal reasons for the United 

States adopting that system was 

that a first-to-invent system 

protects against “gazumping” 

by later “inventors”, who 

devote their resources to 

early filing, rather than “true” 

invention. “Gazumping” is no 

more attractive in the case of 

water rights, than in the case of 

inventions.

The majority held that an application 

for a resource consent to take 

water which is not disqualified by 

unreasonable delay and which, 

although recognising the need for 

subsequent use applications, could not 

as filed be rejected as a nullity, takes 

priority over an application which 

relates to the same resource and which, 

although complete in itself, was filed 

later by a party with knowledge of the 

earlier application. 

court of appeal: Minority

The minority decision reserves 

to councils the ability to defer 

consideration of applications until 

the full picture is placed before 

them.  While this creates potentially 

difficult situations for large complex 

applications, Robertson J reasons (like 

the Environment Court and High 

Court) that councils and the public 

ought to have the benefit of all relevant 

information before such applications 

go to hearing (para �34-�3�):

 

[�34]  I am the first to 

acknowledge that there are 

serious practical problems which 

flow from the interpretation 

enunciated by the Environment 

Court and Randerson J, with 

which I agree.  In a project as 

large as that contemplated by 

CTWT, the costs in presenting 

a supporting case in respect 

of not only the “take”, but the 

“use” could be astronomical.  

It is true that if there was no 

right to “take” water, then there 

would be no need to inquire 

into its use - but that is the dog 

chasing its tail. 

[�3�]  I am satisfied that, 

when the RMA is read as a 

whole, the proper assessment 

of whether the right to “take” 
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water should be granted could 

not be adjudicated upon, 

let alone could the public 

sensibly determine whether 

they wished to object, without 

the full information of not just 

the “take” but the consequent 

“use” being available. Until all 

information was available, the 

matter was, in law, not ready for 

notification. 

[�3�] Accordingly I am of the 

view that, notwithstanding 

the CRC’s intimation that the 

application was in notifiable 

form, that was never the case 

and CRC’s deferral is the 

clearest evidence that more was 

required before notification 

could occur.

Both the majority and minority 

bemoan the lack of legislative response 

on this issue - Robertson J expressly at 

paragraph �2�:

 

[�2�]  It is regrettable that 

Parliament has not, in clear and 

unequivocal terms, legislated to 

make plain when an application 

is to be considered to have been 

made, so that the “first come, 

first served” process can operate 

with fairness and integrity.  The 

problems of not doing so are 

clearly demonstrated in this 

case…

Leave has been granted for this matter 

to go to the Supreme Court ([2008] 

NZSC 49).  However, the majority and 

minority decisions remain relevant 

as expressions of both sides of an 

important debate. 

commentary

Both approaches struggle to provide a 

neat and tidy response to the practical 

difficulties for applicants and councils.  

Hence the call for legislative response.  

Some Councils have numerous 

applications on the books for taking 

of water, each at various stages in the 

process.  Many of them will be subject 

to further legitimate information 

requests.  The implication of the 

majority decision is that all applications 

ready for hearing, but lodged after an 

earlier application, must wait until the 

earlier application is ready for hearing 

and in fact heard.  A further test of 

unreasonable delay leaves councils 

with the invidious task of setting 

“reasonable” dates for provision of 

information.  No doubt there will be 

challenges to such calls.  Nevertheless 

there is simplicity in the date of filing 

that provides applicants with a clear 

understanding of where they stand and 

they can plan accordingly. 

The minority approach provides 

councils with the further power to 

regulate its processes in a manner that 

ensures that applications are brought to 

a hearing on provision of all necessary 

information.  This is naturally attractive 

to councils and incentivises applicants 

to bring the information to the table as 

quickly as possible.  But this does give 

rise to the potential for applicants to 

be gazumped even though they have 

worked hard to meet the council’s 

informational requirements.  There 

will be perceived injustice, particularly 

when the information sought appears 

perfunctory in nature and subsequent 

in time applicants overtake earlier 

earnest applicants.

There is a level of arbitrariness to both 

decisions.  Both pick winners based on 

a particular conception of first in, first 

served.  It is difficult to fault a process 

which is grounded on ensuring the 

right information is placed before 

the decision maker, a point strongly 

affirmed by the Supreme Court in 

Discount Brands Ltd v Westfield (New 

Zealand) Ltd [200�] 2 NZLR �97 (SC) 

at pages ��4, �2�, �40, �47. It might 

be said that the analogy to intellectual 

property or property in general is inapt, 

where rights accrue on lodgement at 

the appropriate registry office.  In this 

context, substantive decisions need to 

be made before conferral of substantive 

rights.  Decision-makers must make 

those decisions on a properly informed 

basis. 

The second consideration here is the 

right of the public to participate.  The 

RMA is clear that the AEE must have 

sufficient information.  One of the 

reasons must be to assist the public, at 

least where applications are notified.  

This tends to favour of the ability of the 

council to require better information 

and priority being afforded to 

applications that enable full ventilation 

of the issues at a hearing.  

Balanced against this, there are 

procedural and substantive remedies 

for inadequate information. Insufficient 

information is a basis for rejection of 

the application (section 88) and/or 

notification (section 94).  The ultimate 

sanction is a decision to decline for lack 

of information.

What this suggests is that an applicant 

carries a substantial risk if it proceeds 

in haste and without sufficient 

information. Certainly well informed 

applicants will weigh carefully the risk 

of decline against the risk of losing 

priority.
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Overall therefore, the majority approach 

establishes certainty for the applicant 

by establishing priority on lodgement 

with the council, but does not absolve 

the applicant of the duty to produce 

sufficient information (and thus satisfy 

the public policy of informed decision 

making). It, however, removes the 

actual and perceived injustice of 

delay and altered priority caused by 

information requests or requests for all 

consents to be lodged.�

The Court of Appeal’s decision still 

leaves uncertainty as to how to 

determine priority of applications 

for scarce resources other than fresh 

water take consents.  The Court of 

Appeal’s decision introduced a different 

approach to priority than existing 

caselaw - the Geotherm case provided 

that priority was determined by when 

an application was “notifable”.  The 

Court of Appeal’s decision in setting 

priority when an application that is not 

a nullity is lodged is inconsistent with 

the Geotherm approach.  However, the 

Court of Appeal was clear that it was 

not overruling Geotherm.  The Court of 

Appeal decision appears to leave to the 

legislative the task of authoritatively 

confirming the approach to determining 

priority of competing applications.

Also colouring the situation is the 

judgment of Chisholm J in Synlait 

Limited v Central Plains Water Trust, 

which provided that where multiple 

applicants lodge a joint application, 

that the application should be 

considered as a whole, including 

all take and use applications, when 

determining priority.  This brings home 

the importance of applying for both 

take and use consents at the same time.  

Given the Environment Court’s clear 

directions that the efficient use and 

development of natural resources is an 

important RMA consideration, there 

is a clear link between an application 

to take water, and consideration of the 

final use to which that water is to be 

put.  The need for full information as to 

both the take and the consequent use 

was echoed in the minority decision of 

the Court of Appeal in Central Plains v 

Ngai Tahu.

An important aspect of the Synlait 

decision is the implication that 

applicants need to contemporaneously 

seek both take and use consents.  This 

seemingly creates a link between the 

take and use.  This raises the question 

of where a take or use consent is sought 

to be varied or reviewed, whether 

the associated consent must also be 

considered.

As stated above, leave has been granted 

for the Ngai Tahu decision to go to the 

Supreme Court.  The questions before 

the Supreme Court are:

(�)  Is priority as between 

competing resource consent 

applications determined 

by which application is 

lodged first with the consent 

authority, or by which is first 

ready for notification, or by 

some other test?

(2)  Whatever the test, is priority 

lost by:

(�)  A decision of the consent 

authority under s9� of the 

Resource Management Act 

�99� to defer notification 

of the application pending 

application for additional  

consents?

(2) Delay while the applicant 

makes additional applications 

required by the consent 

authority under s9�?

  (3)  The grant of an 

application by another 

applicant relating to the same 

resource?

Those grounds appear to considerably 

broaden the Supreme Court ’s 

consideration, beyond those considered 

by the Court of Appeal.  

In particular, the question is raised as 

to whether the grant of consent may 

affect priority.  There is the potential 

for the Supreme Court to reach a 

conclusion on that matter, which 

would unravel the priority systems 

across New Zealand, and would 

undermine commercial arrangements 

agreed in reliance on the priority of a 

particular application.

Is the Court, for example, going to 

revisit the law on “non-derogation” set 

out in Aoraki Water Trust v Meridian 

Energy Trust Limited [200�] NZRMA 

2��, which in turn was the foundation 

stone for the Waitaki Water Allocation 

Plan. 

The Supreme Court’s approach to the 

Ngai Tahu case will be watched closely 

by many interested parties.         

�.   This does bring into focus the power to reject inadequate applications under s88 and whether the whole adequacy issue should be moved 
to the substantive hearing stage.  The danger with s88 is that applicants do not even get to first base and are trapped into a cycle of pre-
application information requests when the better and speedier outcome may simply be to get to a hearing.
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A flurry of new legislation 

of potential  relevance/

significance to the Association 

and its members has entered the House 

over the past few weeks, and as well a 

draft new National Policy Statement 

has been released – of particular note 

are the following (with thanks to 

various Government media releases 

and related documentation):

Fisheries act 1996 amendment 

Bill (no2)

On 24 July, the Minister of Fisheries 

Hon Jim Anderton introduced into 

the House an urgent Amendment Bill 

which would, in his words, “address a 

serious problem identified by the High 

Court in February 2008 in relation to 

setting the Total Allowable Catch”.

The ruling the Court made concerned 

setting the Total Allowable Catches, 

or TACs – the main instrument used 

in determining how much fish can be 

taken sustainably from the sea under 

New Zealand’s Quota Management 

System.  The Court found that before 

the Minister can set a Total Allowable 

Catch under section �3 of the Act 

for any fishery, he or she must have 

received estimates of the current stock 

level of the fishery as well as its target 

stock level - the target stock level is the 

level or biomass that can produce the 

maximum sustainable yield (MSY) for 

that fishery.

The Court’s requirement sounds 

straightforward, but apparently it isn’t.  

The Court stated (at paragraph �0), in 

relation to setting a TAC (in this case 

for orange roughy, the “OHR� case”) 

under s�3 that: 

I accept that B
MSY

 cannot be 

calculated accurately for many 

species. But s10 undoubtedly 

applies to TAC-setting under 

s13, that the Minister may act 

cautiously, when information 

is uncertain, unreliable, or 

inadequate, and should not 

postpone a measure to achieve 

the Act’s purpose only because of 

the absence of or uncertainty in 

any information…Risks must be 

weighed, and there is room for a 

precautionary approach where 

information is inadequate… 

but s10 does not allow the 

Minister to set TAC under 

s13(2)(b) without assessing 

the stock levels at all. Only 

when such an assessment has 

been made can he determine 

whether s13(2)(b) is available 

to him on the facts. [emphasis 

added]

The Court agreed with the 

applicants that the Minister, in 

this case, had not attempted to 

estimate stock levels or MSY, 

that further information was 

available in a reasonable time 

and at reasonable cost on which 

to base such an estimate, but that 

the Minister had not been advised 

of such information.  Section �3 

requires an assessment of stock 

levels and, while they cannot 

always be calculated accurately, 

cautious estimates based on the 

best available information are 

sufficient to satisfy ss.�0 and �3.  

The Crown’s legal interpretation 

appears to be that these estimates must 

be of a quality or level of certainty 

that means that they are not readily 

available for the majority of stocks. 

The information needed to produce 

such estimates is available for very 

few of our fisheries, and in the view 

of the Minister, to get the information 

required for other species would in 

many cases be unreasonably costly 

in both time and other resources.  To 

quote the Minister, “In the absence of 

an enormous, probably uneconomic 

level of research, we don’t have the 

information the Court requires. This 

is the case for the majority of New 

Zealand’s �29 quota management 

stocks”.

Consequently, since the Act came 

into force, a number of management 

strategies have been pursued.  Some 

of these strategies have used modelled 

estimates of biomass levels and others 

have used alternative indicators of the 

relative state of the stocks.  Some of the 

alternative indicators have direct links 

to MSY. In other cases the links are 

inferred. In all cases the management 

strategies aim to manage fish stocks 

towards achieving the MSY.

The Crown interprets the Court’s 

finding as therefore effectively 

preventing the Minister from using 

established practices when making 

Something Sexy
Dr Mike Patrick
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catch limit decisions for fisheries in the 

Quota Management System.  This is 

so, notwithstanding that the decision 

in the ORH� case does not, in fact, say 

anything about the degree of reliability 

of estimates of biomass, only that some 

estimate must be made.

The Amendment Bill will enable 

TACs to continue to be set under 

section �3 using existing management 

approaches, even where the current 

stock level of a fishery and the biomass 

that can produce MSY are not able to 

be estimated reliably.

Given that the next fishing year starts 

on � October 2008, the Minister has 

sought urgency for the Bill so that 

decisions can be made on new catch 

limits before then.  The Primary 

Production Select Committee is being 

asked to report the Bill back to the 

House by 2� August.

The seafood industry apparently 

supports the amendment, as part 

of a package of measures including 

the concurrent withdrawal of the 

Fisheries Act �99� Amendment Bill.  

This Bill had sought to amend s�0 

of the Fisheries Act (the information 

principles) by, apparently, introducing 

a precautionary approach.  The New 

Zealand Seafood Industry Council and 

other industry submitters opposed the 

amendment on the grounds that the 

Fisheries Act already requires decision 

makers to act in a precautionary 

manner and ensure sustainability when 

information is uncertain. In November 

2007 the Primary Production 

Committee discharged the Bill without 

making any recommendations, 

following unanimous opposition from 

the fishing industry, including Maori 

fishing interests.  

As noted above, after the Bill was 

discharged from the Select Committee, 

two High Court cases – the ORH� case 

and the Kahawai case – confirmed that 

a precautionary approach is indeed 

available to the Minister under s�0.  It 

is therefore now seen as appropriate 

to link the introduction of the s�3 

amendment with the withdrawal of 

the s�0 amendment.

aquaculture legislation 

amendments

Two Bills amending aquaculture 

legislation to confirm the original 

intent of aquaculture law reform and 

help the industry develop in New 

Zealand were introduced to Parliament 

recently by Environment Minister 

Trevor Mallard.

The  Aquacul ture  Leg i s l a t ion 

Amendment Bill will clarify the intent 

of the original aquaculture reform 

legislation, which was that applications 

for aquaculture activities were only to 

be made in Aquaculture Management 

Areas (AMAs) in operative regional 

coastal plans.

The  Aquacul ture  Leg i s l a t ion 

Amendment Bill (No 2) amends 

legislation to facilitate the creation of 

new aquaculture management areas 

(AMAs), address issues relating to 

Invited Private Plan Changes (IPPC), 

enable experimental aquaculture, 

provide for aquaculture agreements 

in transitional processes under the 

old Fisheries Act regime, support 

environmental monitoring and other 

technical amendments relating to the 

2004 aquaculture reforms.

The issues with existing legislation 

arose from a 200� decision of the 

Environment Court, in the case of 

SMW Consortium Limited v Tasman 

District Council (the SMW decision).

Details of the two Amendment Bills 

are:

Aquaculture Legislation Amendment 

Bill

This Bill will amend the Aquaculture 

Reform (Repeals and Transitional 

Provisions) Act 2004, the Resource 

Management Act �99�, the Fisheries 

Act �99� and the Maori Commercial 

Claims Settlement Act 2004.

The Bill:

• Clarifies the policy intent of 

the aquaculture reforms by 

ensuring that applications for 

the occupation of the coastal 

marine area for aquaculture 

activities cannot be made 

unless they are within AMAs 

in operative regional coastal 

plans.

• Cancels any applications 

that were made after 9 May 

200�, the date of the SMW 

decision, that do not relate to 

AMAs in operative regional 

coastal plans. Note that no 

applications have been made 

since this date.

• Freezes those applications 

made between � January 

200� and 9 May 200� and 

only allows them to be 

processed if the area covered 

by the application becomes 

an AMA in an operative 

regional coastal plan. If 

the area covered by the 

application does not become 

an AMA within ten years of 

commencement of the bill, 
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these applications will be 

cancelled.

• Clarifies that AMAs can 

be created in three ways: 

- by developing a regional 

coastal plan that provides for 

AMAs under the Resource 

Management Act �99�; or 

- by the interim AMA 

process set out in the 

A q u a c u l t u r e  R e f o r m 

(Repeals and Transitional 

Provisions) Act 2004; or 

-  by deeming marine 

farms approved under old 

legislation as AMAs under 

section 4� of the Aquaculture 

Re form (Repea l s  and 

Transitional Provisions) Act 

2004.

• Clarifies various provisions of 

the aquaculture legislation 

relating to non-aquaculture 

activities in AMAs, the 

obl igat ion to  provide 

new space to iwi, and the 

assessment of areas of AMAs 

that are already subject to 

an existing marine farm 

approval, but where the 

terms of that approval have 

been changed.

Aquaculture Legislation Amendment 

Bill (No 2) 

This Bill will amend the Resource 

Management Act �99�, the Fisheries 

Act �99�, the Maori Commercial 

Aquaculture Claims Settlement Act 

2004 and the Aquaculture Reform 

(Repeals and Transitional Provisions) 

Act 2004. 

The Bill

• Provides for the opportunity 

for  negot iat ion of  an 

aquaculture agreement with 

relevant commercial fishers, 

in circumstances where a 

permit would previously 

have been declined due 

to its undue adverse effect 

on commercial fishing. If 

agreement is reached with 

the commercial fishers, the 

applicant will be granted 

the marine farming or spat 

catching permit under the 

Fisheries Act �983. This may 

allow for development of 

space that would otherwise 

be declined due to its adverse 

effect on fishing. 

• Other technical amendments 

address issues such as the 

timeframes for the review of 

deemed consents and detail 

on allocation of space to 

the trustee under the Maori 

Commercial Aquaculture 

Claims Settlement Act. 

• The Bill will give certainty to 

the IPPC process, which is 

emerging as the preferred 

means for councils to progress 

AMA development. The 

Northland Regional Council 

has advanced furthest down 

this route, but process has 

been hindered by the lack 

of clarity about whether, and 

on what grounds, councils 

can manage competition 

between overlapping or 

conflicting requests for plan 

changes. 

• So as to avoid overlapping or 

competing request for IPPCs, 

the Bill enables councils 

to call for expressions of 

interest to identify spatial 

overlaps. Where overlaps 

are identified, competing 

interests will be given a period 

to negotiate with each other 

to resolve the competition. 

Where negotiation fails, a 

tender will be used to choose 

between competing interests 

in relation to the same space. 

The bill also makes it more 

explicit that if a council does 

not use an expression of 

interest process, they can still 

choose between competing 

requests.

• The Bill enables “experimental 

aquaculture” to take place 

outside of AMAs defined in 

operative regional coastal 

plans, subject to resource 

consent being granted and 

an assessment of any undue 

adverse effects on fishing.  

Of note is the definition of 

“experimental aquaculture”:

means aquaculture activities 

undertaken to research or 

investigate � or more of the 

following:

(a) the suitability of an area for 

aquaculture activities:

(b) new species of fish, aquatic 

life, or seaweed:

(c) new structures:

(d) new techniques.

One has to ask just what this may 

mean, and where the boundary 

will lie between “experimental” and 

commercial.

• This Bill also provides that 

environmental monitoring 

(using marine organisms 

to monitor the state of the 

marine environment) is not 

an aquaculture activity and 

is therefore not limited to 

AMAs in operative regional 

coastal plans.
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 National Policy Statement 

– Freshwater Management

The Government released a proposed 

National Policy Statement for 

Freshwater Management that aims 

to set up a stronger regime for the 

protection and enhancement of New 

Zealand’s rivers, lakes and waterways.  

As such, it will form part of an ever-

growing suite of water management 

tools, which to date include National 

Environmental Standards for setting 

ecological (“bottom line”) flows 

prior to allocation for abstraction; 

water abstraction measurement 

requirements; the Clean Streams 

Accord; and various other tools and 

instruments.

To quote Minister Trevor Mallard, 

“We need to improve the way 

freshwater is managed in New 

Zealand. The proposed national 

policy statement identifies water 

quality and the need to manage 

increasing demands for freshwater 

as matters of national significance. 

New Zealand’s water is not a limitless 

resource. Our government recognises 

it needs protecting and sustainable 

management, and that we must step 

up our actions to stop its degradation 

in rural and urban areas.  Fresh water 

has economic, social and cultural 

importance to New Zealanders. That is 

why the proposed statement has been 

developed to take into consideration 

recreational aspirations, such as being 

able to swim in rivers and lakes. It 

also addresses cultural values, such as 

reflecting tangata whenua interests in 

freshwater management. And it looks 

at economic considerations such as 

the role of water in agriculture and 

the need to protect New Zealand’s 

“clean green” reputation and brand 

for the sake of our exports offshore.”

The proposed NPS will guide and 

direct councils to manage freshwater 

better. It will require councils to give 

effect to the national significance 

of fresh water in their regional 

policy statements and regional 

and district plans, and otherwise 

to have regard to it in day-to-day 

resource management activities 

relating to fresh water, including the 

consideration of resource consent 

applications, designations, or plan 

changes.  This includes addressing 

competing demands for water, water 

contamination and in some areas 

declining water supply.  

The ultimate aim is, to quote the 

Preamble to the NPS, to have the 

nation’s freshwater resource “meet 

the needs and aspirations of New 

Zealanders in a generation – by 

203�”….. whatever that may mean.

The  NPS  has  the  fo l lowing 

objectives:

•	 Enabling the well-being of 

people and communities

•	 E n s u r i n g  i n t e g r a t e d 

management of effects on 

freshwater

•	 Improving the quality of 

freshwater

•	 Recognising and protecting 

life supporting capacity and 

ecological values

•	 Address ing f reshwater 

degradation

•	 Managing demand for 

freshwater

•	 Efficient use of freshwater

•	 Iwi and hapu roles and 

tangata whenua values & 

interests

•	 E n s u r i n g  e f f e c t i v e 

monitoring & reporting

Beneath these is a series of Policies 

which set out specific matters to be 

addressed within Regional Policy 

Statements, Regional and District 

Plans, including their preparation or 

amendment, as well as for consents 

and designations, non-regulatory 

methods and for information, so as to 

give effect to the Objectives.

Public consultation on the proposed 

statement will be announced soon 

by an independent Board of Inquiry 

which will run the consultation 

process and formally call for and 

consider submissions on the proposal.  

The members of the Board are Judge 

David Sheppard (chairman), Kevin 

Prime, Jenni Vernon and Dr Jon 

Harding.

The draft NPS and its accompanying 

s 32 analysis (but not the Regulatory 

Impact Statement) are available at 

www.mfe.govt.nz 

an environmental consents 

regime for the eeZ

Yes folks, extending an environmental 

consents regime beyond the CMA 

and RMA, into the “blue water 

never never” that is our EEZ.  The 

environmental effects of fisheries 

excluded, but looking at things like 

seabed mining, those bits of the 

petroleum exploration & production 

industry not already covered by 

existing environmental requirements, 

maybe deepwater marine farming...... 

watch this space, and await a 

comprehensive article by the Minsitry 

for the Environment in the November 

issue of the Journal!
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“Live, Work and Play” 
- but don’t complain

By Daniel Clay, Partner and Vicki Morrison, Solicitor, DLA 
Phillips Fox

introDuction 

Using mixed use zoning 

to accommodate growth 

and achieve compact 

urban form sounds like a reasonable 

solution, at least in theory.  However, 

when reverse sensitivity effects are 

factored into the mix, the issue is 

likely to be a lot more complex.  The 

issue also applies to increasing density 

(particularly residential) in industrial 

areas.  This article will discuss the 

reverse sensitivity challenges arising 

from the push towards using mixed 

use zoning and increased densities 

to accommodate growth and achieve 

compact urban form.  It  will outline 

the current methods available and 

approaches taken to reverse sensitivity 

in mixed use zones, including recent 

judicial guidance on ‘no complaints’ 

covenants; and it will suggest ways 

by which reverse sensitivity could be 

better dealt with in future. 

PusH toWarDs 
coMPact urBan ForM 

The population of New Zealand is 

increasing, particularly in urban areas, 

and population projections indicate 

that this trend is likely to continue for at 

least the next 30 years.  Accordingly, a 

key issue for local authorities in growth 

areas how best to accommodate current 

and future growth.  For instance, local 

authorities in Auckland recognised 

the importance of this issue almost �0 

years ago by developing a Regional 

Growth Strategy (“RGS”) which sets 

out the vision for managing growth in 

Auckland.  

In Auckland, a key method for 

managing growth is to place a greater 

emphasis on urban intensification 

rather than urban expansion and 

on “opportunities for more compact 

growth and integrated communities”.  

The way in which a more compact 

urban form is to be achieved is to focus 

growth in more intensive mixed-use 

centres and near main arterial roads.  

This vision has been given statutory 

effect with the passing of the Local 

Government Auckland (Amendment) 

Act 2004 (“LGAAA”).  This Act requires 

Auckland local authorities to give effect 

to the RGS’s Growth Concept, and to 

contribute in an integrated manner 

to, among other matters, “supporting 

compact sustainable urban form and 

sustainable land use intensification”.

Accommodating growth in this way 

is not unique to Auckland, and other 

metropolitan areas are increasingly 

taking a similar approach (for example 

Wellington and Canterbury Regional 

Councils).  

While mixed use zoning has been 

around for a number of decades, the 

recent emphasis on a more compact 

urban form has increased planning for 

mixed use areas.  Its attraction is based 

on the provision of a range of activities 

such as residential, business, retail and 

other uses in an area, so that (at least 

in theory) a person’s needs to ‘live 

work and play’ can all be met without 

needing to leave the area.

Mixed use zoning undoubtedly has 

its advantages.  It allows growth to be 

accommodated in a compact urban 

form and provides greater flexibility 

to change land uses in response to 

changing market conditions.  It is 

notable that mixed use areas often 

enable a variety of activities as permitted 

activities, including accommodation, 

food and beverage, industry, offices, and 

retail, over which a Council has little 

control.  Of course, permitted activity 

status presupposes that the effects of 

the various activities are acceptable.  

However, given the wide range of 

activities provided for in a mixed 

use zone, there is a real risk of 

incompatibility arising between 

neighbouring activities.  In particular, 

conflicts can arise where new sensitive 

activities, such as residential, locate next 

to an existing ‘harmful’ activity such 

as entertainment, retail or industry, 

with the result that the new residents 
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complain about their neighbours and 

consequently seek to restrict such 

activities.  In other words, there is a risk 

of reverse sensitivity. 

reverse sensitivitY

The concept of ‘reverse sensitivity’ 

has been discussed in a number of 

Court decisions (Arataki Honey Limited 

v Rotorua District Council (�984) �0 

NZPTA �80, and Auckland Regional 

Council v Auckland City Council [�997] 

NZRMA 20� and Independent News 

Auckland Limited v Manukau City Council 

(2004) �0 ELRNZ ��).

In the Independent News case, the Court 

cited with approval the following 

definition: 

Reverse sensitivity is the legal 

vulnerability of an established 

activity to complaint from a 

new land use.  It arises when 

an established use is causing 

environmental impact to nearby 

land, and a new benign activity 

is proposed for that land.  The 

sensitivity is this: if the new use is 

permitted, the established use may 

be required to restrict its operations 

or mitigate its effects so as to not 

adversely affect the new activity. 

Reverse sensitivity issues are equally 

relevant when planning for future 

activities where different levels of 

sensitivity can be anticipated. 

While the term “reverse sensitivity” 

does not appear in the RMA, it has 

been recognised as an “adverse effect” 

that must be considered (McQueen v 

Waikato District Council EnvC, A4�/94).  

It is not limited to noise effects, and can 

also include vibration, dust, spray drift, 

odour, visual and traffic.

MetHoDs to Manage 
reverse sensitivitY

There are a number of methods that 

have been used by Councils and 

applicants to manage reverse sensitivity.  

These include assessment criteria and 

rules in plans regarding the location of 

activities, the establishment of buffer 

zones, the imposition of conditions of 

consent such as noise insulation and 

mechanical ventilation, and the use of 

‘no complaints’ covenants.

In mixed use zones where a number 

of different activities operate from the 

same area or indeed premises, the 

establishment of buffer zones and the 

separation from other activities may not 

be feasible.  Similarly, in some mixed 

use zones, where a number of activities 

are permitted, it is not possible to 

impose conditions of consent or 

otherwise control where activities 

locate by declining consent.  In such 

a situation, it can be very difficult for 

the local authority to manage reverse 

sensitivity effects without changing its 

plan.  

One mechanism which may be of 

assistance is that of the ‘no complaints’ 

covenant.  There are two types of 

covenant: those imposed as a condition 

of consent, and those entered into by 

private agreement.  

With respect to the first type of 

covenant, where the mixed use zone 

provides for permitted activities, it 

is not available to manage reverse 

sensitivity effects.  Further, the use of 

such covenants is limited because of 

the requirement for the applicant to 

consent to the imposition of such a 

condition (Ports of Auckland Limited v 

Auckland City Council [�999] � NZLR 

�0�).

However, the second type of covenant, 

which sits outside the RMA process, 

may be of assistance and can apply 

in two particular situations.  First, 

an existing effects producer who 

sells surplus land nearby can impose 

restrictive covenants on the land sold.  

Secondly an effects producer can seek 

to have the new entrant enter into a no 

complaints covenant directly with it, 

perhaps in return for approving their 

consent application.  While in the past 

legal commentators have noted that 

the enforceability of such covenants 

was uncertain, the recent case of South 

Pacific Tyres NZ Limited v Powerland 

(NZ) Limited, (High Court, CIV 2008-

48�-427, �� May 2008) has resolved 

the issue in favour of enforceability.  

In that case South Pacific, a tyre 

manufacturing company, gave its 

approval to Powerland’s proposal to 

develop its land for residential purposes 

on the condition that Powerland would 

register a ‘no complaints’ covenant on 

its land.  Powerland agreed to do so and 

obtained its consent.  Shortly thereafter, 

Powerland indicated to South Pacific it 

was not going to register the covenant 

and complained to the Council about 

the noise emanating from the South 

Pacific site.  In response, South Pacific 

applied to the High Court for an order 

to require Powerland to register the 

covenant.  The Court did not agree with 

Powerland’s submissions that such a 

covenant was contrary to public policy, 

the RMA and the Illegal Contracts 

Act �970 and ordered Powerland to 

register the covenant.  With respect to 

a person’s ability to waive their rights 
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under the RMA, the Court held:

I am likewise satisfied that 

reverse sensitivity covenants 

like the Covenant in this case do 

not contravene the principles or 

provisions of the RMA.  In my view, 

the rights to public participation 

in the RMA can be waived by an 

individual giving free and informed 

consent - as, clearly, the defendant 

did here. (para ��)

While it is now clear that private ‘reverse 

sensitivity’ covenants can be enforced, 

the difficulty in a mixed use zone 

where activities are permitted is that it 

will be difficult for the effects producer 

to obtain the other party’s agreement to 

enter into the covenant, as there would 

be no requirement for an existing user 

to approve a new permitted activity.  

The remedy in these situations lies in 

the planning provisions.

local autHoritY 
aPProacHes to 
reverse sensitivitY

The issue of reverse sensitivity has 

traditionally arisen in circumstances 

where  res ident ia l  uses  have 

subsequently located (or attempted 

to locate) beside industrial, rural, or 

airport uses.  There have been few 

decisions to date on the issue of reverse 

sensitivity arising within a mixed use 

zone.  However, similar issues arose 

in the Joyce Building Limited v North 

Shore City Council (A209/03, EnvC, 28 

November 2003) decision.

In that case, the applicant sought 

consent to establish 24 residential units 

on a site zoned Business 9 under the 

North Shore City Council District Plan.  

While the Business 9 zone allowed for 

activities “with a residential component” 

of up to 2� percent to establish as a 

discretionary activity, the applicant’s 

proposal was exclusively residential, 

and was therefore assessed as a non 

complying activity.  The adjoining 

Rawene community centre opposed 

the application on the basis that its 

existing activities which generated a 

certain amount of noise, odour, litter 

and visual effects had the potential 

to adversely affect the amenity of the 

future residents, and hence give rise to 

reverse sensitivity effects.  The Court 

agreed and declined consent.  However, 

the Court emphasised that the level of 

sensitivity is a contextual matter and 

stated:

The adverse environmental effects 

already identified… would not 

arise from business uses on the 

site.  It is precisely the proposed 

residential use of the site that 

gives rise to the reverse sensitivity 

effects. While a residential 

component of a business use (up 

to 25%) is a discretionary activity, 

this is at a much lower level and 

the guidelines in the plan (Section 

15.7.3.2) are quite restrictive.  

Further, where this occurs as a 

component of business use, we 

do not consider that residents 

expectations of residential 

amenities would be as high 

as for a development dedicated 

wholly to residential use.  (our 

emphasis)

In other words, the level of sympathy 

for residents coming to or being a part 

of a business or mixed use zone may 

be less if the expected level of amenity 

is lower than in a residential zone.  

This approach is consistent with the 

common law tort of nuisance where the 

right to quiet enjoyment is not absolute 

but contextual, and a complainant is 

only protected from ‘unreasonable’ 

interference, a matter heavily influenced 

by the area within which the affected 

land is located.  

Perhaps this need to contextualise the 

effects explains the relatively low profile 

that reverse sensitivity has had to date 

in planning documents for mixed use 

zones.  The approach seems to have 

been that people who ‘live, work and 

play’ in a mixed use zone should expect 

a lower level of residential type amenity 

and need not be ‘protected’.  However, 

with the increasing population growth 

and the move towards a more compact 

urban form, it is likely that the issue of 

reverse sensitivity in mixed use zones 

will need to be more comprehensively 

addressed.  

Proposed Plan Change � to the 

Auckland Regional Policy Statement 

does recognise the potential for reverse 

sensitivity issues to arise in these (and 

other) zones by stating that:

Local authorities should ensure 

that the introduction of mixed use 

zones (e.g.,

residential and commercial) or 

encroachment of housing on 

quarrying and industrial areas, 

especially those storing or using 

hazardous substances, do not 

impose high costs on or prejudice 

the future use of industrial sites 

due to incompatibility of uses.

and in particular recognises the 

potential for noise and visual effects.

In mixed use environments it is 

essential that residential development 

incorporates sufficient measures to 
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protect the amenity of residents, 

including noise attenuation and access 

to sufficient daylight and sunlight.

Many other current Auckland planning 

documents are relatively quiet on 

reverse sensitivity in mixed use zones.  

However, as a result of the LGAAA 

process and the above directive, is 

expected that this situation will change 

in the not too distant future. 

concluDing 
coMMents

Having reviewed the most commonly 

available tools to deal with reverse 

sensitivity, it is clear that with respect 

to permitted activities in mixed use 

zones, the ability for local authorities 

to manage these issues on the basis of 

current plan provisions is limited.  The 

imposition of private ‘no complaints’ 

covenants to permitted activities in 

mixed use zones is also limited as 

applicants can establish as of right and 

hence the need for adjoining owners’ 

approval to activities is not required. 

To ensure that reverse sensitivity effects 

in mixed use zones are appropriately 

managed, planning documents may 

need to be amended to specifically 

recognise the potential for reverse 

sensitivity effects to arise in mixed 

use zones and to provide controls to 

mitigate those effects.  In particular, 

further consideration should be 

given to the types of activities that 

are classified as permitted activities 

within a zone, having regard to the 

compatibility of these activities with 

other activities encouraged in the 

area.  While a simple answer might 

be to make all activities within such 

zones subject to at least controlled 

activity status, this is probably not 

a practical solution.  An alternative 

may be to retain the same types of 

permitted activities but to impose 

further standards on certain activities.  

For example residential activities may 

remain a permitted use, but only if a 

certain level of acoustic insulation and/

or mechanical ventilation is provided.  

It may also be appropriate to further 

control the location of ‘sensitive’ 

activities in a mixed use zone.  

Similarly, reviewing the types of 

business or light industrial activities 

enabled in mixed use areas may also 

assist.  A combination of such methods 

should be applied in mixed use zones, 

having regard to the range of different 

activities that locate in these zones and 

to their respective effects.  

For local authorities in major 

metropolitan areas, the drive toward 

urban consolidation has provided an 

excellent opportunity for a reverse 

sensitivity review to be undertaken and 

where the effects justify it, for plans to 

be amended. Whether that opportunity 

is taken up remains to be seen. 
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introDuction

The terms “consent holder” and 

“holder of the consent” are 

used extensively throughout 

the Resource Management Act �99� 

(“RMA” or “Act”), but are not defined 

by the Act.  This article considers who 

exactly is the “consent holder” by 

examining the use of the term within 

the Act, and the rights given to, and 

obligations placed upon, a person 

holding that position.  The article 

concludes that, while this question 

is fundamental to the operation of 

the RMA, the position of the consent 

holder is not clearly defined and it 

has not yet been fully considered by 

the Courts.  However, as the rights 

protected by resource consents become 

more commercially valuable, the 

Courts may be asked to consider this 

issue before long.

Discussion 
“consent HolDer” 
versus “HolDer oF 
tHe consent”

The RMA appears to contemplate 

the existence of a person called the 

“consent holder” or the “holder of the 

consent” who has responsibility for 

activities carried out pursuant to a 

resource consent.  The RMA does not 

distinguish the two terms from each 

other, and they appear to be merely 

different descriptions of the same 

person.  Indeed, a literal interpretation 

of the two terms suggests they are 

identical.  This article proceeds on 

the basis that there is no distinction 

between the “consent holder” and the 

“holder of the consent”.  

WHere is tHe terM 
“consent HolDer” 
useD in tHe rMa? 

The term “consent holder” is used 

throughout the RMA.  Section 3A 

deems a person carrying out activities 

allowed by resource consent to be 

acting with the permission of the 

“consent holder as if the resource 

consent had been granted to that 

person as well as to the holder of the 

resource consent”.  Accordingly, section 

3A suggests the consent holder is:

•	 The person to whom resource 

consent has been granted; 

and

•	 Someone with the ability to 

give permission to others to 

carry out activities authorised 

by the resource consent.

Section 3A is also important because 

it provides that persons other than 

the consent holder may benefit from a 

resource consent.

Under sect ions �08 and ��0 

the consent holder is the person 

responsible for complying with 

resource consent conditions, paying 

financial contributions, and who may 

enter into a bond.  The sections appear 

to contemplate that only one legal 

person will have these responsibilities 

at any time.

Sections �2� to �32 (addressing the 

cancellation of resource consents, 

change of cancellation of consent 

conditions, and review of consent 

conditions) also anticipate a sole person 

responsible for the resource consent, 

who can make applications, and be 

served with necessary documentation.

SECTION 134 OF THE RMA

The difficultly arises when section �34 

of the RMA is considered.  Section �34 

of the RMA provides that:

“134  Land use and subdivision 

consents attach to land

(�)  Except as provided in 

subsection (2), a land use 

consent and a subdivision 

consent shall attach to the 

land to which each relates 

and accordingly may be 

enjoyed by the owners and 

occupiers of the land for 

the time being, unless the 

consent expressly provides 

otherwise.

(2)  Subsection (�) does not 

apply to any land use consent 

to do something that would 

otherwise contravene section 

�3.

(3)  The holder of a land 

use consent described in 

subsection (2) may transfer 

Who is the consent holder?
Nicky McIndoe, Senior Solicitor at Chapman Tripp
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the whole or any part of 

the holder’s interest in the 

consent to any other person 

unless the consent expressly 

provides otherwise.

(4)   The transfer of the holder’s 

interest  in a  consent 

described in subsection (2) 

has no effect until written 

notice of the transfer is given 

to the consent authority that 

granted the consent.”

The effect of section �34 is that owners 

and occupiers of land to which a 

resource consent relates can enjoy 

the benefit of that resource consent, 

regardless of whether they applied 

for and were granted the resource 

consent.  Thus, if a person obtains 

consent to build a house on a piece 

of land, subsequent purchasers of 

that land may enjoy the benefit of that 

resource consent.  Similarly, there is 

no requirement under the RMA for 

resource consent applicants to be 

owners or occupiers of the land.  For 

example, a company may apply for 

resource consent to build a supermarket 

on a piece of land, but only purchase 

that land if resource consent is granted.  

Accordingly, one person may enjoy 

the benefits of a resource consent even 

though another person applied for and 

was granted that resource consent.  

But does the non-applicant landowner 

automatically become the consent 

holder when consent is granted, 

or are they merely a beneficiary 

of the consent?  Can both be the 

consent holder?  Is the non-applicant 

landowner responsible for complying 

with consent conditions, and can 

they apply to change the resource 

consent conditions?  Does it make any 

difference whether the non-applicant 

landowner was the landowner at the 

time the resource consent application 

was made (as opposed to a subsequent 

purchaser of the land to which the 

resource consent relates)?

The problem is clearly demonstrated in 

the situation where a person is granted 

resource consent for a development 

which is on someone else’s land.  Such 

a consent may have been expensive to 

obtain, and is likely to be commercially 

valuable to anyone able to exercise the 

rights conferred by the consent.  It is 

common for property purchasers to 

pay more for land if a resource consent 

has been granted for the redevelopment 

of that land.  But can the consent itself 

be “sold” (without the land)?

Section �22 of the RMA provides that 

“A resource consent is neither real 

nor personal property”.  However, 

this does not provide a complete 

answer to the question.  In practice, a 

resource consent has no value without 

the ability to exercise it.  Thus, there 

would be no need for the landowners 

to purchase the resource consent, as 

section �34 provides they have the 

benefit of it anyway.  The value of the 

resource consent is accessed through 

the property rights for the site – obtain 

the property rights and the resource 

consent rights automatically follow.

The provisions relating to section �3 

land use consents, coastal permits, 

water permits and discharge permits 

are less complicated.  There is no 

legal presumption that such resource 

consents can be enjoyed by the 

owners and occupiers of the land to 

which they relate - the RMA instead 

establishes a transfer process for them.  

The transfer process adds an element 

of deliberateness which supports an 

interpretation that the person to whom 

the consent is transferred becomes 

the “consent holder” and the consent 

applicant is no longer the “consent 

holder”.  In comparison, the default 

nature of section 9 land use consents, 

and the fact that they attach to land 

by operation of the law (rather than 

by operation of the intentions of the 

parties) means the Court may be less 

ready to impose obligations upon land 

owners and occupiers to which they 

may have had no notice.  Nonetheless, 

potential purchasers should carry out 

careful due diligence to ensure they 

are aware of obligations imposed by 

resource consent conditions.

WHo can surrenDer a 
consent?

Application of section �38 (surrender 

of consent) to this predicament 

merely extends the confusion.  Section 

�38 allows the holder of a resource 

consent to surrender that consent by 

giving notice to the consent authority.  

If the Court were to determine 

that landowners and occupiers are 

not consent holders (but merely 

beneficiaries), then section �38 would 

allow those persons who may have 

obtained a resource consent over 

someone else’s land to surrender that 

consent without authorisation from the 

land owner or occupier.  Such action 

would circumvent the operation of 

section �34. Conversely, if landowners 

and occupiers were considered to be 

consent holders, section �38 may 

operate to allow such persons to 

surrender a consent even if it was 

obtained by someone else.  Such action 

would frustrate many commercial 

arrangements, such as the situation 

where a property sale is conditional 

upon the obtaining of a resource 

consent for a particular activity.  
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In light of the uncertainty in the RMA 

about the exact identity of the consent 

holder, councils would be wise to 

exercise caution before accepting the 

surrender of any consents where they 

are aware that the person to whom the 

consent was issued and the landowner 

are not the same person.

DECLARATION TO 
CLARIFY THE LAW

The Environment Court does not 

appear to have considered this question 

before.  Should any person wish to 

obtain judicial clarification as to their 

rights in relation to a resource consent 

(for example, whether they or another 

person may surrender that resource 

consent) they may apply to the 

Environment Court for a declaration.  

A declaration may declare the existence 

or extent of any function, power, right, 

or duty under the RMA, or whether or 

not an act or omission (or a proposed 

act or omission) contravenes or is likely 

to contravene the RMA, regulations, a 

rule in a district plan, or a resource 

consent (section 3�0). 

The Court touched on this issue in 

Congreve v Queenstown Lakes District 

Council (EnvC, C29/200�, �� March 

200�).  In that decision the Court 

was called upon to consider the 

consequences under the RMA when 

a named applicant and appellant do 

not exist but a resource consent has 

been granted to the applicant and an 

appeal lodged by the appellant.  A 

third party sought a declaration that 

the resource consent was invalid, as 

the person to whom the consent was 

granted did not exist.  The Court 

was asked to substitute “Big River 

Paradise Limited” (the landowner) for 

“Fox Rock Developments” (the non-

existent resource consent applicant), 

so the landowner could continue as 

the appellant.  After considering who 

may lodge an appeal under section 

�20 of the RMA, the Court stated:

“I have found as a matter of 

fact and law that Big River is 

neither the applicant nor the 

consent holder.  I note that 

in due course Big River may, 

as owner of the site, enjoy 

the land use consent since, 

after it commences, the land 

use consent automatically 

attaches to the land.  In the 

meantime Big River does not 

have a right to be a party, and 

cannot be substituted as an 

appellant.  The District Court 

Rules may not be used to 

substitute a person who is not 

entitled to be an appellant” 

(paragraph 32).

This matter does not appear to have 

been yet considered by a higher court.  

Until this occurs, the finding stands 

that the landowner is not the “consent 

holder” for the purposes of section 

�20 of the RMA, unless they are also 

the applicant.  Such a finding suggests 

there is no distinction between the 

“applicant” and the “consent holder” 

(at least until the consent commences), 

and there is an element of redundancy 

in section �20(�)(a) using both 

terms.  The Court noted the practical 

outcome of its decision was that as 

soon as the land use consent came into 

force under section ��� of the RMA, it 

would become valid by vesting in Big 

River Paradise Limited, as owner of 

the site, by operation of law:  “That is 

because section �34 provides that the 

land use consent will “attach to the 

land”” (paragraph �7).  

The Court’s concluding comment was 

that:

“If there is a moral to be taken 

from these pages, it is that 

advisors of applicants and 

appellants under the RMA 

should take care to ensure that 

their clients are legal persons”.  

(Paragraph �8).

While that moral cannot be denied, 

the question remains to be answered 

in future cases as to the extent of 

the rights held by landowners and 

occupiers, who may be beneficiaries 

of the resource consent, but not the 

applicant for that consent and perhaps 

not the “consent holder” (at least for 

the purposes of section �20(�)(a)).

conclusion

When the  RMA con fe r s  on 

landowners and occupiers the right 

to enjoy the benefits of a resource 

consent, it is not clear whether all 

rights to deal with the consent are 

also conferred.  Until this issue is 

judicially clarified, legal practitioners 

may reduce risks to their clients 

through a careful application of 

contract law.  Non-landowning 

resource consent applicants will 

general ly be in a contractual 

relationship with the landowner.  

The contract between the parties 

could anticipate the consequences if 

the landowner wishes to enjoy the 

benefit of the resource consent, or 

apply to alter or surrender a consent.  

Contractual remedies will not prevent 

the operation of the RMA, but could 

provide damages or injunctive relief 

should one party act contrary to the 

interests of the other.
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no-coMPlaints 
covenants - valiDitY 
questioneD: ouster 
anD contrarY to 
PuBlic PolicY

The High Court in South Pacific 

Tyres NZ Limited v Powerland (NZ) 

Limited (High Court, Wellington, CIV 

2008-48�-427, Gendall AJ, �� May 

2008) recently confirmed the legality 

and enforceability of no-complaints 

covenants. 

The case was an application by South 

Pacific Tyres for summary judgment 

requiring Powerland to specifically 

perform an agreement to covenant by 

registering a no-complaints covenant 

against the Powerland land.  

Powerland had sought to develop 

its land for residential purposes.  

South Pacific Tyres, an industrial 

neighbour, had given its written 

approval on the condition that a no-

complaints covenant was entered into 

by Powerland in relation to noise and 

smell generated by South Pacific Tyres.  

Such a covenant was agreed and South 

Pacific Tyres’ written approval enabled 

Powerland’s application to be granted 

on a non-notified basis.

Almost immediately after the grant 

of its consent, however, Powerland 

indicated its intention to unilaterally 

cancel the covenant, and soon 

thereafter complained to the Council 

about noise generated by South Pacific 

Tyres.  Sometime later, South Pacific 

Tyres brought these proceedings 

to enforce the covenant.  In its 

defence Powerland argued that the 

covenant was illegal under the Illegal 

Contracts Act (ICA) on the basis that it 

“ousted” or restricted Powerland from 

exercising various rights under the 

RMA, namely:

a) making complaints to the 

Environment Court under 

Part �2 of the RMA in 

respect of potential breaches 

of statutory duties imposed 

on South Pacific Tyres under 

ss�� and �7;

b) p r o c e e d i n g  t o  t h e 

Environment Court in 

respect of other duties 

imposed under Part 3 of the 

RMA; and /or 

c) lodging an information under 

the Summary Proceedings 

Act �9�7 in respect of 

offences arising by a failure 

by South Pacific Tyres to 

observe any enforcement 

order or abatement notice, 

or breach of its duties as 

provided by s338 of the 

RMA.

illegal For ousting 
tHe jurisDiction oF 
tHe courts?

Section ��(�)(b) of the ICA provides 

that the common law of ouster 

continues to apply with respect to 

contracts.  Ouster is the principle that 

a contract which purports to destroy 

the rights of one or both parties to 

submit questions of law to the Courts 

is contrary to public policy and void.

However, section � of the ICA states 

that a contract lawfully entered into is 

not illegal simply because performance 

of the contract breaches an enactment, 

unless that enactment expressly or 

clearly provides that is the case.

The High Court found it clear that 

clause 4 of the covenant precluded 

Powerland from applying under s3�� 

of the RMA to enforce South Pacific 

Tyres’ duties under ss�� and �7, and 

that the covenant could not be ‘read 

down’ to allow Powerland to make a 

complaint under 3��.  

The High Court further accepted 

that the doctrine of “ouster” applies 

to specialist tribunals such as the 

Environment Court.  The Court was 

satisfied, however, that the effect 

of the covenant was not to oust the 

jurisdiction of the Court so as to 

constitute a breach of section ��(�)(b) 

of the ICA because the covenant did 

not purport to exclude the Court’s 

jurisdiction to determine questions of 

law.  The very proceedings being before 

the Court was implicit recognition 

that the Environment Court retained 

jurisdiction on questions of law and 

that it could still hear applications 

under s3�� of the RMA and issue 

enforcement orders under s3�4 of the 

RMA.  

Case Notes
James Gardner-Hopkins and Daniel Sadlier, Russell McVeagh
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The effect of the covenant was merely 

that Powerland could not be the 

person to bring such an application.  

In that regard, the High Court found 

the covenant more akin to a settlement 

agreement between parties in a dispute.  

Here, Powerland had waived its right 

to complain under the RMA in return 

for South Pacific Tyres consenting to 

the residential dwelling.

non-surrenDeraBle 
on grounD oF PuBlic 
PolicY?

A further question was whether the 

right to complain or bring proceedings 

under the RMA was a right that was 

able to be waived by Powerland.  

Powerland argued that while a person 

can surrender personal rights, they 

cannot surrender rights to complain 

about unlawful activity, as that would 

be a breach of the New Zealand Bill 

of Rights Act �990 (Referring to Ports 

of Auckland Limited v Auckland City 

Council [�999] � NZLR �0� and 

Christchurch International Airport v 

Christchurch City Council [�997] � 

NZLR �73). 

In finding that no-complaints are not 

contrary to public policy, the Court 

considered that enforcement orders 

could still be applied for if South 

Pacific Tyres contravened the RMA - 

but not by Powerland, who had waived 

that right by giving free and informed 

consent (see Rowell v Tasman District 

Council ([200�] NZRMA 2002).  It 

found that no-complaints covenants do 

not authorise or license contravention 

of the RMA nor remove Councils’ or 

the Court’s enforcement powers, and 

so do not breach the RMA or public 

policy.  

Further, it was outside the power of 

Powerland to bestow upon South 

Pacific Tyres an absolute entitlement 

to breach ss�� and �7 or any other 

RMA duty, and covenants cannot have 

such an effect.  The objects of the RMA 

therefore continued to be upheld.

concluDing 
coMMents

The covenant was therefore held to 

be both valid and enforceable, with 

the Court ordering Powerland to 

specifically perform the agreement to 

covenant by registering the covenant 

against the relevant title.

South Pacific provides further 

useful judicial recognition of reverse 

sensitivity effects and the useful 

mitigation role that no-complaints 

covenants can perform to ensure that 

the purpose of the RMA is able to be 

achieved.  It confirms the lawfulness of 

one party surrendering certain rights 

of objection or participation in return 

for the ‘unlocking’ of development 

potential (eg through the provision 

of a written approval) - provided they 

do so willingly and understanding the 

consequences.  

Indeed, this case arguably puts to 

bed concerns around the lawfulness 

and enforceability of no-complaints 

covenants.  

no-coMPlaints 
covenants - even iF 
laWFul - MaY not Be 
enougH

In light of the decision in Powerland, 

the Environment Court’s earlier 

decision in Ngatarawa Development 

Trust Limited v Hastings District 

Council (Environment Court, Napier, 

W0�7/2008, Thompson J, �� April 

2008) provides a useful illustration 

that no-complaints covenants are not 

always an answer to reverse sensitivity 

effects.  

In this case the Development Trust 

was appealing against a condition of 

its subdivision consent which reduced 

the number of residential lots created 

by that consent.  Other parties had 

appealed against the grant of consent 

in its entirety.

The subdivision consent related to 

land owned by the asset-rich but cash-

poor Hawkes Bay Golf Club, which 

was looking for alternative options to 

increasing its subscription fees in order 

to undertake necessary maintenance 

and upgrade works.  The proposal 

was for subdivision for residential 

purposes, with the holding by an 

incorporated society of the lot-owners 

of a common lot comprising the golf 

course, and the retention by the Club 

of the ability to use the course.   Both 

the subdivision and the intended land 

use were non-complying activities 

under the district plan.  

The proposed subdivision bordered 

the Bridge Pa Aerodrome and a large 

blueberry growing operation.  While 

the Aerodrome had provided its 

written approval, some of its members 

and users opposed the application, as 

did the blueberry growing operation.  

One of the key concerns was potential 

noise reverse sensitivity effects.  In an 

attempt to address that issue, the Trust 

had proposed to place no-complaints 

covenants on the new lots created.  

The Environment Court accepted 

reverse sensitivity as an adverse effect, 
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to be appropriately avoided, remedied 

or mitigated under the RMA.  It 

reviewed the principles that:

a) Activities should internalise 

their effects unless it is 

shown on the facts that they 

cannot reasonably do so.  

b) To  j u s t i f y  i m p o s i n g 

restrictions on the use of 

land adjoining an effects-

emitting site, the activity 

on the site must be of some 

considerable economic or 

social significance locally, 

regionally or nationally.

c) Where there is a low-impact 

effects scenario existing 

beyond the boundary of the 

emitting site, it is usually 

better to incur occasional 

relatively minor adverse 

effects than to impose 

controls on adjoining sites 

owned by others.

In considering the reverse sensitivity 

issues, the Environment Court noted 

that that no-complaints covenants 

do not avoid, remedy or mitigate the 

primary effects of an activity, that there 

remain issues about such covenants 

that have not been tested “in battle”, 

and that no complaints covenants were 

not a “panacea for reverse sensitivity 

issues”.  In terms of the testing of 

covenants, the Powerland case may 

have addressed this concern.   

The Court accepted that the aerodrome 

and farming operations were locally 

and regionally significant activities, 

and that there was a possibility that the 

secondary effects of reverse sensitivity 

issues may be significant (even with 

a no-complaints covenant in place).  

The Court appeared to be concerned 

about the prospect of “unreasonably 

and unfairly” constraining activities 

properly located in zone by activities 

not envisaged in that zone.

Overall, the Court found the totality 

of adverse effects (including, but 

not limited to, the reverse sensitivity 

effects) to be significantly more than 

minor, as well as the proposal to be 

contrary to the relevant objectives 

and policies.  Accordingly, the appeal 

by the Trust against the condition was 

declined and the appeals against the 

grant of consent were allowed.

While Ngatarawa was not decided 

solely on the basis of the potential 

reverse-sensitivity effects arising from 

the application, it provides useful 

commentary that, while no-complaints 

covenants are a useful potential 

mitigation measure, they cannot 

necessarily sway the consent authority’s 

overall broad judgment in favour 

of the applicant.  As no-complaints 

covenants are becoming more 

common, it is perhaps a salutatory 

reminder that they are not necessarily a 

complete answer to reverse sensitivity 

issues.  They can only form part of the 

overall consideration of the merits of 

any proposal.  

suBDivision anD 
lanD-use consents: 
Do tHeY stanD alone?

The High Court in Meadow 3 Limited 

v Queenstown Lakes District Council 

(Christchurch, Fogarty J, CIV 2007-

409-00��9�, 30 May 2008) recently 

considered the inter-relationship 

between the conditions of land use 

and subdivision consents.  

By way of background to the High 

Court’s decision, declarations had 

been made by the Environment Court 

that effectively read certain landscape 

obligations from a land use consent 

into a subdivision consent.  It appeared 

as if Meadow 3 had exploited a 

“loophole” between its subdivision and 

landuse consents (granted together by 

consent order) to avoid a landscape 

requirement, by:

(a) relying on its subdivision 

consent which did not 

specifically include the 

landscape requirement to 

establish new lots with 

building platforms; 

(b) not giving effect to the 

land use consent which 

did include the landscape 

requirement; and

(c) applying for new land use 

consents for development 

on the building platforms 

identified in the subdivision 

consent,  which was a 

controlled activity given the 

identification of the building 

platforms (and presumably 

with controls not extending 

to landscape).   

In granting the declarations sought by 

a person with views into the Meadow 3 

site, the Environment Court appeared 

to place some weight on the need to 

prevent Meadow 3 (or a successor) 

from avoiding the landscape controls 

imposed on the land use consent 

granted at the same time as the 

subdivision consent.  Presumably, 

the other parties (and perhaps the 

Environment Court) had assumed 

that the land use consent would be 

implemented following the subdivision 

and that there was no risk of the 

agreed landscaping not being carried 

out.  In reading the relevant landscape 

condition into the subdivision consent, 

the Environment Court considered 

a reference to the “Scheme Plan” in 
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the subdivision consent to include 

reference to the “Landscape Strategy” 

which was contained in the Scheme 

Plan.  The land use consent specifically 

referred to both the Scheme Plan and 

the Landscape Strategy.  

Counsel for the Appellant argued that, 

while subdivision consents can contain 

provisions which protect landscape 

amenity, it is more customary to place 

such conditions in land use consents 

because under the scheme of the RMA 

such conditions run with the land and 

often require, or may require, ongoing 

compliance subject to the issue of the 

title.

On appeal, the High Court recognised 

that, while the RMA creates separate 

regimes for land use consents and 

subdivision consents, there can be a 

degree of overlap between the two.  

Issues made relevant under the RMA 

may be allocated between the types 

of consent, and there is a degree of 

discretion available to applicants 

and consent authorities as to how 

conditions are identified, formulated, 

and allocated between different 

consents.

However, the High Court observed that 

land use consents must be construed in 

the context of the whole of the consent 

order of which it is part.  Conditions 

imposed on a land use consent are 

not necessarily also imposed on a 

linked subdivision consent and when 

interpreting consent conditions, 

primacy must be given to the meaning 

communicated in the text.

The High Court held that the single 

consent order created two separate 

resource consents which each had 

their own terms.  It found that it was 

never intended that the conditions of 

the subdivision consent extended to 

include the conditions of the land use 

consent.  

Interestingly, the High Court also spent 

some time discussing whether a land 

use consent could be “abandoned”. 

The Court held that there is no 

concept of “abandonment” under the 

RMA.  The fact that a consent holder 

may put itself in the position where 

it cannot give effect to a consent does 

not render that consent invalid unless 

it has been surrendered or has lapsed.

Meadow 3 is a useful reminder to 

parties to resource consent appeals 

that, even when subdivision and 

land use consents are considered and 

granted at the same time, there is no 

guarantee that the land use consent 

will be given effect to.  In the Meadow 

3 case, the concern was the developer 

obtaining a further consent under 

the more favourable planning regime 

following the subdivision.  However, a 

developer could always seek a variation 

to a land use consent following a 

subdivision.  Careful consideration 

should be given to ‘locking in’ 

conditions at the subdivision stage 

including, if appropriate, through 

the use of consent notices.  More 

generally, the decision emphasises the 

need to carefully consider conditions 

of consent.   

n   An overview of the decision making process undertaken by ERMA 

n   Some examples from key decisions

n   The interface between what ERMA does under HSNO and what decision makers under the RMA do

n   Future trends
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Where:  Dla Phillips Fox           When:  Wednesday 5 november 2008 at 5.00pm

the presentation will include:

visit the rMla website (www.rmla.org.nz) for further details.
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“Gadzooks!!!!!!!” he said (with a rising 

inflection denoting surprise). “Who 

would have thought it??” Question 

marks kindly supplied by Mr Owen, 

sponsor of the parish.

But seriously, who would have imagined 

such sedition being confirmed? You may 

recall some ill-informed oaf alleging, in 

this very column, that the great science 

of planning was little more than the 

discretionary exercise of subjective 

prejudice. This calumny was prompted 

by our enthusiasm for bunging wind 

farms on ridgelines and such, despite 

the obvious adverse effects of these 

large (and unsightly) things.

But we don’t care. However pristine 

the wilderness, we’re happy to whack 

em up and let em whir, largely because 

there’s a widely held view that this will 

“Save the Planet” - which is the new 

version of “Praise the Lord”. And there’s 

the rub. However laudable the desire 

to “Save the Planet” (or “Praise the 

Lord”) may be, the best way to do both, 

including the granting of Consents, is 

subjective. Or so this oaf alleged.

Well, needless to say, you were outraged. 

Harrumphs were harrumphed. Loud 

were the cries of “NO!!”

Card with word NO on it kindly 

supplied by Mr Winston Peters, 

beneficiary of the parish.

And there the matter may have ended, 

except, since the last issue, new evidence 

has emerged regarding the subjectivity 

of planning. Worse still, this evidence 

- if we can call it that - comes from 

the shabby world of show biz. More 

precisely, from the shabbiest part of 

the shabby world of show biz, namely, 

a reality TV show.  “How can this be?” 

you cry, entirely discombobulated. 

“This is not what young folk burdened 

with a student loan wish to hear”. But 

hear it they must! And will!!

The reality show in question featured 

some British architect who wanted to 

build his dream home on an Iberian 

hill. So he drewded up his plans, 

consulted his colour chart and headed 

off to La Casa del Plannos down at 

the local Council. Where the planning 

hombres had a squizz and declared 

everything “Hunkos Doros” except the 

colours!!!!!

See, the architect wanted his walls 

orange and green and yellow and blue 

- a colourful palette admittedly, but 

also recessive in that it blended quite 

effectively with the mottled hues of the 

Mediterranean landscape.

“Sacre bleu!!!!” said the Spaniards - 

under the new EU rules they have to 

speak French. “We can’t ave zisss! You 

must paint your ouse white, senor. 

That’s ow we do it in Spain. But it will 

stick out,” said the Pom. “Like a (very 

attractive) sore thumb! “Precisely,” said 

the Spaniards. “Just like all the other 

houses”. And they wouldn’t give him 

a permit until he agreed to their bright, 

white, how can we put this...visually 

intrusive colour scheme.

It’s exactly the opposite here, where 

the lovely old white walled, red roofed 

homesteads once common in our 

rural industrial landscape have all 

but vanished. Recessive rules, these 

days. Muted colours, greens and greys 

and browns, are the order of the day. 

Conceal your intrusion, we insist. Taint 

not the great outdoors! It’s reserved for 

a wind farm!!! “Well, hey”, you say. 

“It’s different strokes for different folks, 

that’s all”.

And you’re right. But strokes are 

preferences, not rules. They’re 

subjective; opinions enforced as 

decrees. But opinions shouldn’t be 

enforced...should they? Not without 

some agnostic sliver of doubt. As the 

strange and contrary case of the British 

architect makes clear.

Sure, the plain in Spain goes much 

against our grain. That’s the point!!! 

White’s not right in our book. They may 

wish to flaunt, we wish to fade - into 

the background, hiding our shame.

Trouble is, when two different groups of 

planners on opposite sides of the world 

resolve the same issue by such mutually 

exclusive means, then, logically, they 

can’t both be right. “Gosh, those 

Spaniards have a lot to learn!!!!!!” he 

said, with the soaring confidence of the 

truly smug.

Jim Hopkins

Off the Plan-et with Jim Hopkins
WHat’s Plain in sPain WoulD Drive us quite insane
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This article considers the 

p r a c t i c e  o f  r equ i r ing 

authorities calling rebuttal 

evidence in Council hearings as part 

of the right of reply.

rMa Provisions

Provisions regarding the powers 

and duties in relation to Council 

hearings are found in ss 39 to 42 

of the Resource Management Act 

�99� (RMA).  Section 39 gives the 

primary procedural direction that 

Council hearings are to be public 

and “avoid unnecessary formality”.

Unless directions are made under 

ss 4�B or 4�C the procedure 

at Council hearings follows the 

normal pattern of the requiring 

authority presenting its case first, 

followed by submitters in support 

of the proposed designation.  After 

presentation of the submissions and 

evidence of the parties in support of 

the proposal, submitters opposing 

the proposed designation have the 

opportunity to present submissions 

and evidence.  After all parties have 

been afforded the opportunity to 

present submissions and evidence, 

the requiring authority has a right 

of reply.  By virtue of s 39(2)(d) 

cross-examination is not allowed 

at Council hearings, irrespective of 

whether any directions are made 

under ss 4�B or 4�C.

Specific directions can be made 

governing the procedure at a Council 

hearing under s 4�C.  But this 

power is to be exercised sparingly 

“after considering whether the scale 

and significance of the hearing 

makes the exercise of the power 

appropriate”.  Under s 4�C(�)(a) the 

local authority may:

… direct the order of 

business at the hearing, 

including the order in which 

evidence and submissions 

are presented.

Such directions can be made before 

or during the hearing.  For reasons 

of procedural fairness it will be 

sensible for such directions to be 

made before the start of a Council 

hearing so that all parties are 

aware of the temporal relationship 

between their submissions and 

evidence and any other submissions 

or evidence that may be given 

by other parties.  However, no 

express provision is made in s 4�C 

for rebuttal evidence to be given.  

Additionally, s 4�B provides for the 

sequential circulation of evidence by 

the applicant or requiring authority 

followed by the circulation of 

evidence by submitters, but again 

makes no express provision for 

circulation of rebuttal evidence.  As 

a result there is no clear guidance 

regarding the circumstances when 

it may be appropriate for rebuttal 

evidence to be given at Council 

hearings, or when such evidence 

should be presented.

guiDance in cases oF 
DouBt

In cases where the procedure to be 

followed under the RMA may be in 

doubt, the Environment Court has 

adopted the practice of referring to 

any relevant provisions included in 

the Court’s Practice Notes and to 

any relevant provisions found in the 

District Court or High Court Rules 

as a guide to what the appropriate 

procedure under the RMA should 

be (see Challenge Charters Ltd v 

America’s Cup Village Ltd, A�0/99).

Following that approach it will 

be noted that paragraph 4.2.2 of 

the Environment Court Practice 

Notes provide that the applicant 

or requiring authority (as the party 

who has opened the case) is entitled 

to “address” the Court in reply.  No 

reference is made to the possibility 

that further evidence may be called 

at this stage of the proceedings.  

It  is now normal practice for 

directions made by the Court 

regarding evidence circulation to 

provide for circulation of rebuttal 

evidence.  Where rebuttal evidence 

is circulated the relevant witnesses 

normally proceed to give their 

rebuttal evidence directly after 

giving their evidence in chief.

Similarly, District Court Rule 489 

provides that the party who has 

opened the case is entitled to 

“address” the Court in reply.  High 

Court Rule 487 also provides that 

the party who has opened the case 

Right of reply or rebuttal?
Trevor Daya-Winterbottom, Barrister
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is entitled to “address” the Court 

in reply.  In both cases the right of 

reply is to be exercised “after the 

evidence has been taken”.  Clearly, 

the rules would not allow rebuttal 

evidence to be given as part of 

the address in reply.  Given the 

similarity in the wording used in the 

Environment Court Practice Notes it 

is submitted that the same position 

is likely to apply in the context of 

RMA appeals.

The commentary on the High Court 

Rules, however, indicates that the 

party who opened the case may 

be given the opportunity to call 

further evidence in certain limited 

circumstances.   For example, 

further evidence may be given 

notwithstanding that all  other 

evidence has been taken:

•	 With permission of the 

Judge under s 98(�) of the 

Evidence Act 200�.

•	 At the discretion of the 

Court, e.g. in Easton v 

Cramp Developments Ltd 

[�97�] � NZLR �4� the 

discretion was exercised 

after the address in reply 

had been made and the 

party had omitted to call 

the evidence “due to a 

failure to appreciate the 

significance of the evidence 

which it … sought to call”.

•	 After all evidence has been 

taken, the Court has the 

discretion to admit further 

evidence for the Judge’s 

sa t i s f ac t ion  or  “when 

the interests of justice so 

require”.

Applying these criteria in an RMA 

context indicates that there is no 

right for a requiring authority to 

call rebuttal evidence during the 

address in reply.  

Where directions have been made 

under s 4�C regarding rebuttal 

evidence, such evidence should 

be given by the relevant witness 

directly after his or her evidence in 

chief.

Where no directions have been 

made under s 4�C, it appears that 

the requiring authority will only be 

able to give rebuttal evidence where 

they have sought permission or 

leave to do so, or where the Council 

or  Commiss ioners  de termine 

that further (rebuttal) evidence 

that will assist them in making a 

decision or recommendation.  For 

example, it may be appropriate for 

a requiring authority to be allowed 

to give rebuttal evidence where the 

evidence given by submitters could 

not reasonably have been anticipated 

from the original submissions.  The 

discretion to admit further evidence 

after all evidence has been taken 

should be exercised sparingly 

as other parties will not have an 

opportunity to respond unless the 

duration of the hearing is further 

extended.

But it would not be appropriate to 

allow rebuttal evidence to be given 

by a requiring authority to address 

fundamental issues in respect of 

which they were under a legal 

or persuasive burden to address 

at the outset of their case.  For 

example, in the case of a resource 

consent application the applicant 

will bear the legal or persuasive 

burden of placing some material of 

probative value before the Council 

or Commissioners on which they 

could find that granting consent 

for the application would promote 

sustainable management (see Shirley 

Primary School v Telecom Mobile 

Communications Ltd [�998] NZRMA 

��).

Similarly, in the case of a notice of 

requirement the requiring authority 

will bear the legal or persuasive 

burden of placing some material of 

probative value before the Council 

or Commissioners that demonstrates 

that the preconditions for service of 

a valid notice of requirement (NOR) 

have been met.  For example, in 

Waitaki District Council v Waitaki 

District Council [2007] NZRMA �8 

the Environment Court held that 

the pre-conditions for issuing a 

NOR are:

• T h a t  t h e  t e r r i t o r i a l 

a u t h o r i t y  m u s t  b e 

authorised to manage, 

operate, and maintain the 

work.

• It must have control of the 

work.

• The territorial authority 

m u s t  h a v e  f i n a n c i a l 

re spons ib i l i ty  for  the 

work.

• The work must be within 

the district.

conclusions

As a result of the above analysis 

the following conclusions can be 

offered:

�. There is no right to present 

rebuttal evidence at Council 

h e a r i n g s  u n l e s s  s p e c i f i c 

directions are made under ss 
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4�B and 4�C.  Where rebuttal 

evidence is given it should 

normally be presented by the 

witness directly after he or she 

has given evidence in chief.

2. The general procedural direction 

against  “undue formal i ty” 

indicates that rebuttal evidence 

should not generally be required 

at Council hearings to prevent 

the process from becoming too 

adversarial.

3. T h e  a b s e n c e  o f  c r o s s -

e x a m i n a t i o n  a t  C o u n c i l 

hearings will not provide a 

basis for allowing rebuttal 

evidence to be presented as any 

rebuttal would similarly not be 

tested by cross-examination. 

4. Allowing rebuttal evidence to be 

presented after all other evidence 

has been taken will be a matter 

of discretion for the Council or 

Commissioners to determine 

following an application from 

the requiring authority, and 

should be allowed only where 

the authority has genuinely been 

taken by surprise and could not 

reasonably have foreseen the 

need to call further evidence 

from original submissions.  But 

the discretion should not be 

used to allow the requiring 

authority to address matters 

where it bears the persuasive 

legal burden as such evidence 

would be required in any event, 

and it is reasonable to expect 

that the requiring authority 

should give such evidence in 

chief.  Reasons should be given 

regarding any decision to admit 

rebuttal evidence at a Council 

hearing.

�. Arguably,  the Counci l  or 

Commissioners could (by their 

own motion) require further 

evidence to be given by any party 

where that would assist them in 

making a recommendation on 

the proposed designation.  But 

this power would be limited to 

the “ultimate question”: whether 

confirming the designation 

wi l l  promote  sus ta inab le 

management.

Trevor Daya-Winterbottom 

General Editor 

Chairperson, RMLA Editorial 

Committee

Joint NELA RMLA book on climate change law 
to be published soon by thomson Reuters.

This exciting new book originates 

from the highly successful National 

C o n f e r e n c e  o f  t h e  N a t i o n a l 

Environmental Law Association of 

Australia held at Fremantle WA in 

March 2008, and is supported by 

participants from the RMLA. The 

conference coincided with momentous 

changes to the legal context for 

regulat ion of  c l imate change in 

Australia and New Zealand, following 

ratification of the Kyoto Protocol by the 

Australian Government in early 2008. 

This internationally acclaimed decision 

was soon followed by the interim report 

of Garnaut Review and the Green Paper 

on preferred options for a broad based 

emissions trading scheme in Australia 

(to be known as the Carbon Pollution 

Reduct ion  Scheme) .  Meanwhi le , 

the New Zealand Government had 

announced its own Emissions Trading 

Scheme together with strong regulatory 

support for renewable energy late in 

2007. These events have catapulted 

Austral ia  and New Zealand into 

international leadership in the design 

of innovative regulatory responses to 

climate change. 

 This book provides an essential 

collection of high quality papers 

on the legal and regulatory design 

issues confronting climate change 

policy makers worldwide. It is written 

by an impressive array of eminent 

environmental law practitioners and 

academics from both sides of the 

Tasman. It opens with a chapter on 

the latest scientific findings by former 

CSIRO climate theme leader, Dr Chris 

Mitchell, and follows with valuable 

legal analysis of the key aspects of 

the rapidly evolving legal responses to 

climate change.

Chapter topics include international 

comparisons and harmonisat ion, 

Pacific island perspectives, emission 

trading scheme design, renewable 

energy incentives, voluntary offsets, 

g e o - s e q u e s t r a t i o n ,  c o n t r a c t u a l 

considerations, corporate governance 

implications, land use and impact 

assessment considerations, tortious 

liability, inter-generational equity and 

the key elements of the proposed 

Carbon Pollution Reduction Scheme. 

The book also reflects a successful joint 

venture between NELA and the RMLA, 

being co-edited by NELA National Editor, 

Wayne Gumley and RMLA Editor Trevor. 

Daya-Winterbottom.



Resource Management Journal 32

The Finance and Expenditure 

Committee recently released 

its report on the Climate 

Change (Emissions Trading and 

Renewable Preference) Bill (Bill).  

The Bill, which was first tabled 

in December last year proposes a 

number of major changes which aim 

to assist in reducing greenhouse gases 

and increasing the use of renewable 

electricity energy.

The Bill amends the Climate Change 

Response Act 2002 to introduce a 

greenhouse gas Emissions Trading 

Scheme (NZETS) in New Zealand 

covering ‘all sectors and all gases’.  

The Bill also proposes to amend 

the Electricity Act �992 creating a 

preference for renewable electricity 

generation by implementing a �0-year 

restriction on new baseload fossil-

fuelled thermal electricity generation, 

except to the extent necessary to 

maintain security of New Zealand’s 

electricity supply.

The Bill had its first reading in 

December last year.  The RMLA 

submitted on the Bill in relation to 

a number of drafting and procedural 

issues.  A team from the RMLA 

presented its submission in May this 

year.

On �� June this year the Finance 

and Expenditure Committee (Select 

Committee) reported back on the 

Bill and recommended by majority 

that it be passed with amendments.  

This report back of the Bill lists about 

�000 changes, but most of them 

are technical in nature.  The major 

changes from the introduced Bill, 

such as the delay for liquid fossil 

fuels and the extension of the free 

allocation period, were announced 

by the Government prior to the 

Select Committee had finalised its 

deliberations.

This article represents just a snap shot 

of the key recommendations.  In the 

space available the paper does not go 

into a detailed analysis of the impacts 

on a sector by sector basis.

the key recommendations 

The Select Committee recommended 

(note this was an endorsement of 

a previously released Government 

policy) that the coverage for 

free allocation to heavy emitters 

(agriculture, stationary energy and 

industry) of up to 90% of 200� 

levels is extended until 20�8 with a 

phase-out period till 2030.  Other 

recommendations were:

• A n  e a r l y  r e p o r t i n g 

requirement for agriculture, 

waste, hydrofluorocarbons 

( H F C s )  a n d 

perfluorocarbons (PFCs) 

and sulphur hexafluoride 

was recommended.

• Mandatory registration and 

reporting for all sectors that 

enter the NZETS in 20�� 

(liquid fossil fuels) and in 

20�3 (agriculture, waste and 

synthetic gases).  Mandatory 

reporting would mean that 

the NZETS participants 

were subject to penalties 

for failure to report but 

would not have to surrender 

units for their emissions 

obligations.

• That requirements for 

submitting annual emission 

returns be clarified to 

ensure participants are only 

required to submit one 

annual return that covers all 

of their activities.

• M ino r  and  t e chn i c a l 

amendments to the offences 

and penalties section for 

clarity.

• A  r e q u i r e m e n t  f o r 

consul ta t ion on dra f t 

regulations regarding data 

collection methodologies 

and verification, in response 

to the large number of 

submitters who expressed 

concern as to the lack of 

clarity on what will be 

specifically covered in the 

regulations, and their ability 

to give input on regulations.

The  Se l e c t  Commi t t e e  a l so 

recommended restricting the trading 

Climate Change Update

Helen Atkins, Partner, DLA Phillips Fox and Jessica Hogan, 
Lawyer, DLA Phillips Fox
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of imported Assigned Amount Units 

(AAUs) after the first five-year 

commitment period under their 

target level under the Kyoto Protocol 

(2008-20�2.  AAUs are allowances 

for carbon allowances allocated to 

developed countries up their target 

level under the Kyoto Protocol.  

These allowances are tradable under 

the Kyoto Protocol’s international 

emissions trading mechanisms in 

place from 2008 to 20�2.  Each 

AAU equates to one tonne of carbon 

dioxide emissions.

The Select Committee’s suggested 

restrictions prohibit the surrender 

of AAUs imported during the first 

commitment period for compliance 

with NZ ETS obligations that accrue 

after 20�2.  This effectively means 

that New Zealand companies will not 

be able to purchase and surrender 

Russian credits (AAUs assigned to 

Russia under the Kyoto Protocol) 

after 20�2.  A tightening up of the 

provisions on access to individual 

accounts under the New Zealand 

Emission Unit Register to provide 

increased protection for commercial 

information about participants in the 

NZ ETS.

The moratorium on baseload 

generation remains but is called 

a restriction which the Select 

Committee says is a term that better 

reflects the Bill intent (ie it is not 

a blanket suspension but rather 

imposes specific restrictions.  This 

recommendation goes against the 

pleas of business group submitters, 

including those who generally 

favoured emissions trading.  

A significant change recommended 

by the Select Committee was to 

strengthen the five-yearly review of 

the ETS.  An independent panel would 

be appointed by the Government to 

assess how the NZ ETS measured up 

to those of competitor nations to make 

sure the country’s competitiveness is 

not damaged.  The range of factors the 

panel would consider would include 

such things as the international 

competitive environment and the 

technology options available for 

reducing emissions.  The panel could 

then recommend an extension or 

curtailment of free allocation periods 

based on its assessment.

some controversy

The Select Committee rejected calls 

by some submitters for a cap on 

the price of carbon, saying it would 

undermine the effectiveness of the NZ 

ETS, disadvantage sellers of credits, 

slow the development of the carbon 

market in New Zealand, be difficult 

to administer, have a negative impact 

on the whole economy, and make the 

scheme hard to link internationally to 

other schemes.

The reported back Bill remains silent 

on a number of its key mechanisms 

which the National Party argues are 

needed to make the NZ ETS, for 

example, no one knows who will take 

the responsibility for emissions from 

agriculture - ie the processor or the 

farmer.

All in all, the Select Committee’s 

report still leaves large areas of 

uncertainty, particularly given that 

a lot of the detail has been left for 

regulations.  

The Government is  currently 

negotiating with the minority political 

parties to elicit support for the Bill 

prior to its second reading.  At the 

time of writing this article there is 

no official hint of when the second 

reading is likely to take place.

Australia

In Australia the Federal Government 

recently released a Green Paper 

outlining its plans to implement an 

emissions trading scheme in Australia 

in 20�0.  The scheme is referred to 

as the Carbon Pollution Reduction 

Scheme.  The Scheme will cover all 

six greenhouse gases under the Kyoto 

Protocol (carbon dioxide, methane, 

nitrous oxide, sulphur hexafluoride, 

hydrofluorocarbons (HFCs) and 

perflurocarbons (PFCs).  The Scheme 

is a ‘cap and trade’ scheme with an 

overall cap on emissions to be set 

Australia-wide.  The cap levels have 

yet to be determined and are expected 

to be released in the coming months, 

following further economic modelling 

by the Federal Government.  

Further updates on these matters will 

be in future newsletters.
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This book provides a new and 

interesting perspective on 

four seemingly disconnected 

areas of law – health and safety in 

employment, occupational security, 

hazardous substances control, and 

environmental law.

Based on the common denominator 

of risk analysis the book provides 

a cogent justification for taking a 

holistic approach to these matters.  

From a practical perspective it 

argues for a principled approach 

to risk based on sound corporate 

governance.  Overall, it seeks to 

increase compliance and reduce risk 

exposure.  It sets out the law from 

comparable Australian jurisdictions, 

and is fully illustrated by case 

studies and schematic diagrams of 

the legislative requirements and 

management systems.

There are clear synergies between 

work place safety and managing 

the storage and use of hazardous 

substances.

Occupational security is a matter 

of interest for all airline passengers 

(both domestic and international) 

in the wake of 9/��, and the safety 

precautions now encountered when 

travelling.  Other public transport 

risks are also highlighted in the 

book, such as the Tokyo nerve gas 

attack and the Madrid rail bombings.  

While New Zealand and Australia are 

remote from areas of global conflict, 

the Madrid incident shows that 

involvement on the international 

scene can result in potential risk 

from terrorism at home.

Similarly, the Oklahoma City bomb 

attacks are cited to illustrate two 

specific areas of domestic risk 

– namely, illicit use of hazardous 

substances for unconventional 

purposes, and public safety in 

government buildings.  For example, 

greater scrutiny of regulations and 

management systems regarding 

the storage and use of agricultural 

fert i l isers such as ammonium 

nitrate is emphasised by Tooma.  

Building sets back now required 

around public buildings and the 

placement of bollards along street 

frontages provide new challenges 

for planners and urban designers in 

having regard to security risk while 

seeking to enhance amenity values.  

These examples readily illustrate the 

complex and integrated nature of 

these matters.

In relation to work place safety the 

book argues for a more systematic 

approach to corporate governance.  

Tooma draws our attention to some 

staggering OECD statistics that 

record over �.2 million work place 

related deaths per year globally, 

and the national economic costs of 

present fatality levels.  For Australia 

this is estimated at $3� billion 

per year when flow on effects are 

taken into account.  Clearly, there 

is a business case for improving 

performance.

Michael Tooma provides a persuasive 

and cogently argued case for looking 

at these areas of law and regulation 

in a new and different way.  His 

book combines intellectual rigour 

with sound pragmatism based on 

his experience as a partner with 

Deacons.  This book should be of 

interest to all resource management 

professionals.

Reviewed by 

Trevor Daya-Winterbottom, Barrister

Book review
Michael Tooma 
 
Safety, Security, Health and Environment Law (2008) 

Federation Press ISBN 978 186287 668 2
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