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Mr Jim Milne, the President of the

Resource Management Law

Association of New Zealand Inc is

pleased to announce that the Resource

Management Law Association’s Post Graduate

Scholarship for 2003 has been awarded to Teresa

Ann Weeks (nee Finlay) of Auckland.

Teresa, who already holds Bachelor of Arts

(Politics) and Bachelor of Laws (First Class

Honours) Degrees from Victoria University of

Wellington, intends to study for an MPhil in

Land Economy at the Department of Land

Economy at the University of Cambridge in

England.
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When asked about her study plans

Teresa advised that:

“The Department of Land Economy

is a specialised multi-disciplinary

department that focuses on the

study of land, property, the

environment and resource

management. The two primary

disciplines of the Department are

law and economics.

The MPhil in Land Economy is a one

year course that consists of a

combination of taught papers and a

research dissertation.  Candidates

are required to take research

methodology papers and can select

from a number of options.  I intend

to enrol in environmental law and

policy papers such as Fundamentals

of Environmental Law and

Regulation and Advanced

Environmental Law.  

For the research component of the

MPhil, I propose to write a

dissertation in the area of

transportation law and policy.  I wish

to conduct a comparative analysis of

the legislative framework regulating

transportation in New Zealand and

the United Kingdom, including the

level of government

control/intervention and the use of

economic mechanisms (such as

taxes and tolls).  I intend to focus on

the legislative and regulatory

methods adopted to address

problems of traffic congestion, and I

am particularly interested in

conducting a case study of the

controversial congestion charging

regime that was implemented in

central London in February 2003.”

In addition to her academic career,

and her work, Teresa has maintained

an active involvement in Community

Organisations as well as taking part in

sporting activities and travel.  She also

makes time for cooking and reading. 

Teresa has been working as a solicitor

in the resource management and

environmental team at Chapman

Tripp in Auckland since March 2001.

After completing her study at

Cambridge, Teresa intends to continue

a career in the environmental law and

policy field and one of her long term

goals is to become directly involved in

the development, implementation and

assessment of effective environmental

policy in New Zealand and to assume

a leading role in so doing.

The National Committee wish Teresa

well in her studies and in the

achievement of her long term

ambitions.
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The President’s Editorial

(Issue 1, Volume XI, March

2003) raises an interesting

point about the value of Court

proceedings as theatre, and the best

way in which to direct them.  He

rightly points to the impossibility of

any witness holding an audience’s

attention throughout a 7 hour

monologue (I respectfully think he

goes over the top in his use of the

word “soliloquy” in this context),

but in my opinion wrongly

advocates the solution as being to

require the script to be read by the

audience in advance. 

As any director knows, the key to

success in treading the boards is to

have good material.  Good actors

and good performances can make

up for some of the occasional lapses

that even Shakespeare had, but

ultimately Hamlet survives as an

attraction, both on the page and on

the stage, because it has real drama

and is sublimely expressed.

I accept it is too much to ask for a

retailing reference or a landfill

proposal, however tragic they may

be, to be scripted as drama.  They

are better as farce, and this

realisation leads us to the solution to

the problem.  The best farces are in

one act of only three or four scenes,

and over within an hour.  Brevity is

their soul - points are made

concisely in support of the main

idea, and anything tangential or

otherwise excrescent is stripped

away.  The ensemble cast know that

the play’s the thing, not the byplay.  

So let it be with Environment Court

hearings.  

Please don’t tinker with the

traditions of performance - work on

getting the script right!  Keep it

simple.  Concentrate on the real

themes and issues, and express them

in a straightforward way that brings

the audience into the action as

quickly as possible.  Don’t include in

the script things which don’t need to

be there.  Don’t have too many sub-

plots and don’t let any of them

overshadow the main one.  Keep the

cast numbers down, don’t feel

obliged to give everyone the same

number of lines and cut ruthlessly

any lines that don’t truly advance the

action or the themes.  Don’t let any

actor repeat what another has

already said, or reiterate anything

that has already been expressed

elsewhere, or restate material that

has already been presented or

recapitulate in sesquipedalian

terminology an asseveration

previously enunciated.  

In short, keep it short.

There is only one other alternative -

abandon briefs and go back to

leading the evidence viva voce in the

old-fashioned way. Just as theatre

goers demanded seats rather than

having to stand throughout Hamlet,

so it might be that counsel who had

to stand would pretty soon bring the

evidence in chief to a close rather

than prolong it for seven hours.

Yours etc.

David Kirkpatrick

david.kirkpatrick@simpsongrierson.com

LETTERS TO THE EDITOR

26 March 2003

The Editorial Committee

Resource Management Journal

(BY EMAIL)

Dear Editorial Committee
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Back in the mid-late 80’s,

when men were men and

Think Big was a reality, we

were briefed such that pre-circulated

written briefs of evidence were to be

taken as read, and that “in Court”

what was to be presented was a

bullet-point summary of the most

relevant points, and then to stand

back and take the hits.

What’s happened in the interim???

Take a lesson from making

presentations to a Select Committee

in Parliament - regardless of the

length of any written submission to a

Committee, you are given a

maximum of 15-20 minutes in

which you must make your points,

which includes taking 10-15

minutes of questions.

So it should be for the Environment

Court.

They are not generally of Scottish

heritage, and so drones don’t mean

much to them unless they have a

fondness for the noise of slowly-

strangling seagulls.

To paraphrase our President, even

I with my well-known sexy and

animated manner could never

hold a Turner, Treadwell or

Sheppard spellbound for more

than - oh, 30 minutes, whether it

was about “visible facial

chloriforms”, or reconciling rahui

with science, or the evils of trace

metal poisoning up the foodchain

to their daughters, or

whatever.................

Mike Patrick

(expert witless of reknown)

LETTERS TO THE EDITOR cont’d

17 March 2003

The Editorial Committee

Resource Management Journal

(BY EMAIL)

Dear Editorial Committee
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HISTORY

Adichotomy of views, pro-

development vs conservation,

has dogged the Amendment

Act since its genesis in the mid 1990s.

At that time, criticisms (mainly from

the development sector) of the

Resource Management Act 1991

convinced Simon Upton (then the

Minister for the Environment) that a

major rehaul of the RMA was required.

Owen McShane was commissioned to

produce a ‘think piece’.  His report

resulted in the introduction of the

Resource Management Amendment

Bill 1999 shortly before a general

election that resulted in a change from

a National-led government to a Labour

leadership.  

The 1999 Bill was in 18 parts and

contained a number of significant

changes aimed at speeding up the

resource consent process and reducing

compliance costs, including the

proposal that applications for large or

controversial projects be referred

directly to the Environment Court.

After receiving nearly 400 submissions

on the 1999 Bill, the Local

Government and Environment Select

Committee released its

recommendations in respect of the

1999 Bill in May 2001.  In what has

been viewed by some as a hijack of the

Select Committee by the Green party,

those recommendations considerably

toned down much of the pro-

development proposals, such as direct

referral to the Environment Court.

Shortly after this the Minister for

Economic Development announced

that the Business Compliance Costs

Panel would examine RMA

compliance costs.  The Ministerial

Panel’s report was released in August

2001.  

The upshot of all this was the

discharge of the 1999 Bill which had

languished on the Parliamentary

Order Paper for 100 weeks and the

introduction of the Resource

Management Amendment Bill (No. 2)

on March 17 of this year.  The 2003

Bill was described by the government

as virtually identical to the

Committee’s recommendations on the

1999 Bill.  It had its first reading three

days later and was then referred to the

Committee accompanied by the

unusual instruction that the

Committee was not to take public

submissions. The Government argued

that the 2003 Bill did not raise any

new policy arguments that had not

already been debated and considered

by the Select Committee when hearing

submissions on the 1999 Bill.  

This caused much comment from

opposition MPs from the National, Act

and NZ First parties who set up a

‘rebel committee’ to hear submissions

on the 2003 Bill outside the usual

Select Committee process.  The rebel

committee received submissions from

a range of business and community

organisations.  Opposition members

believe that the evidence they received

The Resource Management
Amendment Act 2003

Does it give comfort to anyone?

The Resource Management Amendment Act 2003 received the royal assent on 19 May

2003 and will come into force on 1 August 2003. This article examines the history behind

the Amendment Act, the controversy surrounding the passing of the Amendment Act and

the scope of the changes.  

Rachel Hawkins, Phillips Fox
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showed a consensus view that the

2003 Bill would not improve the

Resource Management Act 1991.  

The report and recommendations of

the Select Committee on the 2003 Bill

contained two minority views that

seem to indicate that no one is happy

with the amendments.  Of particular

concern to the opposition MPs were

the heritage provisions.  They

considered that these would increase

uncertainty and cost for landowners

and businesses, in particular the

elevation of the protection of historic

heritage to a matter of national

importance.  In response to these

concerns, and similar concerns raised

by United Future’s Mr Baldock, the

government amended the definition of

‘historic heritage’ contained in the

Amendment.  Jeanette Fitzsimons,

representing the conservation/green

view, raised concerns about the re-

introduction of limited notification in

the 2003 Bill.  Her concern being that

this proposal limited public and

community participation in the

application process.  Despite her

comments, the proposal for limited

notification went through.

Following the report the No. 2 Bill was

passed into law on 13 May 2003.  It

will come into force on 1 August

2003.   

PURPOSE AND KEY
CHANGES

When the Government

introduced the Resource

M a n a g e m e n t

Amendment Bill (No. 2) it announced

that the purpose of the amendments

was to improve the administration and

implementation of the RMA.  The Bill

had 4 main objectives:

1 to improve the implementation of

the RMA with particular emphasis on

reducing costs and delays; 

2 to strengthen and simplify those

parts of the RMA that provide for the

establishment of national instrument;

3 to strengthen the provisions relating

to historic heritage; 

4 to make other miscellaneous

improvements to the RMA.

Some of the key changes are outlined

below.

HISTORIC HERITAGE

Protection of historic heritage

has been elevated to a matter of

national importance and a

definition of ‘historic heritage’ inserted

into the RMA.  The definition and

elevation in importance of historic

heritage has been one of the more

controversial of the amendments.  It is

defined as follows

“Historic heritage

(a) means those natural and physical

resources that contribute to an

undertaking and appreciation of New

Zealand’s history and cultures,

deriving from any of the following

qualities:

(i) archaeological:

(ii) architectural:

(iii) cultural:

(iv) historic:

(v) scientific:

(vi) technological; and

(b) includes - 

(i) historic sites, structures, 

places, and areas; and

(ii) archaeological sites; and

(iii) sites of significance to 

Maori, including wahi 

tapu; and

(iv) surroundings associated 

with the natural and 

physical resources.”

The concern seems to have revolved

around what is colloquially known as

the ‘objection industry’ and

particularly objections from iwi

groups.  The rebel committee

maintained that the amendments

would effectively allow Maori to veto

land use throughout the country.  This

concern is overstated given the

protection already afforded to the

relationship of Maori and their culture

and traditions with their ancestral

lands, water, sites, waahi tapu, and

other taonga under Part II of the RMA.

NATIONAL
ENVIRONMENTAL
STANDARDS

In 1991, the RMA established a

devolved framework for decision-

making whereby local authorities

made most of the decisions on

resource management issues.  The

Amendment Act will allow central

government to give guidance on key

environmental issues through the

development of nationally accepted

environmental standards.  This

amendment was drafted in response

to concerns that there was

inconsistency in the way certain

matters were dealt with by Councils
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throughout the country.  National

environmental standards will now be

able to be prepared on expanded

matters, including contaminants;

water quality, level or flow; air

quality; soil quality in relation to

contaminants; noise; and

monitoring.  These are intended to be

minimum standards, Councils will be

able to impose more (but not less)

stringent controls if they consider it

to be appropriate.

National, New Zealand First and Act

MPs expressed the minority view in

the select committee’s report that the

new regulation-making powers for

prescribing national environment

standards were draconian and would

allow central government to override

local standards which had been

subjected to public consultation.  It is

difficult to see the problem with this

amendment given that the standards

will constitute a bottom line not a top

line.  

THE APPLICATION
PROCESS

Assessments of environmental

effects accompanying

applications for resource

consent under section 88 will now

need to contain a level of detail that

corresponds to the scale and

significance of the effects of the

activity.  If applicants do not provide

an adequate assessment of

environmental effects (or any other

information required by regulations)

with the resource consent application

a local authority may determine the

application incomplete and return to

the applicant with written reasons for

the determination.

Section 88A will be amended to

clarify that a resource consent

application, if the status of an activity

changes after the application is filed

(for example by virtue of a new plan

being notified, or a plan being

changed as a result of decisions on

submissions), is to be processed and

decided on the basis of the type of

activity that it was at the time the

application was lodged.

Sections 88, 95, 101 and 115 will be

amended to introduce the phrase

‘first lodged’, to clarify that the

processing clock for resource consent

applications starts on the date the

application is first lodged with the

local authority.  This amendment will

prevent local authorities from

choosing when to ‘receive’

applications deposited with them.

Currently if a local authority requests

further information from the

applicant, the time limit for making a

decision on a non-notified

application is 20 working days after

that information is received.  The

amendment to section 115(1)(b) will

change this so that the processing

clock is no longer ‘reset’ by a local

authority requesting further

information but stops for the time

taken while an applicant provides

further information or seeks the

approval of affected persons, i.e. the

time taken is excluded from the

calculations of time limits for

processing.

The circumstances under which a

consent authority may require

further information under section 92

have been extended.  Councils will

be able to commission a report

without the approval of the applicant

if the application is deficient

(although the applicant must be

notified before the report is

commissioned).  Any further

information requested or report

commissioned must be available at

the office of the consent authority 10

working days before the hearing. 

LIMITED NOTIFICATION

The limited notification

provisions are designed to

reduce compliance costs and

improve the processing of resource

consents with minor effects on the

environment.  An application for

resource consent will now not need to

be notified if the application is for a

controlled activity or the consent

authority is satisfied that the adverse

effects of the activity will be no more

than minor.  When forming an

opinion as to whether adverse effects

of an activity will be minor for the

purposes of section 93 a consent

authority may disregard an adverse

effect if the plan or proposed plan

permits an activity with that effect.

The Select

Committee

decided not to

proceed with the

very amendments

that would have

minimised the

lengthy time

delays and costs
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This had been removed from the

previous 1999 Bill as a result of the

Select Committee’s

recommendations, the Select

Committee indicating that it was

concerned about restriction of

public participation.  At that time

this was a cause of public comment

in the media given that the Select

Committee decided not to proceed

with the very amendments that

would have minimised the lengthy

time delays and costs so often

caused to individuals and businesses

involved in the consent process.

The reintroduction of limited

notification will mean that, if an

affected party does not give written

approval to an application, only the

persons identified by the council as

being affected parties may make

submissions and participate in a

hearing, allowing a more stream-

lined hearing process where that is

considered appropriate.

When public notification is not

required under section 93 then

consent authorities will have to

notify all persons who it considers

may be adversely affected even if

some of those persons have given

their written approval to the activity.

However, if all persons who may be

adversely affected have given their

written approval to the activity, the

consent authority will not be

required to serve notice.  

Whether or not these amendments

will actually make much difference

remains to be seen.  Given that most

applications for resource consents

proceed on a non-notified basis

already, it may have little real effect.  

CHANGES TO PARTY
REPRESENTATION AT
ENVIRONMENT COURT
PROCEEDINGS

The Amendment Act repeals

section 271A.  Instead, parties

wishing to join any

proceedings before the Environment

Court will be governed by new section

274.  This will include persons who

have an interest in the proceedings

greater than the public generally and

persons who made a submission in the

previous proceedings on the same

matter.  

This is a significant amendment as it

does away with the existing distinction

in status between section 271A parties

and section 274 ‘participants’. Both

these sets of people will now be parties

to Environment Court proceedings.

As such, they will be liable for costs

under section 285 of the Act and will

be able to appeal to the High Court

under section 299 any decision of the

Environment Court.  They will not

however be able to object to the

withdrawal of a proceeding in the

Environment Court unless they were a

submitter on the same matter in the

previous proceedings.

Nor will they be liable for security for

costs, as the Amendment Act makes it

clear that the Environment Court does

not have the power to order a party to

give security for costs.  The new

section 284A also makes clear that this

provision overrides any other

enactment in force.

Parties joining an appeal will now have

to give notice of their intention to

appear within 30 working days of the

appeal being lodged with the

Environment Court.  This is one

aspect in which the Amendment Act

will provide greater certainty.

Currently, parties cannot be assured of

who they will be up against in a

hearing before the Environment Court

until 10 working days before the

hearing commences.

CONCLUSION

Achange in government, four

years of argy-bargy about

development versus

conservation and two proposed

Amendment Bills later, the major

rehaul of the RMA has been left by the

way-side.  What we have instead is a

number of minor amendments that

give little comfort to anyone.  In

particular, the proposal to speed up

large and contentious projects through

direct referral to the Environment

Court is conspicuously absent.  In this

writer’s view, nothing much will

change in practical terms and life will

continue on as before despite the

Resource Management Amendment

Act 2003.
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The new notification

provisions in the

Amendment Act 2003 come

into force on 1 August 2003.  Many

of the provisions in the Bill are

essentially the same as those reported

back by the Select Committee on the

original bill in May 2001.  There are

however some significant changes

within the notification sections of the

Act, notably the re-introduction of

limited notification and the reference

to the permitted baseline.

LIMITED NOTIFICATION
(SERVICE ONLY)

Why is it being introduced

The term “Limited

Notification” refers to an

alternative method to process

resource consent applications for

applications with minor effects. A

form of limited notification was

included in the Resource

Management Amendment Bill 1999

as introduced.  The concept was not

supported by the Select Committee

on the basis that it would restrict

public participation.

However, in response to concerns

raised about the Resource

Management Act by the Ministerial

Panel on Business Compliance Cost

in 2001, the Government announced

its intention to revisit the concept of

limited notification. 

Under the current system,

applications with effects that are

minor must be publicly notified even

if only one affected party approval is

not obtained.  Once the application

is notified any person may then

make a submission, regardless of

whether they are affected.  

Applications require notification on

the basis that one or two written

approvals are not forthcoming.  This

imposes unjustified compliance costs

and results in many consents with

minor effects being notified with no

benefit to the environment, the

council, the developer or the wider

community.  

The costs, time delays and

uncertainty associated with

notification can lead to intense

pressure on councils not to notify

applications.  In some instances this

has led to questionable decisions,

although most of the frequently cited

examples occurred some time ago.

Limited notification should reduce

this pressure, enabling councils to

adopt a more reasonable approach to

public participation where there are

the environmental effects of an

application are highly localised

environmental effects such as privacy

issues or access to daylight effects. 

Limited notification is intended for

those situations where the effects of

an activity will be minor, but where

an affected party approval is not

obtained.  The application would be

notified to those parties the council

Policy intent of the
notification provisions in

the Resource Management
Amendment Act 2003

Angela Rego, Senior Adviser, Ministry for the Environment and
Adam Davidson, Adviser, Ministry for the Environment
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identified as being affected.  Any

affected person could make a

submission, be heard on the

application, and consequently appeal

that decision to the Environment

Court if necessary.  If no submissions

are received, the council is not

obliged to hold a hearing.

The process is intended to provide

reasonable compliance costs while

maintaining good environmental

protection and opportunities for

effective public participation. The

concept will reduce compliance costs

for applicants, as full notification

including advertising will not be

required. It will also reduce delays

associated with a full hearing and

deliver some certainty to applicants

about who is likely to submit on an

application. 

Councils will have to carefully

consider whether the effects of a

proposal are minor or not before they

can make a decision about whether

an application can go down the

limited notification path.  Under the

new provisions, if the potential

environmental effects of an activity

are more than minor, a consent

authority must fully notify the

application (written approvals will be

less relevant -see section below).

PERMITTED BASELINE

To determine whether an

application needs to be

notified or not, the council

needs to form an opinion as to

whether adverse effects will be minor

or more than minor.  In forming this

opinion, the Act (as of 1 August) will

provide that a consent authority

“may disregard an adverse effect of

the activity on the environment if the

plan or proposed plan permits an

activity with that effect” (new s94A).  

The Act will also provide that, in

forming an opinion 

� about  who may be adversely

affected, a person “may be treated as

not being adversely affected if, in

relation to the adverse effects of the

activity on the person, the plan or

proposed plan permits an activity

with that effect” (new s94B); and

� about  the actual and potential

effects of an application, a consent

authority “may disregard an adverse

effect of the activity on the environment

if the plan permits an activity with that

effect” (new s104(2)).

The concept of a ‘permitted baseline’

is relevant for councils’ decisions

about whether the effects of an

activity are minor, whether a person

is adversely affected by a proposal,

and to the substantive (grant or

refuse) decision on an application.

In each case the council is not

restricted to only considering the

adverse effects over and above the

existing environment and any

hypothetical activities allowed by an

operative plan, but also may consider

unimplemented consents and the

effects of controlled activities in

forming its opinion about whether

effects are minor or not.

It was considered that the concept of

the permitted baseline had been

taken too far by case law and was

becoming unduly complicated to

determine “non-fanciful” activities.

A mandatory permitted baseline

approach would have assumed that,

if a council didn’t control an activity

through rules (that require it to

obtain consent), it was happy about

that activity and its effects.  This

assumes consideration and control of

all potential activities through rules

in a district plan.  It dismisses any

alternative methods, which the Act

requires councils to employ to

manage and control development

outside the district plan such as

bylaws, community grants,

environmental education and private

agreements.

The amendment is seen as a more

practical approach where the focus

can be on effects that are not

permitted by the plan as well as

effects in the broader context. The

new provisions are intended to

deliver increased flexibility to

councils allowing the effects of other

permitted activities to be taken into

account where they are relevant,

without unnecessarily restricting

councils’ discretion or weakening the

intent of plans. 

The drafting allows for the effects of

activities permitted by an operative

plan to be considered on a case by

case basis, but does not give priority

to this over and above consideration

of all effects and the plan as a whole.

What this should mean in practice is

that councils will need to consider

that the effects of a proposed non-

permitted activity may not be an

‘adverse effect’ if the effects are of the

same nature and extent as those

effects generated from a permitted

activity, so the permitted baseline
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reinforces the concept of effects

based planning.   

There may be some activities that a

council wishes to encourage for

their value in promoting

sustainable management, accepting

that adverse effects are outweighed

by either public benefit or because

activities are expected and

necessary as part of living in today’s

environment.  Similar adverse

effects caused by other activities

may not be acceptable because they

do not have that public benefit or

expectation.  

Plan development is seen as a

process that sets a baseline level of

effects.  In drafting the plan and

considering permitted activities,

both positive and adverse effects

are considered.  The permitted

activity baseline only considers the

adverse effects so could undermine

the quality of the environment in

losing the allowance for balancing

certain positive or expected effects.  

The approach relies upon the fact

that the community will have had

an opportunity to participate in the

preparation of the plan.  For this

reason the Amendment Act clarifies

that the permitted baseline is

formed through a consideration of

rules in the operative plan.

However, the new section 19

means that once a rule is beyond

challenge it becomes a part of the

operative plan.

The permitted activity baseline

concept focuses on rules and their

consequences rather than the

objectives and policies and what a

plan or council may be trying to

achieve overall.  Only a

consideration of the plan as a

whole, including the objectives and

policies can provide an indication

of the future environment

envisaged by the plan.

WRITTEN APPROVALS
AND MINOR EFFECTS

Under the current

legislation (until 1

August), in determining

whether or not the adverse effects

on the environment are minor, no

account can be taken of the effect

of the activity on any person who

has given their written approval to

the proposal (section 94(4)).

There is some ambiguity around

this provision, as it is unclear how

the approval of a person is relevant

to the effects on the environment

(that person’s property or

amenities), although there is the

issue that the environment

includes people.  The provision is

generally interpreted as allowing a

council to disregard any effects of

an activity on the property of a

person who has given written

approval to the activity.  If all

people who may be adversely

affected by a proposal have given

written approval to an activity, the

effect on the environment is then

deemed by the consent authority

to be minor. 

Under the existing law, councils

may identify that effects on a single

property (or even a limited

number of properties) are more

than minor but when making

decisions about notification must

disregard those effects because

written approvals from affected

persons form part of the consent

application.  Many council reports

begin with a list of those

‘properties’ where the owner has

signed, with less emphasis then

placed on identifying the scale of

environmental effects in relation to

those properties as the significance

of those effects (in terms of the

assessment process) is largely

irrelevant because of section 94(4).  

The new notification provisions in

the Act do not include a provision

requiring consent authorities to

disregard effects on persons who

have given their written approval

because section 94(4) has been

repealed.  Despite this, written

approvals will still be relevant in

determining who is adversely

affected, just as councils are

mindful of  possible conditions to

mitigate adverse effects when

deciding if effects are minor or not.

Councils will need to consider

“minor” holistically and effects on

one property are minor from a

whole environment perspective.

Written approvals will also play a

role in whether applications follow

a limited notification or a non

notified process.

This has the potential to limit the

role of side agreements (where the

affected property owner receives a

benefit to offset an environmental

effect in return for their written

approval) in relation to decisions

about notification.  

Importantly, a provision requiring

councils to disregard any effect on

a person who has given their

written approval (section

104(3)(b) as of 1 August) remains

for the substantive decision.  
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It was with some interest on

reading the Resource

Management Amendment Bill

(No.2) that I learned application of

the permitted baseline would become

at the discretion of a consent

authority both in terms of notification

decisions and in deciding whether to

grant or refuse consent.   The policy

intent behind that approach is

described in the article by Angela

Rego and Adam Davidson included

in this edition of the Journal.   

My particular interest in the topic

stems from an article I wrote with

Derek Nolan published in the

Butterworths Resource Management

Bulletin ((2000) 3 BRMB 99) which

has attributed by some as the origins

of the phrase “permitted baseline”.

In that article it was argued that

there are strong policy reasons for

applying the permitted baseline

under section 94, given the degree of

public involvement in District Plan

formulation, including the

specification of what activities can

occur as of right.  That article was

cited in the High Court decision in

Barrett v Wellington City Council

[2000] NZRMA 481, in deciding

that the permitted baseline should

be applied to both limbs of section

94 of RMA (in its pre-amendment

form).

A fair degree of controversy arose

following the Court of Appeal

decision in Smith Chilcott v Auckland

City Council [2001] NZRMA 503,

ruling that the permitted baseline

should also be applied to decisions

under section 104 of RMA.  Since

that decision there has been a

considerable amount of debate

including a range of articles written

by various members of the

profession, arguing the merits or

otherwise of a mandatory

application of the permitted baseline

under section 104.  

The Environment Court has also,

with obvious respect to the Court of

Appeal, expressed its concerns about

mandatory application of the

permitted baseline under section

104, particularly in situations where

matters of national importance (as

provided for in section 6 of RMA)

are at stake (reference for example

Ohope Beach Developments Society v

Whakatane District Council

(A136/02) and Kapiti Environmental

Action Incorporated v Kapiti District

Council (A060/02)).

In fairness, the origin of the

permitted baseline test is of course

the Court of Appeal decision in

Bayley v Manukau City Council

[1998] NZRMA 513.  I disclaim any

responsibility for extension of the

test into the realms of section 104 of

the Act, and do not wish to proffer

any opinion as to the merits (or

otherwise) of application of the test

in that context.  The article I refer to

above was confined to section 94 of

the Act, and decisions relating to

notification.

Leaving that aside, a discretionary

application of the permitted baseline

under both section 94 and section

104 of RMA (as amended) raises

further interesting questions and

potentially complex issues which

will no doubt require further judicial

consideration.  The previous

certainty as to application of the

permitted baseline which had been

provided by the Court of Appeal can

no longer be “enjoyed” by consent

authorities or indeed consent

applications.  

Take section 94 for example.  The

position was previously quite clear.

As a matter of law, effects below the

Is The Baseline Permitted?
Martin Williams, Barrister, Environmental Law Chambers

Effects below the

permitted baseline

could not be

considered in

deciding whether

or not to notify a

resource consent  
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permitted baseline could not be

considered in deciding whether or

not to notify a resource consent.

Now it is up to the Council to decide

whether or not to apply the

permitted baseline. I foresee the

potential for future judicial review

proceedings regarding notification to

put application of the permitted

baseline directly in issue. There is

now the somewhat novel prospect of

an aggrieved applicant attempting to

argue that a failure by the consent

authority to apply the permitted

baseline to his or her application was

demonstrably unreasonable, such

that a decision to notify the

application should be overturned.

Opponents to a particular

development might equally argue

that applying the permitted baseline

was demonstrably unreasonable in

the circumstances of a particular

application.  

In terms of section 104 of RMA,

applicants will no doubt seek to

persuade a consent authority that

application of the permitted baseline

is appropriate in their case, with the

converse argument being made by

submitters.  Naturally, it will be the

Environment Court rather than the

High Court which ultimately

decides that issue for any given

application, and the Environment

Court can consider the point “on the

merits” (unlike the High Court in

the judicial review context).

Of course, for many practitioners, a

discretionary application of the

permitted baseline in the context of

section 104 would simply herald a

return to long accepted practice,

whereby reference to the fact that

certain activities could proceed on a

permitted basis can of course be

made, as one of many factors to

apply in deciding whether or not a

grant of consent is warranted.

A number of factors which consent

authorities and the Environment

Court might nevertheless consider

in determining the issue in the

future have already been raised in

various articles written on the

permitted baseline topic, and by the

Environment Court itself, including

in the decisions cited above.  

Tentatively, I posit a number of such

factors as follows:

(a) Would application of the

permitted baseline undermine

the consent authority’s ability to

apply Part II considerations of

relevance to the proposal, for

example by requiring it to

ignore significant effects on an

otherwise natural coastal

environment?

(b) Can a ready comparison be

made between the effects of

what is proposed and the effects

of permitted activities provided

for (the “apples versus oranges”

analogy)?

(c) Can an intention be attributed

to the drafters of the District

Plan that the effects of a

specifically listed permitted

activity can be ignored in

deciding resource consent

applications for a particular site?

Is there any evidence that they

specifically recognised such

effects in permitting the activity

involved?

(d) Would application of the

permitted baseline promote or

negate the objectives and

policies of the District Plan

involved?

In many situations involving

residential development of urban

land or office or commercial

development in business zones,

continued application of the

permitted baseline will be

uncontroversial.  In other situations

however, that very issue is likely to

be disputed.  Leaving aside the

merits of the permitted baseline as a

concept, one thing that is lost

through the Amendment Act is the

certainty achieved through the

previous approach of the Court of

Appeal.  

At a broader level, a further article in

this edition of the Journal questions

the merits of various changes to

RMA in the Amendment Act, in

terms of achieving anything of great

substance by way of positive reform.

The cost of those changes is that

decisions so carefully made by the

Courts at all levels over nearly 12

years (since the original Act was

passed) will in a number of instances

now need to be made all over again.

Application of the permitted

baseline is but one example of that. 
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The Costs of Doing
Business Under the RMA:

Update on the Business 
Compliance Cost Projects

After the next local

government elections

(scheduled for October

2004), councillors and independent

commissioners will be offered formal

training on decision-making under

the RMA. Their knowledge and

understanding of such matters as

ethics, conduct at hearings, and the

need for literate and robust decisions

could be tested - as part of the

training - through some form of

external assessment. Achievement

may be recognized through the

issuing of a ‘practicing certificate.’

Holders of such certificates may

have access to an alumni network,

and opportunities for continuing

professional development, through

the distribution of case law updates

and practice notes, and the regular

scheduling of workshops on

particular topics of importance to

local decision-makers.

This is just one of eight initiatives

that the Ministry for the

Environment (MfE) and Local

Government New Zealand (LGNZ)

are pursuing in partnership with a

view to raising the game of all the

parties involved in the consent

process. Ultimately, the initiatives

are intended to reduce or rationalize

or, at the very least - through

improvements in quality - better

justify the costs of compliance that

applicants, business and resource

users face under the RMA. 

Ultimately, the initiatives

are intended to ... better

justify the costs of

compliance that applicants,

business and resource users

face under the RMA.

This article outlines the background

to the Business Compliance Costs

(BCC) programme, details progress

made to date in implementing the

eight projects, and provides the

reader with some idea of the likely

nature of the products of the

programme.

WHAT PROMPTED THE
BUSINESS COMPLIANCE
COST PROJECTS?

Twelve years after

enactment, the RMA

remains at the centre of an

on-going debate over the ‘correct’

balance between the rights and

responsibilities of New

Zealanders, where the protection

of our environment is concerned.

More recently, the RMA has been

the subject of extensive coverage

in The New Zealand Herald and in

business oriented publications

such as The National Business

Review and The Independent.

Environmental and community

interests also make frequent

comment on the RMA. The range

of perceptions and positions on

the legislation suggests that they

are not able to be reconciled, and

if some balance between those

rights and responsibilities is to be

maintained, that not all the

underlying concerns of

commentators can be addressed. 

Mark Leggett, Ministry for the Environment & John Hutchings,
Local Government New Zealand
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In 2001, and in response to

continued criticism from business

interests over the costs associated

with the implementation of

legislation, including the RMA, the

Government convened a Ministerial

Panel to investigate the costs to

business imposed by regulation.

The eight projects that MfE and

LGNZ are currently engaged in

progressing come directly from the

Government’s responses to the

recommendations made by the

Ministerial Panel on Business

Compliance Costs. The Panel’s

report identified the RMA as source

of significant cost to business,

arising from inconsistencies in

implementation, lack of capacity

and expertise in local government,

time delays, and difficulties in

meeting obligations with respect to

Maori. One third of its

recommendations related to the

RMA.

As part of its response to the Panel’s

recommendations, the Government

allocated funding to MfE for eight

new projects. Funding was made

available for a two-year period

encompassing the 2002/03 and

2003/04 financial years. The

Government has also sought to

address the Panel’s concerns over

inconsistency, cost and delay by

progressing the recently enacted

Resource Management Amendment

Act, by investigating processes for

the environmental assessment of

major and/or complex projects

under the RMA, by allocating extra

resources to the Environment Court,

and by reinforcing the utility of the

Quality Planning website for

practitioners.

WHO OR WHAT IS THE
FOCUS OF THE
PROJECTS?

As the attention of the Panel

fell primarily on the

variable performance of

local authorities in implementing

the RMA, and those iwi and hapu

that are consulted over consent

applications, MfE has formed a

partnership with LGNZ to deliver

the eight projects, and has consulted

with Te Puni Kokiri and other Maori

interests.  The focus of the projects

is on helping local authorities and

iwi and hapu to help themselves, by

making available programmes and

models of practice that will be of

tangible benefit to them in meeting

their responsibilities under the

RMA. The projects are intended to

reinforce - rather than undermine -

the critical role that local authorities

and iwi and hapu play in the

consenting process and, in the end,

in managing decision-making on

environmental matters at a local

level. 

We acknowledge that a great wealth

of experience and good practice

already exists in local authorities.

All the BCC projects effectively

facilitate collaboration and sharing

of experience between practitioners.

In encouraging the application of

the best in practice across councils,

they will create a better match

between actual performance and

expectations of performance, and go

some way toward ironing out

uneven and inconsistent

implementation.

In encouraging the

application of the best in

practice across councils, they

will ... go some way toward

ironing out uneven and

inconsistent implementation.

Of course, local authorities and

other agencies cannot perform their

own roles effectively if they are

continually presented with poorly

prepared applications and are

obliged to work with disorganized

applicants. Although the focus of

the BCC is on local authorities and

iwi and hapu, MfE, through its

wider programme to promote best

practice, will continue to be

engaged in initiatives to lift the

performance of applicants and their

agents, where the consenting

process is concerned. Through such

initiatives as its programme for the

development of national

environmental standards, the

Ministry will also continue to

promote better environmental

outcomes; ultimately the whole

purpose of the legislation.

Attention is now

turning to the

development and

delivery of

programmes,

guidance and

advice arising out

of the

recommendations
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HOW ARE THE
PROJECTS BEING
MANAGED?

The eight project briefs were

refined as a result of

consultation with local

government and business interests

last year.  A Management Team

comprising representatives from

MfE and LGNZ oversees the

involvement of in-house MfE staff

and external consultants in the

projects. The research phases

supporting the eight projects have

largely been completed; attention is

now turning to the development and

delivery of programmes, guidance

and advice arising out of the

recommendations of that research

phase. An Advisory Group

comprising business and local

government interests has been

formed to champion the projects

(through their own business

networks) and help guide their

implementation (refer sidebar for

information on the people involved).

WHAT ARE THE EIGHT
PROJECTS?

An Accreditation Scheme
for Decision-Makers

As we signalled at the start of

this article, MfE and LGNZ

are proposing a formal

training and assessment scheme

aimed primarily at councillors, but

also at independent commissioners

and those community board

members to whom decisions over

consent applications are devolved.

The scheme will build on - and

ultimately replace - the current

training offered to newly elected

councillors, sponsored by MfE and

LGNZ, and delivered by the New

Zealand Planning Institute (NZPI). A

team put together by Auckland

Uniservices Limited1 is currently

investigating options for the scheme.

These options have been discussed

with a representative selection of

councils and professional

organizations (including the RMLA),

and will be formally evaluated with

the assistance of a peer review group

THE WHO 

The BCC Management Team runs all eight projects, and is:

� Mark Leggett at MfE (ph (09) 913-1647, email mark.leggett@mfe.govt.nz)

� John Hutchings at LGNZ (ph (04) or (029) 924-1203, email john.hutchings@lgnz.co.nz)

... ably supported by Craig Mallett (Manager, Statutes Group at MfE) & Viv Smith in MfE’s Christchurch office.

The BCC Advisory Group adds value to the projects, by providing input and advice on their implementation,
acting as a sounding board for options, and acting as champions of the projects (through their own business
networks). Its members are:

� Leigh Auton, Director Environmental Management, Manukau City Council

� Jenny Chetwynd, Environmental Planning Manager, Transpower New Zealand

� Claire Johnstone, former member of the Ministerial Panel on Business Compliance Costs 

� John Pfahlert, Chief Executive, New Zealand Contractors Federation

� Panu Raea, General Manager, Environment, Health, Safety & Risk, Carter Holt Harvey

� Wynne Raymond, Mayor, Timaru District Council

� Waaka Vercoe, Maori Policy Adviser, Environment Bay of Plenty

� Peter Whitehouse, Adviser Environment & Technology, Business New Zealand

1 Including Jenny Dixon, Professor of Planning at the University of Auckland, and Paula Hunter, a senior consultant at Montgomery Watson Harza, and current
president of the New Zealand Planning Institute.
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made up of local body

representatives and business

interests.2

At present, the team is exploring a

number of critical issues

surrounding the scheme, such as

the form and nature of training,

assessment, and performance

review. Their final report -

containing recommendations for a

scheme that represents the right

balance of workability and

credibility - is due in July 2003.

We will consult with the Advisory

Group, and local government

interests3 on the recommended

option prior to moving to

establish governance

arrangements and to contract a

suitable provider, well before the

next local body elections.

A CENTRES OF
REGULATORY
EXCELLENCE
PROGRAMME

Ateam of management

consultants4 is

investigating a full range

of options for a Centres of

Regulatory Excellence (CoRE)

Programme, aimed at specifying,

assessing and improving the

performance of consent processing

groups in local authorities. At

present, MfE is a co-sponsor of the

Performance Excellence Study

Awards that some local authorities

apply for. MfE also undertakes and

publishes a biennial survey of the

performance of local authorities,

in relation to their responsibilities

under the RMA. Among the issues

that the consultants have

discussed with professional

institutes and a representative

selection of local authorities is

how to overcome the ‘entry level

barriers’ that may be faced by

smaller, less well-resourced

councils where performance

schemes are concerned. 

The consultants’ final report is due

in July 2003. We will consult with

the Advisory Group, and local

government interests5 on the

report’s recommendations for a

programme framework, with a

view to developing and piloting

(in conjunction with four

councils) the programme’s

standards, specifications, and

reporting methods by the end of

June 2004.  

GUIDANCE & ADVICE
ON ASPECTS OF
CONSULTATION 

Ateam of resource

management consultants

with extensive experience

in working with iwi and hapu6 has

been commissioned to undertake

research into the practices and

capacities of local authorities,

applicants, and iwi and hapu

where their respective

involvement in consultation

aspects of the consent process are

concerned. The research will be

completed in September 2003 and

will inform the development of

guidance and advice to such

parties. We are very keen to

ensure that the form in which that

guidance and advice is delivered

maximizes its utility and value. 

Hence, we will be using the

Quality Planning website to make

guidance on consulting with iwi

and hapu, updated case law, and

practical tools (such as templates

for contact databases, agreements,

and contracts with iwi and hapu

for the initial consideration of

applications) available to local

authority staff. The Quality

Planning website now has over

1200 interested people registered

for its ‘What’s New’ service, and is

increasingly a primary conduit for

information exchange between

resource management

practitioners.7 Guidance for

applicants on consulting with iwi

and hapu are likely to be

disseminated through the website,

and via the front counters of local

authorities (the initial point of

contact for many prospective

applicants).

The Quality Planning website

... is increasingly a primary

conduit for information

exchange between resource

management practitioners

2 Including Mike Patrick, Executive Officer at the Petroleum Exploration Association of New Zealand.
3 Through such avenues as the Local Government New Zealand conference, Queenstown, July 2003
4 Cook & Associates
5 Again, through such avenues as the Local Government New Zealand conference, Queenstown, July 2003
6 Beca Carter Hollings & Ferner, in association with Keni Piahana.
7 www.qualityplanning.org.nz
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The guidance and advice to be

developed for those iwi and hapu

that are regularly consulted on

consent applications will cover

such matters as timeliness and

charging policy and practice, and

offer assistance in implementing

filing and tracking systems for

requests for consultation on

applications. As such, it is likely to

be offered on an individual basis to

iwi and hapu as part of or in

conjunction with other forms of

‘business advice’.

A BROKERAGE FOR
SECONDMENT

We are currently looking

at options for the

secondment of

professional consents staff between

local authorities. Our involvement in

brokering such a programme might

include covering the release of

planners with experience in managing

processing systems and procedures,

from their parent councils, and into

those authorities that are currently

struggling with consenting workloads

and that do not have sufficient

capacity to introduce systems and

processes that would help them

manage those workloads in a more

effective manner. Such systems and

processes might include internal

checklists, templates for processing

applications, and ‘bring-ups’ for

timelines. Solutions will need to be

tailored to the needs of individual

local authorities. If such a programme

proves feasible, we will seek the

support of key professional

organizations such as NZPI and

RMLA in facilitating this brokerage.

The initiative could be trialed in two

councils and the outcomes assessed

before its extension to other

authorities took place.

In conjunction with this initiative, we

are updating, reformatting and

relaunching the consent processing

template developed by MfE and

LGNZ.8 This will involve ‘embedding’

it more formally and directly within

the Quality Planning website.

OTHER GUIDANCE FOR
PRACTITIONERS

Finally, we are moving to

developing practice notes for

consent processing staff on

such crucial matters as the

identification of ‘affected parties’ and

‘minor effects’ (as a precursor to

notification), the contracting out of

resource consent processing, and

charging for processing. The guidance

on matters supporting decisions on

notification will build on previous

advice developed by MfE, and will

include an update of relevant case law.

The guidance on contracting out is

intended to assist councils where they

choose to outsource some or all

aspects of the process. Guidance on

charging policy and practice will also

include a summary of relevant case

law, and will stress the importance of

a ‘no surprises’ approach through the

use of such tools as written estimates

and detailed breakdowns in invoices.  

Such guidance, as suggested earlier,

will be made available via the Quality

Planning website (and the processing

template referred to above).

The BCC projects are but one part of

the Government’s response to the

recommendations of the Ministerial

Panel. In association with such

initiatives as the Quality Planning

website, the BCC projects build on the

useful contribution MfE and LGNZ

can make in encouraging the

adoption of best and more consistent

practice by those directly responsible

for the day-to-day implementation of

the RMA.

Solutions will

need to be

tailored to the

needs of

individual local

authorities

The guidance on

contracting out is

intended to assist

councils where

they choose to

outsource some

or all aspects of

the process

8 Accessible via www.mfe.govt.nz and www.qualityplanning.org.nz 
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When the first

Conference update

was issued, we had

virtually no water and we had no

sponsors for Conference 2003.

Now we have water back in the

natural system and our

sponsorship list is also growing

nicely - the two are almost in

tandem but we have some way to

go before both are completely

topped up.    Not so our speaker

list which is full to the brim and

running over - well almost. 

It seems a bit strange that the AB’s

have started the winter trek to the

world cup missing Cullen while

RMLA has secured a Cullen albeit

an Aussie, to enlighten delegates

on matters aqua.  

Professor Peter Cullen FTSE B.Agr.

Sc, M.Agr.Sc Dip Ed is presently a

consultant in natural resource

management, Visiting Fellow

(that’s why we can have him for a

few days) CSIRO land and water,

Visiting Fellow Bureau of rural

Science AFFA and Emeritus

Professor University of Canberra.

Prof. Cullen should be right at

home visiting RMLA Conference

2003.

Prof. Cullen’s list of awards and

achievements are most impressive

and make for a conference paper in

themselves so it appears that

delegates should find him a wealth

of information from which to glean

something of value and justify the

trip to Blenheim.  As founding

CEO of the Cooperative Research

Centre for Freshwater Ecology he

has brought freshwater ecology to

the forefront of water management

in Australia.  Under his leadership,

tools were developed for

measuring river health,

determining environmental flow

regimes and in water smart design

to managing urban stormwater.

All these issues are of significance

to New Zealand’s environment and

how we are measuring up or not as

the case is. 

A significant topic in some parts of

Rural New Zealand at the moment

is the adverse effect of run-off

from grazing dairy herds and the

disposal of milking shed

washdown effluent.  Prof. Cullen

RMLA Conference 
2003 - Update

Marlborough
“Aqua Vitae - Water of Life”

A significant

topic in some

parts of Rural

New Zealand at

the moment is

the adverse

effect of run-off

from grazing

dairy herds and

the disposal of

milking shed

washdown

effluent

Come to Conference 2003 in Blenheim to find out and learn more.
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may well be able to give some

insight to potential solutions and

the bottom line of doing nothing.

Come to Conference 2003 in

Blenheim to find out and learn

more.

If you want to participate in this

year’s conference, please get your

registration sorted early, especially

as to where you want to R & R

over night as the best has been

secured for the conference

organisers and will not be

available by private booking.   The

range of accommodation is very

good and includes apartments for

those who seek a bit of extra

privacy and style.  Do not plan on

turning up on opening day and

expect to find a bed unless it’s the

bench in the park.

If you have not already done so,

tell your boss you will be away at

RMLA Conference 2003 from 9 to

12 October.  It is to your

advantage to learn more about our

very precious Aqua Vitae - Water

of Life.

• Specialist resource management lawyers

• Contact Paul Radich on (04) 473 9447
paul.radich@izardweston.co.nz
www.izardweston.co.nz
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Most RMLA members will by

now have caught up with the

news that the keynote

speaker at the Blenheim Annual

Conference will be Bjorn Lomborg author

of “The Skeptical Environmentalist:

Measuring the Real State of the World”.

However, some members may still be

wondering “why” and “what all the fuss is

about”.  To answer such questions neatly

a visit to Lomborg’s website is

recommended and the miscellany of

book reviews quoted there is essential.

For example, The Guardian put matters in

a nutshell:

“Bjorn Lomborg’s The Skeptical

Environmentalist caused an

almighty stink when it was

published in Denmark in 1998,

and the English translation looks

set to do the same over here.

Lomborg’s beef is with the litany of

doom espoused by certain

environmental activists.  We’ve all

heard the main points many times:

natural resources are running out;

the world’s population is too big

and growing at an alarming rate;

the rivers, lakes, oceans and the

atmosphere are getting dirtier all

the time. Forests are being

destroyed, fish stocks are

collapsing, 40,000 species a year

are going extinct and the planet is

warming disastrously.  The world is

falling apart, in other words, and it’s

all our fault.

Nonsense, says Lomborg.  These

are just scare stories put about by

ideologues and promulgated by

the media.  There is little evidence

that the world is in trouble, he

claims, and a good deal more that

suggests that we’ve never had it so

good.”

Lomborg’s critique of the “environmental

litany” has not gone without criticism.

Again to quote Chris Lavers in The

Guardian:

“ ‘Lomborg’ is the dirtiest word in

environmental circles at the

moment.  Henning Sorensen,

former president of the Royal

Danish Academy of Sciences,

maintains that his fellow

countryman is wrong, dangerous

and lacking the professional

training even to comprehend the

data he presents.  These are strong

words.  Sorensen was referring

specifically to Lomborg’s opinions

on mineral resources, but this

book contains sufficient biological

nonsense to add ignorance of at

least one more discipline to that

charge sheet.”

In true academic fashion Lomborg has

not been shy to respond to his critics as a

visit to The Economist website shows.

Responding to the “litany” of

environmental concerns Lomborg states:

“The trouble is, the evidence does

not back up this litany.  First,

energy and other natural resources

have become more abundant, not

less so since the Club of Rome

published “The Limits to Growth”

in 1972.  Second, more food is

now produced per head of the

world’s population than at any time

in history.  Fewer people are

starving.  Third, although species

are indeed becoming extinct, only

about 0.7% of them are expected

to disappear in the next 50 years,

not 25-50%, as has so often been

predicted.  And finally, most forms

of environmental pollution either

appear to have been exaggerated,

or are transient - associated with

the early phases of industrialization

and therefore best cured not by

restricting economic growth, but

by accelerating it.  One form of

pollution - the release of

greenhouse gases that causes

global warming - does not appear

to be a long-term phenomenon,

but its total impact is unlikely to

pose a devastating problem for the

future of humanity.  A bigger

problem may well turn out to be

an inappropriate response to it.”

So why the divergence of views about the

state of the environment?  Lomborg

provides an interesting answer.  Quoting

again from his article on The Economist

website “The truth about the

environment” he states:

BOOK REVIEW
The Skeptical Environmentalist: Measuring the Real State of the World, Bjorn Lomborg
526pp, Cambridge
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“Scientific funding goes mainly to

areas with many problems.  That

may be wise policy, but it will also

create an impression that many

more potential problems exists

than is the case.”

Further in the same article Lomborg

concludes:

“Ignorance matters only when it

leads to faulty judgments.  But fear

of largely imaginary environmental

problems can divert political

energy from dealing with real ones.

...  To replace the litany with facts is

crucial if people wan to make the

best possible decisions for the

future.  Of course, rational

environmental management and

environmental investment are

good ideas - but the costs and

benefits of such investments

should be compared to those of

some similar investments in all the

other important areas of human

endeavour.  It may be costly to be

overly optimistic - but more costly

still to be too pessimistic.”

Lavers’, however, concludes his review of

Lomborg’s book in The Guardian with the

following telling remark:

“So have we been led down the

garden path by environmentalists?

Lomborg argues a convincing case

with which I have much sympathy,

but the reader should perhaps

follow the author’s lead and

maintain a healthy skepticism.

And if you come away with the

nagging suspicion that Lomborg

has a secret drawer of data that do

not fit his convictions, then you are

quite probably a cynic.”

Bjorn Lomborg is an Associate Professor

of Statistics in the Department of Political

Science at the University of Aarhus,

Denmark.  His book is controversial and

thought provoking.  What is clear is that

the debate about the scientific basis

environmental concerns will continue.

The opportunity to partake in this debate

should be grasped by RMLA members.

Whether you agree with Lomborg’s thesis

or not, lively and informed debate about

such matters is important to the

development of robust environmental

policy in New Zealand.  I would,

therefore, echo RMLA President Jim

Milne’s advice that members should at

least dip into Lomborg’s book and visit his

website to familiarize themselves with the

arguments, and take advantage of the

opportunity provided by the Blenheim

Annual Conference to engage in the

international debate.

To end on this note it is appropriate that

the final word in this review should be the

critique of Lomborg’s book offered by

Professor Lars Kristoferson, Secretary

General of the Swedish World Wildlife

Fund:

“When Lomborg concludes that ‘...

the loss of the world’s rainforests, of

fertile agricultural land, the ozone

layer and of the climate balance are

terrible ...’ I agree.  But we need

debate, and this book provides us

with that in generous amounts.  If

you, like I do, belong to the people

who dare to think the world is

making some progress, but always

with mistakes to be corrected, this

book makes important reading.”

Trevor Daya-Winterbottom

Chairperson

RMLA Auckland Regional Committee
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The consultation document

produced by the working

party proposes higher fees for

applications to the Environment

Court, and introduces hearing fees on

a per day/part day basis.  The present

filing fee for all Environment Court

proceedings is $55, payable by the

applicant who initiates the

proceedings with no contribution

required from any other party

wishing to join the proceedings or

from the respondent.  The fee has not

been changed since 1988 and

represents a cost recovery of

approximately 2% of the cost of the

Environment Court jurisdiction.

Mediation is provided within the

appeal/reference structure without

charge once proceedings are lodged

although it is possible that there will

be a charge for mediation introduced.

Comment is sought on this proposal.  

The working party acknowledges the

Resource Management Act’s

overarching public interest purpose

and its encouragement of public

participation.  It also acknowledges

that the statutory scheme provides

individuals with few choices but to

seek relief via filing Environment

Court proceedings in order to obtain

rights or to protect existing rights.

Court proceedings are also the only

way in which public interest issues

can be settled if agreement has not

been reached with the respondent

council.  

Given that many appeals and

reference matters can be settled

between the parties given effort,

goodwill and information, and that

mediation can provide a useful focus

to discussions and has a proven

success rate, it would be counter-

productive to charge for this service.

The aim is to reach settlement (within

the purposes of the Act).  If this can

be done without utilising Court

hearing time then there is a benefit

gained for the parties, but also a

substantial reduction in the overall

costs of the jurisdiction.  It is cheaper

to provide a room and commissioner,

than the full apparatus of the Court

and a written decision, and this

method should be encouraged for

that reason alone.  There are also

considerable benefits to encouraging

parties to reach a solution themselves

(discussed elsewhere).    

The working party acknowledges

that there is only a short time frame

in which proceedings must be

instigated after the point at which

the relevant decision has been made

at the level below and that funding

litigation under such urgency may

present a potential barrier.  A power

of waiver is proposed for such a

situation (relevant for impecunious

individuals).

Consultation Document
Civil Court Fees

(Environment Court Fees Proposals)

While a company

may be able to

absorb the extra

cost, it could

prove a

considerable

barrier to

participation for

the majority of

individuals who

are not eligible for

legal aid

Sharron Wooler, Ellis Gould
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The working party proposes a

change from a single charging point

(filing fee when lodging proceedings)

to a 2-step charging point where a

filing fee is paid and a second set of

fees (also payable in advance) are

required to be paid by the original

applicant for the proceedings as

daily hearing fees.  The hearing fees

are set at $440 for the first day and

$220 per half day after the first day.

The proposal includes reference

proceedings, appeals, declarations,

applications for enforcement orders,

and appeals against abatement

notices.  

The filing fee for a reference is $185

(per party) and $245 for the other

proceedings mentioned above.  This

means to file an appeal will cost a

$245 filing fee and at least a $440

hearing cost for the first day.  That is

an increase of a minimum of $630

per appeal over what is presently

paid.  While a company may be able

to absorb the extra cost, it could

prove a considerable barrier to

participation for the majority of

individuals who are not eligible for

legal aid.  

The introduction of the hearing fee

means that there is an increased risk

to be factored into the costs of a

proceeding.  In matters such as a

recent Hamilton reference, the

hearing fee costs for the referrer

would have been in excess of

$12,000; this is in addition to legal

and consultants’ fees.  

The consultation document notes

that the hearing fees may appear to

shift costs onto the

applicant/appellant in cases where

that applicant is not responsible, or

able to influence, the length of

hearing time involved in the case

(especially in reference appeal

hearings where hearings can last for

several weeks).  It does not “appear”

to do so - it actually does.  This

issue needs to be urgently

addressed.  

The working party does not

confront the issue of the role of the

respondent council in a great many

of the proceedings before an

Environment Court.  With the

exception perhaps of declarations

and enforcement orders, the

regional or district council is most

often the respondent.  Presumably it

too would be a party liable for a

filing fee of $245 (except in the case

of references: $185) under the

proposals but would not otherwise

be liable for payment of the hearing

fees cost.  The burden of the hearing

fee will fall almost exclusively on

those seeking to challenge the

respondent council’s decision.

The consultation document

mentions that there is a discretion

within the Environment Court to

order any party to pay another

party’s reasonable costs and

expenses incurred.  It notes too

that the District Court rules allow

for recovery of Court fees as part

of a disbursement included in a

costs award for a proceeding (see

the new rule 47A inserted as from

1 February 2003).

If the applicant is to be liable for

the hearing costs, then there

would need to be an explicit

recognition in costs awards of

hearing fees that the applicant is at

the mercy of other parties

(including the respondent, public

interest groups, other interested

parties) and cannot control the

length of the hearing.  

At present the Court has a policy

and considerable body of case law

militating against costs awards

against councils.  Clause 31 of the

Environment Court practice note

states that the Court will not

generally award costs on reference

matters and that the Court will not

normally award costs against the

public body whose decisions are

the subject of an appeal.  

Clearly any proposal to introduce

hearing fees will require the

Environment Court to depart from

its existing practice notes and

established case law guiding the

exercise of the judicial discretion

towards costs, because the way in

which those costs are made up

will change.  Instead of all parties

incurring costs dependant upon

the level of resources they chose to

utilise for a case, the applicant will

now also face mandatory per day

Court will not

normally award

costs against the

public body

whose decisions

are the subject

of an appeal



Resource Management Journal 25

costs that it is not in a position to

control.  

Any changes to the present fees

and costs awards structures in the

Environment Court would need to

be part of a package that removed

the presumption that the

respondent would not be ordered

to pay costs, and gave guidance to

the Environment Court in the

exercise of its costs discretion

along the lines of the District

Court rules.  

The applicant is also at the mercy

of a statutory process predicated

upon public participation and a de

novo hearing, and upon

sometimes lengthy procedural

processes.  There is no mention of

the application of hearing costs to

callovers or to interlocutory

matters, or of ways in which the

Court hearing process can be

shortened by the presiding Judge.

Present practice in some cases

includes evidence being taken in

by the Court to be read in

Chambers rather than being read

aloud by witnesses - is this to be

included in the hearing

calculation, and if not, should all

cases use this method of

shortening a hearing1?  Should

there be explicit management of

the numbers of witnesses and the

length of their evidence, or of the

length of examination of a

witness?  

If the aim of introducing hearing

fees is to provide incentives to

shorten hearings and thereby lessen

the costs of the jurisdiction then it

must come as part of a

comprehensive package of reform,

and after appropriate policy

consideration.  The consultation

document does not address these

issues enough.  The proposal to

increase filing fees is not

unreasonable.  $55 is too low.  As

already noted, a power to waive the

filing fee in certain cases will ensure

that this does not act as a barrier to

access to the Courts - although the

power would need to be wider than

that applying to District Courts if it

is to be useful.  

It is important that the working

party recognises the quandary that

many users of the Environment

Court system are in, in that they

have no other avenue to settle their

differences with the respondent

council, and that there are many

instances where the initial decision

needs independent review.   

The respondent council is not

successful in every case; in fact the

success rate of appellants against a

respondent council or the number of

cases that end in an agreed consent

order or via the mediation process is

relatively high. Given this it would

be unreasonable if those who seek to

challenge ill thought through

council rule changes and shoddy

decision making processes are

punished by having to pre-pay the

full costs of the hearing fees and are

then left to hope that the Judges in

their discretion allow these costs to

be recouped.  This is particularly so

given the historical prejudice

towards the position of the council

(in costs awards) which will require

substantial policy changes to be

overcome.

The proposal seeks to move from a

present cost recovery of 2% to

approximately 25% of the costs of

the jurisdiction.  This is contrasted

to changes for civil claims where

there is a present recovery of 41%

and a proposal to increase this to

50% (thereby adding $1.2m to the

Courts’ coffers).  But underpinning

all of these cost-recovery proposals

is a jurisprudential issue that is

beyond “user pays”.  Court

proceedings are not simply a service

to be purchased. The Court has a

watch keeping role and is important

to provide an objective decision that

illuminates competing costs and

policies with an outcome that

favours neither the respondent

councils nor the applicant but which

contributes towards achieving

sustainable management of the

environment.  A fairer system of

costs allocation than that proposed

is required if that role is to

continue.  

1 I acknowledge Judge Bollard’s comments that this matter is to remain at the discretion of each Court, and is to be the subject of submissions and a minute prior
to a hearing.  The Court is also considering introducing case tracking for proceedings, and this may influence hearing length in the future.   The practice notes
of the Court have been recently updated, and a new version is expected shortly that may give guidance and affect hearing management.  
m:\7815\14 sew\consultation.doc

Court

proceedings are

not simply a

service to be

purchased



Resource Management Journal 26

How did this come about?

The matter was considered

by the Local Government

and Environment Committee when

considering submissions on the

Resource Management (Costs)

Amendment Bill (“Costs Bill”) and

the Resource Management

Amendment Bill (No 1)

(“Amendment Bill”).  It was one of

the issues raised by submitters on

the Costs Bill.

As a result when reported back from

Committee on 8 May 2001 the

report on the Amendment Bill noted

that:

“Submitters from community

and environmental groups

explained that the threat of

security for costs being

ordered has deterred groups

from appealing or requesting

referral of matters to the

Environment Court.  The

concerns raised by this issue,

particularly in terms of

diminishing public

participation under the Act,

are similar to those that gave

rise to the Resource

Management (Costs)

Amendment Bill.  That bill is

still before our committee, but

the ordering of security for

costs is a matter that is

pertinent to this amendment

bill.”

The Committee therefore voted by a

majority to recommend that the

power to order a party to give

security for costs should be removed

from the Resource Management Act

1991 (“RMA”).  Sections 80 of the

Resource Management Amendment

Act 2003 (“Amendment Act”) and

284A of the RMA give effect to this

recommendation.  These provisions

will come into force on 1 August

2003.

A QUESTION OF
BALANCE

The question of whether the

Environment Court should

have the power to order the

payment of security for costs is a

matter of considerable constitutional

importance given the debate in

recent years over delays in the Court

and access to environmental justice.

It is submitted that such matters

should be considered holistically

rather than in isolation.  However,

recent the debates about the award

of costs against community and

environmental groups,

environmental legal aid, security for

costs, the immunity of section 274

participants from liability to pay

costs, and the proposed increase in

Environment Court fees have tended

to be viewed in isolation.

Put simply, the issue of costs

requires an overall balance to be

struck between the right to bring or

defend proceedings on the one

hand, and the need to ensure that

litigants act responsibly in their

dealings with each other and the

Court on the other.  For example,

the High Court in Peninsula

Watchdog v Coeur Gold NZ Ltd [1997]

NZRMA 501 held that:

“... the possibility of being

ordered to pay costs provides

Throwing the Baby Out
With the Bath Water?

Trevor Daya-Winterbottom, Barrister

This article considers the decision to remove the ability of the Environment Court to order the

payment of security for costs.
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an incentive for litigants to

examine rigorously whether

they have seriously arguable

cases and whether they have

taken all steps available to

limit the issues.  A practice of

not ordering a class of litigants

to pay the costs of other

parties would remove that

incentive and could result in

other parties having to incur

greater costs than otherwise.”

As a result one of the specific matters

considered by the Court in relation

to an application for an order for

security for costs is that “an

impecunious party is not to have

advantages through inability to pay

costs by putting pressure on a

solvent party” - (see The Ratepayers

and Residents Action Association v

Auckland City Council [1986] 1

NZLR 746).  This point is neatly

illustrated in two Environment

Court decisions where orders for

security for costs were made.

First, in Southern Environmental

Association (Wellington) Inc v

Wellington Regional Council

W122/99, Judge Kenderdine held:

“I do not regard the applicant

or respondent as being

oppressive in this case.  On the

other hand the appellant’s

conduct in lodging this appeal

could be perceived as putting

unfair pressure on the

applicant.”

The applicant for consent in

Southern Environmental contended

that the appeal was frivolous or

vexatious because it sought “to re-

litigate and overturn the approach

taken to fixing contaminant

standards in the discharge permit ...

determined at the original council

hearing in July 1997 and

subsequently upheld on appeal.”

Similarly, in Winstone Aggregates Ltd

v Franklin District Council A97/00

the Court held:

“We do not think this was a

case where the applicant is

being oppressive in applying

for security for costs.  On the

contrary, we think that it is a

case where the actions of the

Trust and the Society could be

seen as putting additional

pressure on the applicant.

Furthermore, the applicant

spent a considerable amount

of time and energy, with the

assistance of a range of

experts, on meaningful

negotiations and then

mediation with ... an entity it

understood was

representative of the Pokeno

community.  The filing of

these [section 271A/274]

notices means that

notwithstanding the success

of that mediation, the

applicant will be forced to

enter into a lengthy hearing at

considerable cost, estimated

by Mr Williams to be as high

as $300,000.”

Security for costs is one of the

devices identified by Andrew Beck

in “Principles of Civil Procedure”

(Brookers, 2001) designed to

prevent waste and abuse.  Whilst

such orders generally protect the

defendant (or applicant for

consent) Beck notes that:

“The decision to order

security for costs requires the

court to balance competing

policy considerations.  On the

one hand, there are questions

of access to justice: the

procedure may be abused by

the defendant as a tactical

weapon to deter the plaintiff.

On the other hand, an

impecunious plaintiff can put

a defendant to enormous

trouble and expense with an

entirely spurious claim.  The

aim of the courts is to be fair

to both parties.  They will

accordingly frown on any

abuse of the rule, but will

insist that plaintiffs accept

responsibility for their

actions.  There is no such

thing as a free day in court.”

COMMENTARY BY
PRACTITIONERS

At this juncture it is

interesting to consider the

commentary by leading

practitioners on the removal of a

power designed “to prevent waste

and abuse”.

Rob Fisher of Simpson Grierson

when commenting on Environment

Court delays in the context of a

retrospective article looking at the

first 10 years of the RMA (see “Law

on resource use needs help to do its

job”, The Dominion, 29 October

2001) stated that:
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“A related issue that has not

been addressed is that some

cases are unnecessary or

vexatious.  Authorising the

Environment Court to order

costs would address this

problem by compelling parties

to consider the merits of

litigation before proceeding.

Security for costs was one

initiative in the Resource

Management Amendment Bill

that has been recommended

not to proceed.

Without such authority, and

with certain groups able to

access legal aid, there is a risk

of a further increase in the

volume of litigation.”

More recently in a New Zealand Law

Society seminar on the Amendment

Act, Derek Nolan of Russell

McVeagh and Royden Somerville

QC have commented that:

“Although such orders are

quite rightly not made

frequently, they can be an

important way of providing

some potential source of costs

in favour of applicants, should

the appellant later raise

unmerited issues, or extend

the duration of a hearing and

thereby cause unnecessary

costs, and the applicant

receives an order for costs in

its favour at the end of the

hearing.  This may be

important where the appellant

might be an incorporated

society without funds, where

any ultimate order for costs

cannot be enforced against

individual members.  By

requiring security for costs

upfront, it makes such groups

demonstrate they have some

funds available to meet an

order to costs, which are then

held in the court or some

other appropriate manner.”

Additionally, Nolan and Somerville

also noted that:

“Just as importantly, or

perhaps more importantly, the

ability for an applicant to

apply for security can impose

a discipline on appeal

proceedings as it can make

such groups focus on the

merits of their case and pursue

points that are focused and

relevant in order not to make

their challenge so wide as to

provoke an application for

security.”

POLICY
CONSIDERATIONS -
STINGING THE
UNWARY WITH COSTS
AT THE END

Clearly, significant policy

considerations will arise as a

result of the removal of the

Environment Court’s power to order

payment of security for costs.  Will

removal of the power result in an

increase of unmeritorious litigation

before the Court, or will the focus of

attention simply move to the use of

other interlocutory orders such as

“strike out”?  These questions will

only be answered when the

Amendment Act comes into force

and as practice under the new

provisions evolves.

However, as Beck aptly put matters

“There is no such thing as a free day

in court.”  As a result removing

security for costs from the

defendant’s armoury may simply

leave a trap for the unwary, and

result in increased awards of costs

being made at the conclusion of

proceedings.

Here the recent decision on costs in

Land Air Water Association v Waikato

District Council A143/02 could prove

to be a salutary lesson for

community and environmental

groups.  In that case orders for costs

were made against the Association

and two other lay appellants in the

sum of $30,000 each.  Whilst noting

the need for balance, Judge Whiting

held that:

“The failure by all three

appellants to narrow the scope

of the issues on appeal,

resulted in a challenge on such

a wide front that often

technical and unmeritorious

points were raised.  It became

apparent that Ms Maxwell and

Ms Finlayson chose to adopt

an intractable position.  They

were prepared to mount a

challenge on any front in an

attempt to stop a proposal that

they were singularly opposed

to.  Ms Maxwell maintained a

steadfast and somewhat

misguided perception, that

from the start, Envirowaste set

out to obtain approval for the

proposal in an underhand and

culturally insensitive manner.”
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The award of costs at the conclusion

of proceedings may also have a

significant impact on section 274

participants who are currently

immune from such awards.  The

distinction between parties and

participants will also be removed

by section 76 of the Amendment

Act which inserts a revamped

section 274 in the RMA to replace

the current sections 271A and 274.

Similarly, proposals for increased

appeal fees, the introduction of fees

for interested parties, and daily

cost recovery fees for sittings of the

Environment Court which are to be

borne by resource consent

applicants, may also have an

impact on public interest litigation

by community and environmental

groups.  These proposals, in

particular the daily rates for the

Court, may also result in an

increase in the number of

applicants seeking costs orders as a

means of redistributing such costs

amongst other parties to the

proceedings.

The commentary by Nolan and

Somerville may therefore be

perceptive and prophetic when

stating that:

“Section 80 of the

Amendment Act, which ends

the ability of the

Environment Court to order

any party to give security for

costs, is therefore likely to

have quite wide

ramifications, combined with

the existing ability for

environmental or other

groups to incorporate and

thereby escape personal

liability later on if any order

for costs is made.  It will be

interesting to see how the

court and other parties obtain

some “discipline” over

proceedings where a local

incorporated group is

involved which shows signs

of wanting to run an

expansive case.”

Whilst the award of costs in

appropriate cases will remain a

valuable tool for instilling

discipline and balance in

proceedings, it is questionable

whether leaving the unwary or the

unwise to be stung with costs at the

end of proceedings without

effective tools to instill such virtues

during the course of proceedings

will serve the public interest in

environmental litigation well or

make best use of limited

community resources.

CONCLUSION

Finally, with the report back

on the Costs Bill in terms of

the liability of community

and environmental groups to pay

costs is still awaited, issues about the

responsibility of litigants being to

the fore as a result of removing the

Environment Court’s power to order

security for costs, questions about

the use of other interlocutory orders

such as “strike out” and the

implications of large costs awards at

the end of cases remaining

unanswered, and the implications of

proposed increases in Environment

Court fees for public interest

litigation also being at large - it

remains arguable that the

opportunity to look at these matters

together with the availability and

extent of environmental legal aid in

an integrated and comprehensive

manner should now be grasped.  It is

submitted that these matters

continue to be of considerable

constitutional importance and are

deserving of such analysis.  Failure

to grasp this particular nettle may

simply result in a chain of

subsequent legislative amendments

which fail to address the underlying

issue of access to environmental

justice, or provide the necessary

balance between the competing

interests of environmental litigants.

Trevor Daya-Winterbottom combines legal practice as a barrister in Auckland together with

lecturing in environmental and public law at the University of Waikato School of Law.  He is

also a director of the Environmental Defence Society.

Readers may also wish to refer to his previous article on the related subject of “Costs, the public

interest, and legal aid” which appeared in the March 2002 issue of the Journal.
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A PRAYER FOR RELIEF

The decision of the

Environment Court in

Methodist Church of New

Zealand v Auckland City Council

(A50/03) concerned an application

to remove an existing church

building and replace it with a church

of reduced size, on a first floor level

above three new retail shops in Mt

Eden (Auckland). The Council had

declined the application. 

The main issue in dispute was a

shortfall in parking.  There were

however a number of interesting

legal issues for the Court to

consider.  

The first was the status of the activity

(discretionary or non-complying),

given that several consents of

varying categories were needed.

Both the Appellant and the

Respondent Council had treated the

overall proposal as non-complying

because of the need for a non-

complying activity consent in

relation to financial contributions (a

waiver of the requirement for a

financial contribution had been

sought.)

During the course of the hearing, the

Environment Court had queried

whether non-complying activity

status for the development “as a

whole” was appropriate. In its

decision, the Court found that the

Appellant was able to take advantage

of an express exemption from the

requirement to pay a contribution,

and so no non-complying activity

consent was required. The Court

nevertheless also addressed this

issue on an alternative basis.

The Council had advised in further

submissions on the point that it is

Auckland City Council’s practice to

treat all aspects of an application for

multiple consents as requiring non-

complying activity consent where

just one of them (being the financial

contributions aspect) is in that

category.  The most stringent

classification is applied to the whole

of a proposal where multiple

consents are needed.

In considering that submission, the

Environment Court referred to the

High Court decision in Body

Corporate 97010 v Auckland City

Council regarding the issue of

multiple consents and the need for

separate (or conversely joint)

notification.  This depends on

whether the matters relevant to each

consent overlap; if so, joint

notification is appropriate. The

Environment Court applied this

rationale to the issue before it.

While being careful to confine its

decision to the facts of the case, the

Court determined that there was no

relationship between any of the

other matters requiring consent (to

do with parking, traffic circulation,

traffic safety, earthworks, trees and

the like) and the issues arising with

respect to the financial contribution

payment.  

As such the Court found that it

should not require the whole basket

of required consents to be assessed

holistically as non-complying.

The Environment Court then went

on to determine an existing use

rights issue relating to parking.  

Case Notes
Martin Williams, Barrister, Environmental Law Chambers

Were the

existing church

facilities to be

established today,

a total of 103

parking spaces

would be

required
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The existing activity provided no car

parks. Under the District Plan, were

the existing church facilities to be

established today, a total of 103

parking spaces would be required.

The redevelopment involving a new

church of reduced scale, along with

a new retail component, would also

require 103 spaces.

Eleven parking spaces were

proposed, with the Appellant

contending that due to existing use

rights, only 17 spaces were required.

This was for the new retail element.

The approach sought was to separate

out the new retail component, seek

confirmation of existing use rights

for an existing hall and the

reconfigured church, and treat only

the shops as “stepping beyond the

privileges granted by section 10”.

Opponents to the proposal

submitted that the Appellant had

lost its existing use rights by virtue

of the overall redevelopment, but

did not support that argument with

any detailed submissions.  

The Court had regard to whether, in

combination, effects from the new

proposal would be of a different

character, intensity and scale to

those of the existing church activity.

The main issue was whether there

would be a change in character,

requiring assessment of whether

there was a difference in kind (rather

than a difference of degree) between

effects of the existing and proposed

use.

The Environment Court made the

interesting observation that with

respect to a moderate sized church

with no shops (as existing), and a

smaller church with three shops (as

proposed), both configurations are

staffed by small numbers of people

and attract moderate numbers of

people to acquire or partake of

“goods or services”.  There was no

change in the character of effects and

existing use rights therefore applied.

The Court went on to assess the new

proposal against this backdrop of

existing use rights, and the fact that

the “existing environment” is

controlled by the presence of the

existing church and hall, with a

complete absence of off-street

parking.

Considering the proposal against

that backdrop, it was seen as one

involving the establishment of

activities providing 11 carparking

spaces, where there are presently

none.

The Court then referred to the

expert traffic evidence regarding

parking requirements and potential

off-site traffic impacts.  While this

demonstrated that there is an

existing overall parking problem in

the vicinity, it also demonstrated that

if the proposed 11 carparks were

made available to all comers at all

times, this would in fact be an

improvement over the current

situation.

Having considered this and other

issues relating to built heritage and

tree removal, the Environment

Court decided to grant consent to

the proposal.  

PUTTING SAFETY FIRST

The decision of the

Environment Court in

Watkins v Transit New

Zealand Limited (A054/03)

concerned the alteration of a

designation to re-align State

Highway 1 over a distance of four

kilometres to the south of

Cambridge.  Part of the realignment

would encroach some 53m into the

Appellant (Watkins’) property. The

Watkins proposed a modification to

Transit’s designation which would

not involve this degree of intrusion,

through their consultant engineer.

Transit opposed the modification on

safety grounds.

The existing road consists of a series

of tight horizontal curves which are

“out of context with the speed

environment” for the area, creating

an anomaly in driving conditions

such that the area has a higher than

normal accident rate.  

The Environment Court was

required to decide as between the

Appellant’s preferred option and that

sought by Transit, in effect balancing

amenity impacts and impacts on

property, with safety considerations.

It was presented with a conflict in

expert evidence in terms of the

extent to which the Appellant’s

alternative proposal would provide

an acceptable standard of safety.  

The Appellant also called expert

evidence to the effect that the farm

property at issue comprised a

significant visual amenity landscape,

in terms of both views of the
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property from the road, and the

experience of arrival at a distinctive

high quality rural homestead.  

It was accepted by Transit that the

Appellant’s proposal would have

benefits in terms of a reduced impact

on these landscape attributes.

However its argument was that the

Appellant’s proposal sacrificed too

many safety factors, and that an

increased accident risk would

outweigh any amenity benefit.  

The Environment Court considered

the safety issue by reference to

Transit guidelines for state highway

design, including with respect to the

speed environment and design

speed, “superelevation” rates (road

camber) and the relative location

and radius of required curves in the

highway.

The Court determined that Transit’s

proposal was the safer of the two.  It

found that the safest option should

be preferred unless there are

resource management factors that

warrant protection, to the extent that

they outweigh the difference in

safety between the two options. The

Court then considered the various

resource management factors,

including as arising under Part II of

the RMA.

Firstly, the Court noted the need to

balance the sustainable management

of the road resource with that of the

Appellant’s farm property.  Evidence

presented demonstrated that the

property was considered attractive

not only by the Appellant, but also

by a number of other witnesses who

valued the property for its landscape

and amenity appearance, and as

such a broad community interest

was involved.  

The Court also had regard to the

implications on the efficient use and

development of the farm property,

which had a limited amount of flat

and free draining land.  Balanced

against this was the need for a safe

and efficient designation corridor in

the interests of the overall

community.

While not being an outstanding

natural landscape in terms of s6 of

the RMA, the Court accepted that

the farm property is a significant

visual amenity landscape, with high

appeal in terms of rural aesthetics.  It

also attributed heritage value to the

farm property, namely that of the

historic and present day farming

culture and identify of New Zealand.

The evidence established that the

property had been photographed

and painted and held out as a

spectacle in some of our embassies

and consulates. 

Having regard to the tests in s171 of

RMA, and in particular Part II of the

Act, the Court nevertheless

concluded that the safety

imperatives should predominate

against any perceived concerns

regarding the amenity values in

issue. The altered designation was

confirmed as necessary accordingly. 

ALTERNATIVES UNDER
SECTION 32

The decision of the High Court

in Brown v Dunedin City

Council (AP32/02) involved

an appeal against a decision of the

Environment Court, which had

rejected the Appellant’s reference

seeking the rezoning of his land

from Rural to Residential 1.

A number of errors of law were

alleged.  The principal ground was

that the Environment Court had

assessed the appropriate zoning for

other sites as well as the Appellant’s

site, including considering the

potential of alternative sites for

residential zoning, contrary to

section 32 of RMA.

The Appellant’s property comprising

10 hectares of land is located on the

northern edge of Mosgiel. On

notification of the Dunedin City

Proposed District Plan, the

Appellant’s land was zoned rural,

The Appellant’s

proposal

sacrificed too

many safety

factors, and that

an increased

accident risk

would outweigh

any amenity

benefit 
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and the Appellant lodged a

submission seeking rezoning to

residential.  

Both the Council and the

Environment Court had rejected the

relief sought.  The Environment

Court concluded that the land

should remain zoned rural “for the

present” with the proviso that the

matter could be revisited by the

Council or the Court after a review

being undertaken by the Council of

options for the development of

Mosgiel had been concluded. 

Particular issues of concern to

submitters (section 271A parties)

had included the need to protect

high class soils from residential use,

and the significant expenditure that

would be involved in providing

urban stormwater infrastructure for

the site.  

The Environment Court decision

referred to evidence about demand

for residential land in the Mosgiel

area, and the potential for other

areas to the east and west of Mosgiel

to be developed.  The Environment

Court had also heard that there was

an urgent need for an evaluation of

future growth in Mosgiel, including

where and how such growth should

occur.  

The Environment Court stated that

its role was to assess the appropriate

zoning of the particular site, rather

than whether there are other areas

which would be better zoned to

cater for future growth.

It nevertheless expressed concern

that not all the alternatives had been

put before it enabling it to assess the

relative benefits and costs.  It

referred to other areas of land which

did not appear to have high class soil

classification.  It also observed that

the relief sought by Mr Brown would

inevitably lead to other residents

seeking analogous plan changes or

resource consents to provide for

residential development.  

The Environment Court concluded

that in considering whether to

rezone the land there were

significant further effects which it

had not been able to fully evaluate.

It was difficult to accurately balance

the high class soil resource and the

infrastructure resource in a vacuum.

It stated that the most appropriate

method by which this should be

undertaken is a detailed analysis of

the options for the future

development of Mosgiel.  The Court

held that once the character and

amenities of the area as a whole are

clear, a plan change may be

appropriate. 

The reference had been dismissed

accordingly with the land to remain

zoned Rural “at present”, preserving

options until the review of future

growth is concluded, and “the

alternatives in the area have been

considered”.  

The Appellant complained that the

Environment Court wrongly allowed

its decision to be influenced by the

potential of alternative sites to

accommodate residential expansion.

It was argued that the Court should

have confined its attention to the

Appellant’s site and that by taking

into account the possible use of

alternative sites for residential

purposes, it had not only exceeded

the scope of section 32 of RMA, but

also acted inconsistently with earlier

decisions of other divisions of the

Environment Court.

By contrast the parties opposing the

reference argued that the

Environment Court was only

responding to the Appellant’s

argument that rezoning of his land

was justified by the need for Mosgiel

to expand, and that the Court was

entitled to require a more complete

evaluation in that regard.

In considering the arguments, the

High Court referred to earlier

Environment Court decisions

regarding any requirement to

consider alternative sites inherent

within section 32 of RMA.  It noted

a difference in wording between

Safety imperatives

should

predominate

against any

perceived

concerns

regarding the

amenity values in

issue
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section 32 and that of section 171 of

RMA, which expressly requires that

consideration be given to alternative

sites.  By contrast, section 32 (1)

refers to a consideration of

“principal alternative means”.  

The High Court was satisfied that a

theme running through various

Environment Court decisions it

referred to was legally correct.

Section 32 does not contemplate

that determination of a site specific

proposed plan change will involve a

comparison with alternative sites.  

The High Court also found it logical

that the assessment should be

confined to the subject site.  Other

sites would not be before the Court

and the Court would not have the

ability to control the zoning of those

sites.  Under those circumstances it

would be unrealistic and unfair to

expect those supporting a specific

plan change to undertake the

mammoth task of eliminating all

other potential alternative sites

within the district.

By contrast, Environment Court is

not constrained in its ability to assess

the effects of a proposed plan change

on other properties or on the district

as a whole in terms of the RMA.

Such an assessment involves

consideration of effects radiating

from the existing or proposed

zoning of the subject site.  This is

something well removed from the

comparison of alternative sites.

On evaluating the Environment

Court decision, and in fairness to it,

the High Court found that the

primary focus was clearly on the

subject site, with this being

identified as the core issue.

However, aspects of the decision in

referring to the fact that not all of the

alternatives had been put before it,

and that the site should remain rural

until the alternatives in the area had

been considered, indicated that

comparison with alternative sites

had crept into the reasoning process.

This was found to constitute an error

of law.  The matter was remitted

back to the Environment Court for

reconsideration. 

Other sites

would not be

before the Court

and the Court

would not have

the ability to

control the

zoning of those

sites
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all matters relating to

resource management.  It provides members with a public forum for their views, as articles are largely written by Association

members who are experts in their particular field.

Written contributions to the Resource Management Journal are welcome.  If you would like to raise your profile and

contribute to the Journal, a short synopsis should be forwarded by email to the Executive Officer (contact details below)

who will pass that synopsis to the Editorial Committee for their review.  Accordingly, synopsis and copy deadlines are

as follows:

Publishing Date Synopsis Deadline

March edition 6 January

July edition 5 May

November edition 1 September

Publishing Date Copy Deadline

March edition 17 February

July edition 16 June

November edition 20 October

As a general guide, articles should be approximately 2,000-3,000 words and should be produced in Word format.

Letters to the Editor are also welcomed.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by RMLA

of the opinions expressed by authors.  Authors remain responsible for their opinions, and any defamatory or litigious

material and the Editor accepts no responsibility for such material.

Karol Helmink

Executive Officer

Tel/Fax: (9) 626-6068

Email: karol.helmink@xtra.co.nz
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