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Urban centres around the world are 

struggling to address their transport 

problems.  Vast numbers of frustrated 

motorists, typically driving alone, crawl along 

motorways and sit jammed at traffic lights.  

Attempts by policy makers to build their way out 

of the problem with new roads may momentarily 

ease the problem, but rarely have lasting effects.  

Fresh approaches are required and road pricing 

is rising in prominence as a potential tool for 

addressing transport issues.  The debate is alive on 

New Zealand shores, with officials in the process 

of grappling with the merits of road pricing to 

help ease Auckland’s clogged roads.  Whilst the 

Government ponders the results of the consultation 

earlier this year on the Auckland Road Pricing 

Evaluation Study, it is timely to consider the UK’s 

experience with road pricing and possible lessons 

for New Zealand.   

PRICING THE UK’S ROADS 

As in New Zealand, some roads and bridges in 

the UK have historically been the subject of road 

pricing in the form of a toll to recoup the cost of 

the new infrastructure.  It was not until the late 

1990s, however, that the UK Government signalled 

its intention to move towards charging for the use 

of existing roads and for purposes broader than 

project financing, such as relieving congestion.  

The 1998 Transport White Paper ‘A New Deal for 

Transport’ included a commitment to introduce 

legislation to allow local authorities to charge road 

users as a traffic demand management measure. 

Powers to implement road user charging schemes 

and workplace parking levies are provided in the 

Transport Act 2000 and, in the case of London, 

also in the Greater London Authority Act 1999.  

(The equivalent statute in the case of Scotland is 

the Transport (Scotland) Act 2001, which provides 

only for road user charging).  

The UK’s ‘flagship’ road pricing scheme, the 

London congestion charging scheme, commenced 

in February 2003 using powers provided under 

the Transport Act and GLA Act.   The London 

Congestion Charge is a significant scheme – 

covering an area of 21km2 in central London that 

sees over 1 million people entering each morning 

peak, including around 40,000 vehicles per hour.  
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The London Scheme was not, 

however, first out of the starting 

blocks.  A much smaller charging 

scheme began operating in Durham 

in October 2002 to help protect and 

enhance the historic town centre. 

The UK’s road pricing portfolio also 

includes a toll for part of the M6 

motorway and the Dartford river 

crossing.  These schemes are less 

instructive for the current debate 

in Auckland, however, as they both 

effectively involve tolls relating 

to new-build roads, rather than 

introducing a charge on previously 

untolled existing road.  This article 

therefore focuses on the UK’s 

experience with imposing new road 

user charges on existing roads, with 

a particular focus on the prominent 

London scheme. 

Aside from London and Durham, 

a number of other proposals to 

introduce charges on existing roads 

have been contemplated, but (for 

various reasons), not yet introduced.  

Edinburgh, for example, shelved 

its proposed congestion charging 

scheme following the results of a 

public referendum in 2005.  Road 

pricing nonetheless remains firmly 

on the central government agenda 

in the UK and more schemes are 

likely to come forward in the future. 

To help promote road pricing, the 

Government has been dangling 

financial carrots in the form of the 

Transport Innovation Fund.  The 

fund was announced in the 2004 

‘Future of Transport’ White Paper 

and is designed to support local 

authorities in addressing congestion 

problems, particularly in relation 

to proposals featuring road pricing.  

In November 2005, the first local 

authorities were successful in 

scooping £7 million of funding to 

explore the feasibility of transport 

schemes, including assessing road 

pricing options.  Alongside the 

development of more schemes at the 

local level, central government has 

also signalled its interest in exploring 

the potential for future national road 

pricing. 

HAVE UK ROAD 
PRICING SCHEMES 
ACHIEVED THEIR 
OBJECTIVES? 

So how has the UK fared with 

its experience of road pricing 

experience to date?  Have the 

London and Durham schemes 

achieved their objectives?  In 

short: yes.  Both schemes can boast 

measurable positive impacts since 

their introduction.  

The Durham scheme is small scale 

and ‘low tech’.  A £2 charge per day 

was introduced to help protect the 

World Heritage Site of Durham town 

centre (including the cathedral and 

castle).  The charge applies to one 

street running through a peninsula; 

there is one entry and exit point, 

with drivers paying at a toll booth on 

exiting the peninsula.  The scheme 

sought to address the conflict that 

had developed between vehicles 

(over 2,000 per day) and pedestrians 

(up to 17,000 a day) in the town 

centre.  The primary objectives of 

the scheme were therefore to:

1)  Improve pedestrian safety

2)  Improve disabled access

3)  Enhance the World Heritage Site

4)   Preserve the commercial viability 

of the peninsula. 

Durham County Council seems 

justifiably pleased with what 

the scheme has delivered.  The 

monitoring report published 

following the scheme’s introduction 

concluded that there had been a 

staggering 85% reduction in traffic, 

coupled with a 10% increase in 

pedestrian flows and increased 

bus use (funded from the scheme’s 

revenues).  There was also a 10% 

increase in the numbers perceiving 

the city centre as safe and 70% of 

people (up by 20%) supported the 

charge post-implementation.   

The London Congestion Charge is a 

camera-based scheme that involves 

a weekday charge for driving in 

the charging zone between 7am 

and 6.30pm.  The charge is £8 if 

paid in advance or on the day of 

travel, or £10 up to midnight the 

following day, with penalty charges 

of £150 subsequently kicking in.  

The London scheme was driven 

by slightly different objectives to 

the Durham charge.  Rather than 

focusing on resolving tensions 

The UK’s road 

pricing portfolio 

also includes a toll 

for part of the M6 

motorway and 

the Dartford river 

crossing.



Resource Management Journal 3

between pedestrians and vehicles, 

the London scheme is designed to 

primarily address a more widespread 

problem of traffic congestion.  The 

extent of the problem was reflected 

in average city traffic speeds of 

13km/h and motorists experiencing 

2.3 minutes of delay for every 

kilometre travelled.  The scheme also 

contributes to other transport goals, 

such as improving reliability of car 

journey length, encouraging the 

further use of public transport and 

improving business efficiency.  The 

annual impacts monitoring reports 

for the London scheme have revealed 

measurable results ever since the first 

report one year after implementation.  

Transport for London’s Fourth 

Annual Report (published in June 

2006) concludes that the congestion 

charge “has continued to meet 

its principal traffic and transport 

objectives”.  This conclusion is based 

on an assessment that 21% less traffic 

is entering the charging zone since 

the scheme’s introduction, resulting 

in congestion inside the charging 

zone falling by 26% (representing 

around a 30% reduction compared to 

a business-as-usual baseline).  These 

results meet or exceed the original 

expectations of a 10-15% traffic 

reduction and 20-30% congestion 

reduction.  The scheme has also been 

successful in generating revenues 

to be ploughed back into public 

transport (primarily bus service 

improvements), with net proceeds 

totalling around £100 million per 

year.  Despite its significant scale and 

hefty charge, the London scheme has 

bedded down and now appears to 

be a largely accepted feature of the 

London transport landscape.  

The London and Durham are widely 

perceived as successful.  Officials 

may well have hoped, however, 

that more authorities would take 

advantage of the road pricing powers 

in six years since their introduction.  

Central government has had to resort 

to handing out cash to encourage 

further local schemes to be explored 

– and it will take some time before 

these investigations bear any fruit. 

LEARNING FROM THE 
UK EXPERIENCE

What lessons does the UK experience 

thus far hold for New Zealand, 

particularly in the context of the 

current debate over the possible use 

of road pricing in Auckland?  The 

list of potential lessons is long.  This 

article highlights a variety of lessons 

based around the following four key 

themes:

(1)  Flexibility and tailoring

(2)  Public acceptability

(3)  Planning and resources  

(4)   Integration and links to broader 

policy objectives.

ONE SIZE DOES NOT 
FIT ALL

Road pricing can work.  It is clear, 

however, that successful road pricing 

cannot adopt a ‘one size fits all’ 

approach.  London and Durham 

have achieved their different goals 

via different schemes operating at 

vastly different scales, with different 

levels of charging, payment methods 

and objectives.  Similarly, any road 

pricing scheme for Auckland cannot 

just be an ‘off the rack’ solution.  

Clearly a wholesale adoption of the 

London model for Auckland without 

any individual tailoring would be 

inappropriate given that the cities are 

far from homogenous.  Certainly size 

and geography differ, but perhaps 

the starkest contrast is reflected in 

public transport statistics.  According 

to Transport for London figures, 

over 85% of people entering central 

London use public transport.  This 

compares with public transport 

levels at a mere 7% of transport 

trips in the peak period in Auckland 

(ARPES report).  Getting into a car is 

a novelty for many Londoners, but 

often a necessity for Aucklanders.  

The UK legislation recognises the 

need for flexibility in how individual 

road pricing schemes are designed.  

The Transport Act 2000 gives local 

transport authorities broad scope 

for formulating a particular scheme.  

Charges can relate to different days, 

times, roads, distances and classes of 

motor vehicles.  Although the current 

debate in New Zealand is centered 

around road pricing in Auckland, 

there is merit in taking a broader view 

in developing a legislative framework 

from the outset that has an element 

of ‘future proofing’ in being able to 

cater for the future potential use of 

road charging in other locations and 

contexts.  

PERSUADING THE 
PUBLIC

Public acceptability of road pricing 

will inevitably be a significant issue.  

Fettering the currently entrenched 

‘right’ to roam the roads is not an 

easy sell to the voting public.  The 

London experience demonstrates, 

however, that strong leadership can 
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help road pricing succeed, even in 

the absence of popular support.  Ken 

Livingstone embraces controversy 

and is dogged in implementing 

his vision for London.  Of course, 

the peculiar institutional structure 

for London is a valuable aid in 

implementing congestion charging: 

an order establishing a scheme is 

originally made by Transport for 

London (a functional body of the 

Greater London Authority) and is 

then confirmed by the Mayor (on 

behalf of the GLA), thereby neatly 

avoiding messy conflict between 

the authority promoting the scheme 

and body approving it.  Nonetheless, 

imposing a congestion charge in 

central London was still a bold step 

for the Mayor to take. 

Contrast the London experience 

with that of Edinburgh. The City 

of Edinburgh Council proposed a 

congestion charging scheme and 

initiated a review of the proposal 

by an independent public inquiry, 

which concluded the Council 

should “proceed with caution” and 

considered that there was no realistic 

alternative to road user charging to 

deal with Edinburgh’s congestion 

problems.  Rather than push forward 

on the basis of the report, however, 

the Council subsequently put its 

proposal to a public referendum in 

February 2005.  The public spoke, 

opposing the scheme 3 votes to 

1, and the Council immediately 

dropped its proposal.  

The moral?  In the current climate, 

leaving the decision to introduce 

road pricing measures in the hands 

of popular opinion is likely to result 

in road pricing proposals growing 

dusty on the shelf.  Yet arguably, 

as a potentially effective demand 

management tool, road pricing 

justifies strong leadership and 

not simply pandering to opinion 

polls.  Successfully implementing a 

road pricing scheme in the face of 

public opposition will nonetheless 

require an acute awareness of and 

sensitivity to core public concerns.  

Two key avenues for helping to 

make a scheme more palatable for 

the public relate to public transport 

improvements and, linked to this, 

the hypothecation of revenue.  

The availability of alternative 

transport is critical when introducing 

a charge for private vehicle use.  

Taking steps to improve the public 

transport network in advance of 

introducing a road pricing scheme 

can help to minimise the adverse 

impacts of the scheme.  In London, 

the Mayor considered what 

complementary public transport 

measures were needed and, in 

particular, major bus network 

improvements were implemented 

prior to the congestion charging 

scheme coming into force, involving 

more than 300 new buses to provide 

11,000 more bus passenger spaces 

in the morning peak.  

Asking the public to pay for 

something that was previously free 

will inevitably also raise questions 

regarding the use of any revenue 

from the scheme.  In terms of public 

acceptability, failing to hypothecate 

any revenue would be a risky 

approach.  The UK has chosen to 

hypothecate, with the underpinning 

legislation making hypothecation 

mandatory for the first 10 years of a 

scheme’s operation.  The requirement 

is that the net proceeds from road 

user charging must be applied “for 

the purpose of directly or indirectly 

facilitating the achievement of 

policies in the authority’s local 

transport plan.”  This ensures that 

revenues are ploughed back into 

transport, but still gives the local 

authority flexibility as to which 

particular policies the funds are 

applied to.  Particularly in light of the 

precedents being set internationally, 

policy makers should be warned: 

elect not to hypothecate at your 

peril. 

PROCESS, PREPARATION 
AND PLANNING 

A successful scheme will be based 

on careful preparation and planning.  

Of course, as previously discussed, 

the design of the scheme and its 

fitness for purpose, is critical.  

Promoters of a road pricing scheme 

should not, however, lose sight 

of other essential components of 

successful implementation.  Aspects 

of preparation and planning that 

are fundamental include the need 

for appropriate public consultation, 

flexibility and adequate operational 

resourcing.

Public consultation has an important 

role to play.  The consultation process 

has an educational function and 

should provide valuable feedback 

– whether resulting in technical 

adjustments to the scheme design 

or giving insight into key areas of 

public concern.  Although UK and 

international experience suggests 

that support for road pricing only 

tends to increase once a scheme is 

operational, thorough consultation 

is likely to help lay the groundwork 

for eventual (even if grudging) 

public acceptance of a scheme.  

Consultation is, of course, also 
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important from a risk management 

perspective, as failure to properly 

consult can expose a scheme to 

potential challenge.  Although 

the UK legislation does not make 

consultation mandatory, the Mayor 

(understandably) did elect to consult 

on the London Congestion Charge, 

but was subsequently challenged on 

aspects of the consultation process.  

Westminster City Council’s judicial 

review claim (R (on the application of 

Westminster City Council and another) 

v Mayor of London [2002] All ER (D) 

494 (Jul)) ultimately failed, but the 

case serves as a useful reminder 

that those opposing a scheme may 

latch onto issues relating to the 

consultation process as a ground for 

a legal challenge.  

It is clearly important for the ‘front 

end’ of the process in advance of 

implementation to be carefully 

executed.  It is equally important, 

however, to be properly prepared 

for the scheme’s operation.  

The London experience highlights 

the importance of establishing an 

authorisation process that is able 

to accommodate post-operational 

changes to a scheme.  Given that 

road pricing is still a relatively novel 

policy instrument, it is inevitable that 

a scheme will need to be amended 

in some way.  Alterations may be 

necessary to reflect new information, 

changing circumstances, new 

technologies or simply refinements 

as the scheme evolves.  The 

London scheme has been subject 

to numerous amendments since 

its introduction.  There have been 

a further seven separate variations 

to the London Scheme Order, for 

example, since the Order was last 

consolidated in October 2004.  

The variations have dealt with a 

spectrum of issues, many of which 

involve significant changes – from 

extending the geographical scope 

of the scheme, to increasing the 

level of the charge, implementing a 

‘pay next day’ facility and making a 

series of changes to the exemptions 

and discounts provided under the 

scheme.  In order to facilitate the 

smooth functioning of a scheme, the 

authorisation process and relevant 

institutions should be set up to 

smoothly implement any necessary 

changes without undue delay.

An authority promoting a road 

pricing scheme also needs to be 

geared up for the requirements 

of operating the scheme on a 

day-to-day basis.  The level of 

resourcing involved for scheme 

of any magnitude should not be 

underestimated.  The costs of 

operating the London scheme are 

significant, coming in at around 

£90 million per year – almost 

50% of gross revenues. Day-

to-day operation, enforcement, 

administration, monitoring and 

public information campaigns 

need to be considered.  Transport 

for London has elected to contract 

out the day-to-day operation of 

the scheme (camera maintenance, 

call centre, enforcement and so 

forth).  Early experience with its 

contractor, Capita, was not smooth 

sailing, however, and sub-standard 

performance resulted in Capita 

effectively being fined £1 million 

and necessitated implementation of 

a supplemental agreement to ensure 

improved performance.  

Getting a scheme on the books is a 

major victory, but it is not enough – 

being prepared for the challenges of 

operating a new scheme and being 

responsive to issues as they arise is 

essential to a scheme’s continued 

success.   

ROAD PRICING: 
MORE THAN JUST 
CONGESTION RELIEF

Road pricing is often equated with 

congestion charging.  This reflects 

the fact that tackling congestion is 

frequently the key driver for the 

introduction of a road user charge.  

It is clear, however, that road pricing 

can play a useful role in achieving a 

much broader range of objectives.  

Not only can road pricing assist 

with other transport policies, it is 

also a potentially powerful tool in 

achieving environmental and climate 

change objectives.

The London scheme provides a 

useful example.  Despite being 

termed ‘the London Congestion 

Charge’, the scheme has contributed 

to broader objectives from the outset.  

Aside from relieving congestion, the 

London scheme illustrates the ability 

of road pricing schemes to generate 

significant revenue for injecting 

into public transport policies.  Net 

proceeds of around £100 million 

per annum is not pocket change.  

In raising the congestion charge last 

year from £5 to £8, Ken Livingstone 

is further cashing in on the potential 

of road pricing to fund public 

transport initiatives.

The role of road pricing does 

not, however, stop at transport 

policy.  Despite being focused on 

transport objectives, the London 

scheme has played a role in broader 

environmental and climate change 
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policies.  Relieving congestion and 

reducing the number of vehicles 

traveling within the city will 

inevitably have positive side-effects 

in reducing the level of air pollution 

and thereby also improving the 

pedestrian experience.  Similarly, 

increased public transport use and 

reduced car use is useful in reducing 

carbon emissions.  Monitoring 

reports suggest that NOx, PM
10

 and 

CO2 levels reduced in the London 

charging zone by around 13%, 16% 

and 16.5% respectively in 2003 

compared with 2002 levels.  

Although some environmental 

benefits are a natural by-product of 

road pricing, schemes can also be 

specifically designed so as to make a 

greater contribution to non-transport 

objectives.  The London scheme’s 

exemption for certain alternative 

fuel vehicles is an example of useful 

integration between environmental 

and transport objectives.  London 

is increasingly tapping even further 

into the broader potential of road 

pricing. Ken Livingstone is in 

the process of introducing a Low 

Emission Zone (“LEZ”) for Greater 

London, which will involve charging 

high polluting vehicles (such as 

old heavy goods vehicles, buses 

and vans) a prohibitive £100-200 

per day to enter central London.  

The purpose of this scheme is not 

to relieve congestion, but has at 

its heart environmental concerns: 

namely, to improve air quality 

(particularly in relation to PM
10

 and 

NOx).  The Mayor also has his sights 

set on further ‘greening’ the London 

congestion charge. In July 2006, 

Ken Livingstone asked Transport 

for London to develop a proposal 

for introducing a differentiated 

congestion charge based on vehicle 

carbon emission levels – with the 

most polluting vehicles to potentially 

pay as much as £25 per day.  The 

Mayor’s press release highlights the 

broadening role of the congestion 

charging scheme, with the Mayor 

stating that his aim is “to see the 

cutting of carbon emissions and the 

protection of our environmental at 

the heart of the scheme”.  

Road pricing offers significant 

scope for integrating broader 

environmental policy objectives 

alongside the transport objectives 

of road pricing schemes.  The UK 

experience suggests that an initial 

foray into road pricing is likely to 

be focused on transport objectives, 

with the broader potential unlocked 

progressively over time.  

CONCLUSION

The UK experience demonstrates 

that road pricing can work – but 

success is not guaranteed.  Should it 

ultimately be determined that road 

pricing is an appropriate measure for 

Auckland, it will be crucial to tailor 

the scheme to Auckland’s particular 

circumstances.  Successful road 

pricing is not based on a cookie-

cutter approach. Clearly, introducing 

road pricing will not be an easy ride 

for the promoter of the scheme, 

but strong leadership and sensible 

design can overcome initial public 

skepticism.  A successful scheme 

will need to be founded on careful 

planning and preparation, including 

providing for appropriate public 

consultation, flexibility and paying 

attention to operational details.  

Although road pricing schemes are 

generally driven by transport policy, 

particularly to address congestion 

problems, the potential for road 

pricing to contribute to a much 

broader range of policy objectives 

should also be harnessed.  

Given the scale of transport problems 

and the positive results that are 

emerging from prominent schemes 

such as that in London, road pricing 

is not likely to fall off the transport 

policy agenda anytime soon.  New 

Zealand has an important decision 

to make regarding the role of road 

pricing in Auckland – but regardless 

of how the current proposals fare, 

road pricing is poised to take up 

a key position in the 21st century 

policy maker’s toolkit.  

Relieving 

congestion 

and reducing 

the number of 

vehicles traveling 

within the city 

will inevitably 

have positive 

side-effects in 

reducing the level 

of air pollution 

and thereby 

also improving 

the pedestrian 

experience. 
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This issue of RMJ reflects the proceedings of the 

RMLA 2006 Conference and contains a selection of 

papers from the conference together with reports 

on workshops.  The reports on workshops are presented 

in a new section of the journal “Transactions” which is 

intended to reflect both the content of presentations and 

the debate ensuing from questions and answers following 

the presentations, together with erudite commentary from 

RMLA members who acted as reporters for the workshops.  

This new section of the journal is aimed particularly at 

members who were unable to attend the workshops but who 

may nevertheless have an interest in the topics discussed.  It 

is hoped that this new section of the journal will become a 

regular feature of subsequent issues, and contributions from 

members who are willing to act as reporters for regional 

seminars and national road shows is welcomed.

In addition to the focus on conference proceedings this 

issue of the journal also contains an important article on 

the experience with road pricing in the UK and the lessons 

for New Zealand by Teresa Weeks the recipient of the 2004 

RMLA Scholarship Award.  This is the second article written 

for the journal by Teresa based on her overseas study and 

experience, and demonstrates the benefit to members of the 

scholarship programme by making available insights into 

overseas practice.

Recent cases are reported on by Russell McVeagh, which 

forms an important feature of the journal and a source of 

reference for the busy practitioner wishing to keep up to 

date with jurisprudence in this area of law.

Finally, some members may recall the humorous articles 

written for the journal in the past.  I am pleased to announce 

on behalf of the RMLA that Jim Hopkins has kindly agreed 

to write a regular column for the journal and we look 

forward to receiving his contributions during 2007.

Trevor Daya-Winterbottom

Chairperson, RMLA Editorial Committee

RMJ August 2006
EDITORIAL
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INTRODUCTION 

New Zea l and ’s  t o t a l 

greenhouse gas emissions 

are increasing and it 

is projected that this trend will 

continue over the Kyoto Protocol’s 

first commitment period (CP1). As 

at May 2006, the projected balance 

of emission units over the CP1 is a 

deficit of 41.2 million tonnes of CO2 

equivalent. The Treasury department 

has estimated that at 30 June 2006 

New Zealand’s Kyoto obligation is 

$656 million. 

New Zealand is committed under the 

Kyoto Protocol to develop policies 

to reduce greenhouse gas emissions 

and to achieve a reduction in CO2 

equivalent greenhouse gas emissions 

by 2012. The government’s response 

has been to develop an ever-changing 

and complex suite of policies and 

legislation, known as the Climate 

Change Policy package. While 

the fart tax and carbon tax were 

introduced and dismissed as part of 

this package, the forestry industry 

has contemporaneously been facing 

massive downturns. In 2004, only 

10,600 hectares of new forest was 

planted, this was approximately 

half of the forests planted in 2003 

(19,900 hectares) and significantly 

less than the average reforestation rate 

of 69,000 hectares per year during 

the period 1992-1998. This recent 

phenomena of reducing plantation 

forest, and conversion to alternative 

land uses, particularly pastoral 

grazing, has increased the projected 

deficit on the net position. (Ministry 

for the Environment, Projected 

balance of emissions units during the 

first commitment period of the Kyoto 

Protocol, June 2006).

The Climate Change Response Act 

2002 (CCRA) was part of the package. 

The CCRA was widely criticised and 

resented by many forest owners who 

considered the government ‘stole’ the 

carbon credits for their forest sinks. 

The Act made both the sinks and 

the liabilities in relation to forests a 

national pool for which government 

was responsible. 

In light of the increasing deficit, a full 

review of the climate change policies 

was commissioned by Cabinet in mid-

2005 resulting in some substantial 

changes to the government’s 

policies. Amongst the changes is the 

proposed Climate Change Response 

Amendment Bill (CCRAB) which 

was reported to the House on 28 

July 2005 and is currently awaiting 

its second reading. It provides for 

entities other than the Crown to hold 

accounts in New Zealand’s emission 

unit registry and to trade in emission 

units. If passed it will also enable 

the establishment of the Permanent 

Forest Sinks Initiative.  

This article looks at New Zealand’s 

response to the Kyoto Protocol 

to date, carbon credits, the saga 

between the forestry industry and 

government and the changes the new 

bill proposes. 

The Climate Change 
Response Amendment Bill: 
Can we save New Zealand’s sinking 

forestry industry?

Lauren Wallace, Senior Lawyer at Govett Quilliam in New 
Plymouth and Lucie Drummond, Lawyer at Phillips Fox in 
Auckland.
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NEW ZEALAND’S 
COMMITMENT UNDER 
THE KYOTO PROTOCOL

The Kyoto Protocol entered 

into force on 16 February 

2005 and binds a number 

of developed nations and those with 

‘economies in transition’ to achieve 

defined emission outcomes for the 

period 2008 to 2012. To date, 156 

countries have become parties to the 

Kyoto Protocol.  

The individual targets for Annex 

I parties add up to a total cut in 

greenhouse gas emissions of at 

least 5% from 1990 levels in the 

commitment period 2008 to 2012.  

New Zealand’s target is a 0% increase 

from 1990 levels.  The maximum 

amount of emissions (measured in 

the equivalent in carbon dioxide) 

that a party may emit over the 

commitment period in order to 

comply with its emissions target is 

known as a Party’s assigned amount. 

To achieve these targets, Annex I 

Parties must put in place domestic 

policies and measures. 

Parties may offset their emissions by 

increasing the amount of greenhouse 

gases removed from the atmosphere 

by so-called carbon sinks in the 

land use, land-use change and 

forestry sector. However, only 

certain activities in this sector are 

eligible. These are afforestation, 

reforestation, and deforestation 

(defined as eligible by the Kyoto 

Protocol) and forest management, 

cropland management, grazing 

land management and revegetation 

(added to the list of eligible activities 

by the Marrakesh Accords). The 

amount of credit that can be claimed 

through forest management is 

subject to an individual cap for 

each Party, which is listed in the 

Marrakesh Accords (http://unfcc.

int/essential_background/Kyoto_

protocol/items/3145.php).

The Kyoto Protocol also established 

three flexibility mechanisms which 

can be utilised by nations to achieve 

their emissions target, including:

•   Joint Implementation – Article 

6 provides for Annex I parties to 

implement projects that reduce 

emissions, or increases removals 

from sinks in the territory of 

another Annex I party, in return 

for emission reduction units which 

can be counted against their own 

target;

•   T h e  C l e a n  D e v e l o p m e n t 

Mechanism – Article 12 provides 

for Annex I parties to implement 

projects that reduce emissions in 

non-Annex I parties, or absorb 

carbon through forestation or 

reforestation activities in return 

for certified emission reductions. 

This mechanism aims to help host 

parties (i.e. developing countries) 

achieve sustainable development 

and contribute to the ultimate 

objective of the convention;

•   Emissions trading – Article 17 

permits Annex I parties to transfer 

emission units to other Annex 

I parties.  These units may be in 

the form of assigned amount units 

(AAUs), removal units (RMUs), 

emission reduction units (ERUs) 

and certified emission reductions 

(CERs).  

These mechanisms are designed to 

help Annex I parties cut the cost of 

meeting emissions targets by taking 

advantage of opportunities to reduce 

emissions, or increase greenhouse 

gas removals, in other countries 

where it will cost less than in their 

own.  Tradable emission units are 

broadly known as carbon credits. 

After CP1 has finished, Annex 

I parties must show they are in 

compliance with their emissions 

targets by comparing their emissions 

during the CP1 with their holdings 

of ERUs, CERs, AAUs and RMUs. To 

avoid parties overselling units and 

subsequently being unable to meet 

their own emission targets, each 

party is required to hold a minimum 

level of ERUs, CERs, AAUs and 

RMUs in its national registry, 

known as the “commitment period 

reserve”. The reserve is calculated 

as the lower of either 90% of the 

Party’s assigned amount, or the level 

of national emissions indicated in 

the Party’s most recent emissions 

The individual 

targets for Annex 

I parties add up 

to a total cut in 

greenhouse gas 

emissions of at 

least 5% from 

1990 levels in 

the commitment 

period 2008 to 

2012.
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inventory multiplied by five for the 

five years of CP1 (http://unfcc.int/

kyoto_mechanismslemissions_trading/

items/2731.php).

NEW ZEALAND’S 
POLICY RESPONSE 

New Zealand’s greenhouse 

gas emissions profile is 

unique because nearly 

half the greenhouse gases emitted 

are produced from the agricultural 

sector, comprising predominantly 

methane emissions from ruminant 

farm animals and nitrous oxide 

emissions from animal excreta and 

nitrogenous fertiliser use (Ministry 

for the Environment, Projected 

balance of emissions units during the 

first commitment period of the Kyoto 

Protocol, June 2006). By comparison, 

emissions from agriculture across 

other developed countries typically 

make up 12 percent of total 

greenhouse gas emissions. The other 

notable feature of New Zealand’s 

profile is the relatively low share of 

emissions accounted for by carbon 

dioxide from energy industries 

(including electricity generation), 

which reflects the significant role of 

hydro electricity in New Zealand’s 

energy supply.  

This unique emissions profile has 

implications for the range of emission 

mitigation options currently available 

to New Zealand and the likely cost 

of domestic mitigation relative to 

some other countries.  Effective and 

low cost mitigation options have 

not yet been identified to address 

either methane emissions or nitrous 

oxide from soils and as with other 

countries, the increasing trend in 

transport emissions will not be easily 

addressed in the short term.  

At the time New Zealand decided 

to ratify the Kyoto Protocol, it was 

estimated that New Zealand would 

have a surplus of Kyoto “emission 

units”, which it could sell to other 

countries.  This was because it was 

expected that the off-set provided 

by New Zealand’s forest sinks as a 

result of forest planting since 1990 

would more than compensate for 

growth in gross emissions.  That 

surplus was estimated at 50 million 

tonnes of CO
2
 equivalent.  Based on 

that assumption, the government’s 

climate change policy package was 

approved in October 2002 with the 

following key elements:

•   A carbon tax on energy, industrial, 

and transport emissions, capped 

at $25.00 per tonne of CO
2
e;

•   Exemption of  agr icultural 

emissions from any broad based 

price measure during CP1;

•   N e g o t i a t e d  G r e e n h o u s e 

Agreements (NGAs) for “at risk” 

large emitters;

•   Projects to Reduce Emissions 

(PREs), which would provide 

Kyoto units to induce projects 

which would generate additional 

emission reductions in CP1;

•   Industry and government funding 

of research in the agricultural 

sector; and

•   Government retention of sink 

credits and associated liabilities 

from forestry including the 

government meeting emissions 

liabilities for deforestation up to a 

defined cap of 21 million tonnes 

CO
2
e.

This package followed the so called 

“Foundation Policies”, including: 

the National Energy Efficiency and 

Conservation Strategy, New Zealand 

Trasport Strategy, New Zealand 

Waste Stratgy and the Growth and 

Innovation Framework (Cabinet 

Paper CBC (05) 394: Climate Change 

– Review of Policy and Next Steps). 

The carbon tax and NGAs were 

central to the 2002 climate change 

policy package.  The tax was to apply 

from April 2007 to New Zealand’s 

fossil fuel based energy supply and 

use and industrial processes, and to 

fugitive energy emissions of carbon 

dioxide, methane and nitrous oxide.  

The idea behind the tax was to 

provide a price signal motivating the 

adoption of least-cost options for 

reducing emissions so that activities 

that drew on carbon intensive energy 

At the time New 

Zealand decided 

to ratify the Kyoto 

Protocol, it was 

estimated that 

New Zealand 

would have a 

surplus of Kyoto 

“emission units”, 

which it could sell 

to other countries.
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sources would have been relatively 

more expensive than those that 

draw on cleaner energy sources.  

Agricultural emissions (methane 

and nitrous oxide from animals and 

fertiliser use) were to be exempted 

from the carbon tax up until the end 

of the CP1. 

NGAs were intimately tied to the 

carbon tax. A NGA is essentially a 

contract between the Crown and a 

company with large greenhouse gas 

emissions whereby the company 

is exempted from the carbon tax 

in return for reducing its emissions 

down to world’s best standard levels. 

NGAs protected companies whose 

international competitiveness could 

be at risk because of the carbon tax.

PREs were developed to support 

in i t ia t ives  that  wi l l  reduce 

greenhouse gas emissions over the 

CP1 beyond the reductions that 

would have occurred without the 

project, by awarding them emissions 

units, or “carbon credits”. The 

credits are internationally tradeable 

and add to the financial value of a 

project that will reduce greenhouse 

gas emissions. So far, the PRE 

programme, over the course of two 

tender rounds and early project 

activities, has resulted in the award 

of emission units to facilitate:

(a)   The commissioning of Meridian 

Energy Limited’s Te Apiti wind 

farm, and extensions to Trust 

Power Limited’s Taurarua wind 

farm and Genesis Energy’s Hau 

Nui wind farm, all of which 

are now generating renewable 

energy;

(b)   The development of ten other 

wind farms, two co-generation 

projects, five bio-energy projects, 

five landfill gas projects, twelve 

small hydro/hydro expansion 

projects and four geothermal 

energy projects;

(c)   The forward sale of emission 

reductions units and verified 

emission reductions to off-shore 

buyers.  

THE REVIEW OF THE 
CLIMATE CHANGE 
POLICIES 

In May 2005, following the 

revised projections of New 

Zealand’s greenhouse gas 

emissions and the significant change 

in the outlook for New Zealand 

being able to meet its Kyoto Protocol 

target, the government considered a 

review of the climate change policy 

mix was justified.  The Minister 

for the Environment’s Review of the 

Climate Change Policies, November 

2005, found that NZ will not be able 

to meet its Protocol commitments 

solely through domestic emission 

reduction. The review concluded 

that the 2002 Climate Change Policy 

Package should be modified to better 

position New Zealand to respond to 

the longer-term challenges of climate 

change.  A key outcome of the policy 

review was the announcement by the 

government in December 2005 that 

the previously announced carbon tax 

would not proceed and consequently 

that the proposals for future NGAs 

have been put on hold. 

The policy review also assessed the 

performance of the PREs initiative. 

Cabinet has now directed the Ministry 

for the Environment to provide 

advice on how to achieve greater 

assurance that emissions reductions 

resulting from the PREs programme 

will be more than the emissions units 

given away to project owners under 

the programme.  Accordingly, future 

PREs have also been put on hold. 

The CCRAB is one of the new 

pieces of legislation aimed to more 

appropriately achieve New Zealand’s 

Kyoto commitment by addressing the 

current deforestation phenomena. In 

the Annual Report on Climate Change 

Policy and Implementation June 2006, 

the Hon David Parker states the most 

significant source of uncertainty in 

New Zealand’s projected net position 

is attributable to the values used for 

forest sinks.

The CCRAB 

is one of the 

new pieces 

of legislation 

aimed to more 

appropriately 

achieve New 

Zealand’s Kyoto 

commitment 

by addressing 

the current 

deforestation 

phenomena.
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FORESTRY AND 
GOVERNMENT – THE 
SAGA SO FAR

Prior to New Zealand ratifying the 

Kyoto Protocol, forest owners were 

gearing up for what they thought 

was to be a gold rush in the global 

emissions trading system.  In New 

Zealand, carbon dioxide absorbing 

trees were said to be worth about 

$800m, even though not all forests 

qualified for carbon credits.  New 

Zealand had an estimated 500,000 

hectares of forest that would qualify 

for carbon credits, with prices 

between $1 and $140 for each credit.  

Forest owners sought direction from 

the government on not whether 

there would be a carbon exchange 

but how it would monitor trading.  

The Forestry Minister of the time, 

Hon. Peter Hodgson, announced 

that there would be no guarantee 

that trading rules would be finalised 

before the 2002 deadline set by the 

Kyoto Protocol (Liam Dann, Carbon 

credits likely to spark gold rush, Sunday 

Star Times, 3 July 2000). 

By mid-2001 the possibility of 

New Zealand forest owners gaining 

carbon credits for their forests was 

becoming increasingly unlikely.  The 

government’s policy package focused 

on achieving its target through the 

carbon tax rather than through 

increasing carbon sinks. The Climate 

Change Response Bill passed its 

third and final reading in late 2002, 

and once passed confirmed that the 

New Zealand government would 

hold all carbon credits and liabilities 

associated with forests in New 

Zealand.

In August 2003, the issues between 

the government and forest owners 

was portrayed in the media as the 

government claiming billions of 

dollars of windfall while leaving forest 

owners to pick up the bill for carbon 

liabilities that accrue when trees are 

cut down (Aaron Smale, Government 

claims forest carbon credits, The 

Evening Standard, 4 August 2003).  

Forest owners claimed they were 

not consulted on the government 

decision to assume ownership of the 

carbon credits, or the acceptance of 

liability.  In late 2003 the claims of 

forestry owners escalated to the point 

where the government was accused 

of theft (James Weir, Forest owners 

accuse government of theft, Dominion 

Post, business section, 30 December 

2003). This ‘theft’ was said to be the 

cause of reduced confidence in the 

forestry industry and a reduction 

in planting.  Wider forestry groups 

continued discussions with the 

government in an attempt to agree 

on forestry’s contribution to climate 

change.  

In 2005 the Kyoto Protocol came 

into force while issues between 

government and forest owners were 

ongoing.  Forestry replantation 

rates continued to plummet and 

conversion of forests to other land 

uses was increasing.  This resulted 

in the loss of total tradable credits 

and the prospect of penalties for 

deforestation was also having an 

effect on the forestry industry.  The 

government announced it was facing 

a carbon deficit of $500m. 

In late 2005, in light of New 

Zealand’s massive carbon deficit and 

the realisation that in order to meet 

its climate change commitments 

New Zealand will have to buy 

international carbon credits, the 

government recognised the need 

for changes to the climate change 

policies as they relate to forestry. 

Enter the CCRAB and the Permanent 

Forest Sinks Initiative (PFSI). 

CREDITS FOR SINKS 

The 2005 evaluation of the 

existing CCRA found that 

the Act sent limited positive 

signals on land use decisions to 

owners of Kyoto compliant forests 

(Ministry for the Environment, 

Review of Climate Change Policies, 2 

November 2005).  This made the 

policy ineffective in the long term. 

Land use change from forestry to 

agriculture is continuing, one of the 

reasons for this being that agriculture 

is currently exempt from greenhouse 

gas policies.

The CCRAB introduces two major 

changes to the existing Act.  The first 

of these changes is the opening of the 

existing New Zealand Kyoto Protocol 

registry to allow individuals to 

hold accounts in the registry and to 

trade in emission units.  The second 

The government’s 

policy package 

focused on 

achieving its 

target through the 

carbon tax rather 

than through 

increasing carbon 

sinks. 
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major change is the PSFI, which 

allows land owners to be allocated 

the carbon credits created under 

the Kyoto Protocol from permanent 

forest sinks. 

A forest qualifies for PFSI if it is Kyoto 

compliant and an exotic forest which 

was established after 17 October 

2002 (the date the policy was first 

announced) or a Kyoto compliant 

indigenous forest established after 

31 December 1989 (Hon. David 

Parker and Hon. Jim Anderton, rtw 

31 August 2006).

The mechanism envisaged by the 

CCRAB to transfer credits between 

the Crown and land owners is 

through a contract.  Land owners 

will make applications to the 

Ministry of Agriculture and Forestry, 

who through their Indigenous 

Forests Unit (IFU) will administer 

the scheme. The application will 

be accompanied by a management 

plan and will be technically reviewed 

before being accepted. This contract 

will allow the Crown to agree to trade 

an amount of carbon emissions equal 

to the amount of carbon contained 

in the new permanent forest over the 

CP1.  

The contract and the management 

document will then be registered 

against the title of the land and 

will make up the PFSI for that 

land.  Audits will be undertaken at 

the beginning and the end of CP1.  

The IFU will then request from the 

registry the appropriate number of 

emission units to be transferred to 

the forest owners account.

Timber will be able to be removed 

from the permanent forests on a 

continuous canopy basis (selective 

harvesting that maintains the canopy 

cover of the forest).  The clear felling 

of forests will result in a liability.  

Under the contract land owners will 

have to meet all costs associated with 

generating the carbon credits, will 

replace any units should there be a 

decrease in the carbon stored in a 

forest, and will pay for any liabilities.  

This devolution of both benefits 

and liabilities is a strong market 

based approach and provides more 

certainty for the forestry sector for 

the initial period of commitment.  

The change in policy also allows land 

use managers or owners to make 

better long term decisions about 

land use change. 

At this stage it is unclear whether the 

second Kyoto term will include forest 

sink credits.  As such any benefits 

to be gained from this initiative are 

only for the CP1, yet liabilities could 

extend for a much longer period.  

While it makes sense that the 

benefits of forestry are not separated 

from the liabilities that arise from 

deforestation and harvesting, the 

current risk involved with creating 

a permanent forest sink agreement 

is arguably much higher for forest 

owners than for the Government.

CONCLUSIONS

New Zealand needs to establish 

clear and effective policies to meet 

its commitments under the Kyoto 

Protocol. A number of policies 

established to date have proved 

ineffectual in reducing greenhouse 

emissions.

The CCRAB changes the existing 

climate change policies and seeks 

to address the increasing trend to 

harvest forest and convert the land 

to other uses. The Bill encourages 

afforestation and reforestation, and 

this in turn will have additional 

benefits such as soil conservation, 

erosion control, improved water 

quality and reduced emissions 

from soil.  Planting forests is seen 

as key to New Zealand’s climate 

change response as it buys time 

to find answers on how to reduce 

our emissions. The Bill has been 

welcomed by a struggling forestry 

industry. 

There is still a significant amount of 

work to be done to assess the costs, 

risks and liabilities for forest owners 

and how these will apply long-term. 

The major question is whether there 

will be a market for the tradable 

emission units forest owners receive? 

Forest-sink credits are disbarred 

from Europe’s emissions-trading 

system which covers nearly half of 

EU emissions and the Californian 

and Australian markets are unlikely 

to exist for some years. 

New Zealand 

needs to establish 

clear and effective 

policies to meet 

its commitments 

under the Kyoto 

Protocol.
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TRANSACTIONS

“Transactions” is a new feature of RMJ designed to report on 

workshops, road shows, and seminars with the objective of 

making the proceedings of the RMLA accessible to members.  

In particular, this new periodic section of RMJ will be of interest 

to members who were unable to attend the workshop, road 

show, or seminar.  Contributions from members to this section 

of RMJ are welcomed.

Ad d r e s s i n g  r e v e r s e 

sensitivity effects will 

be a key element of 

ensuring that future urban growth, 

particularly intensification, can be 

accommodated in a sustainable 

manner.  While reverse sensitivity 

effects can arise in many different 

circumstances, this seminar focussed 

on the potential conflict that can 

emerge from noise sensitive activities 

(eg residential uses) establishing 

in close proximity to transport 

networks and entertainment venues 

(eg bars, restaurants, and live music 

venues).  As observed by one of 

the presenters, the challenge for 

planners is to ensure that, in the 

increasingly “24-hour” cities of this 

century, commercial activities are 

enabled, transport networks (road, 

rail, airports) are protected and a 

vibrant city is encouraged, while 

preserving appropriate amenity 

levels for those living in cities.

The presenters were Chris Day 

(Marshall Day Acoustics), Lisa 

Rossiter (Transit New Zealand), 

Michael Sullivan (Norman Disney 

and Young), and Jon Styles (JP Styles 

Ltd). Richard Compton chaired the 

seminar. 

Michael Sullivan and Chris Day both 

focussed on the potential effects 

from music on central city apartment 

dwellers.  Key findings from recent 

research on noise complaints from 

“Sounds Like Conflict” Achieving urban sustainability in 

an increasingly noisy world

Reported by Bal Matheson, Partner, Russell McVeagh

RMLA 2006 Conference

“Pathways to Sustainability”
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those living in apartments in central 

Wellington showed an increase in 

complaints about noise coming 

from other apartments, rather than 

from the late night entertainment 

venues (eg bars, restaurants etc).  

This was an unexpected finding, 

and demonstrates the importance 

of controls not only on acoustic 

qualities of external walls of 

apartment buildings, but also the 

need to focus on the internal walls 

and floors within apartments.  

Michael  observed that  both 

Wellington and Auckland City had 

introduced Plan Changes in order 

to impose minimum noise reduction 

envelopes for new buildings. 

Live music was also a focus of Chris 

Day’s seminar, and he in particular 

expressed his concern about a lack 

of planning for live music venues or 

zones in the Central City.  He drew 

attention to a number of live music 

venues that are currently “in trouble” 

as a result of noise complaints.  

Failing to make provision for these 

types of activities, and allowing new 

apartment blocks to establish in 

close proximity to live music venues, 

is resulting in these venues not being 

able to meet the tightening noise 

controls - this was characterised as 

“aplanning”.  Chris suggested that 

one option might be to establish 

“entertainment zones” in key areas 

of the city, within which “noisy” 

activities such as live music can be 

encouraged and non-compatible 

activities (such as apartment 

buildings) can be restricted.  He also 

observed that, insofar as noise from 

bars is concerned, the no-smoking 

policy, which is forcing smokers 

outside, is likely to have been 

responsible for some increased noise 

complaints.  Finally, Chris made 

the point that, especially in New 

Zealand’s climate, having minimum 

building standards for noise 

attenuation is not the “complete 

answer”, because of the amount of 

time which New Zealanders spend 

outside (eg on their decks or patios) 

or with their windows open.   

The presentation from Lisa Rossiter 

focussed on the steps that Transit 

New Zealand is taking in order 

to try and ensure that any new 

noise sensitive developments (eg 

residential developments) that 

do occur in close proximity to 

new motorways have sufficient 

mitigation (eg internal sound levels, 

buffer distances, sound barriers) 

and that this mitigation is “built 

into” the development right from 

the outset of the development.  

Lisa confirmed that Transit would 

be looking for developers to take a 

responsible approach to these types 

of developments so as to avoid a 

potential noise issue arising in the 

future.  She also emphasised the 

importance of the local authorities, 

developers and Transit all working 

together to ensure that any potential 

conflict from developments in 

proximity to key transport routes is 

reduced as much as practicable. 

Jon Styles’ seminar was from a 

“regulator’s” perspective, and he took 

the group through a hypothetical 

development and discussed the 

types of issues that he would like 

to see assessed and addressed from 

a consenting perspective.   He 

emphasised the need for new 

developments to “blend into” the 

existing ambient acoustic noise 

environment. 

The “subjectivity” of noise was a 

focus of many of the questions, and 

a theme well captured in a cartoon 

that formed part of Chris Day’s 

seminar and in the expression “one 

man’s music is another man’s noise”.  

In particular, there was recognition in 

the discussion that noise from some 

activities is seen more “acceptable” 

than others - for example, noise 

from a school might be acceptable, 

whereas the same level of noise from 

a wind farm might not be. As noted 

in the discussion, a lot of noisy 

activities (such as airports) have their 

own noise standards, and are the 

result of research being undertaken 

to try and determine what levels 

of noise for that particular activity 

are considered acceptable by the 

community. Another element that 

was recognised as being important 

in  de te rmin ing  communi ty 

reaction was whether or not the 

noise generator can do anything to 

reduce noise - for example, people 

generally expect that bar owners are 

able to control noise, but accept that 

activities like airports are simply not 

able to internalise all their noise. 

The continuing challenge for 

those responsible for planning the 

continued growth of city centres, in 

particular, will be on how to balance 

the competing considerations in a 

way which enhances the vibrant 

city atmosphere, while still ensuring 

that city centres are attractive 

places to live and work.  Similarly, 

as the demand for residential land 

continues to intensify outside of 

the city centres, it is even more 

important than ever to ensure that 

key transportation assets (such 

as airports and rail networks) are 

protected from inappropriately 

located residential or other noise 

sensitive activities.
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The DIY Harbour Management 

workshop, organised by Alan 

Happy and chaired by Buddy 

Mikaere, was an introduction to 

community based responses to issues 

affecting the Kaipara and Whaingaroa 

Harbours.  Juliane Chetham and Peter 

Yardley highlighted the management 

issues with the Kaipara Harbour, 

Fred Lichtwark outlined the success 

of the riparian planting initiative at 

Whaingaroa, and Dr Roger Grace 

explained the role of no-take marine 

reserves.

On 17 October 2002 the historical 

claims of Te Uri o Hau (a hapu of 

Ngati Whatua) were settled by 

way of the Te Uri o Hau Claims 

Settlement Act 2002.  It was 

envisaged that this settlement 

would allow Te Uri o Hau to begin 

a 25 year development process 

enabling its people to move from 

historical grievances towards 

obtaining socio-economic parity 

with the general population.  A 

Settlement Trust structure was 

put in place,  with Environs 

Holdings Limited (“Environs”) as 

the subsidiary responsible for the 

implementation of activities that 

advance the wellbeing of people 

and their environment within 

the rohe.  The aim is to balance 

conservation with the development 

needs of the 6000 beneficiaries.

Ju l i ane  Che tham,  Env i rons 

Manager, outlined the Trust’s 

vision for regaining a healthy and 

productive Kaipara Harbour, once 

teeming with fish and shellfish 

earning a reputation as the food 

basket of Ngati Whatua.  She spoke 

of the challenges and issues faced, 

including the fragmented nature 

of local government.  Kaipara 

District Council, Rodney District 

Council ,  Northland Regional 

Council and Auckland Regional 

Council all have roles with regard 

to the management of the Harbour 

and its catchment area.  The 

boundary between the Northland 

and Auckland Conservancies of 

the Department of Conservation 

also runs through the Harbour.  

This fragmented approach has long 

been a source of discontent and 

frustration for the hapu, who view 

the Harbour as one body, and is 

considered to be an impediment to 

sustainable management.

She also outlined the current issues 

faced by the Harbour, including 

commercial fishing, sandmining, 

recreational vehicles and energy 

generation, and the water quality 

issues faced as a result of poor land 

management in the catchment.  

She explained that some of the 

oyster reserves and commercial 

aquaculture ventures were so 

heavily silted from runoff that the 

operators were walking away from 

what was once a lucrative source 

of income for the local marae, 

and that the hapu were having to 

fundraise in order to pay the legal 

costs incurred opposing a recent 

application for sandmining in the 

Harbour.

So what are they doing about it?  

The goal, as stated by the kaumatua, 

is for the Kaipara Harbour to 

“provide for our mokopuna and 

seven generations of babies yet to be 

born”.  With the help of a FORST 

Seeding Grant, the Trust held two 

stakeholder hui with the purpose 

of bringing people together to 

determine what action might be 

taken to develop an integrated plan 

for managing and dealing with the 

issues surrounding the Harbour 

and its catchment.  Outcomes from 

the hui were encapsulated in the 

following four areas of agreement:

•   The Harbour is in environmental 

decline;

•   The vision is for a healthy and 

productive Harbour;

•   The vehicle for achieving this 

vision is a Sustainable Integrated 

Kaipara Catchment Plan (“ICM”); 

and

•   A steering committee is needed 

to oversee the formulation of a 

research stategy and coordinate 

a holistic approach to the 

DIY Harbour Management

Reported by Bronwyn Carruthers, Senior Associate, 
Simpson Grierson
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development of the ICM.

The steering committee, known as 

the Integrated Kaipara Management 

Group, is chaired by the Settlement 

Tr u s t  a n d  c o o rd i n a t e d  b y 

representatives of the two Ngati 

Whatua hapu.  Its members 

include the Kaipara Harbour 

Sustainable Fishing Management 

Group (“KHSFMG”), DOC, the 

two Regional Councils, the two 

Territorial Local Authorities and 

Manaak i  Whenua /Landca re .  

The committee has developed a 

Strategic Action Programme for 

developing the ICM, and has 

started on the long and slow 

process it set for itself.  Juliane 

remains confident that the ICM 

will, one day, address the issues 

and restore the Kaipara Harbour 

to a healthy and productive food 

basket for its community.

Peter  Yardley,  a  commercia l 

fisherman on the Kaipara Harbour 

for the last 33 years, has first hand 

experience of how these things can 

take time.  In his words, the fish 

stock is “getting hammered from all 

directions” with trawlers operating 

outside the Harbour, charter 

boats operating at the mouth, and 

set netters working within the 

Harbour.  He blames, in part, the 

extent of Area 1 under the Quota 

Management System (the whole of 

the upper North Island) and the 

size of the quota for flounder and 

grey mullet.  In his opinion, these 

two factors undermine any attempt 

to manage the commercial pressure 

on the Kaipara fishery.  The use of 

finer nets, and the increasing trend 

for fishers to leave unsupervised 

nets out for long periods of time, 

is also to blame for reduced fish 

stocks due to the loss of juveniles 

and associated species.  At the 

same time the water quality is 

diminishing, due to a large extent 

to poor pastoral practices in the 

catchment, which is affecting the 

shellfish in the Harbour.

Things came to a head between the 

community and the commercial 

operators in 1997.  A public 

meeting was held, at which it was 

decided that the local community 

would simply place a rahui, 

immediately closing off a small but 

crucial area of the Harbour.  Other 

customary management tools 

– such as mataitai and taiapure 

provided under section 186 of 

the Fisheries Act 1996 - were 

considered but rejected due to the 

lengthy processes involved and the 

community wanted an immediate 

solution.  Remarkably, despite the 

controversy at the time and the 

angry response from the affected 

fishermen, it worked.

At the same time, the KHSFMG 

was established to develop a 

Fishery Management Plan for the 

entire Kaipara Harbour, which had 

been requested by the Ministry of 

Fisheries.  A draft was submitted for 

approval in 2003, but to date there 

has been no response or comment 

back.  While Peter Yardley tries to 

stay positive, and is encouraged 

by the communities commitment 

to the future and the conservation 

initiatives taught at the local 

schools, the lack of any response 

to the draft Fishery Management 

Plan is allowing the decline (both 

in fish stock and numbers of local 

fishermen) to continue.

One option would be to expand 

the concept of rahui by establishing 

a no-take marine reserve in the 

Harbour.  Dr Roger Grace, marine 

biologist, explained the ecological 

and fishery benefits of no-take 

marine reserves.  In essence, not 

only do they result in a dramatic 

increase in predatory fish stocks, 

they protect the whole ecology of 

the sea.

Dr Grace also has concerns with 

the current Quota Management 

System, particularly the method for 

setting each quota.  He explained, 

from a fish science perspective, 

that the quota is set to allow 80% 

of the fish stock to be caught each 

year, as only 20% is necessary 

The use of 

finer nets, and 

the increasing 

trend for 

fishers to leave 

unsupervised 

nets out for long 

periods of time, 

is also to blame 

for reduced fish 

stocks due to the 

loss of juveniles 

and associated 

species.



Resource Management Journal 18

to sustain the yield from year to 

year.  The primary problem with 

this approach is that there is little 

room for error, and therefore 

an increased risk of ecological 

degradation.  A very similar take 

could be achieved, without the 

ecological risk, if the quota was 

set at 50% of the yield.  In light of 

these concerns, Dr Grace suggests 

that no-take marine reserves should 

be established as controls for the 

“giant manipulative experiment” that 

is the Quota Management System.  

However, at present the Marine 

Reserves Act 1971 only enables 

marine reserves to be established 

for “scientific study” and, as a 

result, they are not yet available as 

a DIY Harbour Management tool 

for interested communities.

A tool that has been used, and 

apparently quite successfully, by 

a local community is the riparian 

plant ing of  the Whaingaroa 

Harbour at Raglan.  Fred Lichtwark 

of Whaingaroa Harbour Care 

(“WHC”) showed a fabulous 

series of before and after photos 

to demonstrate the work his group 

has done to retire and replant the 

riparian margins in an effort to 

improve the water quality of the 

Harbour.

So how have they gone about 

it?  WHC operates a native plant 

nursery, then transplants the 

native trees into fenced off riparian 

margins.  With financial assistance 

from Environment Waikato and 

support from the tangata whenua, 

WHC provides both free plants and 

a free planting service to interested 

farmers in the catchment.  

The first project was the Wainui 

Farm Park, a Waikato District 

Council owned farm that acts as 

the gateway to the beach at Raglan.  

Not only has it provided an 

attractive entrance for the 200,000 

visitors each year, there have been 

economic benefits too.  The farm 

is now running double the number 

of cattle, with the manager able to 

concentrate on the productive land 

areas without wasting time and 

money on maintenance of the less 

productive areas which have now 

been retired.  According to Fred 

Lichtwark, the economic benefits 

include:

•  Reduced stock loss in wet areas;

•   Improved stock health and 

reduced vet bills;

•  Reduced soil loss;

•  Improved fertiliser control;

•  Increased productivity;

•  Increased pasture quality;

•  Increased stocking rates;

•  Reduced drain digger bills;

•   Reduced weed control, provided 

the riparian areas are planted 

and fenced;

Farmers in the area have seen and 

heard of the results for themselves, 

and have been eager to follow suit. 

In the last 10 years, 450 km of 

riparian margins have been fenced 

off from stock, and planted with 

750,000 native trees, involving 

more than 40 farmers from the 

priority areas around the Harbour’s 

catchment.  The width of the 

planted areas is determined in 

consultation with the farmer and 

while the NIWA Guidelines are 

used as a rough guide, in reality the 

needs of the farmer often determine 

which areas need to be retained for 

farm operations and which can be 

fenced off and planted.

In  addi t ion to  i t s  p lant ing 

programme, WHC is also an 

environmental watchdog and 

lobby group.  It is recognised as 

an affected person in terms of 

water quality issues and prepares 

submissions on district, regional 

and annual plans, participates 

in resource consent hearings in 

relation to water quality issues, 

monitors conditions of consent 

and keeps an eye on other works 

undertaken within the catchment.

Has all this work and effort made 

a difference to the water quality in 

the Harbour?  Fred Lichtwark is 

convinced it has.  His indicators 

include the following;

•   The average time to catch a fish 

(recreationally) has reduced from 

18 hours to 2 hours (although 

his own studies suggest the 

limit); 

•   The whitebait is once again 

sufficient for a meal, with half a 

bucket per day instead of half a 

cup;

•   The mudflats  which were 

previously barren of life, now 

teem with crabs, shellfish and 

wading birds; 

•   He’s willing to eat the shellfish; 

and
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•   The Harbour no longer goes 

brown for days every time it 

rains.

W h a t  s t a r t e d  o u t  a s  a n 

environmental initiative to improve 

the water quality (and therefore 

improve the fishing…) has led 

to wider environmental benefits 

as well as economic benefits for 

the landowners.  The shellfish 

spawning grounds are protected 

from stock pugging, the leachate 

from an old landfill is no longer 

polluting the water, methods 

for discharging stormwater have 

improved, and by the end of 2007 

all dairy effluent in the catchment 

will be disposed to land.

It  hasn’t ,  and won’t  be,  a l l 

plain sailing though.  Funding 

is a constant challenge, as is 

mainta ining mot ivat ion and 

enthusiasm for  a  long-term 

project.  Issues with monitoring 

and enforcing resource consent 

conditions are also a challenge, 

and it has proved to be difficult to 

maintain long-term relationships 

with the regular turnover of both 

Councillors and Council staff.

The working example at Wainui 

Farm Park enabled WHC to show 

the farmers, funders, Councils and 

the local community the benefits 

of riparian planting, but without 

the willingness of so many local 

farmers to set aside land for long-

term community benefits, the 

project would not have achieved 

the success it has.  The riparian 

planting programme undertaken 

by WHC with the support of the 

local community is a true example 

of DIY Harbour Management in 

action.

The riparian 

planting 

programme 

undertaken by 

WHC with the 

support of the 

local community 

is a true example 

of DIY Harbour 

Management in 

action.
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INTRODUCTION

This year’s annual RMLA 

conference called “Pathways 

to Sustainability” held on 5 

– 7 October included a workshop 

on “Rural Sustainability” (on both 

the Friday and Saturday of the 

conference).  

 At the beginning of the Saturday 

workshop, the chairperson Barclay 

Rogers introduced a central theme 

by posing the question: “are we doing 

enough to ensure rural sustainability?”  

 The audience was then treated to 

high quality presentations from 

three speakers, each from sectors 

working in rural areas with different 

perspectives on “Rural Sustainability” 

- a lively discussion was all but 

guaranteed.  Following the three 

presentations, the audience was 

encouraged to participate with 

questions or comments to the 

presenters.  This prompted some 

insightful questions and indeed 

some passionate comments from 

the floor.  

This paper summarises the three 

presentat ions given and the 

‘Q&A’ session that followed.  In 

conclusion, it provides comments 

on some interesting points that 

were raised.  

THE PRESENTATIONS

The Story of the Waikato 

River, Robert Brodnax – 

Environment Waikato.

Robert Brodnax approached the 

topic of “Rural Sustainability” from 

the perspective of local government 

and drew on his experience at 

Environment Waikato where he is 

presently ‘Acting Group Manager 

Policy and Strategy’.  His talk 

focussed on the current “Rural 

Sustainability” issues facing the 

Waikato Region and particularly the 

Waikato River.

Mr Brodnax began by describing 

that, when he was growing up, the 

general attitude was “water, water 

everywhere”.  By contrast, he said, 

there is now intense competition for 

water resources (eg for recreation, 

fisheries, irrigation and domestic 

supply).  

The Waikato River is New Zealand’s 

most heavily used water body and 

faces this intense competition.  

As examples, the Waikato River 

provides the Waikato Region with 

water for pastoral irrigation and 

provides the Auckland Region 

with large amounts of its drinking 

water supply.  In addition, the 

Waikato River is critical as a source 

of hydro-electric power, providing 

12% of New Zealand’s electricity.  

Indeed, water (particularly that 

from the Waikato River) is the key 

to agriculture and the rest of the 

economy throughout the Waikato 

Region.  

But, the Waikato River has now 

reached a turning point - it is at its 

assimilative capacity for nutrients.  

Sampling indicates that the water 

quality of the Waikato River is 

declining.  This is most notably 

occurring in relation to rising 

nitrogen content, with about 68% 

of that nitrogen being attributable to 

dairy farming.  These effects are not 

being driven by industrial discharges 

or municipal discharges, but by the 

powerhouse of the Waikato Region’s 

economy – agriculture in all its 

forms.  

The importance of agriculture 

t o  t h e  e c o n o m y  a n d  t h e 

environmental degradation caused 

by its intensification has resulted 

in the following dilemma: “how can 

economic growth be accommodated 

at the same time as achieving social, 

cultural and environmental goals?”

Environment Waikato’s approach 

to responding to that dilemma is 

summarised as follows:

•   Placing an increased emphasis on 

compliance and enforcement;

Reported by James Bullock, Solicitor, Chapman Tripp

Rural Sustainability – Are 
We Doing Enough?
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•   In tegra t ing  the  Counc i l ’s 

regulatory functions with its 

service delivery functions;

•   Advocating industry action that 

internalises the environmental 

effects of agriculture; and

•   Conducting a comprehensive 

community consultation process 

to inform a policy review 

scheduled for 2009-10. 

In addition, Mr Brodnax considered 

the following points as keys to 

finding workable solutions:

•  Expert knowledge;

•  Good planning;

•   Comprehensive community 

dialogue;

•   Being able to demonstrate 

economic benefits (eg of nutrient 

management plans);

•   Innovation and lateral thinking; 

and

•   S t rong  cent ra l  and  loca l 

government partnerships.

In going through Environment 

Waikato’s strategies, Mr Brodnax also 

touched upon some topical issues.  

One was the impending wide-scale 

conversion of about 50-60,000ha 

of pine forest to agricultural land in 

the Waikato Region.  Mr Brodnax 

noted that this conversion will 

have an effect on the hydrology of 

the Waikato River and will create 

downstream risks including floods, 

increased nitrogen and less clarity.  

In Mr Brodnax’s opinion, the effects 

of this conversion are also relevant 

for citizens of the Auckland Region.  

For example, through the potential 

flooding of State Highway 1 and 

the likely decreased water quality of 

the Waikato River impacting on the 

Auckland Region’s drinking water 

supply.

Mr  B rodnax  a l so  d i s cus sed 

Environment Waikato’s increased 

e m p h a s i s  o n  c o m p l i a n c e 

and enforcement.  Currently, 

E n v i r o n m e n t  Wa i k a t o  i s 

experiencing roughly 20% non-

compliance with its permitted 

activity rules that control nutrient 

discharges, but is hoping to improve 

that compliance rate over the next 

three years.  Mr Brodnax explained 

that this is made difficult because 

the currently applicable activity 

rules were first conceived in the 

1990s as part of the preparation of 

the Proposed Waikato Regional Plan, 

but the Plan is still being finalised 

today.  He then showed a slide 

depicting the rise in the amount of 

nitrogen applied to agricultural land 

since 1991 from about 20 kg/ha 

to 120 kg/ha against the backdrop 

of the time-line of the preparation 

of the Waikato Regional Plan.  He 

used the slide to demonstrate that 

the activity rules currently in the 

Plan were not drafted with today’s 

circumstances in mind.  In this 

regard, he noted that RMA processes 

do not allow Councils to respond 

quickly to changes in land use – the 

caption above his slide read “Real 

life waits for no plan”.  

In conclusion, Mr Brodnax said that 

the pathway to “Rural Sustainability” 

is a difficult one that is highly 

politicised, and Environment 

Waikato is attempting to hold a 

“middle path”. 

THE PATHWAY 
TOWARD RURAL 
SUSTAINABILITY, 
SHANE LODGE – 
FONTERRA

Shane Lodge’s presentation drew 

upon his lengthy experience working 

with the dairy industry, both with 

the Ministry for Agriculture and 

over more recent years as Fonterra’s 

Technical Services Manager.  He 

looked at “Rural Sustainability” 

from the perspective of the dairy 

industry and therefore focussed on 

sustainable dairying.

Mr Lodge noted that sustainable 

dairying can only occur when there 

is a balance between social, financial 

and environmental issues.  Dairy 

farming will not be sustainable if 

natural resources are degraded for 

profits from farming, nor will it be 

sustainable if ecological and social 

concerns outweigh the revenue 

from farming operations.  He said 

that sustainable practice should 

strike a balance between good 

farming (eg saving money by not 

losing nutrients to groundwater) 

and sound environmental practice.  

Fonterra aims to improve the impact 

of dairying on the environment, at 

the same time as maintaining a focus 

on productivity improvement.    

The key issues that face the 

New Zealand dairy industry are 

no different from the issues facing 

the industry across the world, but 

the New Zealand industry has a 

high profile and is subject to close 

scrutiny.  In past decades, the 

domestic and overseas markets 

scrutinised New Zealand’s dairy 

industry  a lmost  exc lus ive ly 

over health issues, but in most 
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cases their demands now cover 

environmental issues as well.  There 

is also a growing awareness among 

food industries internationally that 

for them to be sustainable, their 

suppliers must also be sustainable.  

These increasing demands are 

emerging in the form of national 

and local government regulations.  

This could:

•   Reduce farmers’ freedom to 

operate;

•  Affect farmers’ profits; and

•   Affect  a l l  New Zealanders ’ 

economic well-being.

No market has yet been lost for 

environmental reasons, and Fonterra 

is looking to ensure that such a 

loss does not happen in the future.  

Fonterra is also endeavouring to 

ensure that dairy farming continues 

to be an acceptable land use; 

indeed the preferred land use going 

forward.  In short, Fonterra is 

aiming to achieve profitable farming 

with an acceptable impact on the 

environment.  

Together with dairy farmers, 

Fonterra is undertaking initiatives 

to address the impact of dairying 

on the environment.  It is doing 

this by engaging the community 

and industry in discussion, by 

taking action to bring about on-

farm changes and by investing in 

research in order to improve the 

industry’s capacity for sustainable 

management.  For instance, dairy 

suppliers invest considerably in 

research and development.  Last 

year, New Zealand dairy farmers 

paid $30 million to Dairy InSight 

in the form of a levy on milk solids.  

About $2.9 million of this was 

allocated towards environmental 

research.

Of the environmental issues facing 

the dairy industry, Mr Lodge 

considered the effect of dairy 

farming on water quality to be the 

issue that has received the most 

publicity and research effort.  To 

that end, one initiative Fonterra 

is involved in that is intended to 

address water issues is the “Clean 

Streams Accord”.  According to Mr 

Lodge, dairy suppliers are on track 

to meet the Accord’s 2012 targets 

for stock exclusion from waterways 

and for all water crossings to have 

culverts and bridges.  

Mr Lodge’s  presentat ion also 

emphasised that undertaking 

environmental initiatives can have 

economic benefits for farmers.  For 

example, an average farmer can save 

about $17,000 by implementing a 

nutrient management plan.  There 

are also big potential savings 

associated with reduced energy 

usage (eg through using efficient 

milk machinery).  

He also pointed out that growth 

in the dairy industry in a region 

is good for the sustainability of its 

local communities.  In general, dairy 

farms employ relatively more staff 

than other farms and, importantly, 

more younger couples with young 

families.  Rural businesses and 

schools also benefit, and tend to 

stay open or grow in areas where 

dairying is growing.

In conclusion, Mr Lodge said that 

Fonterra intends to work with 

farmers  and regulators to ensure 

good practices and compliance.  

In answer to the question posed 

at the beginning of the session: “is 

enough being done to ensure rural 

sustainability?”  Mr Lodge said that 

we are not yet doing enough but we 

are doing more than before.  

BALANCING 
ENVIRONMENTAL AND 
ECONOMIC OUTCOMES 
FOR AGRICULTURAL 
SUSTAINABILITY, 
JON WILLIAMSON 
– SINCLAIR KNIGHT 
MERZ

Jon Williamson’s presentation shared 

perspectives on rural sustainability 

that drew on his recent project 

experience working as a consultant 

water resources manager involved 

in a wide variety of work for “both 

sides of the fence”; that is, industry 

and government.  

In terms of the meaning of 

sustainability, Mr Williamson 

considered that an activity is 

sustainable if it can be carried out 

perpetually.  More specifically, if the 

resources consumed by an activity 

are in equilibrium with their supply 

and the effects have an acceptable 

impact on environmental, social and 

cultural values.  In order to address 

the issue of “Rural Sustainability”, 

he applied this definition of 

sustainability in a rural context.

Mr Williamson said that “Rural 

Susta inabi l i ty”  requires  the 

combinat ion of  a  range  o f 

approaches that recognises the 

complexities of natural systems, 

as well as the various potential 

land uses and their effects.  A 
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“horses for courses” approach 

is required, along with robust 

science underpinning decision 

making (this was a sub-theme of 

Mr Williamson’s presentation).  

The key to successful resource 

management should be to strike the 

right balance between seemingly 

conflicting social, cultural and 

economic interests.  This should 

be done in order to optimise the 

use of the resource in question, 

while maintaining co-existence 

and therefore sustainability.  This is 

where science and economics must 

come to the forefront in relation to 

regulatory framework development 

and the RMA debate.  First to 

establish the characteristics of 

each system, secondly to test “what 

if” scenarios and thirdly, to provide 

the factual data needed to inform 

stakeholders and the general 

population in an objective manner.  

In this regard, Mr Williamson said 

that strong central government 

policy “guidance” is essential.  He 

also emphasised that agriculture is 

very important to New Zealand’s 

economy; it accounted for 47% 

of New Zealand’s export earnings 

over the 2005-06 period.  

Mr Williamson then turned to 

what he regarded as one of the 

most topical resource management 

issues in New Zealand at present, 

namely the management of diffuse 

nutrient discharges.  This issue 

has come to the fore because of 

changing public attitudes about 

the environment, as well as the 

intensi f icat ion of  rural  land 

use.  These competing trends 

have created tension through, as 

examples, reductions in water 

quality and increased public 

pressure regarding sustainability 

issues.  

Mr Williamson said the discharge 

of nutrients to lakes, rivers and 

streams can cause eutrophication 

of water ways.  Recent research 

shows that about 90% of nitrogen 

leaching can be attributed to animal 

urine.  The primary management 

technique for reducing nitrogen 

leaching from pastoral grazing 

systems must therefore be to 

reduce urine leaching or runoff.  Mr 

Williamson added that the most 

promising methods for reducing 

nutrient discharges include farm 

management, biochemical inhibitors 

and fertiliser management.

Most farmers now accept that 

their farming systems need to be 

carefully managed to minimise 

adverse nutrient discharges.  The 

most appropriate management 

strategy would vary from farm to 

farm, and could be implemented 

on a catchment, location or 

seasonal basis.  The setting of 

“blanket” regional policies with 

respect to farm management would 

be inappropriate because of the 

specific characteristics of each 

farm, although generic guidelines 

for appropriate land use would be 

useful.  

The crux of all this, however, was 

that steps to manage nutrient 

losses do not necessarily need 

to be associated with decreased 

intensification of farming systems; a 

win / win for the environment and 

the wider community is possible.  

Mr Wil l iamson went  on to 

cover case studies concerning 

nutrient management in order to 

demonstrate how science can inform 

environmental decision-making.  

One concerned the potential nitrate 

discharge effects of the impending 

wide-spread conversion of forestry 

land to farming land in the Waikato 

River catchment.  His modelling 

indicated that with relatively 

smal l  improvement  in  land 

management practices, relatively 

large improvements in water quality 

could be created.  

In conclusion, Mr Williamson 

emphasised the need for scientific 

information to underpin decision-

making.  On that basis,  he 

considered that there was not one 

single “pathway to sustainability,” 

but many.  He said that land use 

flexibility and flexible regional 

policies are needed to facilitate land 

uses that achieve optimal economic 

and environmental outcomes; 

creating a win / win situation.

THE Q&A SESSION

The following is a selection of 

questions that were asked and 

answers given following the 

presentations. 

Derek Nolan, Russell McVeagh: 

NZ agriculture must intensify, 

does this not necessitate 

environmental degradation?

In  answer,  Rober t  Brodnax 

commented that the question as to 

whether environmental degradation 

is an acceptable result of rural 

intensification is a debate that 

the public must have.  Following 

on from this, Mr Williamson 

commented that we have to think 



Resource Management Journal 25

about whether we are willing 

to accept a trade-off of say 10% 

environmental degradation, in 

order to provide good economic 

outcomes for the community.  He 

also commented that it is interesting 

to consider whether the current state 

of the rural environment should 

be used as the baseline for further 

environmental degradation (rather 

than the state of the environment 

prior to human settlement in 

New Zealand for example).  

Cath Wal lace f rom Victor ia 

U n i v e r s i t y  o f  We l l i n g t o n 

commented that, in the context of 

environmental degradation caused 

by farming practices, the principle 

of “polluter pays” should be applied.  

Tim Richardson, Barrister:  How 

do you address the economic 

impacts of pasture conversion 

outside of the Taupo region?

Jon Williamson commented that 

a joint working group could be 

formed representing the various 

interests who could try to reach a 

common methodology.  He added 

that the effects of forest to pasture 

conversion may not be as bad as 

some have predicted.  In contrast, 

Robert Brodnax commented that 

there is likely to be a significant 

decrease in water clarity as a result 

of the conversion, but the science 

needs to be established so that a 

consensus can be reached. 

CONCLUSIONS

In answer to the question posed 

at the beginning of the session: 

“are we doing enough to ensure rural 

sustainability?”  The impression 

gained from all three speakers was 

that the answer to this question is: 

“not yet, but we are doing more and 

the momentum is gathering”.  It is 

also clearly a highly politicised road, 

and as Mr Brodnax demonstrated, 

holding a “middle path” is difficult.

All three speakers emphasised 

the importance of agriculture 

to New Zealand’s economy; it is 

clearly a driving force and has been 

since European settlement.  The 

New Zealand public have long 

gained the benefits of this and 

have prospered by “riding off the 

sheep’s back”.  Comparatively, the 

shift in the New Zealand public’s 

environmental values to the point 

where they are evermore demanding 

“Rural Sustainability” is much more 

recent.  

In order to meet this shift in public 

values, it is clear that agricultural 

practices are changing and will 

need to continue to change.  There 

is certainly money to be saved in 

adopting better farming practices, for 

instance, but the overall impression 

gained from the workshop was that 

the transition to “Rural Sustainability” 

will take significant effort and money.  

This is demonstrated by the example 

occurring in the Waikato Region 

referred to by Robert Brodnax where 

central government has committed 

around $85 million to assist in 

changes of land use around Lake 

Taupo. 

The workshop concluded poignantly 

along these lines when a dairy 

farmer based in the Lake Karapiro 

catchment stood up and spoke 

passionately about the difficulties 

he has in earning a living from 

700 dairy cows (a relatively large 

amount) when faced with ever-

increasing compliance costs without 

government subsidies.  

In my view, this leads to a question 

as to who should foot the bill for the 

public’s change in environmental 

values over recent decades:  should 

the New Zealand public assist in 

paying for the transition to “Rural 

Sustainability”? 
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INTRODUCTION

This paper provides an 

overview of the sustainability 

strategy currently being 

developed for the Auckland region.  

It describes the role of Auckland in 

New Zealand, its growth character, 

why sustainability strategies are being 

considered and what those strategies 

might involve.

Note:  This presentation is not 

the official policy of the Auckland 

Regional Council or the Auckland 

Regional Growth Forum.

AUCKLAND’S ROLE IN 
NEW ZEALAND

The Auckland region is home to 

one-third of the nation’s population 

and economy (GDP).  Recent 

research demonstrates that Auckland 

contributes disproportionately 

to national wealth. (The Case 

for Auckland 2006).  However, 

research undertaken as part of the 

implementation of the Auckland 

Regional Economic Development 

Strategy concluded that for New 

Zealand to be internationally 

competitive, significant actions are 

required in the Auckland region 

by the government, business and 

other sectors.  City-regions are the 

foundation for national economic 

performance.

AUCKLAND’S GROWTH 
PATTERNS

The Auckland region has dominated 

New Zealand’s population and 

economy for more than 100 years.  

Its growth rate has been around or 

above the national level for much of 

that time.  It is projected to grow by 

approximately the population of the 

Wellington region (350,000) in the 

next 20 years.

Auckland’s growth since 1945 has 

occurred largely on the urban edges 

spurred on by the building of the 

Harbour Bridge and the motorway 

network.  The denser settlement 

pattern of the tram era, with strong 

centres and neighbourhoods and 

a mix of work and residential land 

uses was replaced by lower densities 

and extensive “segregated” land 

use.  In post World War II Auckland 

this meant housing estates often 

designed for specific income or 

social groupings and the clustering 

of manufacturing, warehousing and 

related work activities in separate 

zones.  Road based transport became 

central to economic and social life.  In 

conventional economic terms “green 

fields” development was cheaper 

than urban redevelopment.  A 

consequence has been the sprawling 

nature of Auckland’s growth to the 

extent that the urbanised area exceeds 

the land area occupied by Greater 

London.  The level of car ownership 

of the city-region is exceeded only by 

Los Angeles.

PLANNING AND SPRAWL 
IN AUCKLAND

The predominant pattern of sprawl 

(with low density developments 

forming the predominant “choice”) 

has prevailed since 1945 under both 

the Town and Country Planning 

Beyond the Regional 
Growth Strategy:
Towards the Sustainable 

Development of the Auckland Region

Ann Magee,
Executive Manager, Chief Executive’s Officer
Auckland Regional Council
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Act and the Resource Management 

Act.  There is little to suggest that 

the reasons for this are unique to 

New Zealand.  These included the 

promotion of family/home/property 

ownership as a core part of social 

and economic policy, an antipathy 

to traditional “dirty”, unhealthy 

European style cities, the structure 

of the development industry, the 

perception that land was plentiful 

and green fields developments were 

cheaper, and that the real estate 

products would be therefore more 

affordable.  Technologies tended to 

reinforce these choices – electricity, 

motor cars, refrigerators, telephones, 

water or waste water systems.  

People could access the services 

they needed: they didn’t have to live 

next door.

Since 1990, however, planning 

initiatives have occurred which seek 

to generate alternatives to sprawl 

and the single activity land use 

designations.  These initiatives are 

mutually reinforcing and include:

a.   Auckland City Council’s decision 

to allow and encourage residential 

development in the central city 

(over 10,000 residents in 2001).

b.   The Regional Growth Strategy 

1999 identified preferred growth 

areas, which were to be supported 

by a transport network including 

rapid transit as well as roads.  

This strategy, intended to last 

50 years, also sought to protect 

significant natural landscapes, 

harbours  and product ive 

agricultural land.  The Strategy 

depended on changes to District 

Plans for implementation.  While 

the evidence suggests increasing 

density levels and a more diverse 

housing stock, implementation 

has fallen short of expectations.

Local authorities in the region, 

especially Waitakere and Auckland 

Cities, have sought to encourage 

c e n t r e - b a s e d  d e v e l o p m e n t .  

Recent legislative changes (Local 

Government Auckland Amendment 

Act 2004) and policy shifts 

particularly in regard to transport 

funding support the strengthening 

of local centres, with mixed 

use developments, and quality 

alternatives to traditional suburban 

style housing.  There are now many 

good examples of redevelopment 

(e.g. in Takapuna, Newmarket and 

New Lynn) and green fields quality 

new urbanist style developments 

(e.g. Addison in Papakura and 

Harbourview in Waitakere City).  

But overall low-density development 

still prevails and there is strong 

pressure to extend the metropolitan 

urban limits.

DRIVERS FOR 
SUSTAINABILITY

“We humans have now coined a 

name for our survival instinct: It’s 

called ‘sustainable development’, 

which means … living on this planet 

as if we intend to go on living here 

forever.”  (J Porritt, Capitalism as if 

the World Matters: 11)

While there are many drivers for 

moving to a sustainability approach 

three key reasons stand out.

1.  Climate change is occurring 

and its consequences threaten a 

liveable future on the planet.  The 

science for this view is rock solid.  

The majority of analysts believe 

there is time to adjust if decisive 

action plans are adopted.

2.  By 2050, following the current 

trends, there will be 9 billion 

people on planet Earth, a third of 

those in the rapidly modernising 

countries of China and India.  

Current consumption levels are 

well below developed country 

levels – but are rising rapidly.

3.  Currently the economies of 

the developed and developing 

“worlds” depend on oil and other 

fossil fuels.  While views vary on 

when the supply of such fuels 

will decline and on the likelihood 

of discovering or inventing a low 

cost or flexible alternative to oil, 

the majority of commentators 

expect more expensive, less 

secure sources of energy and 

other resources.  Water in many 

countries is a likely source of 

future vulnerability.

Local authorities 

in the region, 

especially 

Waitakere and 

Auckland Cities, 

have sought 

to encourage 

centre-based 

development. 
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THE BUILDING BLOCKS 
FOR A SUSTAINABLE 
URBAN REGION

As The Economist noted (September 

16-22, 2006: 24) “The world does 

not have enough resources for 

another 5 billion people to behave 

the way that America does today 

… the era of cheap raw materials is 

over.”

The core toolkit for building our 

cities more sustainably is drawn 

from two major movements.  The 

first, a design led approach, is 

called variously new urbanism or 

smart growth.  It has strong historic 

links to the UK town planning 

movement, to post World War II 

regional planning and to seminal 

thinkers such as Jane Jacobs 

(the social strengths of “urban” 

neighbourhoods) and Ian McHarg 

(Design with Nature).  Among the 

key tenets are:

-   the basic building block is the 

regional scale – where there is 

integrated “planning” for social, 

economic and environmental 

objectives;

-   transit oriented development – 

linked by mass passenger transit 

corridors;

-   strong centres and neighbourhoods 

including the CBD;

-   tax sharing between centres;

-   promoting social equity and 

affordable housing;

-   strong urban design principles 

including mixed use at a human 

scale;

-    protecting ecological corridors, 

natural and farm landscapes;

-   regional growth management, 

with boundaries;

-   controlling sprawl. 

It operates at three levels of 

geographic scale:

-   region, metropolis, city and 

town;

-   neighbourhood district and 

corridor; and

-   block, street and building. (P 

Calthorpe: The Regional City).

The second movement is urban 

sustainability.  While this “field” 

does not yet have the level of 

coherence achieved by the new 

urbanist movement there are some 

key areas of focus.  These include:

-   much of the regional/urban 

design transport agenda of new 

urbanism;

-   reducing the ecological footprint;

-   resource use efficiency and waste 

reduction;

-   eco-innovation e.g. energy, 

p roduc t  des ign  proces se s 

(foundation of next economic 

cycle);

-   integrated approach to social, 

economic, environmental policy 

and planning (regional scale and 

energy systems thinking);

-   greenhouse gas reduction and 

transport strategies;

-   m a i n t e n a n c e  o f  n a t u r a l 

ecosystems;

-   providing for diversity (social, 

cultural, energy, transport, etc.);

-   sustainability agenda and socio-

economic strategies aligned;

-   participative decision making 

and management (Agenda 21 

model);

-   c lean renewable non-toxic 

technologies.

Some of the implications arising 

from these areas of focus are the 

need:

-   Fo r  a  b io - reg iona l  c ro s s 

disciplinary approach; 

-   To maximise resilience (planning 

for challenges and uncertainty);

-   To build on successful initiatives;

-   To match short term actions to 

long term objectives;

-   To  iden t i f y  and  suppor t 

relevant economic or business 

opportunities.

There has been some exploration of 

what these could mean in the New 

Zealand context.  These include 

the Parliamentary Commissioner 

for the Environment’s report “The 

Cities and their People”: 1998 

and work undertaken by central 

and local government as part of 

the Sustainable Development 

Programme of Action 2003, which 

involved a sustainable cities pilot 

in the Auckland region.
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THE PROCESS FOR 
DEVELOPING A 
SUSTAINABILITY 
FRAMEWORK FOR THE 
REGION

The approach to developing a 

sustainability framework for the 

Auckland region has been shaped by 

three major factors.  These are:

a.   Central government sustainable 

development policies and strategies 

including those associated with 

energy, water, climate change and 

sustainable cities.

b.   The requirements in legislation 

part icular ly in the Local 

Government Act 2002 for councils 

to take a sustainable development 

approach.

c.   The desire  to s trengthen 

Auckland’s economy by improving 

the resilience of the region’s 

infrastructure, natural and social 

capital and quality of urban life.

Political leaders in the Auckland 

region believe that the diverse 

range of  soc ia l ,  economic , 

environmental, cultural, urban and 

social infrastructure strategies and 

investment programmes need better 

alignment, a longer term focus and 

to address major challenges such as 

climate change, energy availability and 

social justice in ways that encourage 

innovation and responsibility.

The approach adopted in Auckland 

is based on a Vancouver model 

developed by Cities Plus.  The model, 

while it recognises the need for 

significant change in some spheres 

(i.e. significant reductions in carbon 

generation, more efficient resource 

and energy use), places a great deal of 

emphasis on achieving resilience, on 

diversification and on social justice.  It 

is a framework that recognises that in a 

context of uncertainty and complexity 

(of issues and “stakeholders”) a level 

of incongruity will be set from time to 

time.  The framework is intended to 

lift the quality of decision-making.

The approach also emphasises the 

need to draw temporal and spatial 

dimensions together for effective 

decision-making.

The framework is being developed 

with the input of central and local 

government, community, academic, 

business and other “experts”.  A 

draft of the framework will go to the 

Auckland Regional Growth Forum in 

November 2006.  It is then expected 

to be released for comment and input 

from stakeholders and the wider 

community.  It is likely to be an 

overarching framework for other key 

regional strategies.

WHAT MIGHT A 
SUSTAINABLE FUTURE 
LOOK LIKE?

On the surface not so very different.  

It would include highly sophisticated 

infrastructure, a mix of housing, 

industry, offices, recreational 

facilities, open spaces and natural 

areas.  

In the mid term what would be 

different?

•   A region of stronger centres, more 

clearly defined natural areas;

•   Construction techniques would 

focus on energy efficiency and 

renewables;

•   In transport, fewer roads, more 

efficient cars, greater reliance on 

rapid public transport;

•   More efficient resource and energy 

use, and capital allocation;

•   Greater diversity in energy, water, 

social and cultural terms;

•   An economic and production 

system aligned to sustainability 

goals;

•   Carbon quotas (per individual / 

household);

•   Likely to be less international trade 

and greater local self reliance.

As an OECD report (1997) said, 

“sustainable development should 

become a way for ordering and 

approaching all other issues.  As 

such, sustainable development would 

be pursued inter alia as a broad 

framework to guide decision making 

in regional strategic planning.”

As an OECD 

report (1997) 

said, “sustainable 

development 

should become a 

way for ordering 

and approaching all 

other issues.
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INTRODUCTION

The focus of this workshop is to 

compare and contrast alternative 

pathways towards sustainability in the 

context of managing urban growth 

and development.

The conference theme asks two 

questions:

•   What is sustainability?;

•   How do we achieve it?

The purpose of this paper is to 

explore how people in the western 

Bay of Plenty sub-region have been 

answering these two questions 

through the development and 

implementation of the SmartGrowth 

Strategy and Implementation Plan.

BACKGROUND

Why SmartGrowth?

Every week in the western Bay of 

Plenty sub-region:

•   100 new people arrive from other 

parts of New Zealand in search 

of a great lifestyle in one of New 

Zealand’s nicest places to live.

•   52 people leave again, mostly 

because they can’t find a decent 

job (jobs pay 15% less than the 

national average) or afford to buy a 

house (house prices are 40% higher 

than the national average).

•   32 new houses get built, keeping 

a very large, thriving construction 

sector going;

•   54 more vehicles join the 

lengthening queues at every major 

intersection in the town.

•   45 more jobs are created, but many 

in low paid and low skilled work.

These are some of the indicators 

identified in 2001 that inspired 

leaders in the western Bay of Plenty to 

work hard toward having a vision for 

sustainability in their sub-region.

The western Bay of Plenty sub-region 

is part of the Bay of Plenty Region.  It 

includes the Western Bay of Plenty 

District Council and Tauranga City 

Council.

The population of the western Bay 

of Plenty in 2001 was 130,000. This 

is predicted to rise to 218,000 by 

2026 and 289,000 by 2051. But the 

population increase won’t be just 

“more of the same”.

Household structures are changing. 

While traditional families are likely 

to double in number by 2051, single 

and two-person households will 

treble. And the population is aging. 

In 2001, 5,000 people in the area 

were 80 years of age or older. By 

2051, this may increase to 35,000. 

SmartGrowth grew out of community 

concerns about continued rapid 

population growth, and a perceived 

lack of effective planning to manage 

this growth.  It wasn’t that the 

Councils were doing nothing.  In 

fact, they had over many years been 

spending very large amounts on 

research and planning projects to 

address growth pressures.  But this 

work was swimming in a sea of other 

projects and programmes that meant 

there was virtually no recognition 

outside of the Councils that anything 

serious was being done.

Unfortunately, and more seriously, this 

was also being done without a shared 

understanding of the issues.  In effect, 

there was tug of war going on for 

growth with the combined Councils 

forecasts for residential growth more 

than 20% higher than that projected 

for the sub-region. Someone was 

going to miss out. 

The reverse was true for employment 

land.  This was always relegated to 

the too hard basket or thought to 

be someone else’s problem, with the 

result that in 2001 the region was 

Craig Batchelar, Senior Principal, Boffa Miskell, Tauranga

SmartGrowth in the Bay of Plenty

Workshop Session - Urban Sustainability
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forecast to have no vacant industrial 

land at all available within 8 years, 

with spiralling land prices adding to 

the woes of attracting the right kind 

of business investment and decent 

jobs.

With so much uncertainty about 

how much and where growth 

and development might go, it was 

becoming impossible to make 

good decisions on how to manage 

infrastructure, particularly roads, 

with growth quickly outstripping 

remaining capacity.

What is SmartGrowth?

“SmartGrowth’ was initiated in the 

Western Bay of Plenty in 2001 in 

response to these issues. 

SmartGrowth is a collaborative, 

voluntary growth management 

organisation involving:

•   Tauranga City Council

•   Western Bay of Plenty District 

Council

•   Environment Bay of Plenty

•   Tangata Whenua

•   Other growth management partners 

(called “Strategic Partners”)

•   Government agencies, notably 

Transit NZ.

This organisation engages more than 

100 decision makers and advisors at 

governance and management levels 

on a regular basis.

The SmartGrowth structure was 

formally established under the “Joint 

Committee” provisions of the LGA.

The success of SmartGrowth depends 

on the quality of the working 

relationships between the agencies 

responsible for implementation.

SmartGrowth as a concept is now 

embedded in the functions, structure, 

and culture of the participating 

organisations.

The following diagram shows the 

core structure for SmartGrowth in its 

implementation mode:

WHAT IS 
SUSTAINABILITY - 
SMARTGROWTH’S 50 
YEAR VISION

Strategy Development Overview

The research phase of SmartGrowth 

investigated the demand (population 

and employment growth) and supply 

(capacity of land, natural resources, 

and services) sides of growth.

The research work provided a 

platform for developing a growth 

management vision and alternatives.  

Alternatives included low, medium 

and high intensity options.  All 

 SmartGrowth

Governance and Management Structure
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alternatives were realistic and viable 

and stressed the importance of 

providing a balanced outcome of 

“live, work, play”.  

Alternatives were assessed against 

sustainability criteria.  A preferred 

alternative was selected based on 

a best fit with the SmartGrowth 

vision.  

The preferred alternative was 

then developed in detail with an 

implementation plan that includes 

actions, lead and support agencies, 

costs and timing.

Consultation with stakeholders, 

tangata whenua and the community 

took place at each phase of the 

project.

The approved Strategy and 

Implementation plan was published 

in May 2004.

Planning Horizon

A fifty year horizon was adopted for 

SmartGrowth. The fifty year horizon 

was adopted because it was seen 

as enabling consideration of future 

outcomes without the constraint of 

self-interest of a current generation.

Initially, there was concern and 

criticism of the fifty year outlook.  

Some felt that there could be 

no information of any real 

value to support decision 

making over such a long 

period. 

However, this proved not 

to be the case, with good 

information available on long 

term trends in population 

growth and the likely pressure 

that this would bring to the sub-

region under different development 

scenarios.

Although a reasonable challenge at 

the time, fifty years should be viewed 

as a bare minimum for developing 

a growth management strategy 

promoting sustainability.  Under the 

RMA, the meaning of sustainable 

management includes:

 “Sustaining the potential of 

natural and physical resources … 

to meet the reasonably foreseeable 

needs of future generations…”

If a “generation” is the “average time 

in which children grow up and 

have children of their own (usually 

reckoned as about 30 years” (Oxford 

Dictionary), and the RMA refers to the 

plural (i.e. at least two generations) 

this sets a minimum planning horizon 

of  at least 60 years.

It is to be noted that some Tangata 

Whenua involved in the strategy 

supported a much longer planning 

horizon being adopted - at least 150 

years - being the time it may take to 

reverse the damage inflicted since 

the signing of the Treaty of Waitangi 

and to restore the wellbeing of their 

people and resources.

Vision Statement

The following general model 

was adopted as a “Sustainable 

Development Concept” for the 

Strategy, and the foundation for 

developing the vision statement:

Tangata whenua developed a parallel 

Sustainable Development Concept 

– the “Mauri Model” that reflected 

the Maori world view and enabled 

a complementary analysis of growth 

management issues.  Comparisons 

are shown below.

A fifty-year “vision statement” was 

formulated for managing growth.  

The vision statement is, in effect, 

Figure 7: Sustainable 
Development Concept.

Economy

Ecology

Society

Source: Prof John Craig, School of 

Environmental and Marine Sciences, 

University of Auckland.

Local Government Act 2002 Mauri Model Equivalent

• Economic • Individual

• Social • Society

• Cultural • Hapu

• Environment • Environment
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an agreed statement of what 

“sustainable development” means 

to the western Bay of Plenty sub-

region.

The sub-regional vision statement 

was formulated through a workshop 

p roce s s  w i th  Smar tGrowth 

participants and the community.  

This was an informed debate, with 

all participants having an awareness 

and understanding of growth and 

the capacity of the sub-regions 

resources that came from the 

research phase of SmartGrowth.

The key aspects of the vision are as 

follows:

By the year 2050 the western Bay of 

Plenty will be a unique sub-region, 

which has:

•   Maintained and improved its natural 

and cultural environment.

•   Enhanced the lifestyles of its 

communities and provided for the 

social needs of the people.

•   Created a thriving sustainable 

economy.

•   Provided an efficient and affordable 

infrastructure. 

•   Implemented an efficient and 

integrated planning process for 

growth management.

This overview could probably 

be applied to any region in New 

Zealand.  However, the full vision 

statement includes a far more vivid 

and meaningful description of the 

sub-region standing in 2051 and, 

importantly, the detailed outcomes 

required to achieve a vision that is 

unique to the western Bay of Plenty.  

The full vision statement is included 

at the end of this article.

The detailed outcome statements 

had a very important and practical 

application to strategy development.  

They were used as criteria to assess 

the advantages and disadvantages 

of growth management alternatives.  

As a result, the alternative approach 

that was finally chosen for strategy 

implementation was acknowledged 

as being the best fit to the sub-

region’s definition of sustainability.

Communications and the 

SmartGrowth brand

The SmartGrowth brand was 

unashamedly adopted because it 

was lively, catchy and a proven 

success in creating interest in work 

that had previously been invisible to 

the public within the acronym laden 

swirl of Council strategic planning 

projects.  

The original working title for 

SmartGrowth was the stodgy 

“Western Bay of Plenty Sub-regional 

Growth Management Strategy 

Study” (W.B.O.P.S.G.M.S.S).

Other predecessor work with 

equa l ly  appa l l ing  branding 

included the Western Bay of Plenty 

Urban Development Strategy Study 

(W.B.O.P.U.D.S.S.), Tauranga Urban 

Growth Strategy (T.U.G.S.), Vision 

2020,  Towards 2000….and so on.

SmartGrowth has been picked up 

locally and has a high degree of 

public recognition.  At first the local 

print media cynically attempted to 

undermine the brand by creating 

its own, reporting on SmartGrowth 

project progress as “The Way 

Forward”.

Locally, the SmartGrowth brand 

is now synonymous with values 

of collaboration, consistency, 

and comprehensive long term 

thinking.  The brand has now 

extended to include SmartEconomy, 

SmartLivingPlaces, SmartSpace, and 

the unfortunate SmartArts. 

While there are critics of some 

aspects of the strategy, the general 

community concern about the 

failure to plan have now been 

addressed.

SMARTGROWTH 
IMPLEMENTATION 

Implementation Plan

The implementation plan for 

SmartGrowth anchors sustainability 

into a wide range of policies and 

plans across three partner Councils 

and other agencies tasked with 

managing growth.  One of key 

successes has been to achieve a high 

level of agreement on the future 

outlook for the sub-region enabling 

more effective decision making, 

particularly for infrastructure 

provision and funding.

Although the BOP model of 

“SmartGrowth” applies the key 

principles behind the global brand, 

there are unique attributes that 

reflect uniquely local circumstances.  

This includes adaptation of the 

principles to a provincial, rural 

setting, and an acknowledged role 

for tangata whenua in both resource 
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protection and development.

Many of the implementation 

actions are not new.  The concept of 

setting urban limits and promoting 

urban consolidation as a first 

order strategy for natural resource 

protection has been promoted 

in regional and district plans for 

many years.  However, the reality 

of implementation had never 

been adequately tested.  Nor had 

the consequences of failure been 

considered.

Achieveability

The implementation actions are 

a balance between vision and 

achievability.  Two examples 

illustrate this point.

W h i l e  c o n s o l i d a t i o n  a n d 

in tens i f i ca t ion  a re  seen  as 

fundamentally consistent with 

sustainabi l i ty outcomes,  the 

s trategy ant ic ipates  75% of 

population growth occurring in 

comprehensively planned new 

Greenfield areas, and only 20% 

through redevelopment  and 

intensification of existing areas.  

This is seen as a realistic expectation 

for a small provincial city. 

Many of the existing areas in the 

City are relatively recent with 

less opportunity and likelihood 

for redevelopment.  The risks 

of overstating the potential for 

redevelopment in existing areas are 

great.  Non-achievement would 

force a significant shift in settlement 

pattern with major consequences 

for infrastructure.

A strong theme from community 

consultation was a call for a vastly 

improved public transport system, 

including provision of regular bus 

services and commuter rail as a 

way of avoiding or stalling much 

of the massive anticipated future 

investment in road infrastructure.  

Although most decision makers 

wanted to take this preference 

forward, expert advice was that the 

likely uptake would be quite limited 

(est 8% of commuter trips at best by 

2051) due to the size and geography 

of the urban areas, and that little 

or no difference would be made to 

road investment needs, at best 2-3 

years deferral over expenditure 50 

years.  

Decision makers felt this was 

too pessimistic and failed to 

recognise the changing shape of the 

population (aging) and pressures 

such as rising fuel costs. A “stretch 

target” of 20% of commuter trips 

by public transport by 2051 was 

adopted, and has been incorporated 

into transport planning.  

On the other hand, decision 

makers accepted that a commuter 

rail system was not likely to be 

viable with a relatively small urban 

population, but have highlighted 

the need to protect the rail corridor 

for potential commuter use post 

2051.

Non-Regulatory Methods

A shared understanding of the 

nature and consequences of growth 

and development in the BOP has 

been a major benefit of the Strategy.  

This has shaped perceptions of 

what the future may bring and 

influenced the market toward more 

sustainable outcomes with less 

reliance on regulatory intervention.  

This influence may prove to be 

as important as any regulatory 

measures that emanate from the 

strategy.

Developers now understand that 

building an endless stream of 

detached family homes will not 

meet projected future needs of the 

community.  There has been an 

obvious response in the local area, 

with an observable shift toward 

apartment style living in a well 

designed setting already on the 

ground, and many plans in the 

pipeline.

A strong trend has also emerged 

with the private sector picking 

up opportunities signalled in the 

strategy for comprehensive planning 

of new urban development.  A 

number of the most significant 

development components of the 

strategy are being implemented 

by private plan changes and/or 

with close collaboration between 

Councils and land developers.  

Examples of recent private plan 

changes init iated within the 

SmartGrowth framework are:

•   Pyes Pa West – 9000 population 

growth area

•   Rangiuru – 150 ha industrial 

employment area

•   Tauriko – 170 ha industrial 

employment area 

These initiatives represent a large 

direct cost saving to the public and 
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the improved timeliness from these 

processes is a very positive outcome 

for investment.

In our own office in Tauranga, we 

regularly check the SmartGrowth 

plan when considering potential 

work and when providing advice to 

clients on risks and opportunities.

Future Challenges

The Strategy has been in the 

implementation stage for nearly 

three years.

The Strategy is currently being 

reviewed and updated to reflect the 

large number of initiatives that have 

occurred since adoption.  The public 

submission process on the review 

will be likely to generate significant 

interest now that the community 

are aware of its degree of influence 

across many areas.

Although SmartGrowth is seen as a 

good example of effective engagement 

by tangata whenua, there is concern 

about the relative lack of progress in 

taking forward actions that provide 

direct benefit to Maori.

Collaborative approaches require 

a high level of input to sustain.  

Governance and management 

commitment across the partner 

organisations is very high.  There 

is  chal lenge in maintaining 

col laborat ion at  operat ional 

levels where the awareness and 

understanding of the issues may not 

be as strong.

Conclusion

The Smartgrowth Strategy has 

generally been a success in achieving 

its intended outcomes of achieving 

a shift toward a more sustainable 

urban growth management.

Although it is a conventional model 

of planning and relies on regulatory 

methods for implementation, 

there are also strong influences on 

outcomes brought about by the 

sharing of good quality information 

on likely future scenarios and issues 

for growth and development.

SmartGrowth provides a reliable land 

use framework for decision making 

on major infrastructure provision 

and funding that is essential for local 

and central government.

The Smartgrowth 

Strategy has 

generally been a 

success in achieving 

its intended 

outcomes of 

achieving a shift 

toward a more 

sustainable 

urban growth 

management.

The Vision Statement guides the 

management of future growth.  It 

answers three fundamental questions:

What sort of community do we want?

What things are important to achieving 

this?

How will we determine whether those 

achievements are being met?

In 50 years time…

The western Bay of Plenty is a 

place where people can contribute 

to and enjoy a quality of lie that 

meets their needs and aspirations.  

It provides lifestyle choices from 

surf  to mountaintops which 

support and reflect the natural 

attributes of the area.  There 

is a strong community feeling 

accompanied by spirit and pride 

Indigenous ecosystems (including 

estuaries, forest, wetlands, dunelands, 

streams and key ecological linkages) 

and species are highly valued and 

are an integral part of the landscape.  

Key habitats are in good condition, 

with healthy functioning ecological 

processes, and they are managed 

on a sustainable basis.  Tauranga 

Harbour, the coastline, and other 

key ecological features have retained 

high levels of naturalness.  There is 

on-going enhancement of indigenous 

biodiversity.

3.  Vision Statement
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The area continues to be a popular 

place for people to move to, attracted 

by the milk climate and coastal 

setting.  The area defines itself by 

its impressive recreation and leisure 

opportunities.  Residents and visitors 

alike have easy access to the Tauranga 

Harbour and ocean beaches, and 

enjoy their natural features.  There is 

an abundance of marine life, and the 

fishing and diving are good.

Wide-ranging work opportunities 

are provided throughout the area.  

Agriculture and horticulture continue 

to make a significant contribution to 

the economic health of the region, 

with the area being internationally 

recognized as a centre of excellence 

for related training and research.

Marine resources are also a significant 

source of wealth, including aquaculture 

and related food processing.  A range 

of well-located and serviced business 

parks has supported investment and 

employment.  The Port of Tauranga is 

New Zealand’s major export gateway.  

New housing, health and education 

services, and community facilities 

have been provided in a way that 

meets the needs of an increasingly 

diverse and an ageing population.

Urban areas are attractive, pleasant to 

live in, and have used land resources 

efficiently.  People can move about the 

area freely and safely.  The open space 

and walking and cycle networks allow 

people to remain physically active and 

healthy throughout their lives.  There 

is the opportunity to enjoy the view 

of important landscapes and natural 

features.  Development has been 

managed in a way that maintains the 

environment.

Tangata Whenua are using and 

enjoying their land and other resources 

in a manner that has sustained 

hapu communities.  Culturally 

important sites and areas have been 

protected from development and 

are a heritage resource prized by the 

wider community.  Tangata Whenua 

are active and valued contributors 

to resource management and 

development decision-making.

SUB-REGIONAL VISION 
STATEMENT

By the year 2050 the western Bay of 

Plenty will be a unique sub-region, 

which has:

•   Maintained and improved its 

natural and cultural environment.

• Enhanced the lifestyles of 

its communities and provided for the 

social needs of the people.

•   Created a thriving sustainable 

economy.

•   Provided an efficient and affordable 

infrastructure.

•   Implemented an efficient and 

integrated planning process for 

growth management.

These give key aspects of the vision 

are achieved through the outcomes 

noted below each point.

Maintained and improved its natural 

and cultural environment

There is no further degradation 

of the environment, indigenous 

biodiversity is no longer under threat, 

and there is active enhancement and 

improvement.

The indigenous and statutory right 

of Tangata Whenua to exercise 

kaitaikitanga over taonga, which 

includes the retention of land in 

Tangata Whenua ownership, is 

supported.

The outstanding landforms of the 

Tauranga Harbour, Mauao, and the 

Kaimai and Mamaku Ranges are 

maintained and enhanced.

The quality of the sub-region’s water 

resources (including harbours, 

estuaries, rivers, streams and aquifers) 

is improved.

The quality and quantity of the sub-

region’s fisheries, indigenous plants 

and animals are improved.

A successful balance between the use, 

development and protection of the 

coastal landscape has been achieved.

Cultural heritage resources have been 

protected and enhanced.

The visual integrity of important 

landscape features has been protected, 

including ridgelines and other key 

landforms.

These outcomes are addressed under 

the following Implementation Method; 

Natural Environment and Biodiversity; 

Open Coast; Harbours; Land; Fresh 

Water, Air; Energy, Landscape; Hazards 

and Heritage Places.

Enhanced the lifestyles of its 

communities and provided for the 

social needs of the people

Urban design has supported live, 

work and play associations through 

mixed land uses.
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Settlements have a distinct character 

and identity that provide a sense of 

place.

As the “heart of the sub-region”, the 

city centre of Tauranga is a vibrant area 

which has an emphasis on specialty 

shopping, entertainment, cultural 

facilities, inner-city residential living 

and sufficient employment to ensure 

that there is a strong relationship 

between work and living.

Other town centres continue as 

service and social and cultural focal 

points, and new communities include 

accessible centres providing a range of 

retail, service, and recreation facilities.

The versatility of rural land and the 

opportunity to enjoy the rural way of 

life is maintained.

Tangata Whenua use and enjoy their 

ancestral taonga.

There are places, spaces, and occasions 

for people to meet their needs.

The community provides for a 

diversity of peoples.

Housing (including papakainga 

housing) meets both lifestyle and 

lifecycle needs.

People are healthy, have access to a 

range of education needs and feel safe 

in their communities.

These outcomes are addressed in the 

following Implementation Methods: 

Regional Settlement Strategy; sub-

regional settlement pattern; Residential 

Development; Rural Issues; Aggregates 

and Mineral Resources, Business; City 

and Town Centres; Tangata Whenua; 

SmartSpace (Open Space, sports and 

leisure); Education; Health; Community 

Development and Affordable Housing.

Created a thriving sustainable 

economy

Horticulture and agriculture are 

significant components of the sub-

regional economy.

Strong on-going growth in the 

labour force is recognized through 

employment choice.

Industry and other economic activities 

are clean and based on responsible 

environmental practices.

The community provides for the 

education and skill development of 

its population.

These outcomes are addressed 

in the following Implementation 

Methods: Economic Development and 

Employment.

Provided an Efficient, Affordable, 

Integrated and Sustainable 

Infrastructure

New settlements start when existing 

settlements reach their capacity.

Accessibility is improved by a 

transport system that reduces car 

dependence.

The rate of growth within each 

settlement has not exceeded its ability 

to absorb the development.

A diverse range of innovative, safe, 

efficient and effective infrastructure 

solutions including technology are 

used.

Innovative funding methods 

bridge the gap between cost and 

affordability.

These outcomes are addressed in the 

following Implementation Methods: 

Transport; Water Supply; Wastewater; 

Stormwater, Solid Waste; Utilities and 

Infrastructure.

Implemented an efficient and 

integrated planning process for 

growth management

The community has full opportunity 

to participate and is participating in 

key decision-making processes in a 

partnership relationship.

Policies and actions of the 

SmartGrowth partners have reinforced 

the outcomes agreed to and sought.

Partnerships between Tangata 

Whenua, the Crown and local 

authorities provided for the practical 

exercise of kaitakitanga. The level of 

regulation reflects the level of effects 

being managed.

Organisations providing services 

co-operate and co-ordinate their 

planning.Key assumptions and 

growth triggers are anticipated and 

regularly monitored.

Community health indicators have 

been accepted as indicators of 

successful growth management.

These outcomes are addressed in the 

following Implementation Methods: 

Governance; Community Engagement; 

Funding; Monitoring and Review; 

Resourcing; Risk Management; 

Development and integration of Plans 

and Policies.
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INTRODUCTION

Initiating and implementing 

a consensus building process 

can be a daunting task, 

especially when there are a great 

number of parties involved, as is 

often the case when dealing with 

issues of environmental concern.  

Each conflict is different and there 

are no hard and fast rules about 

when consensus building is likely 

to succeed. Conflict is ubiquitous.  

It takes many different forms and 

can impact (and be impacted by) 

different stakeholder or interests 

groups in many different ways.  

These conflict dynamics change 

over time. 

This article is the fourth in a 

series on the development of the 

Environmental Law Roundtable 

of Australia and New Zealand 

(ELRANZ)  in  the  Resource 

Management Journal (RMJ).  An 

introduction to ELRANZ is covered 

in the first article produced in the 

RMJ.  The second article discussed 

some of the legal issues arising out 

of consensus building processes.  

In the third article, processes with 

respect to designing consensus 

building projects were explored.  

The ELRANZ series will continue to 

appear in future editions RMJ.  

WHAT IS CONFLICT 
ASSESSMENT?

C o n f l i c t  a s s e s s m e n t  i s  a 

recommended when convening 

a consensus building process.  

Conflict assessment has been 

defined as:

The rigorous, step-

by-s tep ,  theory 

ba s ed  ana l y s i s 

of  interpersonal 

disputes to determine 

its features and 

c h a r a c t e r i s t i c s .  

Conflict (assessment) 

enables the user to 

plan an approach to 

dealing effectively 

with… conflict. 

(L Coltri, Conflict 

D i a g n o s i s  a n d 

Alternative Dispute 

Resolution (2004) 

cited in Gregory Tillet, 

‘Conflict Analysis and 

Dispute Diagnosis’ 

(2005) 16 ADRJ 292, 

p294)

Environmental Law Roundtable 
of Australia and New Zealand: 
Environmental Conflict 
Assessment

John Haydon, Barrister at Law, ADR Consultant & Convenor of 
ELRANZ, Brisbane, Australia

and 

Gemma Ayriss, Fifth year Bachelor of Laws and Bachelor of 
Economics (Environmental) & Young Professional and Research 
Consultant to EcoDirections International Pty Ltd, Brisbane 
Australia
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Conflict assessment is, therefore, 

the process by which an assessor 

(usually a neutral third party) 

collates and interprets data collected 

from confidential interviews with 

key stakeholders in an attempt to 

understand the elements of the 

dispute:  people, dynamics, issues 

and interests.  Without a thorough 

understanding of the elements of a 

particular environmental conflict 

designing a conflict resolution 

process will be more difficult.  In 

fact, a poorly designed process can 

worsen an existing conflict.    

This approach to environmental 

conflict assessment is just one 

possible example.  

THE CONFLICT 
ASSESSOR – A NEUTRAL 
THIRD PARTY

To deal with the complexities 

arising from a potential consensus 

building project, it is often advisable 

to approach a professional neutral 

third party to request their expertise 

in conducting a conflict assessment.  

Essentially, a conflict assessment is 

an information gathering exercise 

that produces recommendations 

regarding:

•   potential stakeholders in a 

conflict or proposed consensus 

building effort;

•   important issues;

•   the feasibility of proceeding 

with consensus building, given 

institutional, financial and other 

constraints; and

•   the circumstances required for 

the meaningful participation of 

parties.

It is essential that a conflict 

assessment be conducted by 

someone who will be perceived by 

all stakeholders as impartial.  The 

involvement of a neutral third party 

in conflict assessment allows the 

stakeholders to gauge whether the 

assessor is likely to be an impartial 

and effective facilitator.  

In addition, there are a number of 

practical skills which an assessor 

of a conflict ought to have.    The 

assessor should be an effective 

interviewer.  She or he should know 

how to elicit direct answers from 

key informants, follow up on vague 

or ambiguous comments, seek 

clarification, be able to summarise 

comments and identify the main 

themes and key issues arising from 

the preliminary discussions.  

As such, the assessor plays an 

important relationship building 

role before the consensus building 

process itself begins.  The individual 

who conducts a conflict assessment 

often goes on the mediate the group 

conversation if it proceeds.  One-

on-one, confidential interviews 

allow the assessor to get to know 

each stakeholder individually.  The 

more comfortable an interviewee 

feels, the better the interview and 

the more valuable information will 

be shared. 

A conflict assessment creates an 

opportunity for the assessor to 

educate the stakeholders about what 

it takes to initiate a consensus-based 

process and follow it through.  The 

assessor can answer questions and 

address concerns in private, so that 

each potential participant can make 

an informed decision about whether 

or not to participate.  At a time 

when the use of ADR and consensus 

building is becoming more widely 

understood across all sectors of civil 

society, the importance of education 

cannot be stressed enough.  As more 

attempts are made to introduce 

ADR and consensus building into 

our decision making culture, we 

will be looking to learn from those 

people or groups who have been 

there before.  Third party neutrals 

engaged in environmental conflict 

assessment are in excellent positions 

to improve our understandings of 

conflicts within this specialised 

field.

Overall ,  this means that an 

assessor should have the requisite 

knowledge, skill and background 

to ensure the process is completed 

effectively, efficiently and with 

sufficient attention to detail.  With 

an increased focus on professional 

ethics within the environmental 

fields, these skills are becoming 

more than desirable; they are 

indeed expected.   The failure 

to understand the dynamics of a 

particular conflict will, more than 

likely, result in some resolution 

strategy that is not suitable for the 

specific context.  Moreover, possible 

options for finding common ground 

between the stakeholders may be 

overlooked if the conflict is not 

carefully assessed.

BENEFITS OF CONFLICT 
ASSESSMENT

A conflict assessment enables the 

assessor and thereby, the party or 

parties convening the consensus 



Resource Management Journal 40

building process, to identify the 

relevant stakeholders, map their 

substantive interests and begin 

to scope areas of agreement and 

disagreement among them.  It also 

allows the assessor to explore the 

parties’ incentives and willingness 

to negotiate in good faith.  All of this 

information is crucial to deciding 

whether a consensus building effort 

should proceed and, if it does, 

how it could be structured.  The 

advantage of a conflict assessment is 

that it allows important information 

to be gathered before the consensus 

building process has begun in 

earnest.  This vital background 

information provides an opportunity 

for all important topics and 

perspectives to be considered from 

the outset.  It will also point to gaps 

in the process, and highlight where 

more information is needed.

It is sometimes argued that conflict 

assessment is unnecessary, expensive 

and time consuming.  Conveners 

may believe that the key issues and 

stakeholders are already self-evident.  

However, the focus of any consensus 

building process should be ensuring 

that all perspectives are canvassed.  

The greatest danger of proceeding 

without a conflict assessment is 

leaving out a key stakeholder.  Even 

one party, inadvertently overlooked, 

may later undermine the legitimacy 

of the effort by proving it to be non-

inclusive. As consensus building 

is a process of seeking unanimous 

agreement, involving a good faith 

effort to meet the interests of all 

stakeholders, any final decisions 

should only be made after listening 

carefully to everyone’s concerns 

(Lawrence Susskind & Jennifer 

Thomas-Larmer, ‘Conducting a 

Conflict Assessment’, in Lawrence 

Susskind, Sarah McKearnan & 

Jennifer Thomas-Larmer, The 

Consensus Building Handbook 

(1999), pp99-136).  This includes 

stakeholders who are hard to find and 

challenging to engage with as well as 

those groups whose voices are rarely 

(if ever) heard or acknowledged.  An 

assessor will be able to collate the 

views of all stakeholders, identify 

difficulties and reveal reluctant or 

overlooked participants.

Another potential trap when 

embarking  on a  consensus 

building process without a conflict 

assessment is the failure to address 

the right issues.  If key issues are 

left off the agenda, the credibility 

of the effort will be weakened.  The 

failure to address the real causes of 

an environmental conflict will, over 

time, see the conflict re-emerge.  

Without understanding a conflict, 

there is also a chance the group 

could try to address the question in a 

way that is too complex to handle.  

At the assessment stage, the ‘no-

project’ option is always considered.  

The question whether a consensus 

building strategy, or some other 

alternative dispute resolution 

process, should be initiated at all 

is vitally important. It has been 

remarked that “[t]here seems to be 

an assumption that a process (like 

mediation) can or should be applied 

in almost any situation without any 

preceding analysis as to why or 

whether it might be appropriate” 

(Tillet, above at p292).    This is 

a very relevant consideration to 

keep in mind at all times.  A key 

stakeholder may admit during a 

confidential interview, that he or 

she is unwilling to accept consensus 

as a goal, or has a reason to actively 

undermine any agreement reached.  

In situations such as these, unless a 

re-education or similar persuasive 

process is successful in getting a 

commitment to the goal, consensus 

building is not the most appropriate 

dispute resolution method, and other 

alternatives should be explored. 

A conflict 

assessment 

enables the 

assessor and 

thereby, the 

party or parties 

convening the 

consensus 

building process, 

to identify 

the relevant 

stakeholders, map 

their substantive 

interests 

and begin to 

scope areas of 

agreement and 

disagreement 

among them.



Resource Management Journal 41

APPROACHES TO 
ENVIRONMENTAL 
CONFLICT 
ASSESSMENT

Almost  a l l  prac t i t ioners  o f 

alternative dispute resolution 

agree that some sort of assessment 

should be conducted at the outset 

of a convening effort.  Different 

situations and circumstances, 

depending on the dynamics of the 

conflict under analysis, will demand 

different approaches.  However, the 

overall objective will remain the 

same:  to identify stakeholders and 

key issues, analyse the feasibility 

of moving forward and designing a 

work plan for proceeding. 

The value of the analysis lies 

not in the method by which it is 

undertaken, but the fact that it is, 

indeed, undertaken.  As such, the 

best analysis will not necessarily 

apply a single conflict analysis 

model.  It has been said:  

Because confl ict 

situations can be 

so diverse, and 

because  models 

are not exclusive 

representations of 

“truth”, we are not 

looking for a single 

model of conflict 

that will help us in 

all situations. Rather, 

we are looking for a 

number of models of 

conflict analysis that 

will help us in different 

situations, different 

circumstances, and 

with different people. 

Said another way, 

there are many, many 

different points of 

view or frameworks by 

which to understand 

conflict, many of 

which can be valid 

and useful.

(G Furlong, Conflict 

Analysis models for 

Mediators and Other 

Pracitioners (2002), p4 

http://www.mediate.

com/articles/furlong1.

cfm viewed August 

15, 2006)

While each assessment will vary, 

most will include these six basic 

steps: introduction and scoping; 

information gathering; analysis; 

process design (if appropriate); 

repor t  wr i t ing ;  and  repor t 

distribution.  

CONCLUSION  

In essence, a conflict assessment 

is an educational process.  It is 

preparatory in nature.  Of conflict 

assessment, it has been said:

Conflict assessment 

enables the user to 

clarify the reasons 

for the conflict, the 

deep-seated goals 

and interests of the 

disputing parties, and 

the impediments to 

effective resolution, 

with a level of 

complexity that real-

life conflicts presents 

a n d  d e m a n d s .  

Knowing the conflict 

at this level of detail 

and objectivity enables 

practitioners of conflict 

(assessment)… to 

tailor the very best 

process to meet 

the needs of those 

with whom they are 

concerned.  It allows 

the users… to develop 

better strategies 

for addressing the 

conflict.

(Coltri, above at 

p294)

Consensus building efforts are 

becoming more  widespread 

and what is apparent is that 

each situation is different.  Each 

potential effort must be designed 

anew, drawing on the successes 

of previous experiences and 

incorporating mechanisms to ensure 

mistakes are not repeated.  While it 

may appear that likely stakeholders, 

issues of dispute and the structure 

of a process are readily apparent, 

the value of a conflict assessment is 

that it identifies issues that would 

otherwise be overlooked.  This 

ensures each consensus building 

effort gets off to a good start, is 

credible, and capable of ensuring 

the support of all those involved.  

ELRANZ advocates a well designed, 

thorough and innovative approach 

to each issue referred to it for 

consensus building.  

Through its network, ELRANZ 

can also assist in identifying and 

expanding the list of potential 

stakeholders.  

ELRANZ also has a panel of neutral 

facilitators, to prepare environmental 

conflict assessment reports.
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A “MEETING OF 
THE MINDS” IS NOT 
NECESSARY

Genesis Power Limited v 

M a n a w a t u - Wa n g a n u i 

Regional Council (High 

Court, Wellington, CIV-2004-

485-1139, 29 August 2006, Wild 

J) involved successful appeal 

proceedings brought by Genesis 

Energy following an Environment 

Court decision to reduce Genesis 

Energy’s water-related resource 

consents for its Tongariro Power 

Development (“TPD”) from 35 years 

to 10 years.  In short, the High Court 

rejected the Environment Court’s 

decision to introduce a short term 

of consent as a form of mitigation 

to allow a “meeting of the minds” to 

occur between Genesis Energy and 

the Maori Respondents.  

ENVIRONMENT COURT

Following approximately 10 years 

of consultation and preparation, 

Genesis Energy was granted 53 

resource consents for TPD by the 

Waikato Regional Council and the 

Manawatu-Whanganui Regional 

Council in August 2001.  On appeal, 

the Environment Court considered 

that some mitigation measures 

needed to be taken in order to 

address the effects of TPD on Maori, 

and narrowed the options down to 

either a reduced term of consent or 

consent conditions.

It was in this context that the Court 

introduced the concept of a “meeting 

of the minds”.  The Court considered 

that the complex issue of reaching a 

sustainable balance between Maori 

and the national interest required a 

meeting of the minds of expert and 

Maori witnesses.  In this instance, 

the meeting of the minds construct 

was used by the Court to justify its 

decision to reduce the term of the 

consents to 10 years.  The High 

Court summarised the intent of the 

Environment Court in imposing the 

10 year term as:

a means of drawing 

the opposing parties 

together, encouraging 

if not obliging dialogue 

between them, and 

concentrating their 

minds on identifying 

the adverse effects 

of TPD on Maori 

interests and on ways 

of mitigating those 

effects.

HIGH COURT

Genesis Energy’s appeal was refined 

to “five core issues”, the first of which 

questioned whether the Environment 

Court’s “meeting of the minds” 

requirement was based on irrelevant 

or erroneous considerations, or 

whether it was otherwise an improper 

test or purpose.  

Genesis Energy submitted that the 

“meeting of the minds” construct 

did not achieve mitigation of adverse 

effects on Maori, emphasising the 

fact that Genesis Energy had already 

gone to what the Environment 

Court recognised as “considerable 

lengths” to consult with the affected 

parties.  Responding to this, the 

Maori Respondents contended that 

the “meeting of the minds” construct 

should be interpreted as an “informed 

hope”, rather than a statement of 

purposive intent - a response which 

the High Court considered reinforced, 

rather than answered, Genesis 

Energy’s submission, as it “does not 

suggest any basis for confidence that 

the construct will work”.  

The High Court agreed with Genesis 

Energy’s submissions that the 

“meeting of the minds” construct was 

unprecedented, not in accordance 

with the Act, not recognised by 

case law on the Act and would set a 

dangerous precedent.  In particular, 

His Honour Wild J stated that:

I share Genesis’ view 

that there exists no 

rational basis for the 

Environment Court’s 

conclusion that 

Case Notes

By Stephanie Browne, James Gardner-Hopkins 
and Katie Johnston, Russell McVeagh
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repeating a consultation 

/ effects assessment 

process over the next 

10 years will secure the 

“meeting of the minds” 

hoped for by the 

Environment Court, 

and fundamental to its 

decision. 

The High Court also found the 

“meeting of the minds” construct to 

be flawed in that the Environment 

Court created an additional and 

alternative vehicle by which the 

Maori Respondents could express 

their concerns, rather than deciding 

the application on the information 

available to it.  This was compounded 

by the fact that the construct 

essentially allowed the Maori 

Respondents to “take advantage of 

their own failure or refusal to engage 

in the RMA process.”  

The High Court considered that the 

Maori Respondents had failed to 

discharge their initial onus to call 

evidence to support the mitigation 

measures they deemed appropriate. 

Consequently, Wild J maintained that 

the Environment Court’s response of 

reducing the term of the consents 

to allow for some agreement, or 

evidence, as to mitigation measures 

was “not a proper legal response to 

a failure to discharge an evidentiary 

onus”. 

The High Court granted the appeal, 

referring it back to the Environment 

Court for fresh determination of the 

appropriate term of the consents. 

It is acknowledged that Russell McVeagh 

were the solicitors for Genesis Energy in 

these proceedings. 

ANOTHER SUCCESSFUL 
CHALLENGE TO NON-
NOTIFICATION

In Dury v Palmerston North District 

Council (High Court, Palmerston 

North, CIV-2005-454-896, 11 

September 2006, Miller J) the High 

Court declared unlawful and set aside 

a consent for an  orthodontic practice 

in a residential area granted by the 

Palmerston North District Council 

on a non-notified basis.  

Once again, the critical question 

was whether or not the Council 

sufficiently informed itself of the 

adverse effects before deciding to 

proceed without public notification 

or the service on affected persons.  In 

making the Court’s decision, Miller 

J adopted, as Laing J had done in 

Northcote Mainstreet Inc v North Shore 

City Council [2006] NZRMA 137, 

the approach taken by the Supreme 

Court in Westfield (New Zealand) Ltd 

v North Shore City Council [2005] 

NZRMA 337, and citing the now 

familiar passage from the judgment 

of Blanchard J (paragraphs [114-116] 

of the Westfield decision) dealing with 

the adequacy and reliability of the 

information.  Miller J also confirmed 

that the Court will carefully scrutinise 

the material on which the Council 

relied to determine whether or not it 

was adequate.      

In this case, the applicant sought to 

establish an orthodontic practice with 

four chairs, two for surgeries and two 

for “set up”.  The applicant explained 

in his application that he would 

operate as the sole orthodontist with 

two assistants and a receptionist.  

The base activity, as a health facility, 

was permitted in the residential zone 

subject to compliance with specified 

performance conditions.  In this case, 

as certain performance conditions 

were not to be met, the activity 

was restricted discretionary, with a 

substantial area of discretion reserved 

to the Council, including discretion 

as to the standards not met, amenity, 

and the character of the residential 

zone.  

The neighbouring residents bringing 

the challenge against the grant of the 

consent were particularly concerned 

about noise and traffic effects.  In 

respect of noise, air conditioning and 

air compression units - which had 

not been addressed in the application 

or the Council’s decision - were 

installed which, initially, resulted in 

exceedances of the noise standards.  

By the time of the hearing they had 

been relocated and insulated, and 

the noise limits were being met.  In 

terms of parking, the residents noted 

that in orthodontic practices many 

clients are given short appointments 

for routine work, that would result 

in substantial demand for on-street 

parking.  

The Court observed that the residents’ 

concerns and observations about 

noise and parking - which were borne 

out in practice - “neatly illustrate the 

value of public participation in the 

planning process, for it is evident that 

they had not occurred to Council 

staff”.  

In assessing the information before 

the Council, the Court considered 

that the Council ought to have made 

further inquiries in respect of key 

matters, rather than simply rely on 

its own assumptions, or the word 

of the applicant.  For example, the 

Council’s failure to inquire further 

into the applicant’s assertion that 
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the activity would comply with 

the noise standards (ie by asking 

what noise would be created), for 

example, led it to overlook the noise 

made by the compressor and air 

conditioning units.  In a similar way, 

the application was “plainly deficient” 

in its assessment of traffic impacts, 

and, the applicant having recorded 

that “there would be some increase in 

vehicle movements”, the Council was 

on notice that further investigation 

was required.  The Council’s failure to 

make sufficient further inquiries, or 

properly understand the nature of the 

practice, led it to reach the conclusion 

that the traffic flows generated would 

be comparable to a normal residence.  

Contradicting this assumption, 

evidence provided by the plaintiffs 

indicated that the practice generated 

more than five times the traffic of a 

normal residence. 

Accordingly, the Court found that the 

information available to the Council 

was not sufficient to allow the Council 

to “understand the nature and scope 

of the proposed activity as it related 

to the District Plan, or to assess the 

magnitude of any adverse effect, or to 

identify those who might be adversely 

affected”, and was therefore made in 

error.  In terms of relief, the Court 

found on the evidence available to it 

that the environmental impact and 

impact on others were more than 

minor - and therefore, contrary to 

the Council’s assertions, that the 

Council might reach a different 

decision if it were to recognise those 

effects.  Accordingly, the Court set the 

consent aside, leaving the applicant 

to make another application should 

he wish to continue to practice 

from the site.  The Court noted that 

it would be open to the residents 

to seek enforcement orders in the 

Environment Court should they 

wish to prevent the applicant from 

continuing with its orthodontist 

practice until proper consent was 

obtained.     

THE DEFINITIVE 
WORD ON THE PART 
WITHDRAWAL OF A 
PROPOSED PLAN?

The recent decision of the High 

Court in West Coast Regional Council 

v Royal Forest and Bird Protection 

Society of New Zealand (High 

Court, Christchurch, CIV 2006-

409-000673, 8 September 2006, 

Chisholm J, Fogarty J) provides what 

is likely to be the definitive statement 

on a Council’s power to withdraw 

part of a proposed plan or change 

under Clause 8D of the first schedule 

to the Resource Management Act 

1991.  The issue has previously 

been the subject of consideration by 

the Environment Court in Eldamos 

Investments Limited v Gisborne District 

Council (W047/2005), Ministry of 

Conservation v Whakatane District 

Council ([2004] NZRMA 529), and, 

of course, the Environment Court 

decision under appeal (Royal Forest 

and Bird Protection Society of New 

Zealand v West Coast Regional Council 

(C170/05)).  

The High Court decision was on an 

appeal by the Council against the 

Environment Court’s decision, in 

the context of appeals by the Royal 

Forest and Bird Protection Society 

and Director General of Conservation 

seeking increased protection of 

wetlands under the plan, to treat 

the Council’s withdrawal of those 

parts of its proposed regional plan 

relating to wetlands as invalid.  The 

Environment Court had found that 

the purported withdrawal was in fact 

a variation, even though the Council 

had intended it to be nothing more 

than a withdrawal.  

Was the “alteration” a withdrawal or a 

variation?

The Environment Court in classifying 

the withdrawal as a variation relied, in 

part, on its interpretation of the term 

“alteration” as used in the context of 

clause 16 of the First Schedule of the 

Act, and that an alteration included 

a withdrawal.  In contrast, the High 

Court found that the term alteration 

could not be extended to include 

withdrawals.  The High Court found 

that the withdrawal simply returned 

the status of the relevant activities 

to that which existed prior to the 

notification of the proposed plan, 

and did not affect the balance of the 

proposed plan not being withdrawn.  

On this basis it did not consider 

that the withdrawal amounted to a 

variation.  

Did the Council have the power to 

withdraw part of its proposed plan? 

Clause 8D of the First Schedule 

provides a local authority with the 

ability to withdraw a proposed plan 

or change.  It does not expressly 

include the power to withdraw part 

of a proposed plan or change.  

The High Court conducted a 

comprehensive examination of the 

statutory and policy framework.  In 

reaching its conclusion that Clause 

8D does give local authorities the 

power to withdraw part of the 

proposed plan it considered (among 

other things):
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•   The starting position (and as 

recognised by Judge Thompson 

in Ministry of Conservation v 

Whakatane District Council) is that 

a broad power usually includes 

a lesser power, and that ancillary 

powers may often be inferred by 

the Courts.   

•   That to construe Clause 8D as 

granting a power to only withdraw 

an entire proposed plan would 

render that power unlikely ever to 

be used, given the significant costs 

of the plan promulgation process.  

•   That there was no implied 

obligation (as recognised by Judge 

Sheppard in Eldamos Investments 

Limited v Gisborne District Council) 

for public notice, submissions, and 

appeal on the exercise of a local 

authority’s power to withdraw 

under Clause 8D.  

•   While the withdrawal of part of 

a proposed plan will extinguish 

the ability of submitters to pursue 

appeals on the withdrawn matters, 

that right of participation is not 

likely to be removed altogether 

by the withdrawal but merely 

temporarily frustrated, given the 

likelihood that new plan changes 

would be notified at a later date, 

due to the continuing obligations 

on local authorities under sections 

30 to 32 of the Act.  

The Court also rejected the 

suggestion, in light of old authority 

(Wellington City v Cowie and Ors 

[1971] NZLR 1089), that the Act 

should be construed restrictively in 

favour of private property rights and 

a narrow construction of Clause 8D 

given.  

TELEVISION COVERAGE 
IN THE ENVIRONMENT 
COURT

The Environment Court has recently 

considered the protocol to be 

followed when an application is 

made to film an Environment Court 

hearing.  

In Fernwood Dairies Ltd v Transpower 

New Zealand Ltd (No 2) (C123/06) 

an application was made by TV 

Works Ltd to film the substantive 

hearing in October 2006.  The two 

parties requested, and the Court 

agreed, that filming be limited to the 

opening hour of the hearing, and 

that no witnesses would be filmed 

while giving evidence.  The Court 

also directed that filming is to be 

in accordance with the “Standard 

Conditions for Television Coverage” 

in Schedule 2 of the Environment 

Court’s In-Court Media Guidelines 

2005.

Based on the Environment Court’s 

In-Court Media Guidelines 2005, the 

following matters were considered 

relevant when assessing the 

application:

(a)  the need for a fair hearing; 

(b)  the desirability of open justice;

(c)   the principle that the media have 

an important role in the reporting 

of hearings as the eyes and ears of 

the public;

(d)   the importance of fair and 

balanced reporting of hearings;

(e)   the interests and reasonable 

concerns and perceptions of 

witnesses;

(f)   the media applicant’s standing as 

a media organisation; and

(g)   the nature of the hearing. 

Assessing those matters against the 

application by TV Works Ltd, the 

Court made the following points in 

support of its decision to limit filming 

during the hearing:

(a)   Because the evidence-in-chief 

was not to be in open Court, 

filming the cross-examination 

of the witnesses, in the absence 

of any filming of the evidence-

in-chief, “cannot lead to a fair 

and balanced reporting of the 

hearing”.

(b)   In terms of the concerns and 

perceptions of witnesses, whilst 

it was far more important to 

allow for rigorous questioning 

of witnesses than to spare the 

witnesses’ feelings, “reporting the 

questions and their answers very 

briefly and out of context may not 

be fair to the witness.”  However, 

the Court did not consider this 

to be a major concern.

(c)   Filming in Court does not allow 

for fuller, more accurate and 

fairer coverage than simply using 

a court reporter to voice what 

happened in Court.  The Court 

encouraged the latter option, 

particularly as the evidence-

in-chief was not to be read in 

Court.

CONSENT ORDERS IN 
THE ENVIRONMENT 
COURT

A recent decision in the Environment 
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Court has confirmed that parties 

settling appeals and filing draft 

consent orders for Court approval 

must not assume that the Court 

will “rubber stamp” negotiated 

settlements.  Accordingly, reliance 

(informal or otherwise) should not 

be placed on agreed provisions until 

the Court has issued its decision. 

Northland Regional Council & others v 

Far North District Council (A128/06) 

involved multiple appeals on 

the Proposed Far North District 

Plan provisions for the coastal 

environment and the General 

Coastal Zone.  An interim decision 

had been issued by the Court in 

February 2005 (A29/05) after a 

request from the parties for the 

Court’s guidance on the subdivision 

rules.

After that decision the parties 

worked both separately and 

with Environment Court assisted 

mediation to reach agreement on 

a range of coastal and subdivision 

matters.  The Court was then 

presented with a bundle of draft 

consent orders for its consideration.  

After reviewing the draft consent 

order documentation, the Court 

considered that its role was to 

integrate the strands of work, 

provide further directions and 

make determinations in the manner 

anticipated in its first interim 

decision.  Accordingly, the Court 

proposed a number of amendments 

to the draft consent orders, and 

directed counsel for the Far North 

District Council to consult with the 

other parties on the matters where 

the Court considered changes were 

necessary.  Amended draft consent 

orders giving effect to the changes 

were directed to be filed within 30 

working days (and if agreement was 

not reached then the parties had an 

opportunity to present their views 

by way of further submission to the 

Court).  

The Court explained its actions by 

acknowledging that:

the subject matter 

is complex, and 

that there are many 

interlocking aspects 

throughout the plan.  

That is why we have 

brought together our 

consideration of the 

various chapters and 

parts of chapters the 

subject of a number of 

consent memoranda.

Leave was granted to the parties 

to bring questions arising from the 

decision before the Court.  

URBAN CONTAINMENT 
DOES NOT OUTWEIGH 
NEED TO PROTECT 
LOCAL AMENITY 
VALUES

Heron v Auckland City Council 

(W086/06) involved an unsuccessful 

appeal by the Herons to build a third 

house on their 1062m2 section, a 

proposal that did not comply with 

the development density levels 

provided for in the Auckland City 

District Plan-Isthmus Section.  

The Court found that the proposal 

failed to pass either of the s104D 

thresholds, as it was considered 

contrary to the objectives and 

policies of the district plan, and its 

adverse effects on the environment 

were more than minor.  Interestingly, 

however, the Court went on to 

review the proposal under s104 and 

Part 2 of the Act and considered 

both the role of regional planning 

controls (such as urban limits) and 

the integrity of the district plan.

Discussing regional planning 

controls, the Court commented 

that the Auckland Regional Growth 

Strategy does not “impose further 

or higher obligations on individual 

land owners beyond those contained 

in existing documents”.  The Court 

noted that:

In considering the 

planning documents 

as a whole, it is plain 

to us that the Regional 

documents, while 

putting emphasis on 

the containment of 

the urban area do 

not outweigh, in this 

instance, the District 

Plan’s requirement to 

always consider, and 

protect, the amenity 

values which make 

the city an acceptable 

place in which to live.  

As for the integrity of the district 

plan, the Court considered that, in 

this instance, granting the Herons’ 

consent would impair the integrity 

of the district plan as future claims 

from neighbouring properties would 

be difficult to distinguish.
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