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The Final Straw for the RMA? Some shortcomings of the Resource 
Legislation Amendment Bill 2015

 � Simon Berry, Partner and Helen Andrews, Senior Associate, Berry Simons Environmental Law

Introduction

The Resource Legislation Amendment Bill 2015 (RLAB or Bill) 
represents the second phase of the National-led Government’s 
reform of the Resource Management Act 1991 (RMA), 
as signalled by the February 2013 discussion document 
(Ministry for the Environment Improving our resource 

management system (2013)) which indicates (at 6) that the 
Government considered further reform was necessary for 
the reason that it:

… continues to hear concerns that resource management 
processes are cumbersome, costly and time-consuming, and 
that the system is uncertain, difficult to predict and highly 
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litigious. The system seems to be difficult for many to 
understand and use, and is discouraging investment 
and innovation. The outcomes delivered under the RMA 
are failing to meet New Zealanders’ expectations. 

This is typical of language that has always 
surrounded the RMA, which has been a political 
football since even before its enactment. It also 
reflects the misconception that it is the RMA that is 
the problem and not its implementation. 

Some aspects of the Bill are worthwhile and can 
be supported. However, many aspects of the Bill 
are ill-conceived and poorly drafted. The 2009 and 
2013 Amendment Acts were a source of concern 
for their poor drafting, erosion of access to justice 
and unintended consequences. Even judged 
against those amendments, the RLAB represents 
a significant retrograde step, to such an extent 
that if enacted in its present form could prove to 
be the straw that breaks the RMA’s back in terms 
of efficiency and ease of application. The four key 
concerns relate to:

(a) amendments that are based on flawed 
assumptions or seek to address problems 
which have not been proven to exist and/or 
which could be dealt with under the existing 
framework;

(b) poor drafting coupled with the introduction of 
entirely novel legal concepts that will introduce 
further confusion, costs and delay; 

(c) further reductions in opportunities for public 
participation and access to justice; and

(d) the continued aggregation of power to the 
Minister for the Environment at the expense 
of planning by cooperative mandate, which 
has always been one of the cornerstones of 
New Zealand planning legislation. 

Such concerns are reflected in submissions on the 
Bill from local authorities and key professional 
organisations, including the Resource Management 
Law Association, New Zealand Planning Institute, 
Local Government New Zealand (LGNZ), the 
Auckland District Law Society and the New Zealand 
Law Society (NZLS). 

The severe erosion of rights of public participation 
seems to spring from a mindset reflected in the 
Regulatory Impact Statement (RIS) (at [253]) that 
such amendments are required because the RMA’s 
current scheme of broad public participation:

… undermines the purpose of notification and seeking 
submissions, which is to give decision-makers useful, 
focused input. 

With all due respect, this is an extraordinary non 
sequitur that is inconsistent with the basic concept 
of participation that has always been fundamental to 
RMA processes. Indeed, this thinking has spawned 
proposed reforms of a nature never seen before – 
amendments that represent a difference in kind 
rather than degree that if enacted would strike at 
the very heart of the RMA. 

Despite these shortcomings, the Bill has received 
little substantive attention. It is therefore imperative 
that the worst features of the Bill are highlighted in 
sufficient time for these to be objectively considered 
by officials and the Select Committee. To that end, 
this paper briefly addresses the Bill as a whole 
and then identifies some of the key concerns about 
the Bill as set out above. It is not intended to be an 
exhaustive analysis – the analysis in relation to the 
clauses addressed must necessarily be limited and 
there are worrisome provisions not addressed in 
this paper.

The Resource Legislation Amendment Bill – Overview

The Bill was introduced to Parliament in late 
November 2015 and had its first reading on 
3 December 2015. The Explanatory Note states that 
the Bill’s overarching purpose:

… is to create a resource management system that 
achieves the sustainable management of natural and 
physical resources in an efficient and equitable way. 

The Bill seeks to achieve the following three 
objectives:

(a) better alignment and integration across 
the resource management system (to avoid 
duplication, ensure internal consistency 
and that the tools under the RMA are fit for  
purpose);

(b) proportional and adaptable resource 
management processes (with increased 
flexibility and adaptability, and allowing 
processes and costs to be scaled to reflect 
specific circumstances); and

(c) robust and durable resource management 
decisions (based on high value participation and 
engagement and an upfront focus on planning 
decisions, rather than individual consents). 
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The Bill includes over 40 individual proposals (other 
than “minor fixes”) which can be categorised into 
seven broad themes, namely: 

(a) Greater national consistency and direction; to 
achieve this, the Bill’s proposes to:

i. Introduce a new regulation-making power, 
allowing the Minister to prohibit, remove 
and prescribe certain planning provisions.

ii. Enable the development of a national 
planning template (NPT), which prescribes 
the structure and format for policy 
statements and plans, and substantive 
content on matters requiring national 
direction or consistency. 

(b) Creating a responsive planning process; to 
achieve this, the Bill proposes to:

i. provide for plan changes to be processed, 
limited, or notified in appropriate 
circumstances, with limited rights of appeal; 
and

ii. introduce two new “alternative” plan making 
tracks to the current Schedule 1 process: the 
collaborative planning process (CPP) and the 
streamlined planning process (SPP).

(c) Simplifying the resource consenting system; to 
achieve this, the Bill would:

i. introduce a ten-working-day time limit 
for determining “simple” or “fast-track” 
applications;

ii. allow councils to “deem” certain low impact 
activities as “deemed permitted activities”;

iii. prescribe the parties eligible to be notified 
of different types of applications;

iv. provide greater ability for a consent 
authority to strike out submissions 
(including where these are not supported by 
evidence); and

v. require that resource consent conditions be 
directly connected to an adverse effect or 
applicable district or regional rule. 

(d) Ensuring efficient and speedy resolution of 
appeals. 

(e) Reducing overlaps and duplications between 
various statutes within the resource 
management system.

(f) Making several RMA process “improvements”. 

(g) Other minor technical “fixes”.

Submissions on the Bill were heard by the Local 
Government and Environment Committee during 
April and May, 2016. The Select Committee is 
scheduled to report back in September. It obviously 
has a crucial role to play.

Flawed assumptions on which the Bill is based 

The Bill contains a number of proposed “reforms” 
that are based on flawed assumptions as to issues 
which need to be addressed. The upshot is that the 
Bill contains provisions that are designed to solve 
problems that do not exist or are not of a sufficient 
scale as to warrant legislative intervention. These 
will require councils to gear up for change for little 
benefit and which could well have unintended 
negative consequences.  

Flawed assumptions regarding the plan-making 
process

The first example of a flawed assumption (per the 
Explanatory Note to the Bill) is the rationale for 
introducing the CPP and SPP as alternatives to the 
current First Schedule process, namely that:

… current plan-making processes are often litigious 
and costly. The length of time taken to develop a new 
plan and resolve any appeals (approximately 6 years) 
means that plans lack agility and are not able to be 
responsive to urgent issues. A significant amount of 
time taken for plans to become operative has been 
spent resolving appeals in the Environment Court.

Contrary to that, the RIS itself notes (at [143]) that 
over the last ten years more than three-quarters 
of all plans (77 per cent) and the vast majority of 
plan changes (92 per cent) have been successfully 
determined within two years of notification. This is 
consistent with analysis in the Environment Court’s 
Annual Review for 2014. 

Practitioners know that where plans or plan 
changes have exceeded the two-year time frame, it is 
generally because the issues were of such complexity 
and importance, and attracted the attention of so 
many vested interests, that time was needed to 
achieve a quality outcome. A classic example is the 
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Waikato Water Allocation variation in which the 
Environment Court expertly juggled and adjudicated 
across a broad array of vested interests over a period 
of many months. 

Either way, the time taken in the minority of cases 
need not be seen as a failure of the First Schedule 
process. These figures do not support a conclusion 
that all plan-making processes consistently take too 
long or lack “agility” and are unable to be responsive 
in the majority of cases and when required. 

Further, neither the RIS nor any other material 
produced in support of the Bill provides any data to 
support the assumption that a “significant” amount 
of the plan-making process is spent resolving 
appeals in the Environment Court. The reality is 
summarised in the Environment Court’s 2015 Annual 
Review (at 19):

In recent sets of such appeals, mediation has been 
undertaken commencing as soon as all parties 
have been identified under s 274, and brought to a 
conclusion about 10 or 11 months after the cases have 
been filed, with a high degree of success. Councils 
have been enabled to make large parts of the proposed 
instruments operative in short order if they wish, 
leaving the Court to move quickly to resolve remaining 
issues through hearings, facilitated conferences of 
experts, and pre-hearing and settlement conferences. 

As an example, proactive case management and use 
of mediation resulted in the vast majority of the 
appeals on the Waikato Regional Policy Statement 
being resolved by consent order within just over a 
year. 

The concept underpinning the CPP is that time spent 
litigating issues at hearings could potentially be 
reduced or avoided by encouraging more “up-front” 
engagement with the community and stakeholders in 
the preparation of proposed planning instruments. 
That concept is supported. However, such “front-
loading” of plan making is already undertaken under 
First Schedule processes (indeed, this is specifically 
anticipated by cl 3(2) of the First Schedule). One 
wonders whether encouraging this practice requires 
the introduction of a whole new alternative planning 
process. 

Further, we are now moving into the second 
generation of plans, and plan reviews are commonly 
being undertaken on a “rolling review” or chapter-
by-chapter basis. Consistent with the statistics 
cited in the RIS and by the Environment Court 
(Environment Court Annual Report 2015), both these 

factors are resulting in faster planning processes 
and reduced need for appeals. 

We therefore question the need for introducing two 
completely separate alternatives to the current First 
Schedule plan-making process, especially as they 
are unlikely to achieve better planning outcomes 
or time and cost savings over making appropriate 
amendments to the First Schedule process. 

The speed versus quality conundrum

Plan making is a complex exercise which directly 
affects property rights and financial viability – 
sometimes time is needed to produce a sound result. 
A concern which arises in this context is the potential 
that the desire for speed in plan making may result 
in sub-standard outcomes both in terms of process 
and the plan itself. The desire for speed can overlook 
that existing provisions remain appropriate in the 
meantime while the new plan is put through its paces.

The Proposed Auckland Unitary Plan (PAUP) is a 
good example. The speed with which it was prepared 
resulted in a very poor plan to kick the process off 
with. The process that has been followed might 
look acceptable on paper but is generally regarded 
as being too hurried, with too little time devoted 
to many complex and important issues. This is not 
a criticism of the Independent Hearing Panel which 
has done an exceptional job. But if Auckland ends 
up with a silk purse as a result of the PAUP process, 
it would have done so in spite of the process rather 
than because of it. Similar comments have been 
made about the bespoke process to produce the new 
Christchurch District Plan. 

The short point is that it is simply too early to 
enshrine such processes in legislation on the flawed 
assumption that they have been successful. 

Flawed assumptions regarding the consenting 
process

The Bill is also based on flawed assumptions in 
relation to the consenting process. The relevant 
cabinet paper (Ministry for the Environment Cabinet 
Paper for the Second Phase of Resource Management 
Reforms: Batch 1 of policy decisions (February 2016) 
states (at 7) that:

Consenting requirements for minor or less complex 
projects do not always reflect the scale of the activity. 
As a result, applicants wishing to undertake minor or 
less complex projects are often subject to unnecessarily 
costly and time-consuming processes.
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Clearly, applicants are sometimes put to more cost 
and expense than they should be. But such issues 
are most often a result of poorly worded plan 
provisions, a lack of council resources, or relevant 
provisions being wrongly interpreted and applied by 
council officers. Paradoxically, recent amendments 
to the RMA (particularly those in 2009 and 2013) 
have themselves contributed to costs and delays by 
adding complexity and new provisions that need to 
be understood and applied. Legislating for faster 
consenting processes will not address these issues – 
indeed, for the reasons outlined below, it is more 
likely to exacerbate them. 

The RMA already provides for decisions on 
non-notified applications to be made within a 
maximum 20 working days; controlled or restricted 
discretionary activities which can generally be 
dealt with quickly; a presumption that applications 
should be processed on a non-notified basis; and the 
ability for potentially affected parties to provide 
the written approvals so that effects on them can be 
disregarded.

The upshot is that 95 per cent of all consent 
applications for 2012–13 were processed on a non-
notified basis (Cabinet Paper at 7). This does not take 
into account the vast number of activities that can be 
carried out as permitted activities. In this context, 
does justification really exist to introduce a ten-day 
(rather than 20-day) fast-track consent process? 
Are the complications associated with providing 
for “deemed permitted activities” justified? Are yet 
further changes to the notification provisions really 
needed? 

We suspect that any likely benefits will be more 
illusory than real in terms of reducing costs and 
delays for consent applicants – in fact, the exact 
opposite is likely to be true given the complexity of 
some of those proposed provisions and the novel 
concepts that the Bill introduces.

Proposals that will increase complexity, costs and 
delays

The RMA has been subject to several substantive 
rounds of amendment – on average at least once 
every four years. The statutory tests for notification 
have been four times since the RMA’s enactment 
in 1991; the RLAB will be the fifth.  Each round of 
amendments brings with it the potential to increase 
rather than reduce the costs and delays in RMA 
processes, as it introduces complexity and new 
provisions that must be understood and applied by 
applicants, their advisors, and council officers. 

The predictable result is a concern that RMA 
processes are “uncertain, difficult to predict and 
highly litigious”. The Government then reacts to 
these by further amending the Act and almost 
inevitably making matters worse. And so the cycle 
continues. The following sections demonstrate that 
the RLAB contains more of the same. 

Proposed amendments to the notification provisions

The Bill would amend the already complex 
notification provisions by introducing a new process 
for determining whether a consent application 
should be publicly or limited notified, involving 
three steps:

(a) Public or limited notification being precluded in 
certain circumstances.

(b) The ability to disregard adverse effects that 
are “taken into account by the objectives and 
policies of that plan”.

(c) The need to consider the eligibility of certain 
persons.

All three have flaws.

Changes to notification for certain activities

The Bill proposes that:

(a) public notification be precluded for controlled 
activities or “boundary activities”, subdivision 
or residential activities (as where they are 
non-complying activities); and

(b) limited notification be precluded where the 
application is only for a controlled activity other 
than a subdivision.

The elimination of limited notification to neighbours 
is a concern in terms of fairness and access to justice. 
In order to ease consenting processes, district plans 
generally provide for a broad range of controlled 
activities where it is appropriate that an activity 
should proceed but where some consideration of the 
planning merits is needed. All current plans were 
written knowing that neighbours might be notified 
and there will be many examples where immediate 
neighbours, at least, should have a legitimate say in 
relation to such activities. 

If nothing else, an obvious outcome of this provision 
is likely to be a significant reduction in provision 
for controlled activities (in favour of restricted 
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discretionary activities) in plans – something of an 
“own goal” in a Bill seeking to streamline consenting 
processes.

Disregarding adverse effects where “taken into 
account” by objectives and policies

When assessing whether the effects of a proposed 
activity will be “more than minor” (for public 
notification) or “minor or more than minor” (for 
limited notification), a consent authority will, if the 
Bill is enacted (cl 127), be able to (emphasis added):

… disregard an adverse effect of the activity if the adverse 
effect, considered in the context of the relevant plan 
or proposed plan, is already taken into account by the 
objectives and policies of that plan.

The open-ended nature of this provision is 
immediately apparent. To the extent that the 
objectives and policies of a plan exist to set the 
framework for the entire document, it is difficult to 
conceive of any potential adverse effect within the 
scope of a consent authority’s jurisdiction that is not 
somehow “taken into account” by the objectives and 
policies of its plan. To prevent an affected party from 
submitting in relation the very effects that the plan 
was set up to control is bizarre. 

In any event, how do objectives and policies “take 
into account” the adverse effects of activities? Can a 
policy set its face against an adverse effect and still 
take it “into account”? Which of a range of competing 
objectives and policies will take precedence? How is 
it to be applied by a processing officer or consultant? 
The courts will have to tell us the answers to these 
questions – the RMA will take the blame.

We agree with the LGNZ’s submission on the Bill that:

The new sub-clause … leaves significant uncertainty 
for a local authority in terms of how objectives and 
policies (and particularly more general ones) should 
be applied … This new provision is likely to be very 
litigious as the interpretation will be very uncertain. As 
a result, it is likely that plans will need to be redrafted 
so objectives and policies are more prescriptive. 

New and complex eligibility criteria

The Bill would introduce new highly complex 
“eligibility criteria” (cl 128) and a new limited 
category of people who can be considered affected 
parties for the purposes of limited notification for all 
applications other than “regional consents” (which 
are not defined but presumably relate to activities 

that can only be granted by a regional council) and 
most non-complying activities. 

A potentially affected party would need to establish 
that they are eligible to be notified of an application 
by reference to the type of activity for which consent 
is sought. For example, if the activity that is going 
to occur on designated land is not a non-complying 
activity, only the relevant requiring authority is 
eligible to be considered affected. 

The eligibility criteria identify categories of parties 
based on assumptions about:

(a) who might need to have a say; for example, the 
Medical Officer of Health – a first in the history 
of the RMA; and

(b) the likely generated effects of categories of 
activities based on the activity status of the 
activity in plans written before the provision 
was enacted but entirely unrelated to effects or 
any actual proposal.

If the potentially affected party establishes 
eligibility, they would still need to meet the 
threshold in proposed s 95E (cl 129) to be entitled to 
limited notification. 

Fundamental shift in philosophy as regards 
notification

These notification provisions are fundamentally 
contrary to the basic tenet upon which the RMA was 
based, i.e., that there would be no standing requirement 
for submitters – to that extent, it represents a 
fundamental shift in philosophy from that which 
has hitherto existed. The provisions are also highly 
complex and are almost certain to lead to unintended 
consequences. It is inevitable that these provisions, if 
enacted, will be the subject of a great deal of litigation.

We concur with the NZLS submission (at [189]) that:

Overall the new provisions relating to both public 
and limited notification introduce a greater level of 
complexity to the consent process. That is undesirable. 
There are potential costs in the lack of public 
participation, including loss of public confidence in 
the consent process and a reduction in the quality of 
decision-making. 

Lack of justification for the change

What justification, if any, exists to introduce 
these novel and difficult concepts? The National 
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Monitoring System data for 2014/15 confirmed that 
96 per cent of applications processed to a decision 
in that time frame were non-notified (up from 
94 per cent in 2010/11 and 95 per cent in 2012/13).  
These statistics confirm that existing notification 
processes are not routinely causing undue delays 
such as to warrant any further substantive revision. 

Introduction of novel, ill-defined and untested 
concepts relating to activity status and resource 
consents

The Bill introduces a number of novel, ill-defined and 
untested concepts in relation to activity status and 
resource consents. These will create uncertainty 
and can cause process delay and costs as a result 
of the need for a cautious approach by council 
processing officers and the inevitable need for the 
courts to clarify the ambit of the concepts. 

Key amongst these (cl 122) is the concept of “deemed 
permitted activities”, namely activities that, in 
accordance with the relevant planning instrument, 
would require a resource consent, but which can be 
declared by a consent authority to be a permitted 
activity (before or after a consent application is 
made) if the following conjunctive criteria are 
satisfied:

(a) the activity would be a permitted activity but for 
a “marginal or temporary non-compliance” with 
“requirements, conditions and permissions” 
specified in the RMA, regulations, a plan or a 
proposed plan; and

(b) any adverse environmental effects of the 
activity are “no different in character, intensity 
or scale” than they would be in the absence of 
this non-compliance; and

(c) any adverse effects of the activity on a person 
are less than minor; and

(d) the consent authority, in its discretion, decides 
to notify the person proposing to undertake the 
activity that the activity is a permitted activity. 

“Marginal or temporary non-compliance”

The phrase “marginal or temporary non-
compliance” is not used in the RMA and therefore 
has no established meaning in a planning context. 
The term “temporary” is used in s 107(2)(b) of the 
RMA relating to discharges of a “temporary nature”, 
but there is little in the cases dealing with that 
provision (Paokahu Trust v Gisborne District Court 

EnvC Auckland A 162/03, 19 September 2003; Marr 
v Bay of Plenty Regional Council [2010] NZEnvC 347, 
(2010) 16 ELRNZ 197) that assists other than the 
inevitable observation that such provisions need to 
be considered in the circumstances of the case. 

The term “marginal” means “minor or not important; 
not central”. It is not used in the RMA, although the 
similar terms “minor” and “less than minor” are. The 
rules of statutory interpretation tell us that if a new 
term has been introduced it must mean something. 
It follows that “marginal non-compliance” needs to 
be interpreted as something different to “minor” 
non-compliance. 

So how is “marginal” different to “minor”? Is it more 
than minor or less than minor? If it is less than 
minor, is it less than “less than minor”? One can 
immediately see where that debate is headed.  

Given the clear potential for these provisions 
to override the rights of potentially affected 
neighbours, amongst other things, it is only a matter 
of time before the courts are called upon to clarify 
the scope of this language. Until we have assistance, 
deciding what would constitute a “marginal or 
temporary non-compliance” with relevant regional 
or district plan rules for permitted activities would 
be a largely subjective exercise. 

Adverse effects “no different”

There is an obvious similarity between this 
provision (“no different in character, intensity or 
scale”) and s 10 of the RMA which provides existing 
use rights for activities where “the effects of the use 
are the same or similar in character, intensity and 
scale” as that lawfully established. In the context of s 
10, we have historical activities to compare existing 
activities with. 

How is a processing planner meant to establish 
that the effects of the proposed activity are “no 
different” to what they would have been but for the 
non-compliance? Presumably they must envisage 
what the effects of the activity would have been 
without the “marginal or temporary effect” and 
then compare it with the temporary or marginal 
effect overlaid on it. That is a fine and difficult 
analysis. The case law on “existing environment” 
(for example, Arrigato Investments Ltd v Auckland 
Regional Council [2002] 1 NZLR 323 (CA), Queenstown 
Lakes District Council v Hawthorn Estate Ltd (2006) 
12 ELRNZ 299) will become highly relevant in 
the litigation that would inevitably follow the 
enactment of this provision.
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Again, there is a subtle change of wording from 
s 10 that we must assume was intentional. If effects 
are “no different”, is that the same as “the same” 
effects under s 10? One presumes not. If not, how is 
“no different” different from “the same”? Or is it the 
same? Can s 10 cases help us? 

Status of the notice

A number of legal issues arise in relation to the 
status of the notice that is issued if a low impact 
proposed activity is deemed to be a permitted 
activity, for example:

(a) What status does the notice have? Is it 
intended to be the equivalent of a certificate of 
compliance issued under s 139? Does a notice 
give rise to existing use rights under s 10? One 
presumes so.

(b) Does the case law relating to the scope of 
activities apply to define and delimit the 
activities to which the notice is subject? 

(c) Presumably conditions cannot be imposed on 
a notice for a deemed permitted activity – but 
what is the status of the performance standards 
(or other provisions of the plan) that the notice 
allows an applicant to contravene? 

(d) What standards or controls is the deemed 
permitted activity holder required to comply 
with? Can a notice holder be subject to 
enforcement proceedings? 

The upshot of this is that this provision will:

(a) cut across the integrity of planning instruments 
in a fundamental and constitutionally 
inappropriate way; 

(b) be the bane of processing officers; and

(c) spawn a new line of jurisprudence as applicants, 
affected neighbours and consent authorities 
wrangle over just what “temporary”, “marginal” 
and “no different” mean.

Applicants would be ill-advised to rely upon these 
provisions until they are thoroughly tested. 

Lack of justification

What is the justification for this amendment? What 
are the drafters seeking to achieve? Surely, if the 
effects of the proposed activity are so benign that it 

is appropriate for it to be deemed to be a permitted 
activity, then it will fall within the 95 per cent of 
applications that are processed on a non-notified 
basis?

The documents that an applicant will prepare to 
demonstrate compliance with the criteria will need 
to address the same material as an assessment of 
environmental effects that needs to comply with 
s 88 of the RMA. What are we achieving here, other 
than introducing complexity to the process?

District and regional plans perform a fundamentally 
important function in achieving the purpose of the 
RMA. They are promulgated via a thorough process 
involving consultation, notification, the lodging of 
submissions and further submissions, hearings, and 
a reasoned decision. Introducing a mechanism into 
the RMA that creates a legal fiction by enabling an 
activity to be declared to be a permitted activity 
despite the clear words of the plan is considered 
constitutionally inappropriate and unjustified.

This provision is ill-conceived, unacceptable and 
incapable of repair. It should be deleted – especially 
when the benefits of the procedure as compared 
with the non-notified resource consent process are 
clearly “marginal”.

Reduction of public participation / access to justice

The Bill contains a number of provisions that will 
reduce opportunities for public participation. These 
include:

(a) a requirement for local authorities to strike out 
a submission in certain circumstances;

(b) restrictions on those eligible to be considered 
for limited notification; 

(c) deemed permitted activities; and

(d) reduced time frames for some processes, in 
particular preparing plans under the SPP.

The founding principle

As noted, the RIS (at [253]) justifies these 
amendments on the basis that public participation 
“undermines the purpose of notification and seeking 
submissions, which is to give decision-makers 
useful, focussed input”. We fundamentally disagree. 
Submitters frequently raise relevant and valid issues, 
which significantly assist the consent authority 
in areas that it would not otherwise be aware of. 
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This is particularly the case where the application 
documents are not robust or comprehensive. 

Access to justice is a cornerstone of our democratic 
society. Participating in the preparation of planning 
instruments and resource consent applications 
represent a fundamental means of protecting 
property rights as well as achieving the RMA’s 
sustainable management objective. Any restriction 
on these rights must only occur in a transparent 
manner and only with sound justification.

New power to strike out submissions

The Bill would provide a right for consent authorities 
to strike out submissions that are frivolous and 
vexatious, disclose no reasonable case or would 
represent an abuse of process (cl 120), amongst other 
reasons – powers that the Environment Court already 
has under s 279(4).  The courts have indicated that 
this power should be used sparingly and must take 
into account the public participatory nature of the 
RMA (Hauraki Maori Trust Board v Waikato Regional 
Council HC Auckland CIV-2003-485-999, 4 March 2004; 
Perceptus Ltd v Waitakere City Council EnvC Auckland 
A40/08, 4 April 2008).  As a result, the bar for striking 
out is set quite high. That power is considered to be 
acceptable given that consent authorities would be 
required to apply similarly stringent standards in 
exercising their new powers. 

However, the Bill goes further. An authority that 
is conducting a hearing is required to strike out 
submissions that do not have a sufficient factual 
basis; are not supported by evidence; or because 
they are unrelated to the effects that “were the 
reason for notifying the application” calls for 
particular comment in this context.  

The direction striking out the submission can be 
made “before, at, or after the hearing” of the relevant 
application – clearly, if that direction is made in 
advance of the hearing, the authority is effectively 
determining whether or not a submission should be 
heard on the merits.

Hearing commissioners will come under intense 
pressure from applicants to exercise this power – 
if a submission is struck out, no appeal can be 
lodged. Applicants will request decision makers 
to make separate decisions on the merits of the 
application and the adequacy of the evidence in 
support of a submission (or whatever basis under 
proposed s 41D(2)(b) that can be made out).  There 
is clear potential for abuse and inevitable litigation 
challenging decisions to strike out submissions. 

The concept is also practically flawed because 
the RMA does not impose specific obligations on 
submitters in terms of the information that needs 
to be provided.  At what point does a consent 
authority decide that there is not sufficient evidence 
to support the submission when submitters are not 
even required to supply non-expert evidence? Or 
will expert evidence automatically trump locals’ 
evidence from now on? Does the RMA need to be 
amended to require a minimum level of information 
from submitters? Do council officers need to be able 
to request further information from submitters? 

Of course not. The basic underpinnings of the 
provision simply have not been thought through. The 
bottom line is that the entire concept is draconian, 
anti-democratic and impractical. The only sensible 
option is to delete this provision.

Impact of reduced time frames

Access to justice is also affected when parties have 
rights to participate, but insufficient time and 
opportunity to exercise those. This could occur 
with the SPP, where the time frame allowed for 
participation would be at the Minister’s discretion. 
This has clearly been demonstrated by the processes 
established in special legislation for both the 
PAUP and the proposed Christchurch Replacement 
District Plan. While in no way a criticism of how 
those processes have been run, the issue is neatly 
summarised in the NZLS’s submission on the Bill 
(at [93]):

Experience with both these processes has demonstrated 
that a significant number of affected parties and 
residents have been prevented from engaging with 
these planning instruments … because they have not 
been able to do so effectively in the prescribed time 
frames. Many who tried to participate have also had 
difficulties in obtaining necessary professional … 
advice to support and guide their involvement. 

Aggregation of power with the Minister for the 
Environment

The Bill contains provisions that would enable the 
removal of decision-making powers from local 
communities and their transfer to the Minister for 
the Environment. Key provisions from the Bill which 
would remove control of planning matters from local 
communities to the Minister include the:

(a) mandatory introduction of the NPT and extent 
of the Minister’s discretion as to what that 
contains;
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(b) Minister’s proposed new regulation-making 
powers to dictate the content of rules in regional 
and district plans; and

(c) SPP process, which is effectively at the Minister’s 
complete control and discretion, including the 
ability to completely reject the outcome of that 
process with no rights of appeal.

We are concerned about the continued aggregation 
of power by the Minister. Clearly, there are RMA 
issues in respect of which it is useful to have national 
direction and guidance. This can already be achieved 
via the introduction of National Environmental 
Standards and National Policy Statements.  The 
Government also deems it useful for some projects 
to be the subject of the call-in procedure. But in light 
of the existing procedures that are available we 
consider that these provisions in the RLAB go too far. 

These amendments directly contradict the principle 
of local decision-making on which the RMA has 
always been based. The Minister’s powers could be 
used to override rules that have (at least until now) 
been developed through robust public consultation 
and (when necessary) impartial determination by 
the Environment Court. 

With the SPP in particular, the Minister will 
essentially be in the position of the local authority or 
Environment Court and make decisions on planning 
provisions, without having heard the evidence and 
submissions that would normally be available to 
those bodies. These proposed amendments would:

(a) Enable a single Minister to set public policy and 
determine how that should be implemented in 
the planning context, contrary to the doctrine of 
separation of powers on which our democratic 
system is based. 

(b) Have the effect of making planning provisions 
and processes subject to the whims of the 
Minister of the day.

(c) Undermine public confidence in and the validity 
of the planning system.

We agree with the NZLS’s submission on the Bill 
(at [98]):

Devolution of decision-making powers to local 
communities and providing for public participation 
were two of the fundamental principles of the RMA 
as originally enacted, for good reason. They underpin 
the central purpose of the Act – the sustainable 

management of natural and physical resources – which 
relies on community input to achieve quality planning 
and environmental outcomes. 

There is insufficient evidence or assessment to 
establish that such significant and fundamental 
changes are a proportional and appropriate 
response to the current issues with the RMA. Most 
importantly, the changes in our view are unlikely 
to achieve better quality, more robust planning 
decisions and outcomes. 

No quantification of cost or impact of amendments

We have tried to understand why a number of the 
Bill’s proposals “miss the mark” by such a wide 
degree. One explanation is that little substantive, 
robust analysis appears to have been undertaken 
to establish the nature, cause or extent of current 
concerns with the RMA. The “Agency Disclosure 
Statement” included with the RIS effectively 
acknowledges that this analysis has not been done.

With respect, it is not good enough for the Ministry 
to effectively say that it is too hard to work out the 
cost or effect of the proposed reforms – the Ministry 
would frown on that quality of analysis from a 
consent authority. There is a great deal at stake 
here. Our resource management processes and their 
outcomes have important social, economic, cultural 
and environmental consequences that affect us all 
on a daily basis. 

Time to pause for thought

This paper has hopefully demonstrated the very 
significant process cost and time that the proposed 
amendments will have – not to mention the 
unintended consequences that previous hurried and 
poorly drafted amendments have had.

The RMA, a fundamentally sound statute that 
deservedly started life as an internationally ground-
breaking piece of legislation, has been fundamentally 
weakened by continual (and particularly recent) 
amendments. It is nearing a tipping point at which it 
is becoming unworkable. And two of its fundamental 
precepts – public participation and local decision-
making by cooperative mandate – would be severely 
compromised by the Bill. The RMA is being brought 
to its knees.

Our position is that when issues of this magnitude 
are at stake, there needs to be strong justification 
for the amendments by reference to the alleged 
problems and quantification of the “costs and 
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benefits” of the choices made, including the option of 
“doing nothing”. After all, this is the bare minimum 
that Parliament expects of planning authorities. The 
proponents of this legislation readily acknowledge 
that this has not been done. 

Sound analysis and debate is required. As a 
minimum, those aspects of the Bill that we have 

highlighted in this paper need to be revisited, 
preferably by their removal from the Bill and 
complete reconsideration in light of these 
remarks. Obviously the Select Committee is the 
fundamentally important next first port of call 
in that regard. The hope is that party political 
considerations can be put aside in favour of quality 
outcomes. 

Editorial
 � Professor Jacinta Ruru, University of Otago; Co-Director Ngā Pae o te Māramatanga New Zealand’s Māori 

Centre of Research Excellence; RMLA General Editor

Welcome to the August issue of the Resource 
Management Journal.

Outstanding.  We know and celebrate that Aotearoa 
New Zealand is a unique place with complex 
challenges.  This year the Resource Management 
Law Association’s annual conference will dig deep 
into this notion of outstanding.  The President of 
RMLA, Maree Baker-Galloway, invites us to reflect 
on “How should we address those problems that will 
clearly take decades to rectify? How do we protect 
the environments, places and experiences we know 
to be priceless and irreplaceable? How can we 
secure New Zealand’s future in a manner in respect 
of which we can all be proud?”.

These are always pertinent issues and are certainly 
at the forefront of politics at the moment.  Mid this 
year, the Parliamentary Commissioner for the 
Environment released a mixed report card in her 
assessment of New Zealand’s environment.  On 29 
June, Dr Jan Wright exclaimed in her commentary on 
Environment Aotearoa 2015 “We are lucky to live in an 
exceptionally beautiful country, but we have some 
big issues to face up to”.  

Statistics New Zealand and the Ministry for 
the Environment welcomed this commentary 
recognising that this “serves as valuable guidance 
at this early stage of the environmental reporting 
journey” and a government commitment to wanting 
“environmental reports to be useful to as many 
people as possible”.  Environment Aotearoa 2015 is 
the first time the Ministry for the Environment 
and Statistics NZ have worked in partnership to 
tell the story of New Zealand’s whole environment 
in the spirit of the new environmental reporting 
framework.  Government Statistician Liz 
MacPherson said the Ministry for the Environment 
and Statistics NZ will carefully consider Dr Wright’s 

recommendations.  “Where we can, we will work 
to incorporate some of these ideas into the marine 
domain report due to be released in October and 
the freshwater domain report out next April,” Ms 
MacPherson said.

Dr Jan Wright emphasised that the most serious 
environmental issue we face is climate change.  On 
this front, it is important to note that this month, 
on 17th August, the Climate Change Issues Minister 
Paula Bennett announced that the Government plans 
to ratify the Paris agreement on climate change 
by the end of the year.  Discussion of the Paris 
Agreement is in our previous April issue of Resource 
Management Journal.  Ms Bennett announced “The 
Paris agreement is historic and changed the way 
the world thinks about climate change. Ratifying it 
early reinforces our commitment to this deal and 
our support for the global momentum to grow with 
lower emissions.”  

Working its way through Parliament right now is 
far-reaching legislative reform designed to “create 
a resource management system that achieves 
the sustainable management of natural and 
physical resources in an efficient and equitable 
way”.  But according to Simon Berry and Helen 
Andrews in the opening article of this issue of 
the Resource Management Journal the Resource 
Legislation Amendment Bill 2015 is based on some 
fundamental flawed assumptions and untested 
concepts.   They implore sound analysis and 
debate.  This is a significant opening article that 
deserves close attention by all of us.  An article by 
Associate Professor Nicola Wheen follows with an 
insightful look at another dimension of the Resource 
Legislation Amendment Bill 2015: namely how this 
Bill intends to reform many other environmental 
statutes beyond just the Resource Management Act 
1991.  Wheen focuses on the “not insignificant” four 
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major proposed changes to the Exclusive Economic 
Zone and Continental Shelf (Environmental Effects) 
Act 2012.

On a different topic, Pip Wallace takes us on a 
fascinating journey into the need for adequate 
regulatory responses to catch up with the new 
technological revolution of the aerial drones.  She 
argues that the Civil Aviation Act 1990 fails to 
sufficiently capture all potential adverse effects.  
She calls for the Resource Management Act 1991 to 
catch up by including remotely piloted aircraft into 
its operations to enable a permissive regime with 
appropriate controls to manage potential land use/
spatial conflicts.

David Randal and Thaddeus Ryan provide 
an important consideration of the proposed 
Christchurch Replacement District Plan Independent 
Hearings Panel’s decision relating to Hazardous 
Substances and Contaminated Land.  The decision 
highlights contrasting approaches by councils and 
developing law relating to the interface between the 
Resource Management Act 1991 and the management 
of hazardous substances under the Hazardous 
Substance and New Organisms Act 1996.

In the national news is the development of the 
Proposed Auckland Unitary Plan.  As Daniel 
Minhinnick and David Alley write, this is the largest 
planning process New Zealand has ever seen.  In July 
the Auckland Unitary Plan Independent Hearings 
Panel provided its comprehensive recommendations 
to the Auckland Council accompanied by 
approximately 60 decision reports.  This article 
provides a significant insight into the Panel’s Top 10 
recommendations.

Also included in this issue of the Resource 
Management Act is an article about the Ministry for 
the Environment and Department of Conservation’s 
current work programme to create a 20 year science 
roadmap.  To conclude, there are summaries of three 
important recent resource management court cases 
by Bronwyn Carruthers and Michael Doesburg.

Enjoy reading this issue and enjoy the Outstanding 
RMLA annual conference this year!  As always, 
we are keen to hear from you if you are interested 
in contributing an article for consideration for 
publication in this journal.   

RMLA membership
The RMLA was formed in 1992 to provide a forum for all professionals and others interested in resource 
management and the environment. The objectives of the RMLA are to promote within New Zealand:

• An understanding of resource management law and its implementation in a multi-disciplinary framework;

• Excellence in resource management policy and practice;

• Resource management practices which are legally sound, effective, and efficient and which produce high 
quality environmental outcomes.

RMLA Membership forms may be downloaded from the website www.rmla.org.nz. Annual 
Subscription = $155.00 (GST inclusive) for a 12-month membership from 1 October (this reduces to $77.00 
from 1 April for a half year to 30 September). Young RMLA Graduate (up to 5 year’s experience) = $38.00 (GST 
inclusive) for a 12-month membership from 1 October. (The rate applies for 2 years). Fulltime Students from 
1 February = $38.00 (for membership over the academic year). Please make cheques payable to the Resource 
Management Law Association of New Zealand Inc.
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Many readers of this journal will be aware that, 
as well as proposing a raft of amendments to the 
Resource Management Act 1990 (RMA), and various 
amendments to the Public Works Act 1981, the 
Conservation Act 1987 and the Reserves Act 1977, the 
Resource Legislation Amendment Bill 2015 (RLAB) 
also proposes changes to the Exclusive Economic 
Zone and Continental Shelf (Environmental 
Effects) Act 2012 (EEZ Act). The Local Government 
and Environment Select Committee’s report on 
the RLAB is due on 6  September. It seems likely 
that the RLAB will subsequently become law and 
the EEZ Act will be materially amended for the 
second time since it came into force. As put by the 
Ministry for the Environment’s Regulatory Impact 
Statement: Resource Legislation Amendment Bill 
2015: EEZ Amendments (2015) at 4), the overall aim 
of the proposed changes is to “maintain the current 
balance in the EEZ Act between enabling responsible 
economic activity and providing protection of the 
environment, in a more efficient and cost effective 
way”.

The EEZ Act established a regulatory regime to 
manage the effects of activities in New Zealand’s 
Exclusive Economic Zone (EEZ) and in or on the 
continental shelf. Basically, this regime prohibits, 
or authorises the Minister to prohibit or permit 
certain activites in the sea or seabed in the EEZ 
or on, above or in the continental shelf, or require 
anyone proposing to conduct particular activities 
in the EEZ or on or in the contnental shelf to obtain 
a marine consent before proceeding. The activities 
included (within ss 20 to 20I) of the EEZ Act’s regime 
are: those activities described in s 20(2) or (4) (s 20 
activities); discharging harmful substances from 
structures or pipelines, or mining discharge from 
ships; dumping radioactive, toxic, hazardous or 
other waste; and incinerating waste (other than 
waste “generated during the normal operation of 
the ship or structure”). The s 20 activities include: 
constructing, placing, altering or removing 
structures, pipelines or cables on, from or under the 
seabed; removing non-living natural material from, 
or otherwise disturbing, the seabed; depositing 
any thing or organism in, on, or under the seabed; 
damaging the seabed “in a manner that is likely 
to have an adverse effect on marine species or 
their habitat”; constructing or mooring structures 

in the EEZ; causing vibrations that are “likely to 
have an adverse effect on marine life”; and causing 
explosions in the EEZ.

Applications for consents for discretionary s 20 
activities, or for discharge and dumping activities 
that require authorisation, may be made to the 
Environmental Protection Authority (EPA) and, 
once complete, most will be publicly notified (in 
accordance with ss 38, 45, 87B and 87C of the EEZ 
Act). The EEZ Act prescribes key matters that must 
be considered, and key information principles 
that must be applied, when regulations describing 
activities as permitted, discretionary or prohibited 
are considered and made (ss 33 and 34), and when 
the EPA makes decisions on applications for 
consents (at ss 59, 60 and 61). The relevant matters 
include: any effects on the environment or existing 
interests of allowing the activity and of other 
activities undertaken in the area covered by the 
application; the economic benefit of the activity/
allowing the application; and “the importance 
of” protecting biological diversity, the integrity 
of marine species, ecosystems, and processes, 
rare and vulnerable ecosystems, and threatened 
species’ habitats (ss 33(3)(a) and 59(2)(a), 33(3)(b) 
and 59(2)(b), 33(3)(g) and 59(2)(d), and 33(3)(e) and 
59(2)(e) respectively. Also see ss 87D and 87E). The 
key infomation principles include that decisions 
should be based on the best available information, 
and that where information is uncertain, decision-
makers must favour caution and environmental 
protection (ss 34(1)(b), 61(1)(b) and 87E(1)(b), and 
34(2), 64(2) and 87E(2) respectively). If favouring 
caution and environmental protection means that an 
activity (other than a dumping or discharge activity) 
will be prohibited, or an application will be declined, 
the Minister for the Environment or the EPA (as the 
case may be) must first consider whether adopting 
an adaptive management approach would allow the 
activity to proceed (ss 34(3) and 61(3)).

The EEZ Act was first – controversially – amended in 
2013 by the Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Amendment Act 
2013. As well as extending the EEZ Act to cover 
discharge and dumping activities, this amendment 
empowered the Governor-General, acting on the 
recommendation of the Minister for the Environment, 

Sea change: The Resource Legislation Amendment Bill’s 
proposed amendments to the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects) Act 2012

 � Nicola R Wheen, Associate Professor, Faculty of Law, University of Otago
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to make regulations allowing some applications 
to proceed without being publicly notified. These 
regulations can be for discretionary activities that, 
in the Minister’s opinion, have “a low probability of 
significant adverse effects on the environment or 
existing interests” and are routine or exploratory, of 
brief duration, or are dumping activities (see s 29D of 
the EEZ Act). Regulation 5 of the Exclusive Economic 
Zone and Continental Shelf (Environmental 
Effects—Non-notified Activities) Regulations 2014, 
accordingly defines activities that are described in s 
20(2) or (4) “that are involved in exploration drilling 
for petroleum” as non-notified activities.

Since the EEZ Act came into force, four applications 
for marine consents for discretionary activities 
have been made and decided by the EPA. Two 
applications were to continue existing activities, 
were not notified and were granted (Environmental 
Protection Authority Decision on an application by 
Shell Todd Oil Services Limited for a marine consent 
for offshore activities associated with the Māui 
natural gas field (5 June 2015); and Environmental 
Protection Authority Decision on an application 
by OMV New Zealand Ltd for a marine consent to 
continue a development drilling programme at its 
Maari Field in the Taranaki Bight (18 December 2014). 
Two other applications – to excavate iron sand from 
the seabed in the Taranaki Bight (Environmental 
Protection Authority Decision on an Application by 
Trans-Tasman Resources Ltd to excavate iron sand 
from the seabed of the exclusive economic zone in 
the South Taranaki Bight (18 June 2014)); and to mind 
phosphorite nodules from the seabed of the Chatham 
Rise (Environmental Protection Authority Decision 
on the application by Chatham Rock Phosphate Ltd 
for a marine consent to mine phosphorite nodules 
on the Chatham Rise (11 February 2015)) – were 
notified and subsequently declined by the EPA. The 
EPA’s decisions in these two cases are analysed and 
discussed by James Gardner-Hopkins in “Testing 
the waters: Trans-Tasman Resources and Chatham 
Rock Phosphate decisions”, published in the August 
2015 edition of this Journal. In essence both decisions 
came down to uncertainty. In the Authority’s 
opinion, uncertainties surrounding the effects of 
the proposed activities on the seabed environment 
and on existing interests in the area could not be 
resolved in the absence of adaptive management 
responses that the applicants were not willing 
or able to undertake. As is to be expected, these 
decisions were greeted jubilantly by environmental 
groups, but with disappointment by industry 
groups. Some of the proposed amendments to the 
EEZ Act appear to be a direct response to the iron 
sand and phosphorite nodules mining decisions. Two 

examples are the proposal to introduce provision 
for national guidance, which is discussed below, 
and the proposed change to the rules about impact 
statements, which will require applicants to prepare 
impact statements to address matters, including 
three new matters (cl 118 of the RLAB will insert a 
new s 39 into the EEZ Act, which will include these 
three matters, along with the existing matters):

• the effects of the activity on the environment and 
existing interests (including cumulative effects 
and effects that may occur in New Zealand or in 
the sea above or beyond the continental shelf 
beyond … the exclusive economic zone); 

• the effects of the activity on the biological diversity 
and integrity of marine species, ecosystems, and 
processes; and

• the effects of the activity on rare and vulnerable 
ecosystems and habitats of threatened species.

Four reasonably significant changes are proposed 
for the EEZ Act by the RLAB. The first two will affect 
the EEZ Act’s rules about decisions on applications 
for marine consents. First, if/when it is enacted, the 
RLAB will introduce a new pt 3A into the EEZ Act, 
which will cover marine consents for all activities 
covered by the EEZ Act’s s 20 activities, as well 
as discharge and dumping activities. (Discharge 
and dumping activities currently have separate 
provisions in pt 2, sub-pt 2A of the EEZ Act, which 
were inserted via the 2013 amendment.) 

Second, and more importantly, if/when the RLAB is 
enacted, decisions on publicly notified applications 
for consents to undertake s 20 activities will be 
removed from the jurisdiction of the EPA and given 
to boards of inquiry. Note that cl 188, will insert 
several new sections: s 51 (providing for the EPA to 
hear applications for non-notified marine consents), 
s 52 (providing for the EPA to hear publicly notified 
applications for non-section 20 activities), and 
s 53 (providing for the appointment of boards of 
inquiry to hear applications for publicly notified s 20 
activities). Clause 184 of the RLAB consequentially 
also proposes to amend s 4 of the EEZ Act by 
inserting a new definition of “marine consent 
authority.” Under the regime as amended, the EPA 
will, however, continue to hear applications for 
non-notified marine consents, and publicly notified 
applications for activities other than s 20 activities 
(that is, discharge and dumping activities).

The Explanatory Note to the RLAB describes 
this change as being about the “alignment of the 
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processing of certain notified discretionary marine 
consents under the EEZ Act with the board of inquiry 
process for nationally significant proposals under 
the RMA.” The reason for this alignment (according 
to the Ministry for the Environment, Regulatory 
Impact Statement Resource Legislation Amendment 
Bill 2015: Alignment of the Decision-making Processes 
for Nationally Significant Proposals and Notified 
Discretionary Marine Consents (2015) at 5) is that both 
the Government and the EPA are apparently: 

… concerned that having two different decision-making 
processes for activities of a similar scale is creating 
confusion for applicants and submitters used to the 
consenting model under the RMA … particularly given 
the decision-making models are broadly similar and the 
primary consideration for determining which process 
is used is the location where activities take place.

For decisions on s 20 publicly notified activities, 
the EPA’s role will be effectively reduced to one of 
providing administrative assistance and advice 
to boards. The EPA will also reassume its role as 
consent authority for a publicly notified s 20 activity 
once the consent has been granted (note that the 
RLAB, cl 184’s new definition of “marine consent 
authority” will include “in the case of a publicly 
notifiable activity that is a section 20 activity”, the 
EPA “before a board of inquiry is appointed” and 
“after a marine consent is granted (in whole or in 
part)”). The EPA will retain all of its other existing 
functions – such as the power to review the duration 
or conditions of consents and its enforcement 
responsibilities – in respect of these activities, even 
though it did not authorise them (cl 203 of the RLAB 
will insert a new s 75A into the EEZ Act).

Reducing confusion is always a good thing, but is 
this change likely to result in increased politicisation 
of the process of appointing decision makers for 
marine consent applications for the more significant 
s 20 activities? This was certainly the view of Kiwis 
Against Seabed Mining (KASM), a self-described 
“community-based action group, who strongly 
oppose any non-essential seabed mining” (see its 
submissions “template” at <http://kasm.org.nz/
rma-submission/>). The same Minister appoints 
members of EPA decision-making committees as will 
appoint members of any board of inquiry set up to 
decide a marine consent application. Appointments 
to boards of inquiry will be made with a specific 
proposal or activity in the picture, but so are 
appointments to decision-making committees. It is 
worth observing that the EPA is required by s 12(1) of 
the Environmental Protection Authority Act 2011 to 
“undertake its functions in a way that contributes to 

the efficient, effective, and transparent management 
of New Zealand’s environment and natural and 
physical resources; and enables New Zealand to 
meet its international obligations.” No equivalent 
statutory obligation is imposed on the boards of 
inquiry that will be appointed by the Minister to 
decide notified applications for marine consents. 
In the time that the EPA received and determined 
its first four marine consent applications, four 
applications for activities of national importance 
were made to and determined by boards of inquiry 
under the RMA. Three, the Tukituki Catchment 
(Hawke’s Bay Regional Investment Company), 
Ruakura Development Plan Change (Tainui Group 
Holdings Ltd and Chedworth Properties Ltd), and 
Ara Tūhono: Pūhoi to Warkworth (New Zealand 
Transport Agency) were successful. Only one (the 
Basin Bridge application, New Zealand Transport 
Agency) was declined. All eyes will be on the first 
board appointed as a marine consent authority once 
the amendments are made. Rights to appeal from 
the decisions of boards will be the same as existing 
rights to appeal from decisions of the EPA (effected 
by cl 224 of the RLAB, which proposes a new s 113A 
for the EEZ Act, and will confer a right to appeal on 
questions of law only. Also see s 105 of the EEZ Act.)

According to the Explanatory Note of the RLAB, 
the third change proposed to the EEZ Act aims to 
introduce “a tool to allow the Government to propose 
national direction to support decision making on 
applications for marine consents”. In principle, 
providing for national guidance also looks like a good 
idea, especially considering the fairly consistent calls 
for better national guidance for decision-making 
under the RMA that have been made over the years 
since that Act was enacted, and that members of 
the EPA’s own decision-making committees have 
also identified a need for national direction to 
support decision-making under the EEZ Act (see 
Ministry for the Environment Regulatory Impact 
Statement Resource Legislation Amendment Bill 2015: 
EEZ Amendments (2015) at 19). However, it must be 
acknowledged that whether providing for national 
guidance in the form of EEZ policy statements turns 
out to be a good idea in practice or not, depends 
almost wholly on what any statement ultimately 
issued says. In the case of conflict, will EEZ policy 
statements favour industry, or the environment? 
Some clues might come from observing which 
interest groups support national guidance, and 
from the current government’s general desire to 
encourage mining. For example, the changes made in 
2013 to the Crown Minerals Act 1991, in particular the 
insertion into that Act of a new s 1A, setting out the 
purpose of the Act as being to “promote prospecting 
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for, exploration for, and mining of Crown owned 
minerals for the benefit of New Zealand.” According 
to the Ministry for the Environment (Regulatory 
Impact Statement Resource Legislation Amendment 
Bill 2015: EEZ Amendments (2015) at 19:

The mining industry and allied business interest groups 
have also expressed concern that there is not national 
direction on a number of matters relevant to the EEZ 
Act. In particular, there are concerns that the intent of 
the requirement to favour caution, as currently drafted, 
is not sufficiently clear and is leading decision-makers, 
applicants and submitters to focus inappropriately on 
inadequacies in information rather than on the scale 
and significance of the effects of the activity. 

Some groups, such as KASM in their suggestions 
for submissions on the RLAB, say that EEZ policy 
statements will “not be drafted with adequate public 
input or a transparent framework.” RLAB’s proposed 
new s 37B reads:

Notification of, and consultation on, proposed EEZ 
policy statement

Before issuing an EEZ policy statement, the Minister 
must—
(a) notify the public, iwi authorities, regional 

councils, and persons whose existing interests 
may be affected of—
(i) the proposed statement; and
(ii) the Minister’s reasons for considering that 

the proposed statement will support decision 
making on applications for marine consents; 
and

(b) establish a process that the Minister considers 
gives the public, iwi authorities, regional councils, 
and persons whose existing interests are likely 
to be affected adequate time and opportunity to 
comment on the subject matter of the proposed 
statement.

The proposed new s 37C will then require the 
Minister to consider, inter alia, any submissions 
received on the proposed EEZ statement when 
deciding whether or not to issue it. I think the public 
will have about as much input into EEZ statements 
as it has into most resource policy/planning 
decisions. The process used for consultation may 
vary, and is for the Minister to decide, subject only to 
the requirement that it should provide an “adequate 
time and opportunity” for everyone to comment on 
the proposed statement. But the decision on process 
is discretionary and, in this sense, the framework is 
not transparent. 

Finally, the RLAB proposes the introduction of 
new provisions to the EEZ Act to provide for 
decommissioning of offshore installations at the 
end of their productive lives. According to the 
Ministry for the Environment, these provisions aim 
to close a “regulatory gap” currently existing in the 
EEZ Act, and “provide greater certainty to operators 
requirements” (Ministry for the Environment 
Regulatory Impact Statement Resource Legislation 
Amendment Bill 2015: EEZ Amendments (2015) at 9). 
This Regulatory Impact Statement explains (at 4 
and 5) why this gap matters:

There are four petroleum fields involving platforms, 
rigs and pipelines operating in the EEZ. These fields 
will need to be decommissioned once they get to the 
end of their production life. Decommissioning may 
commence in the next five to ten years depending on 
the well production. 

…

Based on overseas experience, the costs and 
timeframes for decommissioning a structure could 
typically be anywhere from $20 million to $500 million 
(and potentially higher) and take up to 10 years to plan 
and implement depending on the structure and the 
environment in which it is located.

Under the new provisions, the EPA will be able 
to require owners of offshore installations to 
prepare a decommissioning plan in accordance 
with any regulations made under the EEZ Act. 
Under a new section, s 100A, proposed by cl 217 
of the RLAB, owners will have to consult the EPA 
about their plan, and apply for a marine consent 
for every discretionary activity proposed as part 
of the plan. Again, according to the Ministry for the 
Environment’s Regulatory Impact Statement Resource 
Legislation Amendment Bill 2015: EEZ Amendments 
(2015) at 9:

This approach will provide certainty that existing and 
future operators in the EEZ take decommissioning 
into account, and incentivises them to engage with the 
policy work to develop regulations. [The Ministry] will 
engage with all stakeholders through the regulation 
making process.

The proposed options will ensure that the EEZ Act 
regime is able to take account of the effects of structures 
from establishment to decommissioning, and provide 
certainty to operators about their obligations 
(including that liability for decommissioning sits with 
operators) in meeting the purpose of the Act.
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The amendments proposed for the EEZ Act by the 
RLAB are not insignificant. The proposed provisions 
about decommissioning, and those integrating marine 
consents for discharges and dumping into a new part 
covering all applications for marine consents, appear 
to have important practical utility. The proposed 
“alignment” of decision-making on publicly notified 
applications for consents to undertake s 20 activities 
with decision-making on proposals of national 

significance under the RMA (replacement of the EPA 
as decision-maker with boards of inquiry) may be 
less worrisome than it appears to be in terms of the 
increased politicisation of decisions under the EEZ 
Act. It is not too clear how significant the proposed 
provisions for EEZ policy statements are, given the 
absence of information about the Minister’s actual 
interest in making any such statements and what 
exactly might be said in them. 

Aerial conflicts: Drone regulation and gaps in spatial 
protection

 � Pip Wallace, Senior Lecturer, The University of Waikato

Introduction

Drones have undoubtedly arrived in New Zealand 
landscapes, but less apparent is that adequate 
regulatory responses have accompanied them. The 
purpose of this article is to examine the adequacy 
of New Zealand law and policy in managing the 
adverse environmental effects of Remotely Piloted 
Aircraft (RPA). Currently regulated by the Civil 
Aviation Act 1990 (CAA 1990) and associated 
aviation rules, it is argued that this approach fails 
to sufficiently capture all potential adverse effects. 
As a result of exemptions for overflying aircraft 
the Resource Management Act 1991 (RMA), the 
principal legislation governing resource use in 
the New Zealand environment, is unable to fill the 
breach. Instead, the CAA 1990 framework applies, 
rendering an inconsistent regulatory approach 
exacerbated by rules which rest operational control 
largely in the hands of property owners. In this 
manner, opportunity to comprehensively manage 
spatial conflicts is reduced and spatial protection 
from potential effects is compromised. A better 
approach is to include RPA operations within the 
ambit of the RMA, enabling a permissive regime with 
appropriate controls to manage potential land use/
spatial conflicts. 

Remotely Piloted Aircraft

RPA is a term for a group of electronically controlled 
aerial vehicles including drones, and unmanned 
aerial vehicles or systems (UAV, UAS). Used in a 
wide range of military, commercial and recreational 
applications, RPA vary from 4-tonne military 
unmanned drone planes to tiny lightweight pieces 
not much larger than a dragonfly. Emergent in 
New Zealand airspace, the presence of drones 
is picking up pace driven by rapidly burgeoning 

recreational and commercial markets. Defined as 
“aircraft”, overflying RPA are largely exempted from 
control under the RMA and this article argues that 
the approach requires rectifying. In Dome Valley 
District Residents Soc Inc v Rodney District Council 
[2008] 3 NZLR 821 at [40] Priestley J observed that a 
reading of s 9(8) (now s 9(5)) of the RMA “suggests 
that a territorial authority’s power to regulate or 
restrict overflying aircraft is solely limited to noise 
emission controls for airport use”. In discussing the 
rationale for this exemption, and in relation to s 12(5) 
which essentially reproduces the position in the 
coastal marine area, Priestley J stated:

[42] Such a restriction on territorial authorities 
makes sense. The Resource Management Act does not 
empower local bodies to attempt to regulate the noise 
emitted by aircraft flying between two points within 
New Zealand or aircraft flying on international routes 
through New Zealand’s air space. It would be a nonsense 
to suggest that local bodies lying underneath the route 
of an aircraft flying from Auckland to Christchurch 
or from Santiago to Melbourne were empowered to 
impose noise, or any other restrictions.

 [43] It is also obvious that, for all practical purposes, 
an overflying aircraft has absolutely nothing to do 
with land use. Nor has a land owner or occupier any 
control over the random and momentary intrusion of 
an aircraft into his or her air space.

Clearly an argument with merit as it relates to 
overflying aircraft, the question that this article 
raises is whether such reasoning is equally 
applicable to RPA. In particular, to those used in 
commercial and recreational applications, launched 
from various terrestrial and coastal vantage points 
and flown at low altitude and in airspace commonly 
occupied for multiple purposes.
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Effects of RPA

Privacy, and human health and safety have 
constituted the key concerns in relation to the 
operation of RPA in the environment. However, as RPA 
operation intensifies in the environment and potential 
applications and modes of deployment proliferate, 
opportunities for new forms of conflict emerge. Drone 
racing and firefighting in swarms, Amazon postal 
delivery, commercial applications of fertiliser and 
agrichemicals, photogrammetry for environmental 
management, image capture for sporting events and 
real estate sales, wildlife monitoring, bird watching 
and recreational flight indicate new opportunities 
for RPA users. Flight at low altitude, manoeuvrability 
and proximity to subject are characteristics of RPA 
deployment. These applications suggest significant 
intensification of the use of airspace in contrast to 
more traditional uses and the potential for novel 
forms of resource use conflict.

For humans, in addition to privacy, and health and 
safety concerns, RPA operation has the potential to 
generate nuisance effects which disturb human use 
and enjoyment of the environment. Noise, special 
audible characteristics and visual impacts are 
potential adverse effects from RPA operation, issues 
which intensify where RPA agglomerate. The extent 
of such effects is neither clear nor well researched. 
The technology is emergent in the landscape, varies 
in form and capability and further, effects generated 
may be dependent on the nature of the receiving 
environment. However, the potential for nuisance 
effects suggests a need to condition the use of 
RPA in sensitive environments (see for example: 
Simon Maude “Noisy drones annoy walkers” North 
Shore Times (online ed, Auckland, 23 December 2014).

Impacts to the non-human environment are also 
indicated with recent research identifying the 
propensity to disturb wildlife. Disturbance, in these 
terms, is the behavioural or physiological response 
of an animal to the presence of stimuli, such as a 
potential predator, or an anthropogenic source, 
such as people or vehicles (AN van der Zande and 
TJ Verstrael “Impacts of outdoor recreation upon 
nest-site choice and breeding success of the kestrel 
Falco tinnunculus” (1985) 73 Ardea 90;  MA Weston 
and others “A review of flight-initiation distances 
and their application to managing disturbance to 
Australian birds” (2012) 112 Emu 269). 

Despite indications that RPA may provide additional 
capability in wildlife monitoring and management, 
other research suggests that care is required 
in deployment to prevent adverse disturbance 

impacts (M-C Rümmler and others “Measuring The 
Influence of Unmanned Aerial Vehicles on Adélie 
Penguins” (2016) 39 Polar Biology 1329 (Adelie 
Penguin); Mark A Ditmer and others “Bears Show 
a Physiological but Limited Behavioral Response 
to Unmanned Aerial Vehicles” (2015) 25 Current 
Biology 2278 (Black Bears); Sergio A Lambertucci, 
Emily LC Shepard and Rory P Wilson “Human-
Wildlife Conflicts in a Crowded Airspace” (2015) 348 
Science 502 (seagulls and raptors)). The potential 
for disturbance is attributed to the low altitude 
presence, noise and prevalence of RPA. The following 
sections will now consider the extent to which New 
Zealand law can constrain environmental effects of 
RPA operation.

Regulation of RPA

The CAA 1990 governs aircraft and in defining these, 
under s 2, adopts the same broad definition as the 
RMA:

[A]ircraft means any machine that can derive support in 
the atmosphere from the reactions of the air otherwise 
than by the reactions of the air against the surface of 
the earth.

A principal purpose of the CAA 1990, as described in 
the long title, is the promotion of aviation safety. At 
its inception the Act did not contemplate RPA, which 
were then a relatively unknown phenomenon. With 
the technological landscape shifting significantly in 
recent years, rules to address this gap and govern 
the operation of RPA were introduced in 2015. Civil 
Aviation Rules 2015 (the Rules), pts 101 and 102, 
regulate RPA Systems (an official International 
Civil Aviation Organization term for aircraft, 
which includes RPA, Unmanned Aerial Systems and 
drones). 

With a focus on hazard control and limiting damage 
to person and property, the reach of the Rules in 
governing wider adverse effects is limited. Using 
aircraft weight as a determining characteristic, the 
Rules divide RPA into two broad categories based on 
the threshold weight of 25kg. Part 101 applies to RPA 
of 25kg and under, which covers most of the drones 
on the New Zealand market and currently in use for 
commercial and recreational purposes. Accordingly, 
pt 101 is presently the dominant control for RPA 
use in New Zealand. Where an operation complies 
with all aspects of pt 101 no further authorisation 
is required under the Rules. If an operation is 
non-compliant with pt 101 or an aircraft exceeds 
25kg the operator must be certificated under pt 102. 
Part 102 is directed at the identification and control 
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of hazards associated with RPA use, and is designed 
to secure tighter control upon these aspects. 

Property owner consent

Operational controls imposed upon RPA operators 
under pt 101 are directed towards minimising 
hazards to persons, property and other aircraft 
(rr 101.7–11,101.13, 101.209, 101.211, 101.207(a)(3)). 
Protection of personal privacy and property rights 
is afforded through a requirement for consent 
to fly above any person and consent from the 
property owner or occupier to fly above property 
(rr 101.207(a)(1)(i-ii)). This is further reinforced by 
requirements for operators to maintain visual line of 
sight with the aircraft (r 101.209). 

Rule 101.207(a) provides:

101.207 Airspace

(a) A person operating a remotely piloted aircraft 
must—
(1) unless operating in a danger area under 

Part 71, avoid operating—
(i) in airspace above persons who have not 

given consent for the aircraft to operate 
in that airspace; and

(ii) above property unless prior consent 
has been obtained from any persons 
occupying that property or the property 
owner; and

(2) maintain observation of the surrounding 
airspace in which the aircraft is operating for 
other aircraft; and

(3) not operate the aircraft at any height above 
400 feet above ground level except in 
accordance with paragraph (c).”

These requirements focus upon on-site effects to 
humans, but do not extend to the potential for effects 
beyond the boundary of the property on which the 
RPA is operated, except to the extent that an RPA 
flies above a person. The requirement for consent 
to fly above a person does not appear to extend to 
space adjacent or proximate to a person. Nor do the 
rules contemplate adverse impacts to non-human 
subjects, such as wildlife. Furthermore, in electing 
weight as the governing factor in class, the ability to 
scrutinise operational factors, such as flying height, 
velocity, and take-off weight compared to maximum 
thrust and rotor velocity (which influence stability 
and noise), is also limited. 

As a result of the schema of the Rules the practical 
consequence is that property owner consent 

becomes the key mechanism to limit or condition 
RPA operations under pt 101. The reason advanced 
for resting control in this manner is that property 
owners are best placed to identify hazards on the 
property and people affected by the operation (Civil 
Aviation Authority “Unmanned Aircraft Fact Sheet 1; 
Consent Rule 101.207(a): for Regional Councils & 
Territorial Authorities” (2012)). 

This method equates to a narrow approach to 
protection from trespass to land (and low altitude 
airspace) and protection of property owners and 
occupiers from nuisance effects, but no others. 
The Rules do not contemplate RPA impact upon 
neighbouring activities nor upon non-human 
species, and in the absence of direction or guidance 
in this regard, reliance upon landowner consent is 
an inadequate mechanism to identify and manage 
any potential threats.

Local authorities have been encouraged by the 
Civil Aviation Authority to develop policy on 
RPA activity in public places, and to make this 
information available to the public on local authority 
websites (Civil Aviation Authority 1990). However, 
an examination of agency approach to consent on 
public land reveals a significantly inconsistent 
approach to the use of public space by RPA, with 
scant consideration of impacts to the non-human 
environment, as discussed below.

Who is the “Property Owner”?

An initial consideration is the nature of “property”, 
and the issue of whether the Rules are confined 
to real property. Although s 57(3) of the Wildlife 
Act 1953 makes wildlife the property of the Crown, 
a straightforward reading of the Rules suggests that 
the property contemplated is property capable of 
being occupied, therefore not including wildlife.

The next problem is the meaning of “property 
owner” from whom consent must be sought under 
r 101.207. Undefined in both the CAA 1990 and the 
Rules the position is unclear. Civil Aviation Authority 
guidance on the scope of the consent rule advises 
that reference to “property” owners or occupiers 
“obviously includes the legal property owner or 
occupier, but in the case of public spaces, is being 
interpreted to include the agency responsible for 
managing, controlling or otherwise administering 
property” (Civil Aviation Authority 2015). For RPA 
operators wanting to fly RPA in public areas, this 
description is unhelpful and potentially obscures 
identification of the responsible agency and may 
reduce access to operational constraints. 
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Identification of responsible agencies may be 
reasonably straightforward for council parks and 
reserves, but less clear with open space areas, such 
as the common marine and coastal area (cmca), 
which is explicitly excluded from ownership by s 
11(2) the Marine and Coastal Area (Takutai Moana) 
Act 2011. Multiple agencies have functions of 
administrative control in relation to public coastal 
spaces, with few having any form of responsibility 
for aircraft. The cmca is characterised by significant 
numbers of threatened species and considerable 
pressures from human use and development 
(Wallace, P “Managing human disturbance of 
wildlife in coastal areas” 2016 72 New Zealand 
Geographer 133-143). Greater clarity as to agency 
responsibility is required in relation to this area, 
and further direction in relation to the Exclusive 
Economic Zone would also be of benefit. 

Policy for public spaces

As “property owners” public authorities have the 
opportunity to set policy to condition RPA operation 
on agency owned/administered property in a more 
sustained and comprehensive manner than would 
apply on private land. Control of RPA activity 
on the public conservation estate is relatively 
comprehensive, as the policy of the Department 
of Conservation is to require a concession under 
the Conservation Act 1987 for all RPA activity. 
In guidance material, wildlife disturbance and 
disturbance to other users of land are identified 
as concerns to be addressed via the concession 
process (Department of Conservation “Aircraft 
activity” (2015) <http://www.doc.govt.nz/get-
involved/apply-for-permits/business-or-activity/
aircraft-activities/#drones>). However, these 
restrictions apply only to the public conservation 
estate administered by the Department as opposed 
to all areas inhabited by sensitive wildlife or other 
users. 

An analysis of local authorities reveals that policy 
approaches to RPA operations on property owned/
administered as documented on agency websites 
vary significantly. Of 66 territorial authorities 
(including five unitary authorities), 29 had no 
guidance and 37 had some RPA guidelines. Of 
these, only five specified rules or criteria relating 
to proximity to wildlife or habitats. Similarly, of 
16 regional authorities, 10 had no guidance and six 
had some guidance, with only two relating in some 
way to wildlife. This is not a satisfactory position for 
wildlife protection in public areas, and demonstrates 
a problem that requires rectification.

Private land and property owner consent

On private land no policy directs the conditioning 
of property owner consent or constrains operator 
activity in relation to adverse environmental 
effects beyond the concerns of the property owner. 
Without direction, it is likely that any consequences 
for neighbouring activities or for wildlife from RPA 
operation will not be subject to scrutiny.

In addition, private landowners may lack the skills 
and experience to successfully identify the presence 
of sensitive wildlife on the land, or to inform 
successful management protocols/operational 
constraints to condition the consent. Similarly, they 
may lack awareness of the potential for effects of 
RPA operations upon neighbours. Placing control of 
operations in the hands of property owners is ironic 
when juxtaposed against the lack of relationship 
rationale of Priestley J in Dome Valley for exemption 
of aircraft from the RMA. Here, for all practical 
purposes overflying RPA are closely connected to 
land use, particularly given r 101.207(a)(3) which 
limits flight altitude to a height below 400 ft., and 
the line of sight requirement previously mentioned. 
Furthermore, the land owner has (in contrast to 
the aircraft referred to by Priestley J) significant 
“control over the random and momentary intrusion 
of an aircraft into his or her air space”. RPA activity 
exhibits fundamental differences to archetypal 
aircraft activity. Distinguished by remote operation 
from terrestrial vantage points (or from vessels 
in the marine environment), short flight times 
correlated to battery life, regular flight return to 
points on the ground, and low altitude flight in 
close proximity to a subject of interest, the effects 
of RPA on the environment are also fundamentally 
different. 

The RMA and RPAs

Bringing RPA within the scheme of the RMA would 
provide a more effective and integrated approach 
to regulating the adverse effects of RPA operation. 
The RMA is designed to enable resource use and 
development in the environment consistent with 
the purpose of sustainable management as outlined 
in s 5. Regulation of the use of land, includes the 
airspace above land (s 2), and likewise, regulation of 
the coastal marine area includes the airspace above 
that area as further defined by s 2. In this way the 
existing RMA scheme could readily incorporate 
management of RPA within established framework. 
Dome Valley is authority for the proposition that use 
of airspace by overflying aircraft is not a use of land, 
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but the connection of RPA to the land gives reason to 
reconsider this approach in the case of RPA. In Dome 
Valley the Court in reference to aircraft intrusion in 
airspace held:

[60] Next, once airborne and lawfully flying above land 
owned by a person or under a territorial authority’s 
jurisdiction, it is a nonsense to suggest the aircraft is 
somehow engaged in a s 9(1) “use of land”. In particular 
the action of an overflying aircraft is clearly not caught 
by the s 9(4) definition of “use” which is terrestrially 
based.

…

[66] As in so many areas of the law, arbitrary lines have 
to be drawn. The issue of whether land can be used for 
an airport, aerodrome, or heliport is a resource consent 
issue. So too, clearly in terms of s 9(8) and other 
provisions, is the issue of control of noise emission 
generated by an airport. But after take off or landing, 
and in particular where an aircraft is operating above 
500 feet over a rural area or above a thousand feet 
over a congested area, such aircraft and its effects, in 
my judgment lie outside the ambit of the Act and the 
resource consent process.

The reasoning applied here does not so readily 
extend to RPA operation. In addition, consideration 
needs to be given to the meaning of “overflying”. 
Does the close connection of RPA to the land, and 
the ability of common RPA (such as quadcopters) to 
orientate vertically and horizontally and to pitch, 
roll, yaw and hover in close proximity to a subject fit 
the definition of overflight?

The RMA presents an opportunity to scrutinise 
activity through requirement for resource consent 
(pt 6) where significant effects arise, and to apply 
plan provisions which protect sensitive habitat, 
including airspace, and prevent other potential 
resource use conflicts. As the number of RPA 
operating in the environment intensifies, protective 
air zones for a range of purposes are likely to become 
necessary. Research suggests that tools regulating 
approach distances to wildlife, including those 
based on flight initiation distances, may be effective 
measures to limit harm from disturbance effects 
(Weston 2012). Similar “setback mechanisms” may 
also be useful for sensitive activities proximate to 
an RPA operation. District plans and regional coastal 
plans (ss 72 and 64 of the RMA) represent potentially 
effective mechanisms for implementation of such 
measures. Concern that regulation will stifle 
innovative applications of the technology can be met 
by the potential for RPA operations to be managed 

as permitted activities where necessary criteria 
are met. Only inappropriate applications in areas 
sensitive to RPA operation would require further 
scrutiny. Where RPA are involved in release of 
contaminants, such as agrichemicals, in a manner 
that constitutes a discharge under s 15 of the RMA, 
bringing the entire operation within the RMA 
enables comprehensive consideration of the activity. 

Existing agency functions and protocols enable 
efficient, integrated regulation without unnecessary 
duplication. Civil Aviation Authority guidance 
provides the rationale for council control of RPA 
operation on council property that councils “better 
understand local conditions” (Civil Aviation 
Authority 2015). The guidance elucidates (Civil 
Aviation Authority 2015):

Local authorities and the Department of Conservation 
(DoC) are best placed to understand the specific risks 
associated with RPAS-use in their territory. They 
are therefore best placed to engage with operators 
and provide the necessary consent. This allows 
consideration of mixed or conflicting land uses in a 
way that the CAA would never be able to do. Local 
authorities and DoC will also be best placed to transfer 
knowledge of the risks posed to or by and RPAS 
operation to other users of public spaces, or conflicting 
imperatives of the council.

That undoubtedly is also a sound reason for bringing 
control under the RMA, but for the purpose of 
managing the activity comprehensively across all 
environments rather than upon council property 
alone. The issue of wildlife disturbance is but one 
example of the potential conflicts between RPA and 
land use in the environment, and it seems likely 
that other conflicts will emerge as RPA operation 
intensifies. The current piecemeal approach to 
wildlife disturbance by local authorities suggests 
that a stronger and more comprehensive approach 
to the phenomenon is required in both public spaces 
and upon private land. Aviation safety and related 
matters could continue to be managed under the 
CAA 1990 in conjunction with other aircraft.

Further impetus for inclusion of RPA within the 
ambit of the RMA may also be found in deficiencies 
in the Wildlife Act 1953, the legislation intended to 
provide absolute protection for New Zealand wildlife. 
I have analysed and discussed these deficiencies 
elsewhere (Wallace 2016; P Wallace and S Fluker 
“Protection of Threatened Species in New Zealand” 
(2015) 19 New Zealand Journal of Environmental 
Law 179). Weak on a range of fronts, the Wildlife Act 
1953 provides limited protection from disturbance, 
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particularly as it relates to disturbance incidental to 
lawful activity.

Conclusion

This article advocates that greater consideration 
be given to the potential of RPAs to generate 
environmental effects beyond the concerns of 
human health and safety, and damage to property. 
Distinguished by form and function, RPA effects 
are fundamentally different to those of traditional 
aircraft. It is argued that the current arrangements 
of the law are insufficiently robust to manage 

environmental conflicts in progressively congested 
airspace. RPA operations are constrained by pts 101 
and 102 of the Rules; however, reliance upon property 
owner consent limits opportunity to respond to 
potential conflicts, such as wildlife disturbance and 
nuisance effects to proximate users. An integrated 
approach would see RPA distinguished from 
traditional aircraft in overflight and brought within 
the ambit of the RMA, to enable the development 
of consistent policy and implementation methods 
to more effectively manage the use of airspace. In 
the alternative the Rules require revision to better 
manage potential nuisance effects. 

Are RMA planning controls for hazardous substances 
necessary? A case study from the Christchurch Replacement 
District Plan process

 � David Randal, Partner and Thaddeus Ryan, Senior Associate, Buddle Findlay

Executive Summary

The Hazardous Substances and New Organisms 
Act 1996 (HSNO) is the primary national statute 
governing the manufacture, importation, and use of 
hazardous substances in New Zealand. The Resource 
Management Act 1991 (RMA) also gives councils the 
ability to control the effects of hazardous substances 
through district and regional plans.

It is fairly commonplace for district councils around 
New Zealand to take a detailed and prescriptive 
approach to hazardous substances in RMA plans. 
However, the Independent Hearings Panel (Panel) 
considering the proposed Christchurch Replacement 
District Plan (Replacement Plan) has released 
a decision rejecting that approach, and instead 
providing a set of provisions whereby the default 
position is that the use, storage and disposal of 
hazardous substances is a permitted activity, subject 
to only a small number of specifically justified 
exceptions.

The Panel’s decision was in line with the Crown’s 
opposition to the detailed and prescriptive approach 
originally proposed by Christchurch City Council 
(Council). The Crown presented expert planning and 
HSNO operational evidence to the Panel in favour of 
a less prescriptive approach, on the grounds that:

• HSNO and its associated secondary legislation 
provide a comprehensive framework for managing 
hazardous substances;

• councils may impose restrictions on hazardous 
substances through the RMA planning process 
over and above those provided by the HSNO 
regime, but only if those additional controls are 
considered “necessary”;

• such additional controls should be the exception 
rather than the rule, and must be justified by 
rigorous analysis;

• existing prescriptive district and regional plan 
regimes for controlling hazardous substances 
impose an administrative burden on plan users 
and councils, but evidence is that they do not 
actually lead to councils imposing meaningful 
additional environmental controls; and

• the need to stimulate Christchurch’s recovery 
added further weight in favour of limiting 
additional controls in the Replacement Plan.

The Panel favoured the Crown’s approach and 
evidence, and directed that the Crown and Council 
work together to redraft the Replacement Plan 
provisions on that basis. The end result is that the 
hazardous substances provisions in the Replacement 
Plan comprise a simple, easy-to-use regime under 
which planning rules apply to the storage and use 
of hazardous substances only in limited, specifically 
justified circumstances.

While not setting a binding precedent, the Panel’s 
decision is carefully reasoned, followed a thorough 
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and collaborative process, and represents good 
planning practice. It should be considered carefully 
by all councils when deciding whether, and the 
extent to which, it is necessary for their RMA plans 
to regulate hazardous substances.

Introduction

In March of this year the Panel released its decision 
on Chapter 12, relating to Hazardous Substances 
and Contaminated Land. The decision highlights 
contrasting approaches by councils and developing 
law relating to the interface between the RMA and 
the management of hazardous substances under the 
HSNO.

The planning outcome reflected in the Panel’s 
decision is that the use of hazardous substances is 
a permitted activity, other than in specific, limited 
circumstances. The decision provides a strong 
example of good practice for other councils to 
follow; instances where additional environmental 
protections are warranted in RMA plans should be 
limited, given the broad coverage of HSNO (and its 
wider regime), and must be specifically justified by 
councils through a robust s 32 analysis.

The Replacement Plan process

The Replacement Plan has been drafted and is 
being considered under a fast-track process, put in 
place by the Government through the Canterbury 
Earthquake (Christchurch Replacement District 
Plan) Order 2014 (Order), with the aim of quickly 
establishing a District Plan for Christchurch to 
foster the city’s continuing redevelopment following 
the earthquakes in 2010 and 2011.

The Order includes a statement of Ministers’ 
expectations regarding the final form of the 
Replacement Plan, primarily aimed at stimulating 
redevelopment and innovation within Christchurch 
and ensuring that the Replacement Plan is easy to 
understand and use. 

Individual draft plan chapters were prepared by 
the Council and then publicly notified, in stages, 
for submissions. Following consideration by the 
Council of the submissions made, and subsequent 
amendments to the draft Replacement Plan, the 
individual chapters have been considered through 
the process of formal hearings. 

In recognition of the significance of the Replacement 
Plan to Christchurch’s recovery, as well as the nature 
of the fast-track process (including the limited rights 

of appeal from decisions of the Panel), hearings have 
been conducted by a highly experienced and skilled 
Panel, which is chaired by retired High Court Judge 
Sir John Hansen and includes Environment Court 
Judge John Hassan as deputy chair, the Hon Lester 
Chisholm, and a range of other experts. Hearings 
have been formal in nature, and have included cross-
examination of witnesses.

The first decision released by the Panel (in February 
2015) put in place a number of objectives setting the 
strategic direction for the Replacement Plan, with 
which the rest of the document must be consistent. 
These ‘Strategic Directions Objectives’ are 
complementary to the Statement of Expectations.

Given the importance of Christchurch’s ongoing 
recovery, the Government has played an active 
role in the Replacement Plan process. The Crown 
lodged submissions and further submissions 
on the Replacement Plan, and has subsequently 
participated in the hearing processes, including by 
taking part in formal and informal mediation and 
discussions with the Council and other submitters, 
preparing and filing expert evidence, and being 
legally represented at the hearings.

The Crown’s participation has been co-ordinated 
by the Canterbury Earthquake Recovery Authority 
(CERA), which was established on 29 March 2011 
to lead the Government’s response and recovery 
efforts following the Canterbury earthquakes, 
and subsequently the Greater Christchurch Group 
within the Department of Prime Minister and 
Cabinet (DPMC) upon the disestablishment of CERA 
earlier this year. Throughout the Replacement Plan 
process, CERA and DPMC officials have liaised with 
other government agencies as necessary in drafting 
and lodging submissions, preparing evidence, and 
presenting a coordinated Crown case at the various 
hearings.

Management of hazardous substances – the notified 
version of Chapter 12

Chapter 12 of the Replacement Plan contains 
objectives, policies, and rules relating to hazardous 
substances, and separate provisions managing 
contaminated land. The contaminated land aspects 
of Chapter 12 were relatively uncontentious, and this 
paper focuses solely on the evidence and the decision 
of the Panel relating to hazardous substances.

In broad terms, the notified proposal for Chapter 12 
continued the approach to managing hazardous 
substances provided for in the operative 
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Christchurch City and Banks Peninsula District 
Plans. That is, it provided a comprehensive rule 
framework whereby any person using, storing, 
disposing of, or transporting hazardous substances 
would need to consider, comprehend, and apply 
a detailed set of volume threshold-based rules 
and standards in order to understand whether a 
resource consent was required to undertake that 
activity. 

The volume thresholds were set out in an “activity 
status table”, with resource consents required at 
different thresholds for substances with different 
hazardous properties (identified by the numerical 
classification system adopted under the HSNO 
regime).

While some amendments were made to Chapter 12 
between notification and the hearing, the Council’s 
preference for detailed rules reflecting a threshold-
based approach remained unchanged. The Panel 
accepted the Crown’s summary of features of the 
version of Chapter 12 promoted by the Council at the 
hearing, which included:

• detailed volume thresholds prescribed in respect 
of the various classes of hazardous substances;

• the volume thresholds applying throughout 
Christchurch, but with different thresholds in the 
three “zone groups”;

• resource consent being required for any 
hazardous facility at which hazardous substances 
are held in volumes exceeding any of the relevant 
thresholds;

• the Council’s discretion in considering applications 
for such consent extending to a detailed list of 
matters of discretion, with the relevant matters 
to vary depending on the types of substances in 
question;

• facilities used for certain specified purposes 
(listed either in the permitted activity rules 
or in the definition of the term “hazardous 
facility”) being exempt from the need to obtain 
consent, or subject to varying standards or other 
requirements (including in some cases different 
volume thresholds and certification processes); 
and

• additional rules and activity standards controlling 
the establishment of: 

 - new activities (particularly sensitive land uses) 
near existing major hazardous substances 
facilities; and

 - the storage or handling of some types of 
hazardous substances near National Grid 
transmission lines.

Was the layer of RMA regulation necessary?

Controlling land use “for the purpose of … the 
prevention or mitigation of any adverse effects 
of the storage, use, disposal, or transportation of 
hazardous substances” is currently listed among 
the functions of territorial authorities and regional 
councils under ss 30 and 31 of the RMA, although the 
Resource Legislation Amendment Bill introduced 
in late 2015 proposes to remove these express 
references.

Section 142 of HSNO specifies the relationship 
between the HSNO regime and planning under 
the RMA. It requires those exercising powers or 
functions under the RMA relating to the storage, use, 
disposal or transportation of hazardous substances 
to comply with the relevant HSNO requirements, 
and allows councils to impose more stringent 
requirements in regional or district plans, over and 
above those provided for in HSNO, if doing so is 
deemed “necessary” for the purposes of the RMA.

Nonetheless, it is fairly commonplace for district 
councils around New Zealand to take a detailed 
and prescriptive approach to hazardous substances 
in RMA plans. This approach was typified by the 
Council in its notified version of Chapter 12.

Through the Replacement Plan hearing process, the 
Crown strongly challenged this “belts and braces” 
approach. In its submission and before the Panel 
the Crown argued that the basic framework of 
Chapter 12 should provide for the use, storage and 
disposal of hazardous substances to be permitted 
activities, and therefore not requiring resource 
consent, unless specific circumstances meant that 
it was “necessary” to supplement the HSNO regime 
with additional controls in the district plan.

Those circumstances could, the Crown accepted, 
involve situations where facilities handling 
hazardous substances are proposed to be located 
near particularly sensitive ecological areas, or 
where sensitive activities are proposed to be located 
in close proximity to major facilities handling 
hazardous substances.



Resource Management Journal 25

This approach was promoted based on the expert 
advice of the Crown’s planning witnesses and 
Dr Peter Dawson, the principal scientist at the 
Environmental Protection Authority, whose 
evidence is discussed in more detail below. The 
Crown’s proposed approach was broadly in line 
with the planning regimes recently adopted (or 
proposed) by Hastings District Council, Napier City 
Council, and South Taranaki District Council.

The Crown’s position was based on the following key 
factors:

• HSNO and its associated regulations and other 
secondary legislation provide a comprehensive 
framework for managing hazardous substances in 
New Zealand;

• as noted above, councils may impose restrictions 
on hazardous substances through the RMA 
planning process over and above those provided 
by the HSNO regime, but only if those additional 
controls are considered “necessary” – the Council’s 
detailed rule framework did not meet this test;

• such additional controls should be the exception 
rather than the rule, and must be justified by 
rigorous analysis;

• existing prescriptive district and regional plan 
regimes for controlling hazardous substances 
impose an administrative burden on plan users 
and councils, but evidence is that they do not 
actually lead to councils imposing meaningful 
additional environmental controls, over and above 
what is already required by HSNO; and

• the need to stimulate Christchurch’s recovery, as 
reflected in the Statement of Expectations and 
Strategic Directions Objectives, added further 
weight in favour of limiting additional controls in 
the Replacement Plan.

The key factors listed above are discussed below, 
by reference to the evidence and legal submissions 
presented to the Panel and the Panel’s decision. 
Ultimately, in its final decision (at [31]) the Panel 
found in favour of the Crown’s approach: 

We agree with the Crown submission, and its witnesses, 
that [Chapter 12 as promoted by the Council] is an 
overly-complex document that fails to give account 
to the [Order] and the Strategic Directions provisions 
[requiring reduction in regulation, the consenting 
process and clarity of language].

The HSNO regime provides a comprehensive 
framework

Hazardous substances in New Zealand are 
primarily regulated by the HSNO regime, which 
includes regulations made and various codes 
of practice operating under HSNO. (For the 
purposes of this paper, many functions in respect 
of hazardous substances currently exercised by 
WorkSafe New Zealand under delegation from 
the Environmental Protection Authority, pending 
commencement of regulations to be made under 
the Health and Safety at Work Act 2015, are also 
considered part of the “HSNO regime”.) 

The purpose of HSNO, as set out in s 4, is to “protect 
the environment, and the health and safety of people 
and communities, by preventing or managing the 
adverse effects of hazardous substances and new 
organisms.” 

In relation to Chapter 12 the Crown relied on 
evidence from Dr Dawson, who explained that HSNO 
provides the general framework for controlling 
hazardous substances during their entire life cycle 
– importation, transport, storage, use and disposal. 
This “cradle to grave” approach seeks to ensure that 
the adverse risks posed by hazardous substances 
are managed consistently and comprehensively.

Dr Dawson explained that those dealing with 
hazardous substances are subject to a wide range of 
detailed performance-based obligations under the 
HSNO regime, including:

• site requirements covering the layout of 
the facility (including separation distances, 
addressed below), and signage and information 
requirements;

• requirements for the design, construction, 
installation, operation, maintenance, and testing 
of buildings and tanks that store hazardous 
substances;

• emergency management requirements;

• packaging and labelling requirements; 

• requirements in respect of those who may handle 
and control hazardous substances; and

• obligations in respect of the transport and 
disposal of hazardous substances.
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Of particular relevance in the context of RMA plan 
controls are various emergency management 
obligations, targeted at containing the effects of 
any spill or other emergency to the immediate 
vicinity. In particular, HSNO requires Emergency 
Response Plans to be in place, and tested regularly, 
at sites holding particularly dangerous hazardous 
substances in bulk. Such plans must contain 
detailed information, including about how people 
in surrounding areas will be warned in the event of 
an emergency, and how the effects of the emergency 
will be dealt with.

HSNO also prescribes that “secondary containment” 
(such as bunding) is provided for tanks in case of 
the accidental release of hazardous substances, to 
ensure that any spills are contained in the immediate 
vicinity, and requires separation distances (usually 
up to 30 metres) between tanks and buildings that 
store flammable substances and areas of “high 
intensity land use” (such as schools and houses) and 
“low intensity land use” (such as parks and low or 
medium density traffic routes). 

The regime also provides for “test certification”, 
confirming compliance with the relevant HSNO 
requirements, in respect of sites (including 
emergency management measures and separation 
distances), containers, and “approved handlers”. 
Test certificates may only be issued by approved 
independent “‘test certifiers”, and generally must be 
renewed on a regular basis.

Given this comprehensive framework, the Crown’s 
position was that there is generally little need for 
additional regulation of hazardous substances 
through district or regional plans. The hazardous 
substances provisions of HSNO came into force 
in 2001, with transitional provisions meaning the 
requirements applied universally from 2006. This 
helps explain the detailed hazardous substances 
provisions in first generation district and regional 
plans. By now, however, plans should reflect 
the comprehensive approach of HSNO to the 
management of hazardous substances.

The Crown did accept, though, that HSNO does not 
have a particular focus on ensuring that hazardous 
substances are used and stored in appropriate parts 
of a city, district, or region (beyond the relatively 
small prescribed separation distances). On this 
basis, it might be appropriate for plans to control 
the location of major hazardous substances facilities 
with respect to particularly sensitive land uses 
– but, importantly, only where such controls are 

specifically justified.

Justifying additional controls in the Replacement 
Plan – s 142 of HSNO and s 32 of the RMA

As noted above, the RMA contemplates councils 
controlling hazardous substances through RMA plan 
documents; ss 30 and 31 provide for regional councils 
and territorial authorities to control the use of land 
in order to prevent or mitigate adverse effects of 
storage, use disposal or transportation of hazardous 
substances (although these references are likely to 
be removed soon).

When that power should be exercised, though, is 
guided by s 142 of HSNO; councils may impose more 
stringent requirements in regional or district plans 
relating to hazardous substances, over and above 
those provided for in HSNO, if doing so is deemed 
“necessary”. In its decision, the Panel adopted a 
definition of that term that equates “necessary” to 
“indispensable, requisite”. This means that rules in 
district and regional plans regulating hazardous 
substances should not simply be applied by default, 
but must be justified given the high standard set by 
the word “necessary”. 

In practical terms, what is required is succinctly 
captured by the guidance document available from 
“Quality Planning”, a website funded by the Ministry 
for the Environment, with content managed jointly 
by the Ministry, Local Government New Zealand, 
the New Zealand Planning Institute, the New 
Zealand Institute of Surveyors, and the Resource 
Management Law Association. The guidance 
document, named “Managing Hazardous Substances 
– interface between the Hazardous Substances and 
New Organisms Act and the RMA”, states that:

Inclusion of hazardous substance controls in plans 
should be the exception rather than the rule, and 
included only when a rigorous section 32 analysis 
shows that these controls are justified.

The Quality Planning guidance generally encourages 
councils to take a relatively “hands-off” approach to 
hazardous substances in district and regional plans. 

The analysis referred to in the guidance is that which 
all councils must carry out before implementing new 
plan provisions under s 32 of the RMA. Section 32 
requires councils to evaluate new proposals 
thoroughly (especially since recent changes to the 
section took effect in December 2013) to determine 
whether:
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• the objectives of the proposal are the “most 
appropriate” way to achieve the sustainable 
management purpose of the RMA; and 

• the provisions of the proposal are the most 
appropriate for achieving the objectives of 
the proposal, including by identifying other 
reasonably practicable options and assessing the 
efficiency and effectiveness of the provisions of 
the proposal.

When considering the appropriateness of the 
proposed provisions, councils must identify and 
assess the benefits and costs of the likely effects of 
the provisions, including opportunities for economic 
growth and employment, and the risk of acting or 
not acting where there is insufficient information 
about the subject matter of the provisions. 

A s 32 report had been prepared to accompany the 
notified version of Chapter 12, but that report, in 
the Crown’s (and ultimately the Panel’s) view, was 
not sufficiently rigorous in considering whether the 
overall proposed approach of the notified version 
of Chapter 12 was appropriate, and whether the 
requirements to obtain resource consent to use or 
store hazardous substances provided in the notified 
version amounted to “necessary” additions to the 
HSNO regime.

In particular, the s 32 report did not assess the 
merits of a less prescriptive version of Chapter 12. 
Rather, it analysed the existing prescriptive regime 
in the two operative district plans against even 
more prescriptive options for managing hazardous 
substances in the Replacement Plan.

The Statement of Expectations and Strategic 
Directions Objectives

The onus on the Council to consider – and, unless 
there was a specifically justified need not to do so, 
to implement – a pared-back version of Chapter 12 
was highlighted by the Statement of Expectations 
and Strategic Directions Objectives. The Statement 
of Expectations provides that the Replacement 
Plan should “reduce significantly (compared with 
the existing district plans) reliance on resource 
consent processes; and the number, extent, and 
prescriptiveness of development controls and design 
standards in the rules”, use “clear, concise language”, 
and be “easy to use”.

As noted above, those requirements are mirrored 
in the Strategic Directions Objectives, with 

which Chapter 12 must be consistent. Strategic 
Directions Objective 3.3.2, for example, requires the 
Replacement Plan to minimise “transaction costs 
and reliance on resource consent processes; and the 
number, extent and prescriptiveness of development 
controls and design standards in the rules, in order 
to encourage innovation and choice”. 

The Crown’s case was that the version of Chapter 12 
promoted by the Council did not meet these 
requirements, as it provided for a reliance on 
resource consent processes by default, and was not 
clear, concise, or easy to use, especially as it was 
made up in large part of technical standards and 
requirements that would be difficult for an ordinary 
user of the Replacement Plan to understand and 
apply.

By contrast, the Crown argued, its preferred 
approach would be much easier to follow and apply, 
and would significantly reduce the need to rely on 
resource consent processes.

While the Statement of Expectations and Strategic 
Directions Objectives apply specifically to the 
Replacement Plan process and aim to foster 
Christchurch’s recovery, they largely reflect best 
practice drafting principles that should apply 
generally to plan documents around the country, in 
the authors’ view.

Little or no practical benefit of duplicating HSNO 
requirements in RMA plans

In addition to focussing on whether the prescriptive 
nature of Chapter 12 was necessary, or properly 
justified, the Crown’s case highlighted the fact that 
in practice, prescriptive RMA plan provisions tend 
to add little to the HSNO regime.

Mark St Clair gave evidence of studies undertaken by 
him and his firm, Hill Young Cooper, for the Ministry 
for the Environment of resource consents granted 
in relation to hazardous substances in Christchurch 
and elsewhere in New Zealand. The studies found 
that the conditions on those consents added little or 
nothing, in the way of environmental protections, 
to the controls required by HSNO. Rather, most of 
the conditions simply required the consent holder 
to comply with HSNO, or to demonstrate such 
compliance by providing the relevant council with 
test certificates obtained under HSNO. A number of 
other consents had no conditions attached regarding 
hazardous substances at all.
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Mr St Clair’s conclusion was that where councils 
do impose conditions of consent they are often a 
duplication of matters already addressed in HSNO, 
or are used by councils merely to obtain information 
from consent holders that HSNO has been complied 
with. In Mr St Clair’s view, this called into question 
the value of or justification for the rules that require 
resource consent be obtained in the first place. 

A practical example: the regulation of LPG

A practical example discussed during the hearing 
was that of LPG. The notified version of Chapter 12 
required resource consent to be obtained to use or 
store over 100kg of LPG in the Group 3 (residential) 
zone (although the Council agreed during the 
process to increase the threshold to 200kg). Evidence 
presented to the Panel on behalf of one submitter, 
Rockgas Limited, estimated that hundreds of small 
businesses, such as fish and chip shops and cafés, 
would have required consent under the threshold-
based approach, and that it was difficult to see what 
could be added, in terms of meaningful controls to 
address potential adverse environmental effects, 
over and above the requirements of the HSNO 
regime. The Panel found this to be a compelling 
example of prescriptive RMA plan provisions 
creating a needless additional layer of regulation.

The Panel’s interim decision, the redrafting of 
Chapter 12, and the final decision

After hearing legal submissions and evidence, the 
Panel made an interim ruling and decision dated 
16 October 2015. In that decision, the Panel stated 
that:

“[Chapter 12 as notified] is difficult to follow, it would be 
difficult to apply, it does not seem to us to accord with 
the Statement of Expectations among other superior 
documents, nor does it give effect to the overriding 
nature of the Strategic Directions [Objectives].”

The Panel directed that Chapter 12 be redrafted on 
the basis argued for by the Crown, and required a 
“robust” s 32 analysis to accompany the redraft. In 
doing so the Panel noted that “there is a good model 
in the proposed Hastings Plan to follow.”

Following that interim ruling, the Council and Crown 
worked closely together to redraft Chapter 12, 
in consultation with the other submitters on 
Chapter 12.

The redrafting involved an iterative and 
collaborative process of: 

• identifying specific sensitive areas and considering 
whether those areas were adequately protected by 
the existing framework in respect of the control of 
hazardous substances;

• stripping back the provisions of Chapter 12 so 
that controls were imposed only in respect of 
hazardous substances in close proximity to any 
of the sensitive areas that were not otherwise 
adequately protected; and

• refining Chapter 12 more generally so that the 
provisions were as readable and user friendly as 
possible and updating the s 32 Report accordingly.

In tandem with the redrafting of Chapter 12 itself, 
Mr St Clair was jointly appointed by the Council and 
Crown as the author of the accompanying s 32 report.

The Council’s planning team undertook the 
initial work of identifying specific hazardous 
substance-related activities that might pose a risk 
(for example, the large-scale storage of petrol and 
LPG), and specific sensitive land uses and features 
that might require additional protection through the 
Replacement Plan (for example, sites of ecological 
significance and areas liable to flooding).

Working with the Crown planning team, and in 
consultation with Environment Canterbury, the 
Council satisfied itself that in fact almost all of 
these activities and sensitive land uses and features 
were already appropriately provided for, in terms 
of environmental protections, through the HSNO 
regime and the Canterbury Land and Water Regional 
Plan.

The Council and Crown subsequently agreed that 
it was necessary to provide protection over and 
above the existing HSNO regime and Land and Water 
Regional Plan for two very limited types of sensitive 
land uses and features, namely transmission line 
corridors and land uses within “Slope Instability 
Management Areas” identified in the Replacement 
Plan.

On that basis, the Council and Crown were jointly able 
to propose a significant simplification of Chapter 12. 
As noted above, all other parties to the Chapter 12 
hearing were consulted on the redraft and most 
supported the general intention to simplify Chapter 12 
in line with the Crown’s proposed approach.

The redrafted Chapter 12 was accepted by the Panel 
(with only minor drafting amendments). The Panel 
noted in its final decision (at [70]):
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The process and outcomes summarised in the above 
paragraph illustrates to us a thorough and inclusive 
re-consideration of [Chapter] 12. While this review 
was jointly co-ordinated by the Council and Crown, as 
we requested, all submitters had the opportunity for 
input into the Revised Version. We acknowledge their 
constructive approach.

The key feature of the final version of Chapter 12 
is that the default position is that the use, storage 
and disposal of any hazardous substances is a 
permitted activity. That default position is subject 
to only a small number of exceptions, namely:

• provisions in the other chapters of the 
Replacement Plan relating to specific existing 
hazardous substances facilities associated with 
the Port of Lyttelton;

• rules requiring resource consent to store or 
use hazardous substances with explosive or 
flammable properties close to National Grid 
or Orion transmission lines, or to establish 
“sensitive activities” (such as housing) in close 
proximity to a small number of large existing 
facilities; and

• provision for the Council to consider whether 
facilities to use or store hazardous substances 
in Slope Instability Management Areas are 
“designed in a way to manage the residual risks 
of adverse effects from hazardous substances 
to acceptable levels in the event of a significant 
natural hazard event occurring”. This exception 
was provided for by an extra matter for 
discretion being added in respect of the relevant 
existing restricted discretionary rules in Chapter 
5 of the Replacement Plan.

The final Chapter 12 is otherwise concise and 
straightforward; it contains no controlled, restricted 
discretionary, discretionary, or prohibited activities 
in respect of hazardous substances, and the detailed 
Activity Status Table setting out resource consent 
thresholds has been deleted, as have the detailed 
matters for discretion in respect of the previous 
restricted discretionary rules.

The end result is that the final version of Chapter 12 
provides for a simple, easy-to-use regime under 
which planning rules apply to the storage and use 
of hazardous substances only in limited, specifically 
justified circumstances.

Implications of the Panel’s decision

The Panel’s decision on Chapter 12 does not create 
a binding legal precedent that must be followed 
by other councils in their planning processes. 
Nonetheless, it is a carefully reasoned decision of a 
pre-eminent group of decision-makers that properly 
applies, in the authors’ view, s 142 of HSNO, reflects 
an intensive collaborative process involving the 
Council, Crown, and submitters, and therefore 
represents good planning practice. 

The decision should be considered carefully by all 
councils when deciding whether, and the extent 
to which, it is “necessary” for their RMA plans to 
regulate the use of hazardous substances. 

The decision is available on the Panel’s website 
(together with evidence and related documents): 
(http://www.chchplan.ihp.govt.nz/wp-content/
u p l o a d s/ 2 0 1 5 /0 3 / D e c i s i o n -1 8 - H a z a r d o u s -
Substances-and-Contaminated-Land-and-relevant-
definitions-Stages-1-and-2.pdf). 

The Unitary Plan – Counting down the hearing panel’s top 10
 � Daniel Minhinnick, Senior Associate and David Alley, Solicitor, Russell McVeagh

The development of the Proposed Auckland Unitary 
Plan is the largest planning process New Zealand has 
ever seen. On the eve of the Olympic Games and after 
two years of gruelling hearings, the Independent 
Hearings Panel (Panel) completed its own marathon 
effort when it provided its recommendations 
to Auckland Council (Council) on 22 July 2016 
(Auckland Unitary Plan Independent Hearings 
Panel Report to the Auckland Council Overview of 
recommendations on the proposed Auckland Unitary 
Plan). At the time of writing, the Council is currently 

considering whether to accept or reject the Panel’s 
recommendations. Whether significant aspects end 
up in the Environment Court or High Court remains 
to be seen.

The Panel’s recommendations are comprehensive, 
including approximately 60 decision reports. One 
article cannot do justice to the full range of issues 
raised through the process. This article therefore 
takes a highlights approach and counts down the 
Panel’s “Top 10” recommendations.
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10 – Dealing with scope

Scope became a significant issue for two key reasons. 

The first is that it could be critical in terms of 
appeal rights. The bespoke statutory framework 
within which the Unitary Plan is being developed 
contains limited appeal rights. Rights of appeal to the 
Environment Court are limited to matters where the 
Council:

• accepts out of scope Panel recommendations (as 
the Panel was provided with an express power to 
make out of scope recommendations); or 

• rejects the Panel’s recommendations (this appeal 
right is limited to a person whose submission 
addressed the relevant provision or matter to 
which the recommendation that Council rejected 
related).

Where the Council accepts the Panel’s 
recommendations, appeals can only be made on a 
point of law. These appeals are made to the High 
Court.

The second is that it became a hot topic earlier this 
year when the Council proposed what it considered 
to be out of scope changes to the zoning of vast 
tracts of suburban land, and then following a public 
backlash sought to withdraw that evidence following 
Councillor intervention.

The Panel’s overview recommendation report 
refers to the conservative approach it has taken 
to scope, with the Panel stating it has identified 
recommendations as out of scope where there was 
any real issue as to scope. The overview report 
also includes a detailed analysis of the case law on 
the issue of scope, making the important point that 
much of the case law on the issue of scope relates 
to plan changes, rather than a full plan review. A 
further important observation by the Panel is that 
the Unitary Plan process included the consideration 
of submissions on the proposed Regional Policy 
Statement. As the regional and district plan 
provisions must give effect to the Regional Policy 
Statement, changes to the Regional Policy Statement 
may require consequential changes to the lower 
order provisions. The Panel stated that very few 
changes to the text of the Unitary Plan are out of 
scope because of the very broad range of submissions 
that were received on the Unitary Plan. The Panel 
outlined that many amendments to the text are the 
result of seeking better alignment of provisions with 

each other and vertical and horizontal integration 
throughout the Unitary Plan. This can be evidenced 
in the out-of-scope changes to the Unitary Plan 
in relation to the planning maps in the topics on 
rezoning and precincts where neighbouring sites 
have been rezoned in addition to the site to which the 
original submission point related. 

9 – Putting the “restricted” in “restricted 
discretionary”

Throughout many of the hearing topics, submitters 
sought more liberal activity statuses (often 
seeking restricted discretionary rather than full 
discretionary). This often led to the Council proposing 
broad or lengthy lists of assessment matters.

The Panel has been clear in its recommendations – 
restricted discretionary must in fact be restricted. 
There have been two implications for the plan 
provisions recommended by the Panel:

• The range of assessment criteria has been 
narrowed for restricted discretionary activities 
to ensure that restricted discretionary activity 
status lives up to its name.

• Discretionary has often been favoured to 
restricted discretionary, when the range of 
necessary assessment matters was broad.

The Panel’s overview recommendations report (at 12) 
outlines the Panel’s rationale in the following terms:

Classification of activities as restricted discretionary 
has been carefully considered by the Panel. Numerous 
changes have been made to the listed matters of 
discretion to try and focus the range of resource 
management issues that ought to be addressed when 
considering an application for resource consent. 
The basis for assessment of restricted discretionary 
activities should be clear from the relevant objectives 
and policies. This should assist in limiting the extent to 
which submissions create unnecessary complexity or 
delay for applicants. In a number of cases the activity 
status of activities has been changed to discretionary 
where the extent of the matters for discretion is in fact 
unrestricted.

The Panel’s approach to the restricted discretionary 
issue is a practical solution that will, if accepted 
by the Council, provide a clearer and more logical 
approach to applying for resource consent under the 
restricted discretionary and discretionary activity 
statuses.
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8 – Design, design, design

Auckland Council’s goal is for Auckland to become 
the “World’s Most Liveable City”. As well as providing 
for more housing stock for a burgeoning population, 
the Council sought to require that development also 
be of high quality. A key part of this was to require 
resource consent applications for the majority of new 
developments to include an urban design statement.

The Panel has stripped out those requirements. 
In the Panel’s own words (at 37 of the overview 
recommendations report):

Good design is based on principles rather than rules. 
Mere reference to good design or the listing of preferred 
design principles is ill-suited to a regulatory framework 
which imposes binary “grant/decline” outcomes. 
Discretionary decision-making must be exercised 
on the basis of relevant and clear objectives, policies 
and assessment criteria rather than on subjective 
preferences.

The removal of urban design statements will assist 
in streamlining the resource consent process for 
applicants and provide greater flexibility as to the 
design of future development. 

7 – The disappearing overlays

The Unitary Plan as notified contained a slew of 
overlays and additional controls. Throughout the 
hearing process, the Panel made clear its concerns 
with the number of different controls and overlays in 
the Unitary Plan as notified. 

The Panel acted on its concerns in its 
recommendations, and removed a number of 
overlays on the basis that the evidence did not 
demonstrate that they were the most appropriate 
method of achieving the objectives of the Unitary 
Plan. The removed overlays include the pre-1944 
building demolition control, air quality transport 
corridor separation overlay, heavy industry air 
quality overlay, quarry transport route overlay, high 
land transport noise overlay, and the sites of value to 
Mana Whenua. 

6 – Hazards and flooding

Hazards and flooding was one of the more fraught 
Unitary Plan topics. There were significant 
differences in views between the Council and a large 
submitter group, and a rehearing was required after 
the Panel recommended further mediation.

The relationship between the Resource Management 
Act 1991 (RMA) and the Building Act 2004 became a 
key focal point with detailed legal submissions by 
multiple parties.  

The Council argued that a rule in a plan affecting 
building work simply has to have a resource 
management purpose to be valid. This position 
was made in reliance of Building Industry Authority 
v Christchurch City Council [1997] 1 NZLR 573 (HC), 
where the High Court held a district plan could 
include rules requiring houses close to an airport 
to have additional acoustic insulation to mitigate 
effects of aircraft noise. 

Other submitters argued that where a proposed 
plan rule addresses a matter that is the same 
as that addressed by the Building Code, then 
s 18 of the Building Act 2004 requires that to be 
expressly provided for in the RMA. The submitters 
distinguished Building Industry Authority v 
Christchurch City Council on the basis that the 
plan rule being considered in that case controlled 
something that was not controlled under the 
Building Code. 

The Panel agreed with the submitters that the 
Council’s approach went beyond its authority in 
relation to land use controls under the RMA and into 
controls on building work which, with the exception 
of controls to protect other property from the effects 
of surface water, is solely within the ambit of the 
Building Act 2004 and the Building Code. In arriving 
at this decision the Panel referred to Western Bay 
of Plenty District Council v Muir [2000] NZRMA 353 
(HC) where the High Court cautioned against over-
reliance on the purpose rather than the text of 
legislation:

[27] … Whilst of course the purpose of the [Resource 
Management] Act is sustainable management of natural 
[and] physical resources and as a consequence rules 
must be necessary to achieve the purpose of the Act, 
simply because such a rule might be directed towards 
that purpose does not of itself make the rule lawful if 
the rule itself is ultra vires. 

The Council’s approach to zoning in residential areas 
was based on existing flood hazard maps, which 
resulted in spot-zoning of lots as Residential – Single 
House Zone where the maps showed that surface 
flooding occurred or might occur. 

A large group of submitters argued against this 
approach based on the substantial reduction of 
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development potential resulting from such spot-
zoning and submitted that it would be better to 
leave the control of floor levels to the Building  
Code. 

The Panel (at 43 of the overview recommendations 
report) ended up finding in favour of the large 
submitter group:

The Panel considers that the Council’s assessment 
overstates the level of the risk posed in areas of 
Auckland where surface flooding occurs. The analysis 
placed undue emphasis on the number of dwelling 
units that may be added to existing residential areas 
and had too little regard for the methods by which 
surface flooding can be addressed. Building up rather 
than across a site was discounted by the Council out of 
concern that people would leave their houses in surface 
flooding events, but without analysis of whether a one 
per cent AEP standard would make any significant 
difference to the degree of risk such additional units 
would face. The extent to which developers could 
alleviate flooding risks by on-site works was not 
reviewed in evidence. Non-regulatory methods, such 
as improving drainage in areas known to experience 
flooding on a regular basis, were not examined in detail 
either. 

The Panel considers that the zoning of land in 
existing urban areas should not be limited simply by 
the location of a site in an area shown as subject to 
flooding on maps outside the Unitary Plan. Where 
flooding occurs in existing urban areas, the options for 
resolving flooding issues may be more limited, but can 
still be considered in the course of subdivision or the 
design of more intensive units, leaving the design of the 
units themselves (and their floor levels) to assessment 
as part of the building consent. 

For greenfield areas, as part of any proposed plan 
change, the structure planning process should include 
a thorough review of all natural hazards affecting the 
area including flooding (as the recommended version 
of Appendix 1 Structure plan guidelines sets out). The 
focus of planning should be to avoid new development 
in greenfield areas where flooding is a hazard at least 
until works have been done which avoid, remedy or 
mitigate such flooding. 

For those reasons the Panel considers, on the evidence 
and in light of its planning principles, that there is 
no good reason to set a minimum floor level in the 
Unitary Plan above that required by the Building  
Code.

5 – Framework plans – outta here!

Framework plans have become a common technique 
for councils to manage the development of land, 
particularly in greenfield areas. However, the 
Environment Court has expressed concerns with 
the lawfulness of some aspects of framework plans 
in Queenstown Airport Corporation Ltd v Queenstown 
Lakes District Council [2014] NZEnvC 93 and 197.

The Panel also had reservations about the 
lawfulness of framework plan provisions and sought 
its own independent legal advice from Royden 
Somerville QC. Those ongoing concerns culminated 
in the Council bringing declaration proceedings 
that were heard by a full bench of the Environment 
Court. The Court delivered an interim decision on 
24 March 2016 (Re an Application by Auckland Council 
[2016] NZEnvC 56), with a final decision released 
after the Council was given a further opportunity to 
revise the proposed Unitary Plan provisions (Re an 
Application by Auckland Council [2016] NZEnvC 65). 
The combined outcome of the two decisions was 
that the Environment Court made a declaration that 
the Unitary Plan could include a provision enabling 
an application for a bundle of land use consents for 
the key enabling and infrastructural works required 
for the first stage of a comprehensive development 
(whether it be brownfields or greenfields). The Court 
refused to make the other declarations sought by the 
Council, including that consistency with a framework 
plan is a matter that a subsequent resource consent 
application can be assessed against.

The Panel received detailed legal submissions on the 
lawfulness and appropriateness of framework plan 
provisions. Despite several submitters supporting 
the Council’s position in favour of the inclusion of 
framework plan provisions, the Panel’s concerns 
with how such provisions would work in practice led 
it to recommend that the framework plan provisions 
be removed. A number of reasons are provided by 
the Panel, with an overriding concern being the 
public interest in ensuring that statutory planning 
is open and transparent, with the status of activities 
determined by the Unitary Plan, and not able to be 
amended by a resource consent. 

4 – Big wins for infrastructure

Infrastructure providers appeared at mediation 
and before the Panel more than most. Parties, 
such as the Auckland Utility Operators’ Group, 
Ports of Auckland Ltd, Auckland Airport, NZ 
Transport Agency and Transpower were frequent 
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visitors to Level 16, 205 Queen Street. Their efforts 
culminated in significant recognition throughout 
the recommended plan provisions.

Examples include:

• A single chapter for network utilities.

• The Panel preferring Transpower’s National Grid 
Corridor Overlay provisions.

• The Auckland Airport’s proposed airport noise 
contours being recommended.

The Panel clearly recognising the significant role 
infrastructure will play in supporting the extensive 
intensification and expansion envisioned in the 
Unitary Plan it has recommended. 

3 – Up....

Intensification has become a Unitary Plan buzz 
word. The Panel heard from vast numbers of 
submitters seeking the upzoning of their properties 
and more enabling provisions. The Panel also 
identified the two submissions that provided broad 
zoning changes. The first was the Council’s own 
submission (even after the retraction of part of its 
rezoning requests in early 2016). The second was 
Housing New Zealand, which filed a comprehensive 
submission seeking changes to the residential 
objectives, policies, rules and zoning maps. 

The Panel was guided by the Auckland Plan’s vision 
for an additional 400,000 dwellings in the Auckland 
Region by 2041. It also reached the conclusion that 
the Unitary Plan should err towards over-supply. 
In the Panel’s view, the Unitary Plan provisions as 
notified only provided feasible capacity for just 
over 200,000 additional dwellings – well short of the 
Auckland Plan’s projection.

Objectives, policies, and rules in the residential, 
commercial and industrial zones have been modified 
by the Panel to be more enabling of capacity. These 
modifications include removal of density rules in the 
Mixed Housing Suburban, Mixed Housing Urban, and 
Terrace Housing and Apartment Buildings zones, 
and provision of greater height in some centres. 
The Panel has also been more explicit in terms of 
the areas and values to be protected by the Unitary 
Plan through overlays in order to provide greater 
flexibility for development and change. Parking 
rules have either been removed or moderated to 
allow the supply of parking to respond to what users 

require and to improvements in the level of public 
transport and changes in transport technologies, 
and to provide greater flexibility in how parking is 
supplied and traded. 

The Panel’s recommended provisions provide 
for feasible capacity for over 420,000 additional 
dwellings. The majority of that new capacity is 
provided in urban areas – with 270,000 in existing 
urban areas. That has been achieved through 
significant additional enablement across many parts 
of Auckland. 

2 – …and out

The 420,000 additional dwellings enabled by the 
Unitary Panel are not all due to development 
going up. The Panel has also enabled significant 
development in rural areas. This has been achieved 
in three ways. The first is 23,000 in new live zoned 
urban areas. The second is through development 
within rural zones – with 14,000 additional dwellings 
enabled. Finally, and by far the largest category 
is the 115,000 additional dwellings enabled in the 
Future Urban Zone.

Despite calls to remove the Rural Urban Boundary 
(RUB) completely, it remains in the Panel’s 
recommended provisions. It has, however, been 
considerably expanded to include 30 per cent more 
land than the Unitary Plan as notified. The RUB 
has also been removed around smaller towns and 
villages to enable them to grow organically.

The location of the RUB line is at the district plan level 
in the Panel’s recommended provisions, with criteria 
provided for any change set out in the Regional Policy 
Statement. The Panel’s intention being to enable 
landowners to seek changes to the RUB (rather than 
having the Council as gatekeeper), and to avoid the 
issues that arose as a result of the Supreme Court’s 
decision in Environmental Defence Society Inc v NZ 
King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 593 
where a policy statement is directive. 

The Panel has also recommended a requirement that 
the Council monitor and ensure that there is always 
suitably zoned land to meet expected demand for 
residential, commercial and industrial use for at 
least seven years. This recommendation reflects the 
Government’s push to provide greater monitoring 
and enablement of development capacity illustrated 
in its Proposed National Policy Statement on Urban 
Development Capacity expected to be finalised this 
year. 
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1 – The vibe

This countdown finishes with the Panel’s own 
addition to the definitions section of the Unitary 
Plan: Vibe – “A quality of a plan that is incapable of 
being defined”.

So now the attention goes to the Council and its 
decision whether to accept or reject the Panel’s 

recommendation. As at the time of writing, 
everything remains in flux, but Council officers have 
(somewhat surprisingly) recommended rejection of 
a number of significant policy aspects of the Panel’s 
recommendations. Bring on 19 August and the 
Council decisions! 

Conservation and environment science visioning for the next 
20 years

 � Jacinta Ruru, Professor, Faculty of Law, University of Otago

The Ministry for the Environment and the 
Department of Conservation are currently asking us 
all to consider: what is our vision for New Zealand in 
20 years? Out now for consultation until 7 September 
2016 is the Conservation and Environment Science 
Roadmap: Discussion Paper, 2016 (Discussion 
Paper). The roadmap is intended to provide a clear 
perspective on the priorities for conservation and 
environment research to inform government policy 
over the next two decades. The roadmap has been 
touted as an ambitious and important project. 
It certainly is and is one that should interest the 
resource management professions.

As the Discussion Paper states (at 5): 

Scientific knowledge can help us make good policy 
decisions, and choose wise management practices 
for resource and environmental use. This roadmap 
is aimed at identifying research directions that can 
ensure that decisions by government, organisations 
and individuals are better informed.

This is a very interesting national project. What 
will Aotearoa New Zealand be like in 20 years? The 
Discussion Paper predicts (at 7):

It is likely that New Zealand will still be rich in natural 
resources, but as a society, we will probably be using 
these resources in very different ways. We will 
continue to face complex issues and trade-offs between 
conservation of our natural environment and using 
our natural resources to support our society’s health, 
well-being and economy. To ensure that our natural 
resources can continue to support important aspects of 
our economy, our society and our culture, we will need 
to adapt to pressures such as climate change, rapid 
globalisation, and urban intensification. Innovative 

thinking and research will be necessary to enhance 
the sustainability of the primary sector and tourism. 
We must act now to improve our knowledge base if 
we are to maintain our quality of life and competitive 
advantage in the rapidly changing global landscape.

The Discussion Paper has identified 12 major themes 
with some proposed questions for future research.

Theme 1– Climate Change – mitigation and adaptation  
    opportunities
Theme 2 – Integrated ecosystems and processes 
Theme 3 –Freshwater ecosystems and processes 
Theme 4 – Land ecosystems and processes 
Theme 5 – Coastal and marine ecosystems and   
     processes
Theme 6 – Urban ecosystems and processes 
Theme 7 – Populations and species 
Theme 8 – Biosecurity 
Theme 9 – Mātauranga Māori 
Theme 10 – Social and economic dimensions 
Theme 11 – Informatics, modelling and monitoring 
Theme 12 – New and emerging technologies 

Climate change has to feature and it does. The 
knowledge we have now is that climate change 
will have a very significant impact on our 
environment. The Parliamentary Commissioner for 
the Environment’s powerful report from last year 
details our impending climate-related, sea-level 
rise crisis (Preparing New Zealand for rising seas: 
Certainty and Uncertainty, November 2015). The 
Discussion Paper recognises that research can play 
“a key role in identifying and understanding these 
impacts and mitigation opportunities” (at 10). 

The roadmap will seek to determine research 
that better understands “how ecosystems and 
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processes work with one another will improve our 
management and decision-making” (at 10).

As has been appearing in government policy for 
some years now is the clear recognition that “water 
is vital to New Zealand’s way of life and economy” 
(at 10). The Discussion Paper recognises (at 10): 

Despite government, iwi and community investments 
in freshwater management and restoration, there are 
still some negative trends in freshwater health. There 
are enormous incentives to align the policy and the 
research at government, industry and community 
levels, but it will take time for the ecosystem to 
respond.

Will our economy be largely based on land-based 
primary industries in 20 years’ time? New research 
into innovative technologies will be required to 
enable this. And “[d]ecision-making is challenging, 
but research to understand environmental effects 
can help inform policy development to help sustain 
our economic, social and cultural connection to this 
environment” (at 11).

The Discussion Paper signals an interesting fact: 
“New Zealand is one of the world’s most urbanised 
nations” and as a consequence many people now 
have little contact with the natural environment 
(at 11). What will this mean for New Zealand in 2040? 
The Discussion Paper indicates (at 11): 

Demographic and cultural changes mean our 
understanding of New Zealand’s unique biological 
heritage has weakened. Social science and 
environmental education research is needed to 
understand and promote positive future conservation 
and environmental outcomes, and their relationship 
with our primary industry-driven export economy. 

As we well know, environmental contaminants 
are a rising issue. The Discussion Paper states 
“[w]ith newer substances such as nanoparticles, 
little is known about impacts on the environment 
and human health” (at 12). Scientific research 
is essential to assess risks and to identify new 
environmentally-friendly products.

Also well known is the alarming biodiversity loss of 
our native species. New tools and technologies are 
required. The Discussion Paper calls for new radical 
thinking and adds (at 12): 

We have the opportunity to practice ecological 
restoration at a national level, but to take advantage 
of these tools, broad community discussion is needed, 

informed by science, and responsive to societal and 
cultural values.

The mere fact that globalisation is now at an 
“unimaginable” level to previous generations 
reinforces the critical need for “new and novel 
technologies” to protect New Zealand’s biodiversity 
(at 12). 

The Discussion Paper clearly recognises the new era 
of Treaty of Waitangi settlements and their positive 
contribution to the environment as they drive  
“changes in the way we work, the way we manage, 
and the way we act” (at 13). The future vision is for 
a more integrated environmental and conservation 
management approach.

The Discussion Paper predicts the need for more 
holistic science approaches – involving biological, 
physical, social and communication science 
researchers – to help change human behaviour 
with regards to how we interact with and value our 
environment. 

Monitoring our environmental state and sharing 
infrastructure across agencies to manage big data 
is a becoming more critical. The Discussion Paper 
gives this example (at 14): 

[C]urrently there are no systematic data on land use 
or management that can be connected to economic 
and social data to evaluate these relationships, which 
are critical to policy development. We need to consider 
what is needed in terms of data infrastructure 
systems in future, to provide a robust, accessible and 
sustainable supply of relevant data and information for 
these purposes.

The Discussion Paper is optimistic about our 
immediate future: “[m]any of our conservation 
and environmental challenges can probably be 
addressed, or at least mitigated, by innovative 
thinking, collective action and technology” (at 14).

Do you agree with the Discussion Paper’s 
identification of big themes in capturing what we 
need to be focusing on over the next 20 years? The 
intention to create this roadmap with research 
placed at the heart of it as our way forward to find 
answers is heartening. The Resource Management 
Law Association, as a multidisciplinary professional 
group bringing together lawyers, planners and 
academic researchers, ought to be interested in 
contributing to formulating this roadmap. 

Submissions close Wednesday 7 September 2016. 
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Introduction and background

This case concerned an application by Mr Simon 
Hampton for leave to appeal the Court of Appeal’s 
decision in Hampton v Canterbury Regional Council 
(Environment Canterbury) [2015] NZCA 509. The Court 
of Appeal had dismissed an appeal by Mr Hampton 
against the High Court’s refusal to overturn a 
decision by the Canterbury Regional Council (ECan), 
which granted Mr Hampton’s neighbour (and cousin) 
a water permit to take water to the extent that Mr 
Hampton’s existing water rights were not being 
exercised.

The Court of Appeal’s decision (http://www.
rmla.org.nz/casenote/view/id/39) represented a 
deliberate shift away from the principles in Aoraki 
Water Trust v Meridian Energy Ltd [2005] 2 NZLR 
268 (HC) and was critical of the application of 
non-derogation of grant in respect of water take 
permits and the conceptualisation of such permits 
as granting a right to property, akin to a profit-à-
prendre.

Decision

Mr Hampton’s grounds for leave to appeal included 
that his s127 application should have been given 
priority over his neighbour’s fresh application 
despite being lodged later in time; that the Court 
of Appeal erred in finding that ECan’s decision 
to grant the water permit did not derogate from 
Mr Hampton’s rights; and that Mr Hampton had a 
legitimate expectation that his right to use water 
would not be interfered with.

The Court of Appeal’s analysis largely turned on 
the finding that ECan’s decision did not cause Mr 
Hampton any detriment because the resource 
consent did not grant him a right to take and use 
“property”. The Supreme Court held that in reaching 
this conclusion the Court of Appeal had expressed 
“criticism” of Aoraki. The Court of Appeal had held 
that the principles in Aoraki were inconsistent with 
s 122 of the Resource Management Act (RMA), which 
provides that resource consents are neither real nor 
personal property. It also held that it was incorrect 
to draw a parallel between resource consents 

and profits à prendre or apply the non-derogation 
principle. 

The Supreme Court noted that although the Court 
of Appeal was critical of the analysis in Aoraki, 
it agreed with the outcome of that decision. The 
Supreme Court held that although there is room for 
debate about the justification for the criticisms of 
Aoraki, no matter of general importance was raised 
because those criticisms did not undermine the 
Aoraki decision itself.

The Supreme Court also rejected the other grounds 
for appeal. As part of his priority ground, Mr 
Hampton sought to challenge the principle in 
Fleetwing Farms Ltd v Marlborough District Council 
[1997] 3 NZLR 257 (CA). However, the Court held 
that the facts did not directly engage the Fleetwing 
principle. In respect of the legitimate expectation 
ground, the Court held that Mr Hampton’s arguments 
were not arguable.

The Supreme Court declined the application for leave 
to appeal.

Comment

While this decision has brought Mr Hampton’s 
litigation to finality, it appears to have left open the 
question of how Aoraki is to be applied in future. The 
Supreme Court was unwilling to hear argument on 
the justification for the Court of Appeal’s criticism of 
the conceptualisation of water permits as property 
rights; however, it was emphatic that the Aoraki 
decision still stands.

It seems that the Supreme Court’s comments should 
be read as a reference to the ultimate outcome in 
Aoraki, not its reasoning. Accordingly, there is likely 
to be considerable difficulty in conceptualising 
water permits as property rights, profit-à-prendre 
or applying the principle of non-derogation.  
Instead, water permit holders in fully allocated 
catchments will need to rely on the RMA’s statutory 
framework, the priority principles expressed in 
Fleetwing and careful formulation of regional 
planning documents.

Recent Cases

Hampton v Canterbury Regional Council (Environment 
Canterbury) [2016] NZSC 50

 � Bronwyn Carruthers, Partner, and Michael Doesburg, Senior Solicitor, Russell McVeagh
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Introduction and Background

Clay target shooting is an established sport 
throughout New Zealand with a number of shooting 
clubs across the country. This case is the latest 
relating to one of those clubs, located in Cust, North 
Canterbury.

The North Canterbury Clay Target Association 
(Association) appealed a decision of the High Court 
on the application of a rule setting noise limits in 
the Waimakariri District Plan. The Association 
has undertaken clay target shooting at its site at 
269 Boundary Road, Cust, for many years. Prior to 
2008, the Association held a resource consent for a 
number of shooting meets and practices per year. 
In 2008, the Association was issued a certificate of 
compliance under the newly operative Waimakariri 
District Plan, having satisfied the Council that its 
shooting activities complied with the Noise Rule. 
The Noise Rule  imposes noise limits of 50dBAL10 
during the day and 40dBAL10 at night at “any point 
within the notional boundary of any dwellinghouse 
in the Rural Zone”.

Over time, additional dwellinghouses were 
established in the vicinity of the Association’s site, 
where the noise was greater than allowed under 
the Noise Rule. This ultimately led to the Council 
seeking declarations in the Environment Court, 
challenging the lawfulness of the Association’s 
activities.

In 2014, the Environment Court found that the 
Association complied with the Noise Rule at the time 
the certificate was sought, and issued a declaration 
to that effect, but that the certificate does not allow 
the Association to exceed noise limits at houses 
built since it was sought. While it stopped short of 
making a declaration, the Court held that the Noise 
Rule set a receiving environment standard, which 
was different from a site-specific condition in that 
the receiving environment can change from time 
to time. It held that if the Noise Rule was intended 
to protect an incumbent activity from compliance 
with noise limits at dwellings built after the activity 
began, it would have said so. Instead, the Noise Rule 
used the words “activities” and “dwellinghouse” in 
an unqualified way and nothing in the wider plan 
provisions indicated that a narrow construction was 
intended.

On appeal the High Court appreciated the 
Association’s concerns that the Environment Court 
approach meant that the Noise Rule would become 
more demanding as the receiving environment 
changed; however, it found that the Noise Rule was 
designed to have continuing application across a 
dynamic receiving environment. The High Court also 
found that, unlike a resource consent, a certificate 
of compliance cannot authorise an activity that is 
inconsistent with a plan. A certificate of compliance 
is not a deemed resource consent for all purposes – 
it only confirms that an activity complies with the 
relevant plan, protecting the holder from changes to 
the plan after the certificate was sought.

The Court of Appeal was tasked with answering two 
questions of law: 

• whether the Noise Rule required compliance at the 
notional boundary of dwellinghouses from time 
to time, notwithstanding that the dwellinghouse 
was not in existence at the time the activity was 
established; and 

• whether a holder of a certificate of compliance is 
subject to a continuing obligation to comply with a 
plan, notwithstanding changes to the surrounding 
physical environment.

Decision

The Court started with the second question and 
answered it affirmatively – holders of certificates 
of compliance granted under a plan are subject 
to an enduring obligation to comply with that 
plan, notwithstanding changes to the receiving 
environment. 

In reaching this view, the Court noted that a 
certificate gives the holder a guarantee of land 
use rights, protected for a time from changes to 
the relevant plan. Certificates eliminate risk that 
the planning framework might change before a 
planned development is actually established. The 
Court referred to the 1986 report by Antony Hearn 
QC into the Town and Country Planning Act 1977 as 
supporting this intended purpose. 

From the Court’s perspective, at the heart of the 
Association’s case was the proposition that the 
certificate of compliance added to its existing use 

North Canterbury Clay Target Assn Inc v Waimakariri District 
Council [2016] NZCA 305

 � Bronwyn Carruthers, Partner, and Michael Doesburg, Senior Solicitor, Russell McVeagh
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rights by exempting it from compliance with a rule 
that was already in effect. The Court disagreed. 
Certificates of compliance are expressly subject to 
s 10 of the Resource Management Act 1991, which 
provides that activities are not protected from rules 
that were operative before the use was established. 

The Court was clear that a certificate of compliance 
establishes only that the use complied with a plan 
at a given date in the environment as it was at the 
time. Accordingly, such certificates can only protect 
against changes in the plan, not changes in the 
receiving environment. 

The first question was whether the Noise Rule insists 
on measurements only at dwellings that were in the 
zone when the activity was established, or permits 
measurements at dwellings erected since then. 

The Court held that the language of the Noise 
Rule is not ambiguous. The plan’s reference to the 
measurement of noise at “any dwellinghouse in the 
Rural Zone” is not a reference to a single dwelling or 
every dwelling in the zone, despite the word “any” 
having different meanings in different contexts. The 
Court found that the natural meaning of the Noise 
Rule was to permit measurement at every dwelling 
in the zone that may be affected by noise from a 
given activity.

The Noise Rule requires continuing compliance 
from time to time as the relevant noise may vary in 
character, level, timing and persistence. Reference 
was also made to the policies underpinning the Noise 
Rule (which sought to regulate noise that adversely 
affects amenity values, and health and safety) and 
the fact that the plan recognises that new dwellings 
may be erected as a permitted activity in the zone. 

The Court held that the natural meaning of the Noise 

Rule is that compliance may be measured at any 
dwelling in the Rural Zone, whenever built. If the 
plan intended to protect activities from changes in 
the receiving environment, it should have said so 
clearly.

The Court of Appeal dismissed the appeal.

Comment

This line of cases highlights the real risk of 
encroachment by sensitive uses on established 
activities that generate external effects (such as 
airports, ports, quarries, other industrial operations 
and of course, shooting ranges). Certificates of 
compliance do not offer the same protection as 
existing use rights or a resource consent that 
authorises a departure from the plan.

There are a number of potential methods to guard 
against changes to the receiving environment 
creating difficulty for established activities, 
including seeking rules that are temporally fixed 
(for example, measured at any dwellinghouse 
established at the date the plan becomes operative) 
or seeking to spatially fix the measurement points 
(for example, by mapping noise contours or noise 
control boundaries).

It may be possible for resource consent to be 
sought for a minor breach of the plan to engage the 
ongoing protection of a resource consent, however, 
the reality is that in cases like this, it is likely that 
little can be done under the operative planning 
framework to protect established activities 
(particularly where sensitive uses are permitted 
activities). This demonstrates why it is critical that 
operators of activities with external effects engage 
in plan-making processes to guard against reverse 
sensitivity effects.

Re Spark New Zealand Trading Ltd [2016] NZEnvC 115
 � Bronwyn Carruthers, Partner, and Michael Doesburg, Senior Solicitor, Russell McVeagh

Introduction

Judge Dwyer and Judge Smith sat together to hear a 
declaration regarding the definition of “subdivision” 
under s 218 of the Resource Management Act 1991 
(RMA).

The applicants, Spark, Vodafone, Two Degrees, 
Kordia and Team Talk (the Telcos) operate 

transmission towers around New Zealand, generally 
on leased sites. In recent years, Clearspan Property 
Assets Limited (Clearspan) has acquired ownership 
of the underlying title from landowners, becoming 
responsible for, and collecting all rentals from 
the land leased by the Telcos. The arrangement 
between Clearspan and landowners involved an 
agreement for sale and purchase, with a covenant 
plan and encumbrances, and the subsequent 
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transfer of a share as tenants in common (with an 
allotment identified on a survey plan and created) 
(Arrangement).

The question for the Environment Court was 
whether the Arrangement constituted a subdivision 
under s 218 of the RMA: whether on a proper 
construction of the Arrangement a disposition of 
rights sufficient to constitute a sale of the fee simple 
to part of that allotment has occurred?

Decision

The Judges reached a unanimous view that the 
Arrangement has the look, feel and permanence 
of a subdivision, and has been clearly designed 
as an attempt to avoid the impact of s 218. The 
Court declared the Arrangement to constitute a 
subdivision within the meaning of s 218.

The RMA includes five methods to effect the 
division of an allotment. At issue in this case was 
the “division of an allotment by the disposition 
by way of sale or offer for sale of the fee simple to 
part of the allotment” (s 218(1)(a)(ii)). “Disposition” 
is undefined in the RMA. The Court considered the 
definition in the Property Law Act 2007 and found 
that “disposition” had a broader meaning than 
simply sale or offer for sale. 

The Arrangement clearly included a sale, and the 
Court concluded that it also clearly involved a 
disposition beyond the simple transfer of a share 
in the tenants in common. This was clear from 
the standard wording of the sale and purchase 
agreement as well as the significant number of 
additional clauses added to it. The Court took an 
all-encompassing approach to whether the creation 
of the new allotment came within s 218(1)(a)(ii) by 
taking into account not just the agreement, but 
also Clearspan’s website and correspondence from 
Clearspan to landowners, which referenced “the 
subdivision” and the new titles to be issued. The 
Court noted that, in practical terms, it was clear 
from the documentation that there was division of 
the allotment. The Court concluded that the intent 
to create a new allotment was patently clear by 
reference to the sale and purchase agreement and 
s 218(2) of the Act. 

The Court also considered the broader intent of 
s 218 and the RMA’s purpose in s 5. It found that 
division was at the heart of the Arrangement, 
which had the effect of avoiding any oversight by 
the consent authorities and, in particular, would 

avoid the application of s 225 (agreement to sell 
land or building before deposit of plan) and s 226 
(restrictions upon issue of certificates of title for 
subdivision). Clearspan clearly intended to effect a 
subdivision in all but the legal sense, by partitioning 
the land, creating a new allotment (being part of the 
existing allotment), and attaching differing rights to 
each part.

The Arrangement turns upon a distinction between 
shares in the land (with a tenant in common holding 
an undivided share) and the effective transfer of a 
share of the land in terms of part of the allotment. 
Although the titles were expressed as tenants in 
common shares only, the allotment was divided into 
parts as shown on the plan and when viewed together 
with the encumbrances this Arrangement derogated 
from the “unity of possession fundamental to a 
tenancy in common”. With the unity of possession 
relinquished, the land divided into distinct parts 
with a new allotment created subject to permanent 
rights by way of encumbrance, the parties had 
subdivided the allotment in terms of s 218(1)(a)(ii). 
The particular mechanisms utilised to achieve these 
outcomes did not change the substance of what had 
been done. The effect was a permanent division of 
the allotment.

Accordingly, the Court made a declaration that the 
arrangement constituted a subdivision within the 
meaning of s 218; and that the subdivision was not 
authorised by any of the exceptions to s 11 of the 
RMA.

Comment

This case demonstrates that the Court is willing 
to take a broad, all-encompassing approach to 
statutory interpretation. When interpreting the 
statute, in addition to considering the Property Law 
Act 2007 definition of “disposition”, the Court also 
took into account a range of documents, including a 
website and correspondence between the parties. It 
was also willing to look behind the claimed tenants 
in common arrangement to ascertain whether the 
requisite unity of possession existed.

Although it appeared to play no part in the Court’s 
reasoning, it is interesting to consider whether 
a different outcome might have been reached if 
Clearspan did not stand to make a commercial gain 
from the Arrangement.

The authors understand that the decision is being 
appealed to the High Court. 
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New Zealand Journal of Environmental Law vol 19 (2015)
The annual NZJEL vol 19 has been published. It comprises nine quality academic articles on international 
and NZ environmental subjects, and two book reviews. 

Firstly, Philippa Norman addresses from a feminist perspective the marginalised position of women in 
the environment and international law, and the dominance of economism.  Vanessa Wills assesses the 
clean development mechanism arising under the Kyoto Protocol, and Bethany Horner addresses both the 
CDM and the REDD+ elements.  Samuel Leonard provides a critical analysis of the present effectiveness of 
New Zealand’s emissions trading scheme.  Kristen Jones analyses energy efficiency in New Zealand’s light 
transport fleet, and advances the need for new fuel efficiency standards.  Dr Pip Wallace and Shaun Fluker 
assess the adequacy of legislation in New Zealand for the protection of threatened wildlife species and 
compare legislation in Canada.  Connie Bollen evaluates the management of the effects of intensive dairy 
farming on waterways in New Zealand.  A related issue of health risks posed by cadmium from fertiliser 
in soil and food is addressed by Catherine Dearsley.  The potential for nuclear energy to be introduced 
into New Zealand and a re-examination of government policy, is the subject of the article by Brendan 
Abley.  Book reviews by Katherine Sanders and Royden Somerville respectively complete the issue.

The text of 333 pages includes several colour diagrams.  A copy or subscription can be obtained from the 
Law School, The University of Auckland, Private Bag 92019, Auckland 1142, NZ.  

Price $75 (inc GST).  Back issues are available.  

Contact the editor, Dr Ken Palmer at ka.palmer@auckland.ac.nz (or ph 09 9237828).
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