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RESOURCE  MANAGEMENT  LAW  ASSOCIATION  ROADSHOW 
 

CONDITIONS  OF  CONSENT  FOR  COMPLEX  DEVELOPMENTS 
 
 
 
Introduction  

1. This paper addresses certain consenting issues relating to complex developments 

(including infrastructure) and the sorts of conditions that may be appropriately 

imposed on them, with a particular focus appropriate methods for developing 

conditions for roads, accessways, reserves, esplanade reserves/strips, 

management bodies, common lands and facilities, contributions, and so on. 

 

2. The approach in this paper is not to traverse the relevant statutory provisions and 

apposite caselaw concerning conditions of consent.  That has been covered by 

others and will in any event be well-enough known to our audience that we do not 

need to rehearse it. 

 
3. Instead, we have tried to identify the questions that are likely to be in the minds of 

members of the Environment Court when a proceeding involves a complex 

development.  While many of these questions should be asked even before an 

application for resource consent is lodged, it frequently occurs that these or similar 

questions arise on appeals before the Court.  With increasing use of procedures 

such as direct referral and the involvement of members of the Court in Boards of 

Inquiry, matters that might be resolved at first instance before a council as the 

consent authority now arise before the Court or Board.   

 
4. In this setting the intended efficiencies of the streamlined processes implemented 

by the 2009 amendments to the Resource Management Act are at risk of being 

offset or even lost by failures to ensure that the case in support of a development, 

including its conditions of consent is fully worked out before it is presented at a 

hearing. 

Identifying Complexity   

5. The first matter to address is to identify what a complex development is, as distinct 

from any other kind of development.  Part of this involves asking how and why the 

complexity of a development should distinguish it from others. 

 

6. There is a tendency to treat the “size” of a project as commensurate with its 

importance, especially when the notion of importance is converted to a dollar sum 

which is said to be the value of the investment in the project.  It is then a small step 

to treat size and complexity as directly related. Sometimes this is true, and it is 

easy to think of big projects which are also complex, but for present purposes our 

focus is more on those aspects of a project that present complexity in consenting 

terms, which can include developments that do not have a large budget. Indeed, 
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as we discuss below, there are often real problems which arise because the level 

of willing investment in a development is less than required to address its 

complexity in consenting terms. 

 

7. The source of the complexity of a development in consenting terms can arise in a 

number of different ways: 

 

 Environmental effects, even commonly experienced ones, can in certain 

contexts or at certain scales present particular issues which may be a 

different dimension to the common methods of managing such effects and so 

require special methods.  Sometimes it is the interaction of separate effects 

which gives rise to a complexity that neither effect might have on its own, 

which is the point of expressly recognising the need to include cumulative 

effects in the assessment.    

 

 Spatial extent: while size can be an issue on its own, sometimes the location 

or shape of the development site presents complexity in conjunction with the 

nature of the existing environment.  Proximity to a sensitive environment may 

give rise to a complex interaction.  The concept of reverse sensitivity is itself 

complex and, where it may arise on the facts, usually presents difficult issues 

about the identification of the relevant receiving environment and its 

associated amenity values. 

 

 Timing, especially where development is staged or is dependent on other 

proposed development, can add to or create complexity.  The difficulty and 

cost of the consenting process can lead applicants to seek long term 

consents or, in the case of land uses, consents which provide for future 

change so as to allow a degree of flexibility without the need to make a future 

application. 

 

 Affected persons: The numbers and range of stakeholders are always 

important factors, and even while disregarding the role of luck in striking or 

avoiding querulous participants, particular interests can raise complex issues 

even where the development might otherwise be considered quite 

straightforward.  A particular group which warrants special consideration are 

the future residents or users of the development: while they might be the 

successors of the developer, it is they who must actually live with the 

development. 

 

 Technical complexity which can include a range of matters peculiar to the 

specific development or even a specific applicant, such as construction 

methods, operating processes or management requirements. 

 

 Public / private control, especially where infrastructure issues arise, such 

as the need for particular works and services, the capacity of them and the 

ability of the developer and the relevant public bodies to work together to 
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ensure that they are properly provided at the time of development and into 

the future.   

 
8. These are not mutually exclusive factors.  Indeed, several of them tend to appear 

in a pack, and their overlaps can compound the complexity of the consenting 

issues. 

 

9. Having laid stress on the opportunities for complexity to arise, it is equally 

important to always remember that the fundamental rules for all consents still apply 

to “big” developments as much as common or garden ones.  Indeed, as complexity 

increases, sometimes the fundamentals become even more important.  

Recognising that you all know these and that previous speakers have also covered 

these aspects, it does not hurt for us to repeat some key points: 

 

 Scope of proposal – The consent authority (including the Court) cannot 

grant what has not been applied for.  The scope for using section 293 of the 

Act should be limited, as it is rarely an effective mechanism for overcoming 

failures on the part of an applicant to lodge an application which properly 

covers the whole development. 

 

 Foreseeing potential effects – The requirement for an assessment of 

environmental effects is a key element in the application process for all 

concerned. As well as informing the consent authority and the submitters 

about what is likely to occur, it should also ensure that the applicant, prior to 

lodging the application, has clearly thought through the whole proposal and 

all of its likely effects.  Even where management plans or other adaptive 

management techniques are proposed, the AEE should still work through the 

anticipated scenarios and also what will be done if an unanticipated scenario 

arises. 

 

 Regulatory jurisdiction – The consent authority (including the Court) cannot 

fix fundamental flaws by way of conditions.  As well as the elemental 

requirements of Newbury and Estate Homes, that conditions be relevant, 

imposed for a proper resource management purpose and be reasonable, 

there are other limits that must be kept in mind (e.g. resource consent 

conditions are not a lawful method of imposing building controls except to 

protect other property from surface water). While the Augier principle can 

usefully assist in certain circumstances, it should not be a primary foundation 

for important conditions. 

 

 Ambit of control – A resource consent, which includes its conditions, must 

stand on its own and be capable of being interpreted and applied in its own 

terms.  The law in Turner v Allison remains good, so that performance 

standards must be set in the terms and conditions of consent and not left to 

some later stage, although certification of compliance with specified 

standards can be delegated. 
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 Language – The words used in resource management documents, including 

resource consents, are important.  Clarity, certainty, consistency and 

enforceability of all of the terms and conditions must be at a very high level 

so that any person at any time can fully understand what the consent allows 

and what its anticipated effects are likely to be. 

 
10. We would add that the context of these considerations must also be borne in mind.  

The dynamic nature of resource management requires a pro-active stance by 

participants at the consenting stage.  The focus must be on future events, not the 

past.  And while we cannot foretell the future, we ought to be able to foresee what 

the likely consequences of our actions will be.  As well, life is change and the free 

will of third parties to make their own choices is an additional and oftentimes 

complicating factor. 

 

11. For all of the technical issues that spring to mind when complexity is mentioned, 

experience should result in caution about the relative risks posed by technology 

and by people.  At various times there has been debate about the appropriateness 

of conditions which control processes rather than those that set performance 

standards.  Often the argument involves the extent to which control of processes 

may effectively control the nature or degree of external effects on the environment.  

But equally, there may be a reasonable concern about the quality of internal 

management in circumstances where human error may be a more likely cause of 

adverse effects than a fault in the machinery or other physical systems.  Where 

that risk arises, the conditions may also need to provide appropriate transparency 

through monitoring and reporting not only to the consent authority but also to 

potentially affected stakeholders.  Sometimes such requirements can provide 

better incentives for good environmental management than a plethora of technical 

requirements. 

Addressing a complex proposal 

12. Trite as it may be to say, the application will be assessed in its entirety.  It is 

therefore important that it is prepared with that in mind as a unified proposal.  The 

potential problem usually lies in complex applications being prepared by teams of 

people, often with their focus on separate aspects of the application.  Complex 

operations may be split up, or the core activity may be developed earlier or 

otherwise worked on separately from environmental management of its effects.  

The result may be a disjointed application and possibly with aspects of the 

proposal being inconsistent. 

 

13. The questions that will be asked will include:  

 

a. What is the entire proposal?  

  

b. Has every necessary or desirable consent been included in the application? 
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c.  What are the real consenting issues? 

 

d. What is integral or essential to the proposal? What is subsidiary or 

additional?  Are there clear boundaries between these? 

 

e. Is it a single process or is it staged?  If staged, does the staging make clear 

sense, with clear start and finish points?   

 
f. Has the development timeline been fully worked out?  Is it demonstrably free 

of conflicts?  Does it cover the whole project? 

 
g. What is the anticipated life of the development?  What are the long-term 

consequences?  Is there (does there need to be) an end-of-life scenario that 

forms part of the proposal? 

 

h. Can the applicant give effect to the whole consent, or does it rely on the 

involvement of others, now or in the future? 

 
14. While the consent authority (and the Court) will not be much interested the 

financial viability of the development, its overall feasibility is always important in 

terms of the statutory purpose of promoting the sustainable management of both 

natural and physical resources.   

 

15. This aspect of assessment raises a separate set of questions: 

 

a. Is the proposal presently achievable? (While not a question of viability, this 

may involve economic aspects of sustainability) 

 

b. Who has ultimate financial responsibility? Who will own the development in 

the long run?  If more than one person, what dispute resolution procedures 

are to be put in place to deal with future issues among the owners? 

 

c. Are there effects-management or other technical issues that are proposed to 

be addressed by adaptive management?  What failsafe or fall-back 

measures are proposed in the event that adaptive management is 

unsuccessful? 

Infrastructure 

16. Little development can occur in a truly “green fields” situation.  To a greater or 

lesser extent, every development depends on other development that has already 

occurred.  There must be access to the development site by road or through a port, 

with provision of prime necessities such as water and electricity or some fuel that 

can be used either to produce or as a substitute for electricity. Water and waste 

must also be drained or otherwise disposed of.  Telecommunications has in recent 
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decades been added to the list.  Increasingly, although not without debate, such 

other things as parks and reserves, recreation facilities, landscaping measures and 

so on have also become part of the range of matters that new development may 

require. 

 

17. Historically, experience tended to show both that there were economies of scale in 

the provision of such necessities, and that mass provision was often, if not always, 

facilitated by public ownership.  Notwithstanding a very strong western European 

tradition of private property, clear exceptions evolved to meet the need to efficiently 

provide common services for common benefit.  With increasing complexity, 

especially in the wake of urbanisation and then industrialisation, a wider range of 

services from roading and transport to drainage and plumbing, power and 

telecommunications and on to social services has come to be managed with 

government involvement to ensure its provision, avoid disputes and limit the 

tragedy of the commons.  As well as providing a funding base, government 

involvement can also provide some accountability for service provision. 

 

18. The point of this extremely abbreviated summary is to indicate that the 

mechanisms for the provision of infrastructure with public ownership and control 

have an extensive history, with certain consequences at least in terms of public 

expectations.  The common law in relation to roads (rights of passage and of 

access) and drains (rights to discharge and obligations to receive) are clear 

evidence of this, that the public will expect that public networks are available for 

public benefit.   

 
19. Even so, public ownership of infrastructure is not a given, especially in 

circumstances where the likely public bodies are not well placed to provide 

infrastructure, perhaps because of limits to the area of service or to capacity within 

that area.  Ideally, people should seek the most efficient method of provision of 

goods or services and a free state should allow its citizens to make arrangements 

that are best for them.  So there are private roads and private drains even where 

they may serve many people, and much other infrastructure has been transformed 

from public to private ownership with a greater or lesser public structure 

(managerial or regulatory or both) in place to seek to ensure that common services 

continue to provide common benefits and to guard against market failure. 

 

20. Returning finally to the topic of consent conditions on complex developments, the 

relevant issue is how best to manage the effects of such development at the public 

– private interface or connection point and to ensure such management for the 

future.  In concrete terms, For example: 

 
a. How do people get to and from the development, and what effect does such 

travel have on the existing transport network?   

 

b. Is there sufficient capacity in the various infrastructure networks to allow the 

new development to connect, or will there need to be increased or otherwise 
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upgraded capacity both to allow the new development to connect and to avoid 

or mitigate potential adverse effects (such as a reduction in the level of 

service) on existing users of those networks?   

 

c. What other communal facilities are proposed?   

 
d. If new or upgraded works are required, who will pay for those?   

 
e. If operating costs of the network are to increase, how will that be funded over 

time? 

 

21. The questions to be particularised and answered include: 

 

 Availability of relevant infrastructure – its location, timing issues around 

availability, and its current, upgraded and perhaps ultimate capacity. 

 

 The capital cost involved, including costs of connection, cost of any 

necessary or desirable upgrade, with identification of appropriate levels of 

service (current and future) and an apportionment of differentials in levels of 

service and the costs (if any) in addressing those. 

 

 The projected operating costs and with that the likely realistic sources of 

revenue, including provision to fund depreciation in the expectation of 

replacement and the risk of extraordinary expenditure. 

 

 Apportionment of all costs between existing and future residents (or other 

appropriate units for such analysis) together with the position of a non-

resident developer to ensure that all costs are funded. 

 

 Does the relevant plan provide for financial contributions under the RMA, 

noting that litigating “reasonable” apportionment has led to: 

 

 Development contributions under LGA, currently the subject of proposed 

amendments as to methodology and scope. 

 
22. It may be noted that this summary strays into an area which is outside the scope of 

resource consent conditions.  The problems of litigating financial contributions and 

the enactment of the mechanism of development contributions under a regime 

which is not linked to the RMA has fractured this aspect of addressing the public – 

private interface for complex developments.  One response, especially for complex 

developments, has been to deal with the practical realities by means of 

development agreements between the applicant and the consent authority (at least 

in respect of the infrastructure it controls) and also between the applicant and other 

infrastructure providers.   

 



8 
 

23. Such arrangements can be satisfactory.  Where relevant to consenting issues, it 

may well be appropriate for the consent authority (and the Court) to want to be 

satisfied that the long run costs over the whole life of development will be met in 

some appropriate way.  This is not to manage the commercial choices of either the 

developer or the infrastructure provider: it is to ensure that infrastructure 

arrangements are clear and robust and likely to be maintained over the anticipated 

life of the development, perhaps for 50 – 100 years. 

 

24. Others have addressed issues concerning various forms of security, so we will not.  

We will simply leave this part of our topic with the observation that there are many 

instances where the public – private boundary line has shifted over time as the 

ancient experience with common infrastructure is re-experienced.  As the private 

road in a jointly owned access lot (or JOAL) wears out and requires reconstruction, 

the adjoining owners tend to look to the public roading operator to take it over.  

Private drains tend to become public drains as others connect to them.  One may 

expect consent authorities to be on guard about this: the cases tend to suggest 

that they often become the most attractive target when such problems arise.  That 

experience obviously leads to them devising conditions to provide for infrastructure 

in the longer-term.  

Appropriate Conditions 

25. There is an aspect of appropriateness beyond the Newbury / Estate Homes 

requirements: while there can be no doubt about the importance of the 

jurisdictional limits which those cases lay down, there is also the desirability that 

the conditions, whether taken singly or as a whole, promote sustainable 

management by making sense. 

 

26. It is important that the conditions are integrated with the consent.  They should 

logically fit with the activity or activities.  They should be able to be understood in 

that context.  A logical order and layout is an important starting point.  Now 

commonly. Consent authorities will gather conditions together not only by subject 

matter but also according to: 

 

i. matters that must be complied with before the activity may commence; 

ii. matters related to site development and construction; 

iii. operational conditions; 

iv. special events and emergencies; and 

v. end of development (close-down and rehabilitation) requirements. 

 

27. Time is often a sensible basis for ordering conditions: start at the beginning, go on 

until you reach the end, then stop.  But not always: sometimes the complexity of 

the activity requires some other order, according to parts of the process or areas 

which are the subject of consent so that anyone (manager, enforcement officer or 

neighbour) can quickly identify the relevant conditions and be reasonably certain 
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that they will not be missing some relevant aspect which is hidden among the 

pages of conditions. 

 

28. While on the subject of layout, may we plead for some sense in the way in which 

the text and figures are laid out on the page.  Too often it is apparent from the 

smaller point size, close line-spacing and haphazard formatting that the conditions 

have been treated very much as of secondary importance to the main event of the 

grant of consent.  In reality, the conditions are the continuing narrative of the 

development, of greater importance over time.  Their appearance is important to 

the readability. 

 

29. It is well-accepted that conditions will include cross-references within themselves 

as well as references to external standards.  Obviously these references must be 

accurate.  Consideration must be given to whether updated external standards will 

be incorporated by reference or whether the standard is fixed notwithstanding any 

amendment to it. Often, conditions restate what is already provided for as a 

performance standard in a rule in the relevant plan: consideration should be given 

to whether this is necessary or appropriate.  In many cases, it may be better to 

require adherence to the relevant standard in the plan as it may be at any time in 

the future. 

 

30. In overall terms, the conditions should be coherent, consistent and complete in 

relation to the consent to which they are attached.  They should not be left as a 

collection of expert recommendations without being pulled together to reflect the 

whole consent. 

 
31. Beyond providing for changes in standards over time, a consent must also 

consider the future and address likely scenarios and future effects.  While 

discharge consents may be limited as to time on order to enable consent 

authorities to address changes in the environment and changes in technology, it is 

rare for land use consents to be limited in time. 

 

32. In saying that a consent and its conditions must address the future, one must 

accept that it is often difficult to predict what the future may hold.  Nonetheless, it is 

contrary to the purpose of sustainable management simply to put off difficult 

questions to others for another day.  While adaptive management techniques can 

certainly be an appropriate mechanism for dealing with unknown possibilities, there 

must still be an assessment of the risk that adaptive management may result in 

latter day reconsideration of whether consent should have been granted in the first 

place.  In many cases the relevant statutory planning documents will include the 

precautionary principle as a policy and it may be important to consider adaptive 

management proposals in light of that policy. 

 
33. In relation to infrastructure, an important aspect of future management is ensuring 

that the terms and conditions of consent provide certainty of accountability for 

future operations, including maintenance and potential replacement.  There should 
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be a clear distinction between what is public and what is private infrastructure.  In 

relation to private shared infrastructure there should be clarity about who will 

actually be responsible for its operating costs and how it will be replaced if 

necessary. 

 

34. As noted above, the clear historical trend is for common infrastructure to end up in 

some form of public management to ensure that it is actually funded.  In an 

environment where most people expect public ownership and management of 

roads, drains, parks and shared facilities, the conditions of consent need to be 

clear about who is actually responsible.  Further, such on-going conditions should 

be included in consent notices as a consequence of any subdivision and, similarly, 

should be considered for inclusion in encumbrances in respect of land use 

consents which are not accompanied by subdivision. 

 
35. Finally, any complex development will almost certainly need to be subject to 

appropriate review methods.  Where once review conditions were optional, often 

generally (and poorly) worded without clear consequences after the review, it is 

now essential that the scope, triggers and possible outcomes for review are 

spelled out.  Similarly, the role of management plans has gained wide acceptance 

and often a properly drafted condition which results in a comprehensive 

management plan may be the best way of dealing with likely effects.  The key is to 

ensure that it is used as an appropriate method and is not treated as a sort of 

dumping ground for problems and a way of avoiding those that are too hard.   

 

36. It sometimes seems as though applicants regard reviews as a threat, while 

consent authorities are wary of actually using them.  Considered properly, a well-

drafted review condition can be beneficial to all parties, including affected persons, 

by enabling adjustment and adaptation over time without the cost and trouble of a 

full application.  Such conditions recognise that complexity will often involve 

adaptation and provide a mechanism for ongoing sustainable management into the 

future. 
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Environment Judge Kirkpatrick 
 
 
 


