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INTRODUCTION

Compliance is one of the central, and

thorniest questions currently

challenging international

environmental law.  As many commentators

observe, attention has shifted from negotiating

multilateral environmental agreements

(MEAs) - there are over 500 MEAs on the

books, to focusing on ensuring compliance

with existing commitments.1 A notable

feature of this increased attention to

compliance is the emergence of treaty specific

compliance regimes; the compliance regime

for the Kyoto Protocol is the latest and most

innovative in this trend.  Wirth comments

that, “[t]he Kyoto compliance regime is

unprecedented in the environmental field and,

more generally, breaks considerable ground in

international law and practices.”2 The

compliance regime was the product of three

years of international negotiations, and

includes mechanisms and consequences for

non-compliance not featured in other MEAs.  

Of course, the Kyoto Protocol itself has not

entered into force.3 However, notwithstanding

the opposition of the United States, the Protocol

only requires Russia’s ratification to become

binding under international law.  If this occurs,

New Zealand, along with the other 120

countries that have already deposited their

instrument of ratification, will be bound by the

rules of the Protocol.   And shortly after, the

compliance regime is also likely to enter into

force.  
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1 See eg David D Victor, "Enforcing International Law: Implications for an Effective Global Warming Regime" (1999) Duke Envtl L & Pol'y F 147. 
2 David A Wirth, "The Sixth Session (Part Two) and Seventh Session of the Conference of the Parties to the Framework Convention on
Climate Change" (2002) 96 AJIL 648 at 654.
3 To enter into force the Kyoto Protocol requires ratification by 55 Parties to the United Nations Framework Convention on Climate Change
including Annex I parties accounting for at least 55 % of the total carbon dioxide emissions of that group in 1990 (Article 25).  Presently,
120 parties have ratified the Kyoto Protocol representing 44.2 % of total carbon dioxide emissions (FCCC website, http://unfccc.int/, last
modified on 26 November 2003). 



The purpose of this article is to

explore the consequences for non-

compliance with the emission

commitments set out in the Kyoto

Protocol compliance regime.   First, I

outline the origins of the compliance

regime, commenting on the

negotiations that led to its adoption.

Secondly, I describe the final

compliance package and the basic

mechanisms of the regime.  Finally, I

consider one of the outstanding legal

issues relating to the compliance

regime: the legal status of the

consequences for non-compliance –

otherwise known as the amendment

dilemma.4

ORIGINS OF THE
COMPLIANCE REGIME:
FROM KYOTO TO
MARRAKECH

The Kyoto Protocol to the

United Nations Framework

Convention on Climate

Change (FCCC) was adopted in

1997 to strengthen the

international response to global

warming.  While the FCCC merely

outlines a framework of action for

stabilising greenhouse gas

concentrations in the atmosphere,

the Kyoto Protocol sets quantifiable

greenhouse gas emission limitation

and reduction commitments

(emission commitments) for

certain developed country Parties

(Annex I Parties).

The introduction of emission

commitments in the Kyoto Protocol

raised the concern of not only how

to ensure compliance with those

commitments, but also possible

enforcement mechanisms in the case

of non-compliance.  The Parties

agreed that to be effective, the Kyoto

Protocol required a robust approach

to compliance, beyond the general

remedies available under

international law.5

THE LAW OF STATE
RESPONSIBILITY

In the absence of specific

provision in an international

agreement, the law of state

responsibility provides the legal

consequences and the procedures

for implementing those

consequences for breach of an

international legal obligation.

However, in general, the law of state

responsibility is viewed as

inadequate to respond to non-

compliance with international

environmental law.6 One of the

fundamental obstacles with the law

of state responsibility is the

requirement to prove a direct causal

relationship between the activity of a

state and the environmental damage

caused.7 This difficulty is evident in

the case of environmental damage

caused by the cumulative effects of

activities by multiple states, such as

in the case of climate change.

In addition to the failure of the law

of state responsibility to secure

compliance with international

environmental law, there are three

other reasons, specific to the Kyoto

Protocol that explain the evolution

of a robust compliance approach.8

The first is the free rider problem.

Given the predicted costs of

complying with the emission

commitments, the Parties want

assurance that other countries will

be held to their part of the bargain.9

Secondly, certainty for investors in

the emissions trading market

necessitates strong compliance and

enforcement.10 Finally, the

credibility of the regime depends on

the means of ensuring compliance.

Brunnee notes that: “the credibility

of the Kyoto mechanisms [would] be

at risk if there was widespread

noncompliance; arguably, its very

foundation would be

undermined…”11 The perceived

need for a robust compliance regime

led to Article 18 of the Kyoto

Protocol.

ARTICLE 18 OF THE
KYOTO PROTOCOL 

Article 18 of the Kyoto

Protocol calls upon the

Conference of Parties to:

[A]pprove appropriate and effective

procedures and mechanisms to

determine and to address cases of

non-compliance with the

provisions of this Protocol,
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4 Jutta Brunnee, “A Fine Balance: Facilitation and Enforcement in the Design of a Compliance Regime for the Kyoto Protocol” (2000) 13 Tul Envtl LJ 223 at 256.
5 See eg Jacob Werksman, “Compliance and the Kyoto Protocol: Building a Backbone into a “Flexible Regime” (1999) 9 YB Intl Env L 48.
6 Martti Koskenniemi, “Breach of Treaty or Non-Compliance? Reflections on the Enforcement of the Montreal Protocol” (1992) 3 YB Int’l Env L 123. 
7 Markus Ehrmann, “Procedures of Compliance Control in International Environmental Treaties” 13 Colo J Intl Envtl L & Poly 377 at 380.
8 Werksman, supra note 5.
9 See Brunnee, supra note 4.
10 Wirth, supra note 2 at 654.
11 Supra note 4.
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including through the development

of an indicative list of consequences

… Any procedures and

mechanisms under this Article

entailing binding consequences

shall be adopted by means of an

amendment to this Protocol. 

Negotiations to develop the

compliance provisions described in

Article 18 commenced at the Fourth

Conference of the Parties to the

FCCC in November 1998 at Buenos

Aires, resulting in the adoption of

the Buenos Aires Plan of Action

(BAPA).12 In BAPA the Parties set a

schedule for reaching agreement on

the operational details of the

Protocol, including the procedures

and mechanisms relating to

compliance.  To meet this deadline, a

Joint Working Group on

Compliance (JWG) was established

under the Subsidiary Body for

Implementation and the Subsidiary

Body for Scientific and

Technological Advice.  The JWG

held an informal exchange of views

and information on compliance

attended by experts, government

representatives, United Nations’

agencies, and intergovernmental and

non-governmental organisations.13

Negotiations between the Parties

continued formally at the Fifth

Conference of the Parties,14 but

finality on compliance was deferred

to the Sixth Conference of the

Parties (COP-6), held over two parts

in 2000-2001.

During Part One of COP-6,

negotiations on compliance

resumed, but remained unresolved.

At Part Two, progress was made and

the Parties adopted the Bonn

Agreements on the Implementation

of the BAPA, which recorded

political agreement on many of the

key issues.15 Again, the details of the

compliance procedures remained a

sticking point.  However, a draft

decision on compliance was

forwarded to the Seventh

Conference of the Parties (COP-7)

for final resolution.  At COP-7

agreement was reached on the final

compliance package and the Parties

adopted the Report of the

Conference of the Parties on its

Seventh Session (COP-7 Decision) at

Marrakesh in November 2001.16

THE COP-7 DECISION:
THE KYOTO PROTOCOL
COMPLIANCE REGIME

The COP-7 Decision sets

out the compliance regime

for the Protocol and

recommends that the Conference

of the Parties serving as the

meeting of the Parties (COP/MOP)

adopt the procedures and

mechanisms relating to

compliance annexed to the

decision at the first session.17 The

key features of the compliance

regime are set out below.

COMPLIANCE
COMMITTEE 

The COP-7 Decision establishes a

Compliance Committee divided into

a facilitative branch and an

enforcement branch, as well as a

plenary and a bureau.  The

Committee will consist of twenty

members, ten for each branch.

Composition of each branch is to be

determined predominately by

geographic representation: each

branch will be composed of one

member from each of the five

regional groups of the United

Nations.  Additionally, each branch

will include one member from the

small island developing States (who

are more susceptible to the adverse

effects of a warmer climate), two

Annex I Parties and two non-Annex

I Parties. 

12 International Institute for Sustainable Development, "Summary of the Workshop on Compliance under the Kyoto Protocol: 1-3 March 2000" (2000) 12(124)
Earth Negotiations Bulletin at 2, online:  <http://www.iisd.ca/linkages/download/pdf/enb12124e.pdf> [ENB: Summary of the Workshop on Compliance].

13 International Institute for Sustainable Development, "Informal Exchange of Views and Information on Compliance under the Kyoto Protocol: 6-7 October 1999"
(1999) 12(111) Earth Negotiations Bulletin, online: <http://www.iisd.ca/linkages/download/pdf/enb12111e.pdf>.

14 See ENB: Summary of the Workshop on Compliance, supra note 12 at 2 and Gregory Rose "A Compliance System for the Kyoto Protocol" (2001) 24(2)
UNSWLJ 588 at 589.

15 ENB: Summary of the Workshop on Compliance, ibid.
16 FCCC, "Report of the Conference of the Parties on its Seventh Session, Procedures and Mechanisms Relating to Compliance under the Kyoto Protocol," online:

<http://unfccc.int/resource/docs/cop7/13a03.pdf>.
17 Note that the Conference of the Parties to the FCCC is the supreme body of the FCCC.  The Conference of the Parties also serves as the meeting of the Parties

to the Protocol, but only Parties to the Protocol can participate in decisions when the Conference of the Parties serves as the meeting of the Parties to the
Protocol (Article 13 of the Protocol).  The most recent COP was held in Milan, Italy, 1-12 December 2003.

The law of state
responsibility is
viewed as
inadequate to
respond to non-
compliance with
international
enviromental law
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VOTING RULES

The voting rules of the

Committee provide that

every effort shall be made

to make decisions by consensus.  If

consensus is unattainable, a three-

fourths majority shall adopt

decisions.  However, adoption of

decisions by the enforcement

branch requires a majority of

members from Annex I Parties

present and voting, as well as a

majority of members from non-

Annex I Parties present and voting.

Therefore, both Annex I and non-

Annex I Parties have an

opportunity to “block” decisions of

the enforcement branch.  

TRIGGER MECHANISM

The COP-7 Decision

provides for a Party-to-

Party trigger mechanism.

Any Party may submit a question of

implementation to the

Compliance Committee with

respect to itself, or with respect to

another Party if supported by

corroborating information.  Vespa

comments that “egregious

instances of non-compliance are

unlikely to go unchallenged” as

many states, such as those in the

Alliance of Small Island States

have a strong interest in ensuring

enforcement of the Protocol.18

Additionally, the Compliance

Committee can receive questions

of implementation indicated in the

reports of Expert Review Teams

(ERTs).  Although this possibility

was criticised at compliance

negotiations as politicising the

role of the ERTs,19 it seems an

inherently practical outcome,

given that the mandate of ERTs is

to assess implementation and

identify questions of

implementation.

SCREENING PROCESS

Once a question of

implementation is

referred to the

Compliance Committee, a

screening process is initiated.  The

bureau of the Committee is

directed to allocate the question

of implementation to the relevant

branch in accordance with their

specified mandates.  The relevant

branch is then directed to

undertake a preliminary

examination to ensure that the

question of implementation is

supported by sufficient

information, not de minimis or ill-

founded, and that it is based on

the requirements of the Protocol.

FACILITATIVE BRANCH

The aim of the facilitative

branch is to promote

compliance and provide an

early warning of non-compliance.

Where a question of

implementation has been referred to

the facilitative branch it is

responsible for providing advice,

facilitating financial and technical

assistance, and formulating

recommendations to the Party

concerned. 

ENFORCEMENT BRANCH

The primary responsibility of

the enforcement branch is

to determine whether an

Annex I Party is in compliance with

the:

� Emission commitments; 

�  Methodological and reporting

requirements; and

� Eligibility requirements for

the flexibility mechanisms in

the Protocol (ie emissions

trading).

Following a decision that a Party is in

non-compliance, the enforcement

branch is directed to apply the

consequences for non-compliance.

18 Matthew Vespa, "Annual Review of Environmental and Natural Resource Law: Climate Change 2001: Kyoto at Bonn and Marrakech" (2002) 29 Ecology LQ 395
at 414.

19 ENB: Summary of the Workshop on Compliance, supra note 12 at 7.

Any Party may
submit a
question of
implementation
to the
Compliance
Committee with
respect to itself
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CONSEQUENCES FOR
NON-COMPLIANCE
WITH THE EMISSION
COMMITMENTS

The consequences of not

complying with the

emission commitments are

as follows: 

� Deduction from the Party’s

assigned amount for the

second commitment period

of a number of tonnes equal

to 1.3 times the amount in

tonnes of excess emissions;

� Development of a

compliance action plan; and 

� Suspension of the eligibility

to make transfers under the

emissions trading scheme

until reinstated. 

Developing this list of consequences

was divisive and the final outcome

raises several concerns.  First, Vespa

argues that the omission of financial

penalties (fiercely contested at

compliance negotiations) is likely to

influence the deterrent effect of the

compliance regime as it reduces the

cost of non-compliance.20 Secondly,

suspending a Party’s ability to use

the flexibility mechanisms will

hinder the ability of the Party to

bring itself into compliance.  Finally,

there is a concern relating to the

deduction penalty.  As the emission

commitments for the second

commitment period are yet to be

negotiated, there is a possibility

negotiators may inflate their

assigned amount for the second

commitment period to

accommodate a deduction penalty.21

This would clearly affect the

environmental integrity of the

Protocol. 

AUTOMATIC
APPLICATION OF THE
CONSEQUENCES FOR
NON-COMPLIANCE

The consequences for non-

compliance with the

emission commitments

follow automatically from a

decision of the enforcement branch

that a Party is in non-compliance.

The possibility of consequences

applying automatically caused

considerable discussion at

compliance negotiations.  The

general trend in MEAs has adopted

a more flexible approach.22 For

example, the powers of the

Implementation Committee of the

Montreal Protocol, on which the

Compliance Committee for the

Kyoto Protocol was modelled, are

advisory only.  The Implementation

Committee reports to the Meeting

of the Parties who has the decision-

making authority to decide on

cases of non-compliance, as well as

the application of consequences.

This approach allows the

possibility for political

considerations to enter the

decision-making process.  For

reasons of certainty, equity and

transparency most Parties

supported automatic consequences

for the Kyoto Protocol,23 giving the

enforcement branch significant

decision-making authority not

normally featured in MEAs.

APPEALS

AParty subject to a final

decision of the

enforcement branch

relating to compliance with the

emission commitments may appeal

to the COP/MOP on the grounds it

has been denied due process.  The

COP/MOP may agree by a three-

fourths majority to override the

decision of the enforcement

branch.  If this occurs, the matter is

referred back to the enforcement

branch.  As the rules of procedure

for appeals have yet to be agreed,

uncertainty remains as to how

appeals will operate in practice.24

However, as noted at the outset, the

most significant unresolved issue

relating to the compliance regime is

whether the consequences for non-

compliance are binding at

international law.  

20 Supra note 18 at 415.
21 Ibid.
22 Ibid.
23 UNSBSTA & UNSSBI, "Note by the co-Chairs of the Joint Working Group on Compliance, Procedures and Mechanisms Relating to Compliance under the

Kyoto Protocol, Elements of a compliance system and synthesis of submissions, Addendum, Synthesis of Submissions," 17 September 1999, U.N. Doc.
FCCC/SB/1999/7/Add.1, online: FCCC <http://unfccc.int/resource/docs/1999/sb/07.pdf>.

24 Glenn Wiser, "Analysis & Perspective: Kyoto Protocol Packs Powerful Compliance Punch" (2002) 25 International Environment Reporter Current Report 86,
online:  Center for International Environmental Law <http://www.ciel.org/Publications/INER_Compliance.pdf>.

The powers 
of the
Implementation
Committee of
the Montreal
Protocol. . .
are advisory only
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THE AMENDMENT
DILEMMA 

Article 18 of the Protocol

stipulates that any

procedures and

mechanisms entailing binding

consequences must be adopted by

an amendment to the Protocol.

Given this express provision, most

commentators conclude that any

consequences in the COP-7

Decision applied by the

enforcement branch will not be

binding on adoption of the

compliance regime by the

COP/MOP, and will only become

binding if the amendment

procedure is followed.25 Therein

lies the amendment dilemma.26

The amendment dilemma refers to

the uncertainty created by the Article

18 requirement that binding

consequences for non-compliance

must be introduced by an

amendment to the Protocol.

Although any amendment can be

adopted by a three-fourths majority

of the COP/MOP, the amendment

only enters into force following

ratification by three-fourths of the

Parties, and only for those countries

that have ratified.  This means it is

likely that any amendment adopted

would not apply between all Parties

at the same time.   Additionally, the

three-fourths majority rule does not

apply until all efforts at consensus

have been exhausted and no

agreement has been reached.  As not

all countries are in favour of binding

consequences, delay is likely prior to

the adoption of any amendment.

Nonetheless, commentators have

suggested there may be means to

avoid the amendment dilemma.

One possibility to avoid the

uncertainty created by requiring an

amendment to the Protocol is to

introduce another legal instrument.

For example, the Conference of the

Parties could adopt a legal

instrument that would enter into

force at the same time as the Kyoto

Protocol.  Rose compares this

possibility to the adoption of the

Agreement Relating to the

Implementation of Part XI of the

United Nations Convention on the

Law of the Sea of 10 December

1982.27 This agreement entered into

force on 16 November 1994 and

implicitly amended the 1982

Convention on the Law of the Sea,

which entered into the force on the

same date.  Similarly, the European

Union has suggested the adoption of

a compliance agreement that would

be mandatory for all Parties prior to

the Protocol’s entry into force.28 This

is not a particularly elegant solution,

as any additional legal instrument

would also require ratification by all

Parties for international law status.

DOES IT MATTER?

Some commentators suggest

that conflict over the

amendment dilemma is futile

given the practical realities of

international law.  For example,

Vespa argues that even if legally

binding, international law is unable

to enforce the consequences.29 It is

also arguable that there may not be

a significant difference between

politically binding decisions and

legally binding decisions.30

However, this issue will remain on

the Parties’ agenda, given the

recommendation of the Parties to

adopt the COP-7 Decision at the

first COP/MOP and the Article 18

amendment requirement for

binding consequences.

CONCLUSION

Although the compliance

regime is not as severe as

some commentators had

hoped for - the lack of financial

penalties being the most obvious

omission - it is far more rigorous than

any other compliance regime in

international environmental law.  The

automatic application of

consequences for non-compliance

with the emission commitments is a

notable evolution in the development

of treaty specific compliance regimes.

Yet, the amendment dilemma

remains a significant hurdle for the

successful operation of the

compliance regime.  The coherency

of the regime is threatened by the

likelihood that not all Parties will be

exposed to the application of

binding consequences for non-

compliance with the emission

commitments at the same time.

Overcoming the technical and

political difficulties posed by the

amendment dilemma would

enhance the likely effectiveness of

the compliance regime, and truly

break new ground in international

environmental law.

25 See eg Brunnee, supra note 4.
26 Ibid.
27 Rose, supra note 14.
28 Wirth, supra note 2 at 655.
29 Vespa supra note 18 at 416.  See also Wiser, supra note 24.
30 O Yoshida, "Soft Enforcement of Treaties: The Montreal Protocol's Noncompliance Procedure and the Functions of Internal International Institutions" (1999)

10 Colo. J. Int'l Envtl L & Pol'y  95.



Resource Management Journal 7

Trevor Daya-Winterbottom, Chairperson, RMLA Editorial Committee

The task of selecting articles

for publication in this

edition of the RM Journal

has been difficult given the

number and quality of articles

submitted for publication.  The

strength and continued success of

the Journal depend on these

contributions from members.

The lead article by Teall Crossen on

the Kyoto Protocol provides

thoughtful insight of the treaty

making process.  The article is also a

reminder of the value members

obtain from the RMLA Graduate

Scholarships programme.  Teall was

awarded the Scholarship in 2002 to

pursue a masters degree at Calgary

and the article provides a valuable

update on her research.  Members

interested in reading further about

climate change should consult the

Monograph Series published by the

New Zealand Centre for

Environmental Law.  The Centre

received a special RMLA award at

the 2000 Annual Conference.  Two

monographs have been published to

date on sustainability and climate

change.

Debate over access to the foreshore

and seabed continues.  The article

by Rob Harris on customary rights

provides a timely contribution to

the debate.  Members interested in

access and ownership issues may

also wish to visit the RMLA website

to view the paper presented at the

2003 Annual Conference in

Blenheim by Colin Keating.

Landscape protection under the

RMA also remains topical.  The

article by Raewyn Peart provides a

useful contribution to this debate.

The article is based on a more

extensive consultation paper “A

Place to Stand” which is to be

launched by the Prime Minister at

an RMLA Auckland Seminar later in

the year.  Members interested in

attending this event should consult

the RMLA website for further

details.  A valuable link between

landscape and ecology is also

provided in the brief article on

World Wetland Day which was

celebrated in February.

Meredith Gibbs has provided

members with updates on the fate of

existing mining privileges under the

Crown Minerals Act 1991, and the

lifting of the GMO moratorium.

At a more general level Chris Hatton

has provided a valuable insight on

the role of scientific research under

the RMA, and an update on training

for RMA decision makers at Council

level should be of interest to

members who regularly appear

before Hearing Committees.

Finally, no edition of the RM Journal

would be complete without the case

notes prepared by Martin Williams.

It is with regret that I must advise

members that Martin has decided to

put down his pen after three years

of sterling service.

Similarly, space has prevented us

from publishing a thoughtful article

by Ali Memon on mediation in the

Environment Court in this issue of

the Journal.  This will be published

in the July edition of the RM

Journal.  Members interested in

submitting articles for the July

edition should consult the notice at

the end of the Journal.

EDITORIAL
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Customary rights and the
foreshore and seabed debate
Rob Harris

INTRODUCTION AND
INTENT

The foreshore debate is part

of a wider debate on the

nature of customary and

Treaty rights in New Zealand. In

this article I want to look at the

historic and constitutional context

and also the implications for future

management under statutes such as

the Fisheries Acts and the Resource

Management Act (RMA). 

BACKGROUND

It is no surprise that the foreshore

and seabed ownership issue has

arisen, as it always has been an

‘arguable’ position prior to the Ngati

Apa judgement in the Court of

Appeal that contrary to the position

of the Court in Wi Parata v Bishop of

Wellington, [1877] there never was a

clear extinguishment of customary

ownership, merely a Crown

statement of sovereignty in the

context of matters such as navigation

and fisheries. There is also the

matter of the presumption in British

law prior to 1840 that the 3 nautical

mile Zone around the coast was part

of the territory of any recognized

entity for which sovereignty has

been established (in this case by the

British Crown). 

The Justices in the Ngati Apa v AG,

CA75/2002 decision made it clear

that transfer of sovereignty and

radical title in itself did not imply

ownership, thus reinforcing Judge

Hingston’s decision in the Maori

Land Court. Both decisions were

based on the common law of

England, which recognized

customary rights, explicitly

transferred into the New Zealand

context by the English Law Act 1858

(and informally through the

influence of the Treaty of Waitangi),

that introduced both the legislation

and the judicial system’s

interpretations of customary rights.

Elias CJ in particular, accepted the

historical assumption that New

Zealand was never ‘terra nullius’.

Secondly, the decision confirmed

that the application of English laws

is subject to local circumstances, in

this case, the country being owned

by Maori until sold [or customary

rights specifically extinguished] (see

paragraphs 28 and 37, Elias CJ).  

“For reasons already given, such view

[that customary rights had

automatically been extinguished] is

contrary to the common law and to

successive statutory provisions

recognizing Maori customary

property.” (para 61, Ngati Apa, Elias

CJ)…“The applicable common law

principle in the circumstances of

New Zealand is that property rights

are respected on assumption of

sovereignty. They can be

extinguished only by consent or in

accordance with statutory authority.”

(para 85, Elias CJ) 

Since 1983 the Crown had relied on

the decision of the Court of Appeal

in Re Ninety Mile Beach [1983],

which had in turn relied on the

judgement in Wi Parata, (overruled

in Nireaha Tamaki v Baker [1901]

Privy Council). The heart of the Re

90 Mile and the Wi Parata decisions

was that assumption of sovereignty

and extinguishment of previous

ownership rights/interests were

construed to run together. While it

could also be argued that transfer of

ownership (without compensation)

is implied in the recognition of

Crown control granted in the

Territorial Sea, Contiguous Zone and

Exclusive Economic Zone Act 1977

(and its 1965 predecessor) and the

Foreshore and Seabed Endowment

Revesting Act 1991, (the modern

versions of the admiralty and coastal

law introduced into New Zealand

under the English Law Acts), the

distinction between sovereignty and

ownership, has been made very clear

in the Court of Appeal’s judgement

in the Ngati Apa case. The Court
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rejected that line of reasoning,

finding no specific justification for it

in the Territorial Sea, Contiguous Zone

and Exclusive Economic Zone Act 1977

or its 1965 predecessor (or the Land

Act 1948), returning to the earlier

presumptions as to the status of

customary rights because they found

no specific statutory provision that

took those rights away.

“No expropriatory purpose in the act in

relation to Maori property recognised

as a matter of common law and statute

can be properly read into the

legislation. It is principally concerned

with sovereignty, not property.” (para

63, Elias CJ, supra) 

The position accepted by the Court

of Appeal is therefore that

sovereignty itself has been

(re)established in current legislation,

and while s.9A of the Foreshore and

Seabed Endowment Revesting Act 1991

re-establishes the right to issue a

new title to the foreshore and

seabed, it does not provide for

extinguishing customary property

rights. The Court’s approach was

that customary rights are instead to

be established by enquiry of the

Maori Land Court set up under the

Te Ture Whenua Act 1993, which has

jurisdiction within the sovereign

territory of New Zealand to enquire

into customary rights in land that

may or may not result in the creation

of a title.  

“…an approach which precludes

investigation of the fact of entitlement

according to custom because of an

assumption that custom is displaced by

a change in sovereignty or because the

sea was used as a boundary for

individual titles on the shore is wrong in

law.” (para 89, Elias CJ, supra) 

She earlier stated that 

“after the establishment of the Native

Land Court (effectively from 1865) the

principal manner in which customary

title [and presumably other rights]

was through the operation of the Court

in investigating ownership and granting

freehold title” [and now other

categories of customary title] (para

39, supra).

This situation under the Native Land

Court continues under s.132 of the

Te Ture Whenua Act and the Maori

Land Court has inherited those

responsibilities to investigate title

where its possibility based on

customary practices may exist.

Other legislation such as the Treaty of

Waitangi (Fisheries Claims) Settlement

Act 1992 may already have taken

care of some claims which relate

primarily to rights to gather. From

the enactment of the Land Act 1894

until the present, if customary

ownership, as opposed to other

rights, was established, ownership

was able to be converted into title for

Maori freehold land held in fee to

the Crown (see para 44, Elias CJ,

supra). That route has been

augmented by the power of the Land

Court under s.131 of the Te Ture

Whenua Act to make a wider

declaration order, without

necessarily being restricted to

creating Maori freehold title. The

result could therefore be freehold

title or a lesser interest. Where title is

not a possibility on the facts the

Court would presumably make a

recommendation to the Crown.

It is also noted (see paragraphs 46

and 51) that Judge Fenton’s Native

Land Court had created other lesser

interests above low water mark

through easements, etc until the

situation was altered by the 1894

legislation. Judge Fenton’s comment

on whether title could be issued to

the Toheroa beds, which was later

the subject of the Re 90 Mile Beach

action, is open ended.

“That fishery is of great value to

them, but whether they have ever

exercised rights of property to the

exclusion of others I do not know,

but that is the essence of their title

according to my judgement. They

must prove exclusive use.”

(Evidence to the Native Affairs

Committee June 18 1880, JHR –

cited para 52, Elias CJ, supra)

This earlier situation has been re-

established by s.131 of the Te Ture

Whenua Act. This could enable in

theory the situation envisaged by Sir

Where title is
not a possibility
on the facts the
Court would
presumably 
make a
recommendation
to the Crown
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Douglas Graham (30 June 2003,

article, p13 Otago Daily Times); ie,

that underlying Crown sovereignty

be formally overlain by other lesser

interests in land. Other matters that

relate to the ambit of the Local

Government Acts, the Resource

Management Act 1991 or the

Fisheries Acts would necessarily be

dealt with in those contexts and

would probably require some

amendment to protect certain

aspects of customary recognition.

But, as Gault J has stated  “Of course

should any land become the subject

of a vesting order as a result of a

claim, it would continue to be

subject to all the relevant provisions

of the Resource Management Act

1991” (Para 123 – see also

paragraphs 189-192 Tipping J) and 

“We consider that the impact of

these specific statutes is best

determined when the facts are

established.” (Para 181, Keith &

Anderson JJ)   

A different situation may exist for

seabed that is not part of the

territorial sea; ie, the Contiguous

Zone, the Exclusive Economic Zone

and in future the Continental Shelf

(from 2006), as these areas are only

within the management authority of

New Zealand as a sovereign state

and not part of New Zealand’s

territory. It is arguable that even if

what now constitutes New Zealand

were a separate entity governed

solely by descendants of 1840 Maori

and not under the sovereignty of the

Crown, neither the sovereign body

nor its judicial system could grant a

title to such external areas. They

could however, rewrite or reinterpret

legislation covering protection,

resource and shipping legislation so

that customary Maori interests

would be taken account of in terms

of the management of the external

Zones. 

There may also be a ‘real’ distinction

between land within the 3 nautical

mile (nm) limits of our national

territory (pre-1977), which was the

territorial situation when the first

English Laws Acts were passed, and

that within 3nm and 12 nm making

up the remainder of the territorial

sea following the 1977 enactment.

This may repay further investigation.

THE ESTABLISHMENT
OF CUSTOMARY
RIGHTS

The Court of Appeal

judgement in Ngati Apa

took a limited approach to

how rights may be established and

set two criteria to be read together: 

(i) that the rights to gather, use and

occupy were established prior

to English law being introduced

through inheritance and/or

conquest; 

(iii) that they have not otherwise

being extinguished in law. 

The presumption made by the Court

in this case being that it would

require specific extinguishment

rather than merely implied by

introducing legislation regulating

specific activities. In principle, if

they were extinguished this also

would not deny the right to lodge a

claim for restoration or

compensation. It should also be

noted that the Court emphasised

that the definition of customary land

is lands “held by Maori in

accordance of tikanga Maori”

(s.129(2)(a) Te Ture Whenua Act

1993). In earlier Maori Land statutes

the definition was land “owned by

natives under their customs or

usages.”  This provides for the falling

away or disuse of those customs

under tikanga Maori (the absence of

ahi ka or continuity) and therefore

their customary loss through disuse,

which is one of Sir Douglas

Graham’s arguments in the ODT

article (supra). It could be argued

however, that circumstances that

lead to a loss of customary use or

occupation may not be the fault of

the hapu or whanu, but be dictated

by the actions of the Crown, either

directly or indirectly. This third

criterion will therefore be important

in establishing the existence of

contemporary customary right

before the Maori Land Court. 

The Appeal Court held that any

establishment of customary status

potentially leading to contemporary

title or legal interest would be a

matter of fact to be dealt with in the

Maori Land Court, which was

considered to have the skill to assess

such claims. The action therefore

came full circle from the Judge

Hingston decision back to the ‘Court

of First Instance’. It is in reaction to

the potential for the Land Court

granting of title and its implications

for other rights of access and use

that every man and his Kuri have

expressed anxiety. As I have stated

above the situation may be more

complex then at first sight and the

Land Court may be constrained as to

how far it can recognise customary

rights (title may not be a possibility

in some or all cases. 
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THE BASES OF CLAIM

There are two main bases of

claim in the Ngati Apa and

similar grievances relating

to the foreshore and seabed. The

first is that rights were improperly

taken away by both positive actions

and by the absence of a duty of care

in identifying them and protecting

them in our legal framework. The

second basis is that subsequent

management was such that the

values underlying the customary

rights have degraded and

compromised the ongoing

expression of such rights. Both

bases are interwoven as if property

is damaged that is relevant to the

ongoing benefit given by that

property.

It is worth looking at what those

rights might have been before going

on to describe the possible routes by

which they were taken away. 

The general consensus by historians,

anthropologists and Maori

themselves is that mana whenua

rights (rights of control) were exerted

in the context of tino rangitira tanga,

that is, local authority to regulate.

Sometimes this authority may have

been in dispute or shared in detail by

two or more hapu. Tino rangitira

tanga over particular resources was

recognized in Article 2 of the Treaty,

but the Treaty is not in itself the

source of, and I would argue,

necessarily the continuation of the

rights, merely a recognition of the

rights which only ‘speak’ when

incorporated into statute. 

The exertion of Kawanatanga by

definition places authority at a higher

level than the local tribal base. Pure

tino rangitira tanga could therefore

be argued to have disappeared in

1840, confirmed by the subsequent

imposition of the British legal

system. The 1835 declaration of the

United Tribes Confederation was at

best regional and arguably

overtaken by the signing of the

Treaty in 1840 and subsequent

events. The general presumption in

international law, until proved

otherwise, is that the present

governing structure, the Crown, is

the lawful overarching authority,

with sovereignty. It is not necessary

to discuss the relative merits of each

of the respective societies, as

occurred in the classic 1994

criticism of Anne Salmond’s ‘Two

Worlds’ by historian Peter Munz

and anthropologist Anne Salmond’s

equally classic response, to

recognize that the scale of our

contemporary society would

inevitably lead to the extinction of

local tino rangitira tanga,

irrespective of whether the large

scale society was indigenous or as

happened, imposed (see references). 

Conflict between local and

centralized power invariably occurs

when the centralized power declines

or is under threat in some way.

Examples are not hard to find in the

contemporary Pacific, Africa and

Eastern Europe and can be easily

demonstrated in the declining

phases of most Empires, notably the

Chin, the Tang, the Ming, the

Athenian, the Roman and numerous

other polities of antiquity. The

historic and contemporary evidence

is there for the curious to explore.

Centralisation has its own dynamic,

and although federal systems and

delegated authorities are clearly

workable they work because power

is retained at the top, although

delegation occurs.

Customary rights are therefore in the

present circumstances protected by

the Crown unless it can be

demonstrated that the assumption of

sovereignty is illegal. This is unlikely,

as the imposition of sovereignty is

arguably lawful in both the

international context and within the

ambit of tikanga Maori, which

incidentally envisages conquest

(whether violent or non violent) as a

legitimate method of assuming tino

rangitira tanga. 

THE NATURE OF THE
RIGHTS

Assuming that the Crown is

the legitimate protector of

customary rights and their

subsequent forms, what are the

rights which the Maori Land Court

or similar body delegated by the

Crown could be asked to recognize? 

Essentially, the rights are to control

the harvest, taking and use of places

within customary lore and practices.

Regulation was according to

sophisticated knowledge of the

presence, absence and characteristics

of the resources such as, seabirds,

shellfish, fish, seaweed, rocks, and

shore plants and animals. Its

management involved ritual based on

establishing ancestral connections to

the place and the type of entity

gathered. Some rights were seasonal

and some permanent occupation of

places. Other rights were based on the

qualities of the water and have a

strong spiritual element to them.

Rights were given by tribal consensus

to restrict harvest and use to avoiding
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compromising the breeding and

nursery stocks. Particular rights were

often held by whanau and recognized

by hapu. 

Like European management methods

of the time they were not perfect and

some resources were clearly over

harvested and rundown. There is

evidence in middens that some

species such as seals were worked out

in some areas and some shellfish

species shrunk in size over time. The

bigger avifauna also disappeared

under hunting pressure (with

assistance from introduced kiore (rats)

and kuri (dogs)). 

Did tribal groups uniformally exploit

areas of foreshore and seabed? The

answer is no. Evidence in both

archaeological and customary lore is

that they operated with some

resources in a similar manner to

Europeans and merely gathered

seasonally or throughout the year and

from time to time exercised ‘rahui’ or

exclusion/set limits. Other places were

formally occupied or occupied from

time to time on a temporary or

ceremonial basis. There are thus two

main form of ‘right’, a minority of

areas that were formally occupied and

other areas subject to use and

ephemeral or general ceremonial

rights (which should not have their

importance underestimated). 

SOLUTIONS ?

The two main forms of right

equate broadly to a land

title for some, probably a

few places, and to licences and

management control. This

reinforces the position taken by Sir

Douglas Graham (supra) in that

title per se may not be justified in

most circumstances. 

The Contiguous Zone, Exclusive

Economic Zone and the Continental

Shelf are as stated above possibly

more complex as their use is defined

primarily by international

agreements and further discussion is

arguably required. A precedent

however, has been set in the

recognition of rights within the EEZ

under the two fisheries claim

settlement Acts; ie, the 1989 and

1992 Acts, which translated some

customary rights into commercial

rights, while maintaining the right to

gather for traditional cultural

purposes under specified rules

largely within the inshore waters of

the territorial sea.

In theory where customary rights

have disappeared and restoration of

the full right is no longer feasible,

remediation could involve a range of

options from monetary

compensation, to areas set aside for

specific predominant activities such

as marine farming, the promulgation

of particular fisheries rules, to

special areas managed according to a

regime that taking account of

customary values, among other

things.

It is accepted under both customary

lore and modern law that access

and use rights may be varied

according to the need to protect

productive capacity. So, in theory

constraints placed on use of

resources, whether in the context of

an area managed according to

Maori values or the rest of the

foreshore and seabed, are simply

constraints placed to protect a

property right in the environment. 

The principle of specific rules to

protect Maori values is clearly not in

itself abhorrent to the principles

governing the mainstream justice

system as such rules have been

frequently applied. The key

approach taken in the past however,

is that property rights may be given

and regulation occur, but such

regulation cannot be inconsistent

with that applying to non Maori and

Maori should not have a decision-

making veto unless a decision affects

a property right in a way that is

unduly oppressive or unreasonable

in terms of the meaning of

unreasonable as defined in the

‘Wednesbury’ decision. 

It is probably no
longer feasible to
regulate fisheries
without devices
like quota
systems, national
controls on
fishing methods
and marine
reserves
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It is probably no longer feasible to

regulate fisheries without devices

like quota systems, national controls

on fishing methods and marine

reserves, because of the complexity

of managing for modern production,

customary gathering rights in

specific circumstances and

protecting the underlying ecology.

There are also the 3.9 million

additional stakeholders to consider,

many of whom are non-tribally

affiliated Maori. 

If claims are proven to the

satisfaction of the Maori Land

Court, or the Waitangi Tribunal, it

does seem reasonable, to expand

on existing solutions such as:

(i) dedicated quota and areas for

commercial use; eg,

Aquaculture Marine Areas; 

(ii) easements, covenants, and in

some cases specific titles; 

(iii) compensation aimed to

achieve specified aims; 

(iv) local area restrictions on

fisheries;

(v) local area restrictions on the

placement of structures

according to the need to

protect particular values;

(vi) special management areas

such as estuaries set up with

additional controls relating to

the protection of values

underlying customary use or

occupation rights; 

(vii) resources applied to

restoring degraded

environments of which there

are may, including lost

nursery areas, polluted

shellfish and polluted

spiritual values; 

(viii) purchase of areas to

replace lost occupation sites; 

(ix) giving delegated authority to

iwi representatives to conduct

management functions in

respect to reserves such as

Mahingamataitai and Taiapure

under the Fisheries Act 1996;

(x) provide for greater Maori

input into decision making

under specific guidelines; eg,

hearing panels convened to

hear coastal permit

applications under the RMA;

(xi) greater representation on local

authority councils and key

committees under the Local

Government Act 2003. 

To quiet the fears of many, these

options would require better

direction than has hitherto

occurred. One of the points that

many Maori and Pakeha agree on

is that the approach to recognition

and protection of traditional

values under s.6a of the RMA

leaves too many uncertainties and

is not arguably backed with

criteria sufficient to easily assess

the appropriate level of protection.

This is also an argument for the

administration of the Act as a

whole, given the lack of national

standards, environmental

standards, and the slow

development of guidelines. 

What would be required in a

general sense if legislation were to

become a means of remedying the

loss of active exertion of

customary rights. The following is

an inclusive list:

a)   more sophisticated criteria in

legislation (including

delegated legislation) setting

out the extent of ihi

(authority) and responsibility;

b) clearer chains of reporting and

responsibility from central

government agencies to

delegated authorities;

c) review of fundamental tools

such as the quota system to

make the system more

responsive to environmental

problems consequent to

harvest; eg, setting

appropriate catch rates, better

supervision of the industry,

and improving management

of the impact of particular

fishing methods on collateral

ecological values;

d) education of those

participating, including Maori

and non Maori. ‘Education in

Pakeha Ways for Maori

Purposes’ was a catchcry of

the Young Maori Movement

from the 1890’s (promoted by

Sir Apirana Ngata in

particular and the reverse

probably needs to occur

among non Maori to some

degree);

e) introduce new classes and sub

classes of management area; 

f) representation on decision

making bodies setting policy,

guidelines and standards;

g) commercial compensation;

h) better monitoring of

resources;

i) more sophisticated standards

and guidelines in statutes like

the RMA; 

j) more resources applied to

identifying customary rights

and specific areas covered and

surveying and mapping them;

k) better monitoring and review

conditions to enable rahui and

redress to occur to occur;

l) better training of local

authority decision makers in
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the setting of conditions in

sensitive areas, as this from

widespread experience is

highly erratic.

CONCLUSION

These are all feasible

approaches that could

result in the statutory

systems remaining fair and being

able to effectively compensate for

over a century of neglect of any

customary rights that may be

established by the Maori Land

court or other body delegated by

the Crown. They are also

approaches that would improve the

existing legislation for everyone, as

it could be argued that New

Zealand’s environmental legislation

provides a useful architecture, but

is let down through the detail.

Inherently I see no grand

constitutional impediment to the

formal acknowledgement of

customary rights under New

Zealand’s legal system, as the

debate is simply about property

rights that should be honoured and

the current legislation has already

gone some way towards honouring

these common and customary law

based principles, which we have

inherited, The old adage is likely

correct in that “the devil is in the

detail” and wider public rights can

be protected if there is the will and

skill.
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INTRODUCTION

New Zealand is a land of

spectacular landscapes.

Our small country

contains rugged mountain ranges,

spectacular glacial valleys and

fiords, volcanic cones, wild

coastlines and sweeping sandy

beaches, subtropical and temperate

forests, rolling pastoral farmland

and more. We are also rich in

cultural and historical landscapes.

As New Zealanders we strongly

identify with these landscapes; they

help define who we are as a unique

people and link us with our past.

Landscapes also underpin our

economy.  International tourists are

encouraged to visit a ‘100% Pure

New Zealand’ and the country’s

‘clean and green’ brand sells New

Zealand products overseas. So how

is the law under the Resource

Management Act 1991 (RMA)

developing in order to protect these

important landscapes? 

WHAT LANDSCAPES
ARE IMPORTANT?

The RMA effectively groups

landscapes into three

categories. The first and

most important category is

‘outstanding natural features and

landscapes’ under section 6(b).

These are to be protected from

‘inappropriate subdivision, use,

and development’. All persons

exercising powers and functions

under the Act are required to

‘recognise and provide for’ such

protection. What is ‘natural’ has

been defined by the Environment

Court as being something which is

a ‘product of nature’. It therefore

includes pasture and exotic tree

species but not man-made

structures. A landscape with

structures may still have a degree of

naturalness but it will be less

‘natural’ than an unaltered

landscape or a landscape without

structures (Wakatipu Environment

Society Inc & Ors v Queenstown-Lakes

District Council C180/99). 

It is not yet clear whether

outstanding natural landscapes can

include areas heavily modified by

residential development. In

Flanaghan v Christchurch City Council

[2002] NZRMA 279, the

Environment Court led by Judge

Sheppard found that the Port Hills

was an outstanding natural feature

and landscape and that the fact that

some parts of the Port Hills have

been modified by residential

development did not deprive that

land of its outstanding nature. Just

over a year later, a differently

constituted Environment Court led

by Judge Jackson took the contrary

position and expressed the view that

residential areas comprising suburbs

of the city could not be said to be

part of an outstanding natural

landscape (Rutherford Family Trust v

Christchurch City Council C26/2003).

Section 6(b) potentially excludes

cultural and historical values of

landscapes which may not be linked

to their natural values. The Resource

Management Amendment Act 2003

Landscape protection 
under the RMA

Raewyn Peart, Senior Policy Analyst, Environmental Defence Society

A regional
council is
required to
identify what
landscapes are
outstanding in
relation to others
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incorporated ‘historic heritage’ as a

matter of national importance under

section 6(f) and may provide

historical landscapes with some

protection. However, the definition

of ‘historic heritage’ in section 2 of

the Act emphasises sites, places and

surroundings and fails to refer to the

broader concept of landscape.

What is ‘outstanding’ is to be

determined through an assessment

at the level of decision-making. A

district council, when considering

what are its outstanding landscapes,

is required to make that assessment

on the basis of comparison with

other landscapes within its district.

Similarly a regional council is

required to identify what landscapes

are outstanding in relation to others

within the region (Wakatipu

Environment Society Inc & Ors v

Queenstown-Lakes District Council

C180/99). It can therefore be

construed that, if landscapes which

are outstanding in terms of the

country as a whole are to be

identified, as opposed to those

which are outstanding at a district or

regional level, central government is

the appropriate level of

policymaking at which to carry out

this task.

These different frames may result in

variable outcomes depending on the

circumstances. Where the whole, or

a large part of, a district is a

nationally or regionally outstanding

landscape the area identified as

outstanding at a district level is

likely to be smaller. For example, a

regional landscape assessment

identified the entire Banks Peninsula

as a regionally outstanding

landscape, although this finding was

not translated into the regional

policy statement which failed to

identify any outstanding landscapes.

The district council took a different

perspective and, in a recent variation

to the district plan, has only

identified small portions of the

district as outstanding. If, however,

no or very few regionally or

nationally outstanding landscapes

are identified within a district, a

district wide assessment is likely to

result in the identification of larger

areas for protection than are merited

from a regional or national

perspective.

The second category of landscapes

can be termed ‘amenity landscapes’.

They are protected under section

7(c) and (d) where all persons

exercising powers and functions

under the Act are required to have

particular regard to ‘the maintenance

and enhancement of amenity values’

and ‘maintenance and enhancement

of the quality of the environment’.

There is a third category which

includes ‘other landscapes’ for which

there is no specific protection but

which are more generally protected

under the broader sustainable

management purpose of the Act.

ARE OUTSTANDING
LANDSCAPES
PROTECTED?

‘Outstanding natural

features and

landscapes’ and

‘historic heritage’ are to be

protected under the RMA as a

matter of national importance, but

only from ‘inappropriate

subdivision, use, and development’

(sections 6(b), 6(f)). This

presupposes that some form of

development may be appropriate.

What is ‘appropriate’ is not clearly

identified in the Act and is left to be

determined on a case by case basis.

This leaves it open to the vagaries

of the different assessment

methods and weightings adopted

by different decision makers, based

on differing quality of information.

There is no clear indication of what

the purpose of protecting

outstanding landscapes is or what

is to be achieved through their

protection apart from promoting

the very broad concept of

sustainable management.

Even if proposed development is not

‘appropriate’, because the matters in

section 6 of the Act are subject to

section 5, it can be approved if it is

considered to promote the

‘sustainable management of natural

and physical resources’. In

determining whether or not a

development promotes sustainable

management, the courts have tended

to make an overall judgement, rather

than testing the effects of the

proposal against environmental

bottom lines or balancing positive

and negative effects. This broad

approach places a very large amount

of discretion in the hands of decision

makers as to whether or not a

proposal should receive approval.

Ultimately it gives the Environment

Court substantial power, because the

exercise of its ‘overall judgement’

can only be challenged in the High

Court if it is exercised in an unlawful

manner.

A telling example of how this

operates in practice is in relation to

the protection of the Mt Roskill
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volcanic cone in Auckland. A key

issue under the RMA was whether

or not a large cutting should be

permitted on the side of the

volcanic cone for the purposes of

building State Highway 20. The

Environment Court found that the

Mt Roskill cone was an outstanding

natural feature the protection of

which is a matter of national

importance by virtue of Section

6(b) of the RMA. Notwithstanding

this, the Court decided not to

protect the cone. This was on the

basis that:

To shift the SH20 corridor to

positions beyond the present

notice of requirement proposal

could have horrendous

consequences on businesses,

industries, schools and residents

who have gone about their

affairs over the last 50 years in

reliance upon the provisions of

the District Plan. This would in

our opinion be contrary to the

purpose of the Act as set forth in

s 5 by causing a disruption to

the social, economic and

cultural well-being of people

and communities (Auckland

Volcanic Cones Society Inc v

Transit New Zealand & Ors AP123-

SW02, paragraph 41).

The Environment Court’s decision

was upheld by the High Court. The

RMA was unable to protect the cone,

but an obscure piece of legislation, the

Reserves and Other Lands Disposal and

Public Bodies Empowering Act 1915,

may have succeeded where the RMA

failed. This legislation provides that it

is unlawful for any person to make a

cutting of any kind on the side of a

volcanic cone in Auckland, without

leaving an angle or batter of not less

than forty degrees, without express

authorization on behalf of the

Governor-in-Council. Transit New

Zealand has apparently now found a

way to shift the road corridor further

away from the cone, and to reinstate

part of the slope when faced with this

more prescriptive requirement. This

example illustrates the weakness of

highly discretionary legal provisions

and the strength of clear directory

provisions when dealing with

protection issues. 

Another example of how section 6(b)

factors can be overridden by other

considerations is in relation to the

Port Hills in Christchurch (Rutherford

Family Trust v Christchurch City Council

C26/2003). In that case, the

Environment Court found that the

rural Port Hills were an outstanding

natural landscape under section 6(b).

The appeal related to a proposal to

rezone part of Monck’s Spur, within

the outstanding landscape area, from

a rural to a residential zoning. The

proposal failed to provide for the

protection of an outstanding

landscape as a matter of national

importance and the Court found that

it did not, on its own, comprise

sustainable management. However, as

a result of the landowner offering to

vest 40 hectares of land on the Spur in

Council, the Court granted consent to

the rezoning. This was on the basis

that the vesting comprised

environmental compensation, and

outweighed the matter of national

importance, to provide a net

conservation benefit. 

HOW ARE IMPORTANT
LANDSCAPES
IDENTIFIED?

The Environment Court has

been developing an

approach to landscape

assessment under the RMA which it

is applying to landscape issues

coming before the Court. The

criteria were first developed in the

Pigeon Bay case (Pigeon Bay

Aquaculture Ltd & Ors v Canterbury

Regional Council C32/99), which

related to a proposal for a marine

farm in Pigeon Bay on the Banks

Peninsula. The Court, led by Judge

Jackson, put together a list of seven

relevant factors to assess the

significance of landscape. The first

four were taken from the Canterbury

regional policy statement, which

itself was based on a Canterbury

regional landscape assessment

carried out in the early 1990s. The

next two were taken from the

evidence presented by a landscape

architect at the hearing and the last

was added by the Court itself as a

result of sitting on another case

where historical associations of the

bay were at issue.

The factors, were further developed by

the Environment Court in the hearings

on the Queenstown-Lakes District Plan

(Wakatipu Environment Society Inc &

Ors v Queenstown-Lakes District Council

Enivronment
Court judges and
commissioners
are left to make
siginificant  policy
decisions
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C180/99) and include the following:

� The natural science factors – the

geological, topographical,

ecological and dynamic

components of landscape

� Its aesthetic values including

memorability and naturalness

� Its expressiveness (legibility): how

obviously the landscape

demonstrates the formative

processes leading to it

� Transient values: occasional

presence of wildlife; or its values at

certain times of the day or of the

year

� Whether the values are shared and

recognized

� Its value to tangata whenua

� Its historical associations.

These factors encompass a broad view

of values associated with landscapes

including cultural and historical

considerations. They are a useful aid

for assessment purposes, but are

largely based on a landscape

assessment prepared over ten years ago

in the context of the Canterbury

region. They may not reflect

contemporary assessment thinking or

values attached to landscape in other

areas of the country. 

Where professional landscape evidence

has not been available in relation to the

identification of outstanding

landscapes, the Environment Court

has substituted its own judgement for

professional analysis. For example, in

Arrigato Investments Limited & Ors v

Rodney District Council (A115/99)

none of the three landscape

architects who gave evidence at the

hearing was able to provide an

analysis on whether or not the area

affected by the proposed

subdivision was an outstanding

landscape. In the absence of such

evidence the Court found that it was

not outstanding in terms of section

6(b) of the RMA.

In relation to references on

landscape protection provisions in

the Queenstown-Lakes District

Plan, of the five landscape architects

who gave evidence, only one

ventured an opinion on where the

boundaries of the outstanding

landscapes lay. The Court was

largely left to demarcate the areas

itself and did so without supporting

expert assessment. It justified this

approach by stating that:

… ascertaining an area of

outstanding natural landscape

should not (normally) require

experts. Usually an outstanding

natural landscape should be so

obvious (in general terms) that

there is no need for expert analysis

(Wakatipu Environment Society Inc

& Ors v Queenstown-Lakes District

Council C180/99, para 99). 

I would argue that this view of

assessment is somewhat simplistic

and neglects the less visually

apparent aspects of landscape such

as its cultural and historical

associations which the court

included in its assessment factors as

discussed above.

Professional assessment as to the

categorization of landscapes is

sometimes not available to the

Environment Court, because the

work required to assess whether

or not landscapes are of

significance to the region or

district, has not been carried out.

Cash-strapped councils may not

have commissioned adequate

landscape assessment work, and

resource consent applicants are

not in the position to commission

district or region-wide

assessments to support their

application. In these cases,

Environment Court judges and

commissioners are left to make

significant policy decisions on

landscape significance themselves,

without adequate information or

technical assessment on which to

do so.  

CONCLUSIONS

The RMA addresses

landscape issues and

identifies the protection

of outstanding landscapes as a

matter of national importance.

However, the application of the

law does not necessarily result in

such protection for several

reasons. These include the

overriding of matters of national

importance in the face of

competing considerations, the

Environment Court’s very broad

discretion to determine whether

or not landscapes should be

protected, and the Environment

Court sometimes making

decisions on important landscape

issues in the absence of sound

professional assessment.
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INTRODUCTION

In response to the

recommendations of the Royal

Commission on Genetic

Modification released in July 2001,1

the Government placed a two-year

moratorium on the consideration

applications under the Hazardous

Substances and New Organisms Act

1996 (“HSNO Act” or “the Act”) for

release into the environment of

genetically modified organisms

(“GMOs”).2 The moratorium was

implemented to allow time for the

Government to develop policies to

“preserve opportunities” for New

Zealand’s future GMO development.3

The moratorium expired on 29

October 2003.

The Hazardous Substances and New

Organisms Amendment Act 2003 (“the

Amendment Act”)4 was passed by

Parliament shortly before the expiry of

the moratorium and came into force on

30 October 2003.  The Amendment

Act repeals the provisions relating to

the two-year moratorium and

introduces a new category of release for

new organisms, conditional release.

The Act also introduces a range of

other measures, many of which are

further responses to the Royal

Commission’s recommendations.  This

article discusses the key provisions of

the Amendment Act, focussing on the

new organisms provisions particularly

as they relate to GMOs, and makes

brief comment on the kind of decision-

making we can expect from

Environmental Risk Management

Authority (“ERMA”) in any future

applications for full or conditional

release of GMOs.  

CONDITIONAL RELEASE

Following the

recommendation of the Royal

Commission, the

Amendment Act introduced a new

category of release for new organisms,

known as “conditional release”

(ss38A-38H HSNO Act).

Conditional release approval allows

for the importation for release, or

release from containment, of a new

organism with controls.  Prior to this,

*  BA, LLB(Hons)(ANU), PhD(Otago); Barrister & Solicitor of the Supreme Court of Victoria, Australia.  ©text: Meredith Gibbs.
1 Royal Commission on Genetic Modification (“RCGM”) (2001) Report of the Royal Commission on Genetic Modification, available at

http://www.gmcommission.govt.nz/RCGM/rcgm_report.html.
2  The Hazardous Substances and New Organisms (Genetically Modified Organisms) Amendment Act 2002.  There were exceptions to the moratorium for GMOs

that provided direct benefits to human or animal health, or were in accordance with the emergency provisions of the HSNO Act.
3 Ministry for the Environment (“MfE”) (2002) Improving the operation of the HSNO Act for new organisms including proposals in response to recommendations of the

Royal Commission on Genetic Modification Public Discussion Paper, MfE, Wellington.
4 The amending provisions were introduced as the New Organisms and Other Matters Bill.  The final amendments were passed as the HSNO Amendment Act

2003 (2003 No 54), the Agricultural Compounds and Veterinary Medicines Amendment Act 2003 (2003 No 55), the Medicines Amendment Act 2003 (2003
No 56) and the Biosecurity Amendment Act 2003 (2003 No 57).
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the HSNO Act did not allow ERMA

to place any controls on a release

approval.  Conditional release can

apply to both GMOs and

conventional new organisms (e.g.

camels), and conditional release

applications will always be publicly

notified (s53(1)).

A new organism must meet certain

minimum standards set out in s36 of

the Act before a conditional release

approval can be granted.  If ERMA is

satisfied that this is the case, it must

then assess a range of factors specified

in s38C(2) and (3) and only grant the

approval if it is satisfied that the

positive effects of the organism

outweigh the negative effects

(s38C(1)).  Essentially this requires

ERMA to consider the effects of the

organism taking into account the

controls that will be placed on the

approval.

ERMA is given a wide discretion to

set controls (s38D).  The Amending

Act provides a list of possible controls

but ERMA is not limited to these.

ERMA has indicated that it will

“adopt a risk based approach to

setting controls” and only impose

controls as necessary to manage

known risks or to achieve other

legitimate objectives as set out in the

Act.5 Controls are likely to include at

least monitoring of both benefits and

adverse effects of the approval.  Thus,

conditional release approvals may be

tightly controlled like a field trial, or

might have very few controls and be

more like a full release with some

monitoring controls, depending on

the risks involved.6

It is important to realise that an

organism that is the subject of a

conditional release approval remains

a “new organism” for the purposes of

the Act (s2A(1)(ca) & (2A)).  In

contrast, when a full release

application is granted the relevant

organism ceases to be a “new

organism”, and therefore is no

longer regulated by the Act (s2A(2)).

Section 38F provides that a new

organism the subject of a conditional

release approval must be disposed of

at the expiry of the approval unless

another approval (e.g. to put the

organism back into containment) is

in place.

While not required under the Act, it

is expected that most GMOs

developed in New Zealand will

follow a sequence of approvals

starting with a development

approval, then containment and/or

field testing, followed by conditional

release and lastly, full release

approval.  The Act therefore

provides a continuum of

management possibilities.  It is

envisaged that at each stage in the

continuum more information on the

organism and its risks and benefits

will become known.  In some cases

conditional release will be the final

type of approval as it may be

necessary to impose continuing

controls (on location, for example)

in order to achieve the purpose of

the Act.  

In several of its decision to date,

ERMA has expressly rejected

consideration of the wider social and

ethical issues relating to genetic

modification, scientific uncertainty

with respect to release of GMOs into

the environment and the longer term

unanticipated effects of genetic

modification (“GM”) because the

applications before it were for field

tests or for development of GMOs in

containment.7 Under full and

conditional release applications,

ERMA will be required to consider

these wider issues including, for

example, the wider economic issues

surrounding the coexistence of non-

GM and GM crops, and the impact

of GM on New Zealand’s “clean-

green” image.  ERMA has developed

an methodology for assessing the

economic effects of GM crops and

has indicated that it will issue policy

guidance on its approach to social

impact assessment (ERMA, 2003a).

ERMA is also preparing its

methodology in the area of ethical

and spiritual effects and the

Government has established Toi Te

Taiao: the Bioethics Council to

provide advice on ethical issues.

However, it is worth noting that

McGechan J in Bleakley v

Environmental Risk Management

Authority8 stated that the

requirement to “take into account

the need for caution in managing

adverse effects where there is

scientific and technical uncertainty

about those effects” in s7 of the

HSNO Act did not require decision-

makers to proceed with caution

where there is social or ethical

uncertainty. 

5  Environmental Risk Management Authority (“ERMA”) (2003a) Policy relating to new organism release, conditional release, field tests and GMO development outside a
containment structure ERMA New Zealand Policy Series, November 2003 (ER-PO-02-1 11/03), ERMA, Wellington, p6.  

6 Environmental Risk Management Authority (“ERMA”) (2003b) “Managing genetic engineering in New Zealand; understanding the issues; making it work”
ERMA New Zealand Road Show, November 2003.

7  See for example, the first AgResearch application for transgenic cattle (Application Code GMF98009).
8 2/5/01, HC Wellington AP 117/00, noted [2001] BRM Gazette 69, at p50.
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STRENGTHENING THE
ACT’S ENFORCEMENT
PROVISIONS
ENFORCEMENT WITH
RESPECT TO NEW
ORGANISMS

The Ministry for Agriculture

and Fisheries (“MAF”) has

now become the principal

enforcement agency for new

organisms (s97A HSNO Act).  Prior

to this amendment, the HSNO Act

did not differentiate between the

enforcement with respect to

hazardous substances and new

organisms and there was uncertainty

regarding MAF’s role and that of the

Occupational Safety and Health

Division of the Department of Labour

(“OSH”) (MfE, 2002).  MAF now

undertakes enforcement

responsibilities for new organisms

under both the Biosecurity Act 1993

and HSNO Act.9 ERMA retains a

supervisory enforcement role and the

Amendment Act gives the Chief

Executive of ERMA new powers to

act as an enforcement officer

(s98A)—a kind of “reserve”

enforcement power for use in

exceptional circumstances.10

PECUNIARY PENALTIES
AND CIVIL LIABILITY

The issue of liability for harm

resulting from the release of

GMOs into the environment

was an issue raised before the Royal

Commission.  The Commission

recommended that for the time being

no change in the liability system be

made.  In 2002, the Law Commission

released a Study Paper on the issue in

which it concluded that the existing

statute and common law regime did

not ensure that “all damage that

could potentially be caused by GMOs

will be compensated”.11

To partly remedy this situation and to

encourage compliance with the Act,

the Government has introduced two

new types of liability for damage

caused by GMOs, pecuniary penalties

and civil liability (new Part 7A of the

HSNO Act).  Importantly, both apply

only where there has been a breach of

the Act.  Therefore, compensation for

any loss arising from the development,

supply or use of GMOs under a HSNO

Act approval will be determined

according to standard common law

torts such as nuisance, negligence and

the rule in Rylands v Fletcher.12

The amendments make it possible to

take an action in the High Court for an

order requiring a person to pay to the

Crown a pecuniary penalty where that

person acts in breach of the Act

(s124B(1)).  The Court must be

satisfied, to the standard required in

civil proceedings (s124E), that the

person:

(a) developed, field tested, imported

or released a new organism in

breach of the Act; or

(b) possessed or disposed of any new

organisms imported,

manufactured, developed, or

released in breach of the Act; or

(c) failed to comply with controls

relating to a new organism

imposed by any approval under

the Act or specified in regulations

(s124B(2)).

It is a defence that the person did not

know, and could not reasonably have

known, of the breach (s124B(3)).  In

certain circumstances, bodies

corporate, employers and principals

may also be held liable (s124I).  The

maximum pecuniary penalties are:

(a) in the case of an individual,

$500,000; or

(b) in the case of a body corporate,

the greater of:

9  The Trade in Endangered Species Act 1989 may also be relevant.
10 ERMA 2003b, supra.
11 Law Commission (2002) Liability for loss resulting from the development, supply or use of genetically modified organisms Law Commission Study Paper, Law

Commission, Wellington, p53.  The Law Commission also noted that it was unlikely that any liability regime could achieve this.
12 Note that the Law Commission also raises the possibility that compensation may be available under the Injury Prevention, Rehabilitation, and Compensation

Act 2001.

There was
uncertainty
regarding MAF’s
role and that of
the Occupational
Safety and
Health Division
of the
Department of
Labour
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(i) $1,000,000; or

(ii) three times the value of the

commercial gain resulting

from the contravention; or

(iii) where the commercial gain

cannot be readily ascertained,

10% of the turnover of the

body corporate and its

interconnected bodies

corporate (s124C(1)).

The penalties for bodies corporate

recognise that the commercial gains to

be made by acting in breach of the Act

will often be great, and in many cases

far exceed the usual stated penalties.

Further, the Court is given power to

make an order for mitigation or

remedy of adverse effects on people or

the environment, or for payment of the

costs of such remedial work.  The

Court may also order the destruction of

the new organism involved in the

breach.  These remedial orders can be

made instead of, or in addition to, any

order for payment of pecuniary

penalties (124D).

The Amendment Act also introduces

civil liability for any loss or damage

caused by acts or omissions in breach

of the Act in the same situations as

detailed above for pecuniary penalties

(s124G(1)).  A person is liable whether

or not intention is present and whether

or not the person took reasonable care

(s124G(2)).  Limited defences against

this civil liability are available (s124H)

and in certain circumstances, bodies

corporate, employers and principals

may be held liable (s124I).  The

amending provisions make clear that

these civil liability proceedings are in

addition to, and not in substitution for,

any other cause of action (s124G(3)).

EXTENDING THE
MINISTER’S GROUNDS
FOR CALLING-IN AN
APPLICATION UNDER
THE ACT

The Royal Commission

recommended that the

grounds for the Minister to

call-in an application be extended to

include applications which the

Minister considers will have

significant cultural, ethical and

spiritual issues.  Section 68 of the Act

has been amended to implement this

recommendation and the grounds for

a call-in are now:

(a) significant cultural, economic,

environmental, ethical, health,

international, or spiritual effects;

or

(b) significant effects in an area in

which the Authority lacks

sufficient knowledge or

experience.

AMENDING THE ACT TO
BETTER REFLECT THE
TREATY OF WAITANGI

The Royal Commission

recommended that s8 of the

Act be amended to provide

that “effect is to be given to the

principles of the Treaty of Waitangi”.

Currently, the Act requires decision-

makers to “take into account” the

principles of the Treaty of Waitangi.

The Government has not

implemented this recommendation

but has instead strengthened the

position of the Maori advisory body

to ERMA, Nga Kaihautu Tikanga

Taiao, to a statutory advisory body

(new Part 4A) and has specifically

providing for tikanga Maori and

knowledge of the Treaty of Waitangi

in the mix of skills required for the

membership of ERMA (s16).  A

number of non-regulatory measures

to improve the Government’s Treaty

record in this area have also been

employed.  They include Matauranga

Maori development and input to

ERMA, Maori capacity building and

direct participation in relation to

HSNO issues, development of a

Maori National Network and

Regional Maori networks, an

information database available to iwi

and hapu, and developing resource

material relevant to Maori and the

Act.

EXTENDING THE
COVERAGE OF THE
HSNO ACT

One of the issues raised by

the Royal Commission was

the lack of regulation for

human cell lines or tissue cultures.

This meant, for example, that cloning

was unregulated.  The Amendment

Act has expanded the definition of

“develop” to include regeneration of a

new organism from biological

material, and therefore cloning now

requires a development approval

under the Act (s2).  The Amendment

Act also amends the definition of

“organism” so that it now includes

reference to human cells defined to

include human cell lines and human

tissues that are being grown outside

the human body (s2).  Thus, genetic

modification in these situations now

comes within the scope of the Act.

Transitional provisions have also

been introduced to cover existing

genetic modifications of human cells

and transfer them into the new

HSNO regime (s55).
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IMPLEMENTING 
PROVISIONS TO
STREAMLINE ERMA
PROCESSES

The Amendment Act has also

introduced a number of

measures intended to

streamline ERMA processes.  These

include provisions for: 13

(a) rapid assessment of low risk

GMOs14 in containment15 (s42B)

and delegation of this decision-

making power to either the Chief

Executive of ERMA or an

Institutional Biological Safety

Committee (s19(1));

(b) power to grant approvals for low

risk GMOs on a “project” basis

(rather than an approval being

required for each and every GMO

involved in a research project)

(s42A), 

(c) rapid assessment of low risk

human and animal medicines that

contain new organisms (s38I) and

delegation of this decision-making

power to either of the Chief

Executives responsible for the

Medicines Act 1981 or the

Agricultural Compounds and

Veterinary Medicines Act 1997, or

the Chief Executive of ERMA

(s19(2)(ba));

(d) rapid assessment of agricultural

compounds or medicines that

contain hazardous substances or

new organisms in special

emergencies (ss49A-49K), and 

(e) the ability to grant new organisms

approvals at the taxonomic

classification level ERMA thinks

most appropriate (s27A).  

The last of these changes gives ERMA

flexibility to apply the taxonomic

classification (for example genus,

species, subspecies, variety, strain, or

cultivar) most appropriate to the new

organism.  ERMA may also exclude

specific organisms or groups of

organisms from an approval (for

example, a risky subset of a GMO).

The changes assist in situations where

it is difficult to exactly define the origin

of an organism, for example with

hybrids.  Once an approval for an

organism of a particular taxonomic

classification is granted, the approval

applies to all other organisms falling

within that taxonomic classification.

Where the new organism is a GMO,

the approval only applies to other

organisms falling within that

taxonomic classification that have the

same genetic modification as specified

in the approval (see the definition of

“new organism” s2A).

CONCLUSIONS: WATCH
THIS SPACE!

Market research undertaken

by ERMA around the

time of the lifting of the

moratorium indicated that there are

no major applications for full or

conditional release looming on the

horizon and consequently, ERMA

anticipates a slow and cautious start

to GMO release applications.16

ERMA is, however, expecting an

increase in rapid assessments and

field trials, and the streamlined

processes for low risk applications

introduced by the Amendment Act

may assist growth in this area.  

Of course, the rate of GM development

and release of GMOs into the

environment in New Zealand

ultimately depends on the rate that

applications are lodged under the Act

and the decisions of GM researchers

and developers are being made in the

context of intense community

concerns about the release of GMOs.

The Royal Commission recommended

that the Minister exercise her call-in

power before the controlled or full

release of the first GM crop “in order to

assess the likely overall economic and

environmental impact on the

preserving opportunities strategy”

(RCGM, 2001: 359).  While we all

“watch this space” for the first full or

conditional release application and

decision under the Act, whether made

by the Minister or by ERMA itself,

ERMA is making its preparations and

research on GMOs in containment is

continuing apace.

13 Minor changes to time frames and requirement for notification of requests for information under the Official Information Act have also been made.
14 Category A or B under the Hazardous Substances and New Organisms (Low-Risk Genetic Modification) Regulations 2003.
15 Note that this does not include GMO field testing or outdoor containment applications but now includes large scale fermentation, the latter being previously

treated as a field test but is now defined to be a “development” (see s2 definitions).
16  ERMA 2003b, supra.
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INTRODUCTION

Resource Management, like

all policy areas, requires an

understanding of a wide

range of factors and processes to

make wise decisions.  Information

on such things as social, economic,

political, cultural and technical

matters are typical of that required.

It is submitted in this paper that

input from science is an important

component and often an absolutely

fundamental source of information

for managing natural resources.

Experience has shown that the

value of scientific input is often

overlooked or underestimated by

many involved in resource

management decision-making.  In

this paper the sound application of

good science is promoted to

underpin policy, particularly to

encourage both the scientific and

resource management fraternities

to apply good basic science and as

appropriate seek innovative

science-based solutions to our

many difficult resource

management issues.

WHAT IS SCIENTIFIC
RESEARCH?

As this question relates to

natural resource

management it includes

research related to:

� the physical, chemical and

biological properties of natural

resources, 

� potential uses of lands and soils,

air and water,

� the native and introduced

terrestrial and aquatic flora and

fauna, and the ecosystems of

which they are a part, 

� the atmosphere, climate and the

interaction of the atmosphere

with the hydrosphere and

biosphere; and, 

� science and technology focused

on reducing the impacts of

human and other activity on the

natural environment.

WHERE DOES
SCIENTIFIC RESEARCH
FIT IN THE SCHEME OF
THINGS?

It provides the understanding

of the biophysical processes

and responses to both

anthropogenic stresses and

natural trends and interactions.

Such information linked with the

other relevant inputs provides for

a robust, credible decision support

system to underpin policy

development, implementation

and review.  Without the input

from science based monitoring,

investigations and research, we

are merely guessing.  The saying

‘Don’t let facts get in the way of a

good guess’ is a recipe for

disaster – we of course have to

avoid the opposite of ‘paralysis-

by-analysis’.  As always a balance

is required.

The saying
‘Don’t let facts
get in the way of
a good guess’ is a
recipe for
disaster

The Role of Scientific Research in
Natural Resource Management 
A Resource Manager’s Perspective

Chris Hatton, Manager Environmental Research, 

Auckland Regional Council
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Even when science is utilised, its

application can suffer the ‘abuse’ of

extrapolation.  This occurs because

it is seen as a cost effective way of

proceeding, but ignores the

generalisation that the results from

research conducted at any single

level are likely to lead to errors and

unsupported expectations when

extrapolated to other levels or

circumstances.  Again common

sense and best professional

judgement need to be employed to

decide whether extrapolation is

justified or not.

Another problem area in the

application of science is that it can

often be viewed as ‘arrogant’.  I have

encountered a strong aversion

among a significant number of

resource management colleagues to

opening the Pandora’s Box that they

perceive science to be.  This is very

unfortunate and has belittled the

significant benefits to be had from

applying science input to decision

making.   To some extent this

aversion appears to be driven by an

inability (or a fear of inability) to

understand the outputs of scientific

studies, or a fear of management

decisions being wholly driven by

science input and being tied into a

fixed outcome without control.

Such an attitude ignores the reality

that science input is but one

component of most decision making

and simply provides a mechanism

for better clarifying issues and

options in decision making, rather

than forming the sole basis of the

decision process. 

Organisations charged with

managing the environment are all

too often operating in a vacuum of

reliable knowledge. The fact is that

the natural systems resource

managers are charged with

managing are largely too complex,

too extensive and knowledge limited

to be able to be dealt with by a best

professional judgement approach.

Locally and world wide we have

learnt this lesson through numerous

bad experiences.

HOW DOES SCIENCE
ADD VALUE?

The value of science is

illustrated in the following

examples of recent

management decisions made in the

Auckland  Region. 

Consider the example of the

ecological threat posed by

contaminant build-up in the

environment from urban stormwater

runoff, a well-documented outcome

of urban growth.  Assessing the

significance of this threat is far too

complex to make decisions only

using existing best professional

judgement.  One of the management

solutions to this threat involves

intercepting contaminated

stormwater and treating it before

discharging it to the environment.

This process is, on average, far less

than 100% efficient, and in fact

treatment efficiencies can range from

around 20 to 95% depending on

many factors.  The costs of

implementing treatment for a city

like Auckland can easily involve

hundreds to thousands of millions of

dollars, and so the benefits of doing

this must be carefully appraised. So

the question is what are the benefits

of only incomplete removal of

contaminants by treatment on the

contaminant build up in the

environment, i.e., how will the

environment respond to a reduction

in contaminant inputs and will

environmental objectives be

achieved?  In addition it must be

asked if it is worth treating

stormwater when there is already an

existing substantial pool of

contaminants in the environment,

mainly stored in sediments?  (The

question doesn’t arise for new

developments in largely unimpacted

systems).  Past management

response to this problem has been a

progression from unawareness to

awareness, to ignoring or

postponing a decision on the issue

because it is too difficult, to finally

adopting overseas solutions

It must be asked
if it is worth
treating
stormwater
when there is
already an
existing
substantial pool
of contaminants
in the
environment,
mainly stored in
sediments?
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involving treatment of stormwater

and the implementation of Best

Management Practices (BMPs), “to

do the best that’s practicable” with

no questioning of whether there is a

significant environmental benefit.

This question of whether the costs

could be justified was only answered

by extensive scientific research that

had to establish appropriate

standards as benchmarks, define the

resource values and sensitivities and

model how the environment

responds to and processes

contaminants.

Sometimes well-established best

judgement does not bear up to

scientific scrutiny, and results in

shifts in environmental impact

paradigms.  Consider another

example, the issue of the

acceptability of sediment discharges

to various receiving environments.

In developing policy, trade-offs are

required as part of the evaluation of

natural and physical constraints for

deciding the location, pattern and

density of urban expansion.  The

original intuitive position was that

sediment discharges to muddy

environments would have less

impact than to sand or sand-mud

environments on the rationale that

biota in the muddy environments

were already adapted to such

conditions and are therefore more

resilient to such effects.  However,

subsequent novel scientific research

has demonstrated that this is not the

case and  biota in muddy habitats

are similarly impacted as those

inhabiting coarser substrates.  Again

an answer to a question that could

not be answered without the

application of an innovative

scientific research approach – the

answer was counter-intuitive in

terms of existing best professional

judgement.

With the increasing pressure on the

environment from on-going

development and increasing

pressure on scant resources there is a

growing need to optimise benefits

for both the environment and

development.  The next example

continues the theme of managing

the impacts of sediment discharges

to aquatic ecosystems, where the

question arises of what is an

acceptable pattern and density of

development in a ‘greenfields’

situation.  Such situations occur

commonly around Auckland on the

perimeter of the Metropolitan Urban

Limit (MUL) where previously low-

density habitation associated with

traditional pastoral farming is being

considered for development as more

intensive rural lifestyle.  The

proposal to develop the Okura

Estuary catchment is one of a

number of examples.

After consideration of what were

some of the key issues, it was

decided that the risk of acute

adverse effects occurring from the

land clearance activity and

associated sediment discharges to

the estuary during the site

development phase was the greatest

concern.  In the past, managers had

to rely on sediment control BMPs,

and could only advocate their

application to whatever

development scenario the

developers proposed.  The

management approach adopted was

based on the objective of optimising

the development opportunities

while minimising the risks to the

estuarine values from sediment

discharges.  The use of sophisticated

computer modelling of both the land

and receiving water systems coupled

with ecological mapping and risk

analysis was adopted.  As with all

computer models, their greatest

advantage is being able to process

large quantities of information in a

robust and repeatable way.  This is

particularly useful in ‘scenario’

testing, as is the case when looking

to optimise development options.

Critics argue that the uncertainties

are too great to justify taking such an

approach.  The uncertainties are

acknowledged by practitioners but

two considerations give credibility to

the approach in contrast to others.

Firstly, the uncertainties are no

greater and possibly significantly less

than alternative approaches.

Secondly recent empirical research

aimed at testing the models against

known sedimentation records has

leant support for the approach.

These are but a few examples of how

the scientific approach has added

substantial value to major strategic

decision making processes. Making

decisions involving these issues was

not just ‘more difficult’ or ‘less

The uncertainties
are no greater
and possibly
significantly less
than alternative
approaches
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certain’ without science input, it was

impossible to carry out in a meaningful

way.  The implications of these decision

making processes were enormous and

far reaching to the ratepayer and the

environment.

The perspective presented here is from

a particular aquatic resource

management point of view where the

main problems relate to managing the

environmental impacts of urban and

peri-urban growth occurring adjacent

to harbours, inlets and estuaries.  The

arguments for the key role science

plays in strategic policy development

and implementation are equally valid

for the management of lake, river and

terrestrial ecosystems.

Another key component of  science

input is the provision of expert

testimony, this is not addressed in this

paper.

WHAT DO WE NEED
FROM SCIENCE?

From a science user’s point of

view, four questions arise

here:

a. Is science responsive to

resource management

needs?

b. Are science providers being

proactive in identifying

environmental issues and

offering solutions?

c. Is the quality of science

adequate?

d. Is information being

conveyed to the public in a

timely and appropriate

form?

The answer to the first two is generally

a qualified ‘Yes’ and increasingly so.

One of the funding criteria used in the

Public Good Science & Technology

Fund process imposes a requirement

that science users are meaningfully

consulted.  This process is nowhere

near perfect and is still given lip service

by some providers.

The third question involves defining

what is ‘adequate science’, and I

suspect that you’ll get as many

opinions as people you ask.  From my

perspective, in resource management,

we at the minimum require a large

amount of good basic science.  I came

across this statement in a paper relating

to an estuarine monitoring strategy in

the UK; “We need good enough

science for above average

management.”  On the face of it, it

makes good sense, we avoid ‘paralysis-

by-analysis’- but I’m concerned that

what it is suggesting is the adoption of

‘mediocrity’ by inferring that just

enough science is enough.  For

resource management to progress into

the third millennium we need

innovative science which will in turn

contribute to innovative management. 

The final question is all important

because without an informed and

empowered public, the best science in

the world will achieve nothing. 

WHAT DOES SCIENCE
NEED FROM FUNDERS
TO DELIVER THE
ABOVE?

To deliver on expectations

and to provide for the

important role for science

that is identified here, science

needs a commitment from end

users and science funders to not

only fund basic research but also

‘pure’ and innovative research.  One

of the major issues with getting the

best out of science is, “Who pays

for innovation?”.  Much of policy

level science is seen as applied with

immediate local beneficiaries, who

under the current models must pay

for it.  This generally leads to a

minimalistic resourcing of the

research to reduce costs and a

resulting lack of ‘stretch’, ie, no

innovation.  If we are to progress

from our largely reactive use of

science, to obtain really sustainable

futures, then mechanisms need to

be identified for funding innovative

research into resource management

problems at the operational level.  

For resource
management to
progress into the
third millennium
we need
innovative
science which
will in turn
contribute to
innovative
management
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There also needs to be a recognition

by science users that scientific

advances resulting from research

may not occur in a step-wise manner

but may occur as small increments

to our knowledge and

understanding of particular systems

and processes.   

CONCLUSIONS

An improved understanding

of the way ecosystems

function, coupled with an

ability to predict responses of

ecosystems to human activities, are

keys to an approach that ensures

that they are managed for long

term benefit.  Science can

contribute in a significant way to

achieving that understanding.  

To achieve this we will require an

integrated programme of

monitoring, process research,

modelling, assessment and

information dissemination which

will then provide the scientific basis

for measures designed to prevent

damage to ecosystems while

allowing sustainable development.

Truly sustainable resource

management will only result from

a strong partnership between

scientists, resource managers,

resource users and an informed,

empowered and supportive

public.

While there is an on-going debate

over what ‘sustainable

management’ actually means,

there is no debate in my mind as

to the role that scientific research

can and has played in providing us

with the knowledge required to

understand the underlying

physical and biological processes

that are essential for sustainable

management to be implemented.

In my opinion there needs to be

greater acceptance by natural

resource managers of the value of

appropriate scientific input to

environmental decision making.

The important point here is that

science contributes to, not drives,

the complex decision framework

operating in resource management

and is not a replacement for

precautionary approaches and

sound policy development and

implementation.
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Professional
development scheme for

RMA decision makers

The Ministry for the

Environment, in partnership

with Local Government

New Zealand, is pursuing the

establishment of a professional

development scheme for RMA

decision-makers.  The Scheme is

seen as one means of ensuring that

decision-makers can exhibit a

consistent level of competency and

professionalism in their

consideration of resource consent

applications under the RMA.  The

Scheme is also intended to reinforce

the vital role that Councillors and

others play in making decisions on

such applications. 

The Scheme will be offered on a

voluntary basis to Councillors,

independent Commissioners, and

Community Board Members.  It will

assist these persons in developing and

applying the skills they need to make

consistent, well-informed decisions.

MFE will manage the Scheme to

ensure that highly credible and

experienced people are appointed to

prepare and present training material,

carry out assessments, issue

certificates, and otherwise manage the

Scheme on a day-to-day basis. 

MFE recently called for expressions of

interest in the development and

delivery of the Scheme from which a

short list of submitters will be invited

to tender for the delivery of the

Scheme.

MFE has established an Advisory

Board to ensure that the Scheme is

carefully managed to achieve the

desired outcomes.  The members of

the Advisory Board have been

appointed because of their experience

and appreciation for local government

culture, hearing and decision-making

practice, and continuing professional

development.  The members of the

Board appointed are:

� Sarah Dawson, Senior Planner,

Boffa Miskell Ltd, Christchurch.

� Professor Jenny Dixon, Head of

Department of Planning,

University of Auckland.

� Mark Farnsworth, Chairman,

Northland Regional Council,

Whangarei.

� Peter Frawley, Principal Planner,

Palmerston North City Council.

� Jim Guthrie, Senior Barrister,

Anderson Lloyd Caudwell,

Dunedin.

� John Hutchings, Strategy

Leader, Local Government

New Zealand, Wellington.

� Fiona Illingsworth, Senior

Analyst, Department of

Internal Affairs, Wellington.

� Craig Mallett, Statutes Group

Manager, Working with Local

Government, Ministry for the

Environment, Wellington.

� Alan Watson, Planning

Consultant and

Commissioner, Auckland.

The first training and assessment

round is expected to be offered

following the next local body

elections in October 2004.  Until

that time the Advisory Board will

assist MFE in contracting a

provider for the training,

reviewing course content and

assessment methods, and in

developing an implementation

program. 
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In March last year I raised a

number of issues surrounding

proposed amendments to the

Crown Minerals Act 1991

(“CMA91”) in “The fate of existing

mining privileges: The Crown

Minerals Amendment Bill 2001”.1

Since that time the Glenharrow

litigation has progressed further

with the release of the Court of

Appeal’s decision2 and the passage

of the Crown Minerals Amendment

Act 2003.

TRANSITIONAL
PROVISIONS:
UNCERTAINTIES

To recap, amendments to

the CMA91 were proposed

in 2001 in response to

litigation by Glenharrow Holdings

Ltd, the holder of a mining licence

under the pre-CMA91 mining

regime to mine pounamu

(greenstone) in Ngai Tahu’s

traditional territory.3 Glenharrow

took action in the High Court

regarding its rights to renew or to

extend the ten-year term of this

licence.  The litigation has

highlighted uncertainties about the

effect of the transitional provisions

of Part II of the CMA91 and to a

lesser extent, the Ngai Tahu

(Pounamu Vesting) Act 1997.

Indeed, each of the three principal

cases in this series of litigation has

reached a different conclusion, and

the issue is now on appeal to the

Privy Council.  

THE GLENHARROW
LITIGATION

In the first instance in October

2000, Heron ACJ of the High

Court held that the rights of an

existing licence holder to have a

new licence issued in priority

under s77(2) of the Mining Act

1971, and to vary a condition of

that licence under s103D of that

Act, were preserved by the CMA91

(Part II) and the Pounamu Vesting

Act (s4(1)).4 Subsequently in

October 2002, Chisholm J of the

High Court held that the statutory

scheme of the CMA91 and the

Pounamu Vesting Act, particularly

the transitional provisions, did not

allow the Minister of Energy to

issue a new licence under s77(2) of

the Mining Act 1971.  However, the

transitional and saving provisions

did allow the Minister to vary the

conditions of an existing licence, as

Part II of the CMA91 and the

Pounamu Vesting Act expressly

save this right (under s103D of the

Mining Act 1971).  

In the most recent case (April 2003),

Glenharrow Holdings Limited v The

Attorney-General [2003] 2 NZLR

328 (CA), the Court of Appeal

confirmed the view that the CMA91

removed any right to apply for a

licence, and the Minister’s power to

grant a licence, under the pre-

CMA91 regime.  This time, however,

the Court held that the Minister did

not have power to vary the term of

the licence because it was an

essential term of the licence and not

merely a condition that could be

varied.  Accordingly, to vary the term

The fate of existing mining
privileges (II)
The Crown Minerals Amendment Act 2003

Dr Meredith Gibbs, Lecturer, Environmental Law, Massey University

* ©text: Meredith Gibbs.
1 M. K. Gibbs (2003) “The fate of existing mining privileges: The Crown Minerals Amendment Bill 2001” 11(1) Resource Management Journal 1.
2 Glenharrow Holdings Limited v The Attorney-General [2003] 2 NZLR 328 (CA).
3 Glenharrow Holdings Limited v The Attorney-General [2001] 1 NZLR 578 (HC); Glenharrow Holdings Limited v The Attorney-General & Te Runanga o Ngai Tahu

[2003] 1 NZLR 236 (HC).
4 Glenharrow Holdings Limited v The Attorney-General [2001] 1 NZLR 578 (HC).
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would amount to the issue of a new

licence, which the Minister had no

power to do.5

THE CROWN
MINERALS
AMENDMENT ACT
2003

The amendments to the

transitional provisions of

the CMA91 brought about

by the Crown Minerals

Amendment Act 2003 are intended

to clear up the uncertainties

regarding rights of renewal and

variation of conditions of these

existing, pre-CMA91 mining

licences by expressly removing

these rights.  This is achieved by

expressly referring to s77 of the

Mining Act 1971 in s113(2) of the

CMA91 and inserting a new s113D

into the CMA91 which expressly

provides that there is no right to

apply for an extension of term

under s103D of the Mining Act

1971 (and a consequential

amendment to s107(2) CMA91).

Accordingly, any applications made

under the pre-CMA91 under s77 or

s103D are to be dealt with under

the CMA91 as if the application is

made in relation to a minerals

permit of the appropriate kind.

Readers may also recall that the

matter was made a little more

complex on 19 September 2002

when the Associate Minister of

Energy, Hon Harry Duynhoven,

announced: 

… anyone who applies for a new

licence or a variation to the term

of an existing licence [under the

old regime] after 5.00pm today

will no longer be covered by the

Acts that were repealed in 1991.6

This deadline has been reflected in

the amendments.  This means that

the pre-CMA91 rights referred to

above are retained where the holder

of an existing privilege applies before

the deadline to renew or extend a

licence under the pre-CMA91

regime.7 Exactly what these rights

are will depend on the decision of

the pending Privy Council case in

the Glenharrow litigation.

Conversely, if an application is made

after the deadline, the CMA91

explicitly applies and any rights

remaining under the old regime are

thereby extinguished.  

Because of the perceived inequity to

Glenharrow Holdings Ltd caused by

the Government stepping in and

legislating away any possible right to

renew or extend the term of its

licence (depending on how the Privy

Council views the matter) the

amendments include a specific

exception preserving the outcome of

the case in new ss111(3) and

s111A(2) CMA91.  Thus, the ability

of Glenharrow to either renew its

licence under s77 of the Mining Act

1971 or to extend the term of its

licence under s103D will be decided

by the Privy Council.

The amendments also confirm that

no compensation is payable for any

losses arising from these changes (new

s 119A CMA91).

ANY CLEARER?

The Bill passed through the

House with much ado about

the loss of existing mining

licence holder’s property rights (but

with little recognition by the

opposition parties of the effect of the

second High Court decision), claims

of unfairness to mining industry

members who had relied on Crown

advice that rights to renew licences

under the pre-CMA91 regime had

been extinguished by Part II of the

CMA91 (see my previous article on

this issue) and finally, Associate

Minister of Energy, Hon Harry

Duynhoven’s legislating by Press

release (particularly when there was

doubt as to his eligibility to hold

office at the time of the 19 September

announcement).

The amendments appear to have

extinguished any remaining rights to

renew pre-CMA91 licences, or to

extend the term of such a licence, with

respect to all applications made after

5pm on 19 September 2002.  The

issues regarding Glenharrow’s rights,

and therefore the impact on Ngai

Tahu’s pounamu returned by the

Crown as part of the Ngai Tahu

settlement remain to be dealt with by

the Privy Council.  The Privy Council’s

decision will also impact on any

outstanding applications made prior to

5pm, 19 September 2002 under s77

or s103D of the Mining Act 1971.

5  Presumably this decision leaves open the ability to vary conditions (that are not essential terms) of existing licences issued under the old mining regime.
6  Duynhoven, H. (2002) Crown Minerals Amendment Bill, Government Press Release, 19/9/2002.
7  Specifically this applies to ss57A, 68, and 77 of the Mining Act 1971; ss40 and 48 of the Coal Mines Act 1979; and s11 of the Petroleum Act 1937 (s111(2)) and

and extension of the duration of a mining privilege under s103D of the Mining Act 1971 (s11A(1)).
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In case you missed it, Sunday

1st February was World

Wetlands Day.  In response,

the National Wetlands Trust of

NZ, Auckland/Waikato Fish and

Game Council, and the

Department of Conservation

organised a tour of wetlands in

the northern Waikato area.

Keith Thompson, wetland ecologist

and Waikato University lecturer,

led the tour and a record 170

people attended.  While the rain

held off, previous bad weather

meant that the first planned stop at

the Cocks Block, near

Whangamarino, to see the

successful protection of a peat bog

and creation of a wetland habitat

had to be cancelled.  Typically for a

wetland, the ground was too wet to

get the buses in, and more

importantly back out again.

Alternatively we toured the

Whangamarino wetland, one of the

five RAMSAR recognised wetlands

in New Zealand. 

At a point overlooking Lake Waikare,

local MP Dr Paul Hutchinson opened

the first National Wetland Trust trail.

This consists of a sign-posted route

with roadside lookouts containing

educational material about the

wetlands in the area.

Next stop was the Torehape Reserve on

the Hauraki Plains where a wetland

had been restored after peat mining.

Keith cored to a depth of 4 metres

below the surface and described

different layers down to the basal mud.

He showed us some peat from the core

then impressed the crowd by saying it

was sterile and subsequently put in it

his mouth and swallowed. 

Lunch, which did not have peat on the

menu, was at the nearby Miranda

Shorebird Centre.  The manager of the

centre, Keith Woodley, gave a talk on

the importance of the area for

international and national bird

migration.  This was followed by a visit

to the world-renowned Miranda

Chenier plain (another RAMSAR site)

to see huge numbers of Wrybills and

Oyster Catchers, resting on the shell

banks. 

It was a great day and well organised.  I

was impressed by the range of

interested parties who attended.  The

complexity of the management issues,

and the need for integrated and

inclusive approaches for managing

wetlands, was obvious throughout the

presentations and subsequent

discussions.

The National Wetland Trust has been

established with the vision: “The

appreciation of wetlands and their

values by all New Zealanders, and the

enhancement and restoration of

wetlands throughout New Zealand”.  

If you want to find out more about the

Trust, go to www.wetlandtrust.org.nz

or contact them at

enquiries@wetlandtrust.org.nz   

World Wetlands Day 2004
Bryan Bates, Cirrus associates, natural resource and environmental
management consultants
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DISCOUNTING
COMPETITION

The decision of the High

Court in Northcote Main

Street Incorporated v North

Shore City Council is of interest for

two reasons.  The first is

confirmation by the High Court of

the relevance of the broader social

and economic effects of trade

competition under RMA.  The

second is clarification as to the

extent of information required by a

consent authority regarding the

effects of a proposal, prior to

making a valid decision to dispense

with notification.

The proceedings involved an

application for judicial review

seeking to overturn the grant of

resource consent on a non-notified

basis to a new “Discount Brands”

development. The new outlet would

involve some 56 tenancies with a

gross floor area of just over

4,000m2.  A critical feature of the

proposal was the retail of personal

and household goods such as

footwear, clothing, jewellery and

music at a minimum 35% below

their regular retail price.

The proceedings were brought by

the owners and operators of nearby

retail centres. The essential thrust of

the judicial review application was

that the material before the Council

regarding economic and social

effects on existing centres was

inadequate to enable a properly

informed and sound conclusion on

the notification issue. 

The Court’s decision examines in

some detail the nature of the

evidence before the Council prior to

the decision being made. The

application itself had included a

retail impact report.  This report

estimated that only a small share of

the overall retail market would be

captured by the Discount Brands

outlet.  By contrast it would provide

positive effects due to recapturing

trade presently “leaked” from the

North Shore, and from increased

shopper visits to existing centres by

people who would not otherwise

visit the North Shore for shopping

purposes.  This was claimed to be

the result of the unique “destination”

nature of the proposal, trading at

significantly below retail price.  

A Council planning officer

processing the application was

concerned at the level of information

provided and sought further

information on a range of matters

including social and economic

effects.  This information request

was issued two days prior to an

extraordinary meeting of the

Council Hearings Committee

convened to consider the proposal.

A report was also prepared by the

officer concluding that the proposal

might have adverse social and

economic impacts on existing

retailing centres, and due to the

inadequacy of the assessment of

those effects, the application should

be notified.

The applicant attended the Council

Committee meeting presenting legal

submissions through counsel

regarding the relevance of trade

competition effects under RMA,

along with certain evidence on the

issue from the applicant.  

The meeting was adjourned to allow

further information to be obtained

regarding issues of traffic,

landscaping, and operational

matters, but the Committee had

determined that there was sufficient

information regarding social and

economic effects.

By the time the Committee

reconvened two weeks later, a

further report had been prepared by

the Council officer reiterating the

concerns about the inadequacy of

the information provided on social

and economic effects. In the

meantime solicitors acting for the

owners of the nearby Westfield

shopping centre had written to the

Case Notes
Martin Williams, Barrister, Environmental Law Chambers



Resource Management Journal 34

Council also expressing concerns

about the information provided, and

stating that the issues would benefit

from input following a notified

process.  The Council Committee

nevertheless resolved to grant the

application without notice.

Between the decision to dispense

with notification and the granting of

consent, a further report was

prepared by the Council planning

officer repeating and elaborating on

the views previously expressed. The

centres based approach of the

District Plan to retail was

emphasised, along with the need for

a “thorough evaluation” of retail

proposals outside identified centres.

The report concluded that consent

should not be granted because no

data had been provided to show that

the new outlet would not affect the

vibrancy and character of existing

centres. Consent was nevertheless

granted.

In considering the issue of trade

competition, the Court first referred

to earlier authority under the Town

& Country Planning Act 1977. This

established that it was only the

broader economic and social

impacts which might flow if a

proposal were to result in the decline

of an existing shopping centre to the

extent that it would be no longer

viable, with consequent adverse

effects on the community, which

were relevant. 

Environment Court decisions made

under RMA were referred to which

made it clear that adverse social or

economic effects must be significant

before they could properly be

regarded as going beyond the effects

ordinarily associated with trade

competition on trade competitors.

The Court explained that the key

point of distinction between adverse

effects of trade competition on trade

competitors and adverse effects

which may properly be considered

under RMA, is that trade

competition effects focus specifically

on the impacts on the individual

trade competitors.  In contrast,

where a proposal is likely to have

more general effects on the wider

community, then the RMA permits

consideration of those effects.

While the Court did not subscribe to

the view that the adverse effects of

some other competing retail

development must be ruinness

before they could be considered,

they must at least seriously threaten

the viability of an existing centre as a

whole, with on-going consequential

effects for the community served by

that centre.

The Court noted that shopping

centres are the kind of facilities that

provide amenity to the community in

the form of a convenient location for

shopping and other activities.

Indirectly, substantial sums may be

spent on roading and other

infrastructure to support existing

centres.  It follows that it is entirely

permissible for a consent authority to

take into account significant adverse

social and economic effects on such

facilities which would flow from the

grant of consent to an application to

establish a new retailing centre.

Having addressed that issue, the

Court went on to consider the

affidavit evidence before it in this

particular case.

At the outset it expressed concern at

the nature and volume of the affidavit

evidence.  The Court noted that

judicial review is a fundamentally

different process from a general

appeal.  It is concerned with the

lawfulness of the process rather than

the general merits.  As such judicial

review generally proceeds on the basis

of the evidence available to the

decision maker at the time of the

decision.  

It follows that further evidence,

whether of fact or opinion, which

was not before the decision maker

The attempted
introduction of
material after the
event for the
purpose of
casting doubt on
the substantive
reasonableness
of the decision in
question is
generally
inappropriate
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before the time of the decision, is

normally irrelevant and

inadmissible.  The attempted

introduction of material after the

event for the purpose of casting

doubt on the substantive

reasonableness of the decision in

question is generally inappropriate.

The Court accepted that there may

be limited exceptions to this general

approach in judicial review

proceedings in cases such as the

present, where potential objectors

have not taken part in the decision

making process. There is some scope

for the introduction of an outline of

the material which would have been

presented to demonstrate alleged

effects had the application been

notified.  However such material

should be brief and not amount in

essence to a general attack on the

merits of the Council decision.

The Court nevertheless traversed the

essential points of the relevant

affidavits regarding the issue of

social and economic effects

produced by the parties on either

side of the debate.  It noted in

particular that the applicant’s social

and economic assessment report was

generally superficial and simplistic,

and that there is strong disagreement

amongst the experts as to whether

the goods to be sold at the new

centre were in the same or different

market.  Not all aspects of the

plaintiffs’ affidavit evidence on the

issue were accepted.

The Court then examined the

approach to section 94 of RMA,

noting that a decision not to require

notification is an exception to the

general presumption that

applications are to be notified.

The policy behind that presumption

is that in general decision making

under RMA is better informed if the

views of those who may seek to

oppose an application are received

and known as well as those of the

applicant.

The Court noted that the focus of

the present case was on the

adequacy of the material before the

Council’s Hearing Committee.  The

test to be applied to the issue of

adequacy or sufficiency of the

information before the consent

authority lay at the heart of the case.

The Council and Discount Brands

argued that provided there was some

evidence logically capable of

supporting the conclusion reached,

the sufficiency of that evidence or

the weight to be given to it was a

matter for the Council or its properly

authorised delegates.  

By contrast reference was made to

the High Court decision in Videbeck

v Auckland City Council [2002] 3

NZLR 842.  In that case the High

Court had stated that in deciding

whether a non-notification decision

was properly made (and therefore

reasonable) it is necessary to

consider whether there was

sufficient information available to

the consent authority for it to

determine that the threshold tests in

section 94 were met.  

The Court concluded by accepting

that it is for the consent authority to

be “satisfied” that any adverse effects

on the environment will be minor

and that it is not for the Court to

substitute its view.  It also accepted,

as a general proposition, that it is for

the consent authority to decide on

issues about the sufficiency or

adequacy of the material in making a

decision under section 94.

However the Court held that it was

going to far to suggest that the

Council’s decision will not be

reviewable provided there is some

logically probative evidence to

support its conclusion.  That would

be to set the threshold at a level

which is much too high given the

context of a notification decision,

and its consequences for those who

might be potentially affected.

It found that a failure of a decision

maker to sufficiently inform itself

before making a decision is a proper

ground for intervention under

judicial review proceedings.

Whether the decision maker has

adequately informed himself or

herself is a matter of degree and the

Court will not lightly interfere with

the exercise of the discretion

involved.  The test is one of

There was no
sound basis not
to have waited
for the further
information
requested by the
Council officers
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reasonably adequate information,

sufficient to allow a reasonably

informed decision judged in all

circumstances prevailing at the time. A

relatively  “hard look” approach is

appropriate to that issue with respect to

notification decisions under RMA,

given the consequences.

Turning to the present case, the Court

found that the Council Hearings

Committee had failed to sufficiently

inform themselves on potential adverse

effects on other shopping centres on

the North Shore before making the

decision.  It found there was no sound

basis not to have waited for the further

information requested by the Council

officers.  This was particularly given the

awareness that other parties were

seeking to be heard.  

The prediction of shopping patterns

and customer preferences is

notoriously difficult along with any

assessment of whether potentially

competing products are in the same

market.  That should have alerted the

decision maker to the prospect of

differing views.  In a field where

information or opinion is readily

contestable (as it was here) decision

makers should proceed with caution

before accepting the assertions of one

side in the absence of the other.  As

such the Court found that the decision

to grant the consent was invalid and it

was quashed.  

THE FLEXING OF
MUSSELS

The decision of the High

Court in Minister of

Conservation v Tasman

District Council (CIV-2003-485-

1072) addresses issues of coastal

occupation and adaptive

management with respect to

marine farming.  The decision

related to appeals by the Minister of

Conservation and other parties

against the findings of the

Environment Court with respect to

objectives, policies, methods and

rules to promote aquaculture in

identified Aquaculture

Management Areas (AMAs) in the

Tasman District Council’s proposed

Resource Management Plan.  

The Environment Court had given

broad approval to the development

of aquaculture in AMA areas

whereby blocks of up to 250

hectares could be the subject of

resource consent applications for

mussel farming.  Applicants could

apply for licences up to and

including the whole of the 250

hectare block.  

If such an application was made

however then a “whole block”

management regime was expected

involving application of the adaptive

management technique.  Adaptive

management was described by a party

opposing the appeal as a

precautionary approach for managing

risks.  It is a policy response to

potential adverse effects which are

unable to be assessed at the outset.

This management technique was said

to be necessary and appropriate given

the complexity of coastal

environments and the lack of intimate

knowledge about the exact

environmental effects of allowing

AMAs.  A staged and therefore

precautionary approach to

development was agreed.  

The Minister of Conservation

opposed the adaptive management

regime. It described the Environment

Court’s approach as involving staged

development whereby approval of

only 50 hectares for mussel farming

would be given at stage 1.  Analysis of

environmental effects of the 50

hectares of farming would take place

over 12 to 18 months.  If the

environmental effect was acceptable

then further staged development of

the remaining 200 hectares would

take place with further effect

assessment at each stage.  As such

each stage of the development of the

250 hectares depends on a “green

light” from ongoing environmental

impact analysis.  

The Minister’s concern was that an

exclusive occupation permit for the

entire 250 hectare area would be

granted at the outset, but under a

scenario whereby 200 hectares of

that coastal marine area may remain

“fallow” pending implementation

and review of the effects of the first

stage.  No other activity would be

permitted to take place in that 200

hectare area until further approvals

were given.  

This was argued to be contrary to

the definition of occupation in

section 12(4) of RMA which requires

that occupation be reasonably

necessary for another activity.  As

such it was argued that all that is

authorised by RMA is the grant of

resource consent for the 50 hectare

block.  If further development is

recommended by environmental

examination then an application for

the remaining 200 hectares would

be made.  
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By contrast it was argued to be

outside the intention of section 12 to

allow a 200 hectare block to be tied

up when no activity can be

undertaken on it.  That space should

remain available to be used by all

New Zealanders if and until

occupation is approved by way of

resource consent application for

mussel farming on the remaining

200 hectares.

The High Court found however

that there will be other activities

undertaken in the 200 hectare

area in the early stages of marine

farming. These will include

obtaining baseline environmental

information, monitoring sites and

effects from the 50 hectare

development.  Activities such as

analysis of environmental effects

were found to come within the

definition of marine farming in

section 2 of RMA in that they are

“operations in support of or in

preparation for marine farming”.  

The test under section 12 (4) is

whether there is another activity

being carried out as part of the

occupation, which requires a

factual analysis of what is

proposed.  The Environment

Court undertook this analysis and

reached the conclusion that there

was another activity in the

remaining 200 hectares.  This

conclusion was open to them.

There was no error of law in this.  

The High Court further observed

that the activity of marine farming

does not have to “occur” in every

square centimetre of space before

there can be said to be marine

farming and therefore another

activity in the area.  Nor do all of

the activities have to go on at the

same time before it can said that

occupation is reasonably

necessary for another activity.   

The second issue raised by the

Minister related to section 128 of

RMA.  The issue was whether the

power to review consent

conditions under the Act was

designed to deal with adaptive

management.  The Minister

submitted that the adaptive

management approach requires

feedback from ongoing research

which in turn requires changes to

resource consents given to reflect

the new information.  This may

work when the research accords

with the expected development

but when the research suggests

limiting or reducing future

development the RMA falls short

in enabling consents to be

unwound.  

Thus it was argued that the

essence of adaptive management,

namely its capacity to require

adaptation of resource consent

conditions, cannot be

accommodated by the provisions

of the Act where the adaptation

required is a reduction in

entitlement of the consent holder.

For example, preventing mussel

farming in the remaining 200

hectares would, in the Crown’s

view, be more than a review of

conditions of resource consent.  It

would be a review which went to

the fundamental aspects of the

consent itself.  

The High Court described the

Minister’s concern as being

whether the proposed

development can be contained if it

turns out environmental impact

reports recommend no further

mussel farming in the 200

hectares or indeed suggest that

even the 50 hectare area was too

large.  

The Environment Court had

examined the scope of section 128

concluding that it does not allow

consents to be terminated, and

that amendments to conditions

cannot have the effect of

preventing the activity for which

resource consent has been

granted.  Furthermore, in

changing conditions the Council

would need to consider whether,

as a result of the change, the

consent remained “viable”.  It had

nevertheless found that reducing

the extent of the marine farm still

meant the applicants would have

“an overall permit to marine

farm”.  

The High Court agreed with the

Environment Court’s approach to

both section 128 and other

The High Court
found there is no
need to limit the
meaning of
section 128 in
any artificial way
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mechanisms available under RMA

identified to restrict, where

necessary, the use to be made of the

whole block consent.  For example

reference was made to sections 17

and 314 which give power to local

authorities to control adverse

environmental effects through

enforcement orders, along with

section 132(4) of the RMA entitling

review of consents where the

application contained material

inaccuracies.  

The High Court found there is no

need to limit the meaning of

section 128 in any artificial way.

Beyond identifying that it is

intended to allow modification to

conditions and therefore could not

have the effect of wholly removing

a consent, the language used is

broad.

The High Court was satisfied the

Environment Court had identified

a combination of statutory

provisions and conditions

associated with the granting of

consent so as to allow the adaptive

management regime. Further, it

found nothing to prevent section

128 being used to limit actual

harvesting of mussels within the

250 hectares.  Such a restriction

would need to take into account

viability of the farm itself.  

If conditions imposed on the

extent of structures, numbers of

lines and other methods of limiting

the volume of harvesting at the

outset are insufficient, section 128

can on review further restrict any

newly identified effects and if the

position is sufficiently serious the

difficulties can be attacked by

either the inaccuracies section or

the enforcement sections of the

RMA.

The remaining aspects of the

decision dealt with the duty of the

Environment Court to give reasons

and with issues of allocation of

space within the AMAs to tangata

whenua.

The High Court found the

Environment Court had erred in

failing to give reasons for finding

that certain provisions put forward

by parties to the proceedings

(which sought to reserve the rights

of parties with existing spat

catching activities in place) were

ultra vires.  Rather than overturning

that finding, the High Court

remitted that issue back to the

Environment Court with a direction

that it provide a statement of its

reasons.

On the latter issue, certain parties

with status as tangata whenua and

mana whenua alleged the

Environment Court had erred in

failing to provide priority rights for

mana whenua to apply for consents

for farming in the AMAs.  This was

argued to be their entitlement

arising from section 6(e) of the Act.

The Environment Court had

determined its role as being to

decide which areas of the CMA

should be zoned for marine

farming, and the nature of activities

which may be pursued within those

zones.  By contrast its role was not

to allocate parts of the CMA to

specify parties.  

The appellants argued that a proper

reading of section 6(e) identifies an

obligation on all decision makers

under the Act to, among other

things, provide for the relationship

of Maori with their ancestral water.

The restriction of mussel farming to

AMA areas and the requirement for

resource consent to use the AMA

areas was said to necessarily

interfere with the relationship of

Maori and their ancestral waters.

Furthermore, customary use with

respect to those areas would be lost

unless coincidentally they are first

in the queue of applicants for

resource consent and are successful

applicants.  

It was submitted that section 6(e)

should not be restricted to use as a

shield to protect rights.  It can used

by decision makers as a “sword” to

give rights.  Specifically what was

sought was a right of priority to

apply for resource consents.  

The High Court nevertheless

concluded that it was a matter of

fact for the Environment Court to

determine on the evidence as to

what is the best, or most

appropriate way, to give effect to

and provide for section 6(e)

matters.  Section 6(e) does not

require that decision makers

“comply” with it in a particular way.

How it is fulfilled will depend upon

the facts of each case.  The Court’s

appellate jurisdiction is limited to

ensuring section 6(e) matters were

considered and taken into account.

That aspect of the appeal therefore

failed.
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