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The four main concerns expressed in the August 2016 
article were as follows:

(a)  amendments that are based on flawed assumptions or 
seek to address problems which have not been proven 
to exist and/or which could be dealt with under the 
existing framework;

(b)  poor drafting coupled with the introduction of entirely 
novel legal concepts that will introduce further 
confusion, costs and delay [for which the RMA will 
inevitably and simplistically be blamed];

(c)  further reductions in opportunities for public participation 
and access to justice; and

(d)  the continued aggregation of power to the Minister 
for the Environment at the expense of planning by 
cooperative mandate, which has always been one of 
the cornerstones of New Zealand planning legislation.” 
(August 2016 RMJ at 2)

Given the potentially significant adverse consequences, 
we suggested that the government should pause for 
thought before enacting such poor-quality legislation. The 
rationale for doing so is underpinned by the existence of 
a number of high-level reports on the future of the RMA 
and New Zealand’s planning system, in particular those 
prepared by:

(a)  the Environmental Defence Society (EDS) – Marie A Brown, 
Raewyn Peart and Madeleine Wright Evaluating the 
environmental outcomes of the RMA (EDS, June 2016), 
as commissioned by Property Council New Zealand, 
the Employers and Manufacturers Association and the 
New Zealand Council for Infrastructure Development;

(b)  Local Government New Zealand (LGNZ) – MartinJenkins 
A ‘blue skies’ discussion about New Zealand’s resource 
management system (LGNZ, December 2015); and

(c)  the New Zealand Productivity Commission (NZPC) – 
NZPC Better urban planning: Draft report (August 2016) 
and NZPC Better urban planning: Final report (February 
2017).

The EDS paper notes, correctly in our view, that the key 
issues the government is seeking to address via the RLAB 
lie in the manner in which the RMA is administered, not 
flaws inherent in the legislation itself. Two of the key themes 
of the EDS paper are that:

Our August 2016 RMJ article entitled “The Final Straw for the RMA? Some shortcomings of the 
Resource Legislation Amendment Bill” (August 2016 article) addressed some of the shortcomings 
of the Resource Legislation Amendment Bill 2015 (RLAB) that we were concerned would result 
in significant additional transaction costs and delays. We surmised that that legislation may 
transpire to be the straw that breaks the camel’s back in terms of the workability of the Resource 
Management Act 1991 (RMA).

INTRODUCTION
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(a)  further regulatory change should only be undertaken 
on the basis of strong evidence to ensure that solutions 
“fit” the problems that the reforms are intended to 
address; and

(b)  we should pause for thought to facilitate a mature 
debate about these issues, potentially via some form of 
independent inquiry.

Commenting on the release of the NZPC’s final report, 
Gary Taylor of EDS said:

“A range of other recommendations including a 
one-stop shop for planning hearings, with rights of 
appeal to the Environment Court limited to points 
of law, need more thought. Public participation 
rights should not be curtailed.

The big question is what’s next? EDS contends 
that while this review establishes a sound basis 
for reform, we need to think carefully about a 
process that works for all. Reform of the resource 
management system will affect all New Zealanders 
and has constitutional implications. EDS is therefore 
embarking on its own major review of the system 
and expects to generate further useful ideas over 
the next 18 months.

In terms of process, we favour the appointment of 
a Royal Commission on Resource Management. 
The way forward must be depoliticised, have huge 
integrity and focus on our country’s needs over 
the next 30 years[.]” (EDS “EDS congratulates the 
Productivity Commission on urban planning report” 
(press release, 29 March 2017))

Unfortunately, the call for mature informed debate of this 
nature ahead of enactment of the RLAB has not been taken 
up. The RLAB has passed its second reading and, at the 
time of writing, is likely to be enacted prior to the General 
Election in September 2017.

Happily, the Local Government and Environment 
Select Committee has taken heed of some of the 
concerns expressed by submitters. Some of the more 
worrying aspects of the RLAB (particularly in relation to 
the notification provisions) would be improved if the 
Committee’s recommendations are accepted, although 
some of the features we were concerned about remain 
in the version as reported back from the Committee. It is 
beyond the scope of this paper to address the Committee’s 

recommendations.

Two further pieces of fast-tracked legislation that would 
override RMA processes and planning instruments and 
further erode access to environmental justice are currently 
being promoted by the government. They are:

(a)  The Point England Development Enabling Bill 2016 (PE 
Bill).

(b)  Proposed legislation setting out the development of 
“urban development authorities” (UDAs) as outlined 
in a recent Ministry of Business, Innovation and 
Employment (MBIE) discussion document (MBIE Urban 
Development Authorities: Discussion Document 
(February 2017) (UDA Discussion Document). This 
initiative cannot be implemented without a significant 
“carve out” from normal RMA processes.

Both initiatives are being promoted by the Hon Nick Smith 
in his capacity as Minister for Building and Construction, 
which seems ironic given that the RMA is the statute that 
is the centrepiece of Mr Smith’s other major portfolio as 
Minister for the Environment.

SCOPE OF PAPER

The purpose of this paper is to briefly canvass both 
initiatives, using as touchstones the four concerns 
expressed in our August 2016 article, to assess the extent 
to which these measures give rise to similar concerns. 
We deal first with the PE Bill and then address the UDA 
proposals, noting that it is beyond the scope of this paper 
to consider the UDA proposals in a comprehensive way.

THE POINT ENGLAND DEVELOPMENT 
ENABLING BILL 2016

The PE Bill was introduced to Parliament on 7 December 
2016, and submissions closed on 31 January 2017. The 
Local Government and Environment Select Committee 
heard submissions on 20 February 2017, and at the time 
of writing the Bill was being considered by the Committee, 
which is due to report back on 28 April 2017.

The purpose of the PE Bill is to fast-track the development 
of a large (11.69 ha) area of the Point England Recreation 
Reserve in Tāmaki, east Auckland to enable housing 
development (the development land). The land is owned 
by the Crown but vested in the Auckland Council as a 
recreation reserve under the Reserves Act 1977. Under the 
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Bill, the reserve status of the land will be revoked and it 
will be rezoned to Residential – Mixed Housing Urban, but 
without any of the rights to public participation that would 
normally arise under the Reserves Act or the RMA.

The land was identified in conjunction with Ngāti Paoa 
under the Crown Land Development Programme, which 
seeks to identify vacant and underutilised land in Auckland 
that is suitable and available for housing development to 
facilitate the construction of dwellings.

If the PE Bill is enacted, the land will be offered to Ngāti 
Paoa as part of their Treaty of Waitangi settlement, 
although Ngāti Paoa will purchase the land at an agreed 
price. The MBIE’s Regulatory Impact Statement: Point 
England Development Enabling Bill (21 October 2016) (PE 
RIS) records that no public consultation was undertaken 
prior to the Bill being introduced into Parliament because 
the Treaty negotiation process is confidential.

Overview of the PE Bill

If enacted, the PE Bill will:

(a)  Subdivide a portion of land to be developed from the 
reserve, exempt the subdivision from the normal RMA 
processes, and vest the development land in the Crown.

(b)  Rezone the development land from Public Open 
Space to Residential – Mixed Housing Urban by way 
of a “deemed” amendment to the partly operative 
Auckland Unitary Plan (PE Bill, cl 6(1)(e)). That is despite 
the fact that the Auckland Council has just completed 
its Unitary Plan process, which has rezoned most of the 
city. That process involved careful consideration by the 
Independent Hearing Panel of a significant volume of 
evidence relating to the appropriateness of certain 
zones in particular areas.

(c)  Revoke the recreation reserve status of the development 
land and exempt the revocation from the provisions of 
the Reserves Act 1977.

(d)  Set the development land aside for State housing 
purposes so it can be sold on that basis.

The PE Bill does not require the Crown to transfer the land 
to Ngāti Paoa or limit the provisions coming into force if 
Ngāti Paoa does not purchase the land as part of the Treaty 
settlement. If Ngāti Paoa elects not to purchase the land, 
the land will be able to be offered to other developers.

Details of the proposed development are not contained 
in the PE Bill and are the subject of ongoing negotiations 
between Ngāti Paoa and the Crown. It is understood that 
the shape of the proposed development, including any 
proportion of social or affordable housing, will be the 
subject of a separate development agreement with the 
Crown.

The legislation is being fast-tracked through parliamentary 
processes so that it can be passed before the 2017 General 
Election.

Concerns arise in relation to the lack of any assessment of 
the environmental effects of the proposal, the elimination 
of rights of public participation, the loss of reserve land, 
and the appropriateness of the government decision by 
statute.

Quality of environmental assessment/removal of 
access to environmental justice

The PE RIS explicitly acknowledges that it does not assess 
the rezoning aspect of the PE Bill. However, issues have 
been raised about the suitability of development at the site 
due to the presence of rare and endangered shore birds. 
Once the land is rezoned to Residential – Mixed Housing 
Urban, a subdivision consent will be required; however, that 
will not present an opportunity for the potential adverse 
effects on birdlife to be assessed. These issues would 
ordinarily be considered in the context of a First Schedule 
process.

No such assessment of these or other effects has been 
undertaken, nor do the public have the opportunity to be 
part of that process. How will these effects be considered? 
Or will they? The apparent upshot is that the land will be 
rezoned in a complete vacuum in terms of the type of 
information that would ordinarily be required for a plan 
change, and in the knowledge that the proposal is likely to 
have adverse effects on native fauna which have not been 
assessed.

This approach is not only contrary to principles of sound 
decision-making, but results in ad hoc planning which is 
directly contrary to the findings of the NZPC in its Better 
urban planning report with respect to the need for better 
decision-making and the OECD’s recent recommendation 
to ensure that areas of fast-track development are 

Continued
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screened against environmental impacts, especially 
against cumulative and irreversible effects.

Use of reserve land for housing – poor decision-
making

Putting aside the process-related issues, the merits of 
the proposal to take reserve land for housing are also 
questionable from a resource management perspective.

Auckland is projected to grow by over 800,000 people 
over the next 30 years (medium growth projection: 
Statistics New Zealand “Population projections overview” 
<http://www.stats.govt.nz/browse_for_stats/population/
estimates_and_projections/projections-overview/subnat-
pop-proj.aspx>). This means that 400,000 additional 
houses need to be built in Auckland over that period. 
With such significant population growth projected and 
the increase in density provided for by the Unitary Plan, 
few would disagree that sports fields, parks, reserves 
and other green spaces become increasingly important – 
and represent finite resources that should be sustainably 
managed in terms of s 5 of the RMA.

In short, once public open space is gone, it is lost forever; 
building houses on public open space would seem to be a 
short-sighted solution to the need for housing.

While the government might not, the Auckland Council 
recognises the need to maintain public open green space. 
The Council has already identified a shortage in sports 
fields across the region, and is in the process of assessing 
reserve requirements in the Tāmaki area, which is due to be 
completed in mid-2017.

The PE RIS acknowledges that this assessment would have 
contributed to the analysis of the impacts of the proposal 
on local residents’ access to reserves, but the government 
has nevertheless pushed on with the legislation.

Also highly questionable is the appropriateness of the 
government deciding that Auckland reserve land can be 
foregone for housing and implementing that decision 
via fast-track legislation that overrides normal statutory 
processes, thus stifling the ability for these issues to be 
fully debated and properly tested.

Commentary

The Auckland Council’s Maungakiekie-Tāmaki Local Board 
submitted that the PE Bill “[s]ets a dangerous precedent 

by cutting across the existing requirements of the Resource 
Management Act and the Reserves Act”, and “[f]ast tracks 
development and avoids a robust public consultation 
process including a right of appeal” (“The submission 
of the Maungakiekie-Tāmaki Local Board on the Point 
England Development Enabling Bill” (31 January 2017) 
at [1.4]). We agree. The government’s use of legislative 
powers to override the Auckland Council’s functions 
is directly contrary to sound decision-making and the 
devolved decision-making which lies at the heart of New 
Zealand’s local government and resource management 
regime.

This PE Bill parallels the government’s attempt through 
the RLAB to increase ministerial powers and severely 
limit opportunities for public participation and access to 
environmental justice.

Clause 105 of the RLAB received heavy criticism because 
it enabled the Minister for the Environment to recommend 
the promulgation of regulations to, amongst other things, 
permit specified land uses, override existing rules which 
restrict land use, and prohibit a local authority from making 
new rules which would restrict land use for residential 
development. Despite the Local Government and 
Environment Select Committee acknowledging submitters’ 
concerns about the inappropriate breadth of that power 
and recommending that the power be removed, the 
government is proposing to exercise the very type of 
power that would have been enabled by that clause, via 
special legislation.

In other words, the PE Bill represents a failure in terms of 
all four of the concerns we expressed about the RLAB and 
more of the same in terms of the willingness to override 
RMA processes.

THE URBAN DEVELOPMENT AUTHORITY 
PROPOSALS

The government’s proposals for the development of UDAs 
to fast-track urban development projects are outlined in 
the MBIE’s UDA Discussion Document, which is open for 
public consultation. Submissions close on 19 May 2017. 
Subject to the outcome of September’s General Election, 
the government is proposing to introduce a bill on the UDA 
proposals by April–May 2018, with a view to that being 
referred to a parliamentary select committee by October–
November 2018.
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To be clear, we do not oppose the concept of UDAs in 
principle, and several aspects of the UDA proposals are 
worthy of support. In particular, a lack of coordination 
between the planning of urban development and the 
funding and delivery of infrastructure required to support 
this development has repeatedly been identified as a 
key impediment to enabling growth of our urban areas, 
particularly Auckland. The ability to address this via UDAs 
is welcomed.

A detailed review of the UDA proposals is beyond the 
scope of this article, which only focuses on those aspects 
of the UDA proposals that impact on RMA processes. To 
that extent, our key focus is on the powers being proposed 
for UDAs in relation to planning and resource consenting, 
namely:

“… powers to override existing and proposed 
district plans and regional plans, and streamlined 
consenting processes.” (UDA Discussion Document 
at 2)

The UDA Discussion Document also states:

“The planning, land-use and consenting regime 
proposed for urban development projects will shift 
the balance of matters that must be considered in 
decision-making towards the strategic objectives of 
the development project.” (at 59)

This refers to the intent to shift decision-making away from 
consent authorities to UDAs, to provide UDAs with the 
ability to override existing planning instruments, and to 
relegate pt 2 of the RMA as secondary to the “strategic 
objectives of the development project” for the purpose of 
decision-making.

Before turning to those issues, we set out an overview of 
the UDA proposals to provide context for that analysis.

The UDA Proposals – Overview

The UDA Discussion Document states:

“The proposed legislation will provide government 
with a range of development powers that support 
urban development; provide greater coordination, 
certainty and speed; and are capable of supporting 
a wide range of development projects, including for 
housing, commercial and economic development 
purposes.” (at 19)

The proposed new legislation would enable local and 
central government to:

(a)  empower nationally or locally significant development 
projects in urban areas (or on land that is sufficiently 
close to an urban area to be serviced or become part 
of that area) to access more enabling development 
powers and land use rules; and

(b)  establish new UDAs to support those projects where 
required.

Under the proposal, the government (in consultation with 
the relevant territorial authority) would identify qualifying 
projects to be planned and facilitated by publicly-
controlled UDAs, potentially in partnership with private 
companies and/or landowners. UDAs can be either new or 
existing entities, provided they are publicly controlled and 
willing to take on the role.

Once the project is identified, the government has the 
power to: set the “strategic objectives” of the project; 
select which of the development powers that project can 
access; determine who can exercise the development 
powers for the project; and determine who is accountable 
for delivering the project’s strategic objectives. There 
is no right to appeal the decision to formally establish a 
development project.

UDAs would be established by Order in Council, which 
would include details of:

(a)  the development project(s) that the UDA will be 
responsible for;

(b)  the area covered by the development project;

(c)  the strategic objectives for the development project;

(d)  the development powers that will be available to the UDA 
as determined by the responsible minister (expected to 
be the Minister for Building and Construction); and

(e)  any conditions imposed on the UDA, including on the 
use of its powers.

The proposals include a “tool-kit” of development 
powers that could be granted to particular projects (UDA 
Discussion Document at 2), which may include powers to:

(a)  assemble parcels of land, including via existing 
compulsory acquisition powers under the Public Works 
Act 1981;

Continued
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(b)  override existing and proposed district plans and 
regional plans, and use streamlined consenting 
processes;

(c)  plan and build infrastructure such as roads, water pipes 
and reserves;

(d)  buy, sell and lease land and buildings;

(e)  borrow to fund infrastructure; and

(f)  levy charges to cover infrastructure costs.

Once established, a UDA is required to develop a draft 
development plan, which:

(a)  states the “strategic objectives” the government has set 
for the project;

(b)  identifies how each of the development powers the 
UDA has been granted will be exercised (including the 
nature and location of new land use regulations);

(c)  shows how the UDA’s use of the development powers 
will contribute to delivering the development project’s 
strategic objectives;

(d)  shows how the UDA will comply with any conditions 
attached to the development powers it has been 
provided;

(e)  includes an assessment of effects on the environment, 
including cumulative effects; and

(f)  identifies any further development powers the UDA has 
not been granted but proposes to apply for.

The minister would be responsible for making the final 
decision approving the development plan, and the UDA is 
required to exercise its powers in accordance with that plan. 
There will be public consultation (but no formal hearing) 
on the draft development plan, and an opportunity to 
object to a recommended development plan before it is 
put forward to the minister. However, there is no right to 
appeal the minister’s decision on the development plan.

UDA proposals in relation to planning, land use 
and consenting

The extent to which the development plan and the UDA 
can override normal RMA processes and institutions is 
neatly captured in proposal 98 of the UDA Discussion 
Document:

“98.  To the extent it is necessary to achieve the 

strategic objectives of the development 
project:

(a)  the development plan can override one or 
more of the existing and proposed: district 
plan, regional plan and the applicable 
regional policy statement that would 
otherwise apply to the development 
project;

(b)  the Government can choose the extent 
to which one or more of the district plan, 
regional plan and regional policy statement 
can be overridden in each case;

(c)  an urban development authority can be 
granted the planning and consenting 
powers of a regional council and territorial 
authority;

(d)  the Government can impose conditions on 
the use of any planning powers that are 
granted (such as a condition to comply with 
a rule concerning discharges in a regional air 
plan, notwithstanding that the Government 
is granting a power to override the regional 
plan more generally); and

(e)  the urban development authority can 
take on the compliance and enforcement 
responsibilities and powers of a territorial 
authority and regional council, for 
breaches of the development plan and 
associated development consents (except 
where the authority is the developer and a 
development consent has been required, 
in which case compliance and enforcement 
will rest with the relevant local authority).” 
(at 61; emphasis added)

Other aspects of the UDA Discussion Document worthy of 
comment in this context are as follows:

(a)  In preparing the development plan, the decision-
maker must have regard to a hierarchy of relevant 
considerations in which the government-set “strategic 
objectives of the development project” must be given 
the greatest weight, followed by pt 2 of the RMA, with 
matters that are relevant under ss 66 and 74 of the RMA 
bringing up the rear. The project’s strategic objectives 
are therefore of central importance, as they become the 
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key yardstick against which the planning framework for 
the development area is to be prepared – thus setting 
up something of a “self-fulfilling prophecy”.

(b)  This hierarchy also applies in considering resource 
consents for activities taking place within the project 
area, with the third matter being ss 104–107 of the 
RMA.

(c)  The development plan can provide for development 
activities that can “automatically proceed” (UDA 
Discussion Document at 64–65) without the need for a 
development consent (ie the equivalent of a permitted 
activity, with no rights of submission or public input), 
as well as controlled, restricted discretionary and 
prohibited activities (but not discretionary or non-
complying activities).

(d)  Consent applications within the project area for land 
use and subdivision will generally be processed on a 
non-notified basis. Where applications are notified, 
submissions can be made but no hearing will be held.

(e)  There will be significantly reduced processing time 
frames for development consents, with decisions on 
non-notified consents made within 15 working days 
of receipt. Such short time frames are unlikely to be 
conducive to thorough consideration of the issues 
which arise and may well lead to poor decision-making.

(f)  Only the applicant will have the opportunity to appeal 
decisions on development consents to the Environment 
Court, and even then only in respect of conditions 
where the consent is granted.

Obviously, these proposals involve a very significant 
override of the most basic elements of our RMA system, 
including quality assessment of proposals and access 
to environmental justice. The combination of speed, 
centralised decision-making and the severe limits on 
public participation has the significant potential to give 
rise to disenfranchised local communities.

To explain why UDAs may require access to such extensive 
planning and consenting powers, the MBIE’s Regulatory 
Impact Statement: Urban development authorities (1 
December 2016) (UDA RIS) relies on conclusions of the 
NZPC rather than undertaking its own robust research 
and policy analysis, but nevertheless acknowledges that 
“existing powers and processes can overcome at least 
some of the issues faced by urban development” (at 3).

Why the hurry?

If UDAs are going to be effective, the devil will be in the 
detail; the legislation will need to be drafted carefully if 
it is going to achieve its purpose. If the UDA legislation 
transpires to be as poorly drafted as the RLAB was, 
uncertainty and process delays will continue to arise. 
On that basis, we have serious doubts whether it is 
appropriate to move as quickly as the government is 
intending on legislation of this complexity and importance, 
particularly in advance of assessing the effectiveness of 
the amendments to the RMA to be made by the RLAB.

The UDA RIS notes that, in order to address the issues 
perceived to be precluding urban development, and as 
an alternative to the introduction of bespoke legislation 
for UDAs:

“There is scope to rely on currently or soon to 
be available tools and processes of the RMA, 
Resource Legislation Amendment Bill 2015 (RLAB) 
and the NPS on Urban [D]evelopment Capacity to 
deliver positive urban change.” (at [159])

The RLAB was aimed at “making development easier 
in urban areas” (Nick Smith (Minister for Building and 
Housing) Discussion document on urban development 
legislation (Cabinet paper, December 2016) at [131]). If the 
RLAB is as effective at facilitating urban development as 
the government hopes, there may be no need to provide 
UDAs with the ability to override regional and district 
planning instruments or “shift the balance” of matters 
that must be considered for identified urban development 
projects (at [132]; see also UDA Discussion Document at 
59). The alternative of waiting to assess the effectiveness 
of the RLAB is discounted in the UDA RIS as follows:

“While these initiatives would all make a difference 
at the margin, they are unlikely to provide the 
speed of outcomes, especially with respect to 
housing supply projects.

It is difficult to predict with certainty that any of 
them will deliver focused improvements to urban 
development outcomes.” (at [165]–[166])

Continued
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Commentary

Assuming that the RLAB is passed prior to the 2017 General 
Election, the UDA legislation could be enacted less than 
two years after the RLAB. This will be well before there has 
been any opportunity to assess whether the amendments 
introduced by the RLAB have adequately addressed 
concerns regarding the speed and responsiveness of the 
RMA’s consenting and plan-making processes, particularly 
for urban development. Both the UDA Discussion 
Document and UDA RIS note that the UDA proposals are 
potentially premature given the likely enactment of the 
RLAB, and neither adequately explains the need for such 
haste.

On the basis of the UDA Discussion Document and the 
UDA RIS that have been released to date, we have concerns 
that the UDA proposals will suffer from many of the same 
issues as those expressed in relation to the RLAB and PE 
Bill, namely:

(a)  By having the ability to grant UDAs extensive planning 
and consenting powers, central government is 
continuing the trend of aggregating power to itself.

(b)  These powers are conferred at the expense of local 
decision-making and further reduce opportunities for 
public participation/access to environmental justice.

(c)  Quality decision-making will be sacrificed for speed, 
without adequate justification for doing so.

In our view, the explanations provided by the government 
do not provide sufficient justification for the significant 
imposition on democratic and private property rights that 
the UDA proposals could entail. If UDAs are to be provided 
for, a more appropriate balance will need to be struck.

CONCLUDING COMMENTS – MORE OF THE 
SAME, BUT WORSE

What we have seen in the RLAB is symptomatic of the 
continuing decay of New Zealand’s resource management 
framework and institutions, and the sheer quality of 
decision-making in that space, as a result of:

(a)  an ongoing assault on the workability and integrity of 
the RMA via legislation which is poorly drafted and 
rapidly enacted, giving rise to uncertainty, unforeseen 
consequences and the need for further amendments;

(b)  a steady erosion of access to environmental justice via 
restrictions on notification and the introduction of novel 
concepts (eg deemed permitted activities) designed to 
limit public participation;

(c)  the sidelining of existing structures and institutions, 
including the Environment Court, in favour of ad hoc 
decision-making structures such as Boards of Inquiry and 
Independent Hearing Panels;

(d)  a trend toward fast-track, bespoke legislation to 
provide “solutions” to (sometimes largely imagined and 
unquantified) “problems”; and

(e)  an ongoing aggregation of power to Wellington, rather 
than to the institutions created by legislation and 
mandated by local and regional communities to carry 
out the task.

We indicated in our August 2016 article that the 
government’s attitude towards notification and access to 
justice had:

“… spawned proposed reforms of a nature never 
seen before – amendments that represent a 
difference in kind rather than degree that if enacted 
would strike at the very heart of the RMA.” (August 
2016 RMJ at 2)

Analysis of the PE Bill and the UDA proposals demonstrate 
that what we have before us is more of the same – but 
worse.

The principles of local decision-making and public 
participation/access to environmental justice have always 
been the cornerstones of New Zealand’s planning legislation. 
In our view, these principles should only be restricted in a 
transparent manner and with sound justification.

Some features of the UDA proposals demonstrate not only 
a lack of understanding of, but also apparent contempt for, 
the RMA and RMA processes. The mere existence of the PE 
Bill demonstrates that.

One must ask: when is the erosion of the RMA, RMA 
processes and RMA institutions going to stop? Access to 
environmental justice and quality decision-making are 
not luxuries; they represent democratic rights that we are 
entitled to rely on and that should not be dispensed with 
when the government thinks that RMA processes might 
cause inconvenient delays.
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In short, if the RMA is in the process of suffering “death by 

a thousand cuts”, these two initiatives can be seen as the 

latest two incisions.

The PE Bill and the UDA proposals also demonstrate that 

there is a readily apparent conflict between the objectives 

of the Minister for Building and Construction to facilitate 

rapid development of housing and (what should be) the 

objectives of the Minister for the Environment to ensure 

that the environmental effects of such developments are 

properly assessed in accordance with due process.

What both measures demonstrate is that the motivation 

to achieve rapid housing development, both now and 

in the future, are overriding the need for good decision-

making, proper environmental assessment and access 

to environmental justice. It is clearly contrary to sound 

administration for both portfolios to reside with the 

same minister, and the existing government – or any new 

government following the 2017 General Election – should 

address this issue.

ENVIRONMENTAL, ENERGY 
AND GEOCHEMISTRY 
SAMPLING AND ANALYSIS
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EDITORIAL
Professor Jacinta Ruru, University of Otago; 
Co-Director Ngā Pae o te Māramatanga 
New Zealand’s Māori Centre of Research 
Excellence; RMLA General Editor

Welcome to the first issue of the Resource Management 
Journal for 2017. It is filled with wonderful contributions all 
wrapped up in a new-look journal image. We hope you like 
it!

Significant news this month has obviously been the 
controversial enactment of the Resource Legislation 
Amendment Act 2017. As one news story headlined, “Eight-
year RMA reform saga enters home straight” (Scoop, 4 April 
2017). The Amendment Act enables the National Party’s 
second phase of reform for resource management. Its reach 
is enormous, with more than 40 significant changes now 
made to six pieces of legislation: the Resource Management 
Act 1991, the Reserves Act 1977, the Public Works Act 1981, 
the Conservation Act 1987 and the Exclusive Economic Zone 
and Continental Shelf (Environmental Effects) Act 2012.

As the Hon Dr Nick Smith, Minister for the Environment, said 
when moving that the Bill be read a third time, “The bill 
radically changes the way plans are written by introducing a 
new streamlined and collaborative process” (6 April 2017).

Change is also certainly forthcoming for freshwater 
management. On 23 February 2017 the government launched 
a consultation process on its proposed amendments to the 
National Policy Statement on Freshwater Management. 
On 27 April 2017 the government released Our Fresh 
Water 2017, heralded by Dr Smith in a press release as “the 
first comprehensive and independent report on the state 
of New Zealand’s fresh water” (27 April 2017). As reported 
on Radio New Zealand, “The report’s starkest findings were 
those about nutrient levels in waterways. Nitrogen levels 
were getting worse at 55 percent of monitored river sites 
across New Zealand and getting better at only 28 percent of 
sites” (Kate Gudsell, 27 April 2017).

Interestingly, on 25 February 2017 the Ministers for 
Conservation and the Environment released the new 
Conservation and Environment Science Roadmap, 
which details the research priorities for the next 20 years: 
environmental monitoring, climate change, biosecurity, 
integrated ecosystems, freshwater, coasts and oceans, 

species and populations, and social and economic factors. 
As Conservation Minister Maggie Barry said in a press 
release, “We need to be certain that we have the best 
research and evidence available to help us protect and save 
our threatened bird and plant life and for all New Zealand 
to achieve important Government targets such as Predator 
Free 2050” (25 February 2017).

This Resource Management Journal issue addresses 
some of these “big change” matters. Our opening article 
queries whether change is always good. Simon Berry, Helen 
Andrews and Jen Vella call for the government to “pause 
for thought”, and illustrate their arguments with a focus 
on the Point England Development Enabling Bill 2016 and 
the proposed legislation for the development of urban 
development authorities.

Steve Urlich then takes us to the “sobering” change that 
has occurred in our marine environment, with a focus on 
the Ministry for the Environment’s October 2016 publication 
New Zealand’s Environmental Reporting Series: Our marine 
environment 2016.

Keeping with the marine environment, Hannah Marks and 
Georgina Thomas consider the impact of the Supreme 
Court’s 2014 King Salmon case, especially with a focus 
on the recent RJ Davidson Family Trust v Marlborough 
District Council High Court decision. Martin Williams also 
considers these cases, providing a rich contribution to better 
understanding the impact of King Salmon.

Louise Wickham provides a timely opportunity to consider 
existing case law for air quality in response to three recent 
Ministry for the Environment reports: Good Practice Guide 
for Assessing and Managing Odour, Good Practice Guide 
for Assessing and Managing Dust, and Good Practice Guide 
for Assessing and Managing Discharges to Air from Industry 
(all published November 2016).

Emergency planning for hazardous substances is the focus 
of Kari Schmidt’s article, which brings attention to a serious 
issue that requires further attention. James Gardner-Hopkins 
assesses development contributions and recent relevant 
case law pursuant to the Local Government Act 2002.

Enjoy reading this issue. As always, we are keen to hear 
from you if you are interested in contributing an article 
for consideration for publication in the RMLA’s journals: 
Resource Management Journal or Resource Management 
Theory and Practice. Ngā mihi.
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Note: the opinions in this article are entirely those of the 
author. The views expressed do not necessarily reflect 
those of the Marlborough District Council.

INTRODUCTION

“When I was a boy the Dead Sea was only sick.” 
George Burns (1896–1996)

Our marine environment is under pressure. In October 
2016, the Ministry for the Environment (MfE) and Statistics 
New Zealand published a sobering assessment of habitat 
damage and destruction, numerous threatened seabird 
and marine mammal species, and significant changes 
to the physical and chemical properties of our oceans 
driven by climate change and rising CO2 levels (MfE and 
Statistics New Zealand New Zealand’s Environmental 
Reporting Series: Our marine environment 2016 (ME 1272, 
October 2016), available at <http://www.mfe.govt.nz/
publications/marine-environmental-reporting/our-marine-
environment-2016>).

This is the first report produced under the Environmental 
Reporting Act 2015 (ERA). The purpose of the Act is to 
require regular reports on New Zealand’s environment, 
divided into the marine, land, freshwater, atmosphere and 
climate, and air domains. Each domain is reported on at 
three-year intervals. A synthesised all-domain report is 
to be presented to Parliament three years after the first 

domain report.

The ERA specifies that the Government Statistician and the 
Secretary for the Environment must act independently of 
any Minister of the Crown in preparing any domain report.

The Parliamentary Commissioner for the Environment 
(PCE) also has an independent role, and may choose to 
comment on any report. The PCE has not, at the time of 
writing, determined whether to undertake a report on Our 
marine environment 2016.

There are a number of individual environmental issues 
in the report which meet the PCE’s five tests for concern 
(Jan Wright “The State of New Zealand’s Environment: 
Commentary on Environment Aotearoa 2015” 
(29 June 2016) YouTube <https://www.youtube.com/
watch?v=Br6FbE7KNXg>). These tests are whether an 

A national issue of 
international significance: 
seabed disturbance in our 
marine waters

Author:
Dr Steve Urlich, Coastal 
Scientist, Marlborough 
District Council,  
steve.urlich@
marlborough.govt.nz

Continued
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issue is: irreversible; cumulative; large in scale or pervasive; 
increasing, especially if accelerating; and near or at a 
tipping point.

The issues include the data within Our marine environment 
2016 on trawling that contacts the seabed, more 
commonly known as bottom trawling. It is our largest-scale 
environment issue not driven by global climate change, 
and affects extensive areas of our marine waters.

In this article I first describe the fundamental ecological 
importance of intact seabed habitats for the diversity 
and abundance of marine species, and the provision of 
ecosystem services.

I next outline the effects of seabed disturbance on different 
types of habitats, and the scale of bottom trawling 
throughout our marine waters. I then place the extent of 
bottom trawling in an international context, as a national 
issue within our power to solve.

I examine the management of this issue in the Marlborough 
context, in light of the statutory powers that regional and 
unitary authorities appear to have under the Resource 
Management Act 1991 (RMA).

I find that marine ecosystems have not been well served 
by the lack of clarity in the regulatory functions of central 
and local government over the 25 years that the RMA has 
been in force.

I conclude that a collaborative approach using the 
knowledge and appropriate roles of each level of 
government will best achieve a sustainable outcome.

ECOLOGICAL VALUES OF SEABED HABITATS

“On a sea floor that looks like a sandy mud bottom, 
that at first glance might appear to be sand and 
mud, when you look closely and sit there as I do 
for a while and just wait, all sorts of creatures show 
themselves, with little heads popping out of the 
sand. It is a metropolis.” Sylvia Earle (1935–  )

The sea floor is our second largest ecosystem type by area, 
after the marine water column. Sand, mud, sandy mud, 
calcareous gravels, gravel, bedrock, cobbles and reefs 
provide a range of substrata for different types of habitats. 
The most vulnerable are biogenic habitats.

Biogenic habitats are formed by living organisms, such 
as kelp, “coral-like” bryozoans, tubeworms, rhodoliths 

(calcified algae), horse mussels, green-shell mussels, 
sponges and seagrass.

These species are ecosystem engineers, and the habitats 
they create can be thought of as biodiversity oases within 
otherwise featureless sediments, as they provide three-
dimensional structures on the seabed (Figure 1).

The calcified structures of tubeworms and horse mussels, 
for example, provide establishment sites for sessile and 
encrusting organisms and algae. It takes many years to 
form the structural complexity which provides shelter and 
feeding areas for marine invertebrates and small fish.

Biogenic habitats elevate biodiversity and provide nursery 
grounds for recreational and commercial fish species (Mark 
A Morrison and others Linking marine fisheries species to 
biogenic habitats in New Zealand: a review and synthesis 
of knowledge (Ministry for Primary Industries, New Zealand 
Aquatic Environment and Biodiversity Report No 130, 
May 2014)). The habitats stabilise the sediments, and are 
a source of marine productivity through photosynthesis 
of benthic micro- and macro-algae. Nutrient recycling, 
oxygenation of sediments, and carbon sequestration 
are other ecosystem services provided by intact seabed 
habitats (Morrison and others (2014)).

Research into long-term change to seabed ecosystems in 
the Marlborough Sounds, and elsewhere, has shown that 
these habitats were once extensive in our marine waters 
(Sean Handley The history of benthic change in Pelorus 
Sound (Te Hoiere), Marlborough (National Institute of 
Water and Atmospheric Research (NIWA), February 2015) 
and Sean Handley History of benthic change in Queen 
Charlotte Sound/Totaranui, Marlborough (NIWA, March 
2016), prepared by NIWA for the Marlborough District 
Council; Tim Haggitt and Oliver Wade Hawke’s Bay Marine 
Information: Review and Research Strategy (eCoast, June 
2016), prepared by eCoast for the Hawke’s Bay Regional 
Council).

Many types of biogenic habitats are found on soft sediments 
(Figure 1), so they are vulnerable to seabed disturbance 
from anchors, recreational and commercial fishing gear, 
and/or sedimentation. They may never recover from the 
impacts, as has occurred with naturally occurring green-
lipped mussel beds in Pelorus Sound (Handley (2015)), and 
in the Hauraki Gulf (Alison B MacDiarmid and others Taking 
Stock – the changes to New Zealand marine ecosystems 
since first human settlement: synthesis of major findings, 
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and policy and management implications (Ministry for 
Primary Industries, New Zealand Aquatic Environment and 
Biodiversity Report No 170, June 2016)).

 

Figure 1: Biogenic habitats in the Marlborough Sounds. Photos: 
Danny Boulton (top) and Rob Davidson (bottom).

ENVIRONMENTAL EFFECTS AND SCALE OF 
BOTTOM TRAWLING

“Bottom trawling is a ghastly process that brings 
untold damage to sea beds that support ocean life. 
It’s akin to using a bulldozer to catch a butterfly, 
destroying a whole ecosystem for the sake of a few 
pounds of protein. We wouldn’t do this on land, so 
why do it in the oceans?” Sylvia Earle (1935–  )

The effects of bottom trawling can range from moderate 
damage to destruction of fragile biogenic habitats, which 
result in changes to ecosystem function and loss of 
ecosystem services (Simon F Thrush and Paul K Dayton 

“Disturbance to marine benthic habitats by trawling and 
dredging: implications for biodiversity” (2002) 33 Annual 
Review of Ecology and Systematics 449). The damage is 
caused by the weight of heavy steel doors, which hold the 
net open, being dragged hard along the seabed, as well as 
the codend, sweeps and bridles and groundrope gear (SJ 
Baird, JE Hewitt and BA Wood Benthic habitat classes and 
trawl fishing disturbance in New Zealand waters shallower 
than 250 m (Ministry for Primary Industries, New Zealand 
Aquatic Environment and Biodiversity Report No 144, 
January 2015)).

It is not only the seabed that is impacted. There are also 
adverse effects on the water column from sediment plumes 
induced by the hard contact with the seabed. The ensuing 
disturbance from seabed contact can attract targeted fish 
species as they feed on the dead and dying organisms.

The most common species targeted on the coastal shelf 
are flatfish, terakihi, gurnard and snapper (Baird and others 
(2015)). In the deeper waters of our 200 NM exclusive 
economic zone (EEZ), the main species caught are hoki, 
squid, jack mackerel, barracouta, orange roughy and ling (J 
Black and R Tilney Monitoring New Zealand’s trawl footprint 
for deepwater fisheries: 1989–90 to 2010–11 (Ministry for 
Primary Industries, New Zealand Aquatic Environment and 
Biodiversity Report No 142, January 2015)).

Each trawl tow can range from 10–40 km and the tow width 
from 70–200 m, depending on the size of the vessel and the 
type of fish species targeted. The tow length and the area 
swept by the trawl gear are calculated from GPS points, so 
the actual area of seabed contacted within those points is 
estimated within 5 km x 5 km cells. Nevertheless, it is the 
best information available to our scientists (Baird and others 
(2015); Black and Tilney (2015)).

Within our coastal shelf waters down to 250 m depth, 
potential seabed contact occurs from tows of approximately 
1,000,000 km each year, much of it within the 12 NM 
territorial sea (Figure 2) (Baird and others (2015)). The 
coverage within the wider EEZ is significantly greater (Black 
and Tilney (2015)).
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Figure 2: (Top) Extent of trawls and years since each 5 km x 
5 km cell was last trawled throughout New Zealand marine 
waters (Figure 30 from Black and Tilney (2015)). (Bottom) 
Total trawl cell-based footprint 2007–2008 to 2011–2012 in 
coastal shelf waters to 250 m deep (Figure 13 from Baird 
and others (2015)).

Each tow may not contact the entire coloured area, as this is 
influenced by subsurface topography, currents, tow speed, 
vessel size and trawl gear configuration (Baird and others 
(2015)).

Scale in an international context

Our marine waters encompass about 4,100,000 km2 of 
surface area, which is about the same size as the estimated 
forest cover in Brazilian Amazon in 1970.

Data are available from 1990–2014 for both biomes, so the 
area impacted by damage and destruction can be roughly 
compared to get a sense of scale.

Our marine environment 2016 data are available from the 
Statistics New Zealand website (<www.stats.govt.nz>). 
These data show that over the 25-year reporting period, 
387,965 km2 of our sea floor ecosystems at various depths 
had been at risk of impacts from heavy trawl gear.

This exceeded the Brazilian Government figures of 
355,124 km2 for the same period in the Amazon. (Daniel 
Nepstad and others “Slowing Amazon deforestation 
though public policy and interventions in beef and soy 
supply chains” (2014) 344 Science 1118; Rhett Butler 
“Calculating Deforestation Figures for the Amazon” 
(26 January 2017) Mongabay <http://rainforests.
mongabay.com/amazon/deforestation_calculations.html>, 
reproduced in Wikipedia “Deforestation of the Amazon 
rainforest” <https://en.wikipedia.org/wiki/Deforestation_
of_the_Amazon_rainforest>).

There is no question that the Amazon as a tropical 
environment hosts much greater numbers of species. The 
comparison is useful when thinking about: disruption to 
ecosystem function; habitat change; alteration of ecological 
processes; loss of resilience; and reduced abundance of 
species.

It is arguably also analogous when comparing damage, 
as the Amazon damage is not uniform or complete over 
all areas, as some habitat can remain, depending on the 
intensity of slash-and-burn, logging by heavy machinery, 
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selective logging, and/or where access roads penetrate 
intact habitat.

There is insufficient information available to scientists to 
assess and predict the sensitivity and resilience of different 
areas trawled (Baird and others (2015)). One trawl tow 
in 25 years could cause little visible damage to a hard 
substrate, but could destroy a biogenic habitat which may 
take a long time to recover if left undisturbed, if it could 
recover at all.

Where the comparison does fall down is that the 
international community (and probably many Kiwis too) are 
worried about Amazonian deforestation, but remain largely 
unaware of trawling effects on seabed ecosystems at the 
scale occurring within our marine waters.

MANAGEMENT IN MARLBOROUGH

“Think global, act local.” Agenda 21

Marlborough’s coastal waters cover a relatively modest 
7,250 km2 or 0.002 per cent of New Zealand’s marine 
waters. Long Island–Kokomohua Marine Reserve (6.2 
km2) and the Cook Strait cable protection zone (146 km2) 
together comprise 0.02 per cent of Marlborough’s waters 
that are not available for bottom trawling.

Bottom trawling is also excluded from large areas of the 
inner Marlborough Sounds, but seabed disturbance occurs 
by recreational and commercial dredging for scallops over 
much of this area.

Biogenic habitats are now rare in Marlborough’s coastal 
waters (Rob Davidson and others Ecologically significant 
marine sites in Marlborough, New Zealand (Marlborough 
District Council and Department of Conservation, 
September 2011)). These habitats used to be extensive, 
but have been regressively damaged and destroyed since 
the 1930s (Handley (2015) and (2016)).

In 2016 the Marlborough District Council (MDC) notified 
rules to prohibit seabed disturbance of ecologically 
significant subtidal sites. These are assessed by the 
MDC’s own thorough analysis of sites that qualify as 
ecologically significant, and their values are identified in 
the Marlborough Environment Plan. The assessment is by 
an expert panel which is comprised of marine biologists 
from different organisations.

Sections 6 and 30(1)(ga) of the RMA provide the statutory 
basis for the prohibition, so as to protect indigenous 

biodiversity and habitats of significance, which gives effect 
to objective 1 and policy 11 of the New Zealand Coastal 
Policy Statement 2010.

In the MDC’s view, the prohibition does not offend 30(2) 
of the RMA, as the purpose is not to manage fishing or 
fisheries resources. This was confirmed by the Environment 
Court late last year in Trustees of the Motiti Rohe Moana 
Trust v Bay of Plenty Regional Council [2016] NZEnvC 240. 
This decision is shortly to be tested in the High Court, 
under challenge by the Attorney-General and others.

Regardless of the outcome, there are strongly-voiced 
community expectations that central government will 
work more closely with the MDC to protect biodiversity 
for the long-term ecologically sustainable management 
of Marlborough’s coastal waters. These community 
expectations are not unique to Marlborough.

Should the courts determine that councils have no role 
in protecting indigenous biodiversity on or within the 
seabed, communities may demand increased resourcing 
from government departments to address the ecological 
issues within our oceans that are outlined in Our marine 
environment 2016. Marlborough’s ratepayers will no longer 
fund the survey and monitoring of significant marine sites if 
the MDC has no statutory role in managing biodiversity or 
significant habitats in coastal waters.

A NATIONAL ISSUE OF INTERNATIONAL 
SIGNIFICANCE

“People protect what they love.” Jacques Cousteau 
(1910–1997)

Our marine environment 2016 records seabed disturbance 
at a scale that makes it the country’s largest environment 
issue that is within our collective power to solve.

Although there are large benthic protection areas (BPAs) in 
the EEZ, the entire coastal shelf is more or less available to 
be disturbed by bottom trawling and dredging (Figure 2).

Within the territorial sea, Parliament gave councils the 
power to regulate within our largest marine ecosystem: 
the water column; by controlling discharges from point 
sources, such as from sewerage outfalls and fish farms.

The situation for the seabed, our second largest ecosystem, 
is more turbid. Section 12(1) of the RMA requires specific 
authorisation for any person to disturb, damage or destroy 
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the seabed, unless it involves the lawful harvest of any 
plant or animal.

Parliament, some argue, intended that the effect of 
repeated disturbance of the seabed is regulated by other 
legislation, ie the Fisheries Act 1996. That is the situation in 
s 20(5)(c) of the Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012. Others argue that 
regional councils have a role to manage seabed disturbance 
for other purposes, including biodiversity, in concert with 
the Minister of Conservation. The drafting has created 
uncertainty whichever view is correct.

So, while sediment generated from disturbance of the 
seabed by bottom trawling (and dredging) is discharged 
into the water column and can unquestionably causes 
adverse effects, it is unclear if it can be regulated under the 
RMA, as it involves the lawful collection of an animal (fish 
or shellfish). Although “animal” is not defined in s 2 of the 
RMA, “aquatic life” has the same meaning as in s 2(1) of the 
Fisheries Act 1996, where it includes any species of animal 
inhabiting water at any stage in its life history.

A good question for the PCE to address is: after 25 years 
of the RMA, why there is still uncertainty about the nexus 
between the RMA and the Fisheries Act for protecting 
and maintaining biodiversity; and also what lessons and 
improvements are there for administering bodies? During 
that time, 38,796,500 hectares of seabed was contacted 
by bottom trawling, much of it repeatedly (Figure 2), which 
has probably resulted in widespread adverse effects to 
biodiversity and habitats.

The important role of regional coastal planning to protect 
biodiversity has not always been unclear to central 
government. In 2005, the Fisheries and Conservation 
Ministers jointly published a marine protected areas 
policy which recognised that councils have the power to 
zone areas in their regional coastal plans for protection of 
indigenous biodiversity (Department of Conservation and 
Ministry of Fisheries Marine Protected Areas: Policy and 
Implementation Plan (December2005)).

The Environment Court in Motiti Rohe Moana Trust agreed, 
and clarified that that jurisdiction includes other matters of 
national importance in s 6 of the RMA.

This has intriguing possibilities for restoration, in addition to 
protection, provided that these were the sole or dominant 
purposes for control in regional coastal plans.

For example, the MDC could take measures to restore kelp 
beds in the now-ubiquitous kina barrens of Tōtaranui/Queen 
Charlotte Sound, to give effect to the duty of protection 
of taonga, including restoration of mauri. This may not 
be most effectively achieved by regulatory methods in its 
regional coastal plan, as set out in Motiti Rohe Moana Trust. 
For example, a collaborative approach to management 
could be explored with iwi, government, industry and the 
wider community, through the Marlborough Marine Futures 
forum.

The MDC has high-quality information on key resources 
necessary to protect the biodiversity values of Marlborough’s 
coastal waters – information that central government can 
also use in formulating its management response to Our 
marine environment 2016.

An integrated multi-agency approach underpinned by 
ecosystem-based management offers the best chance to 
address these issues, and to make progress towards meeting 
the United Nation’s global Sustainable Development Goal 
14 “Life Below Water” (United Nations Development 
Programme “Goal 14: Life Below Water” <http://www.undp.
org/content/undp/en/home/sustainable-development-
goals/goal-14-life-below-water.html>).

Goal 14’s targets by 2020 include an end to destructive 
fishing practices, and another target is to:

“… sustainably manage and protect marine and 
coastal ecosystems to avoid significant adverse 
impacts, including by strengthening their resilience, 
and take action for their restoration in order to 
achieve healthy and productive oceans[.]” (United 
Nations Development Programme “Goal 14 
Targets” <http://www.undp.org/content/undp/en/
home/sustainable-development-goals/goal-14-life-
below-water/targets/>)

New Zealand is committed to “protecting our environment” 
in contributing towards the United Nations achieving Goal 
14 (Ministry of Foreign Affairs and Trade “Sustainable 
Development Goals” <https://www.mfat.govt.nz/en/
peace-rights-and-security/work-with-the-un-and-other-
partners/new-zealand-and-the-sustainable-development-
goals-sdgs/>).

Our marine environment depends on this. Otherwise future 
ERA reports will merely serve to record and impotently 
lament the ecological decline of the oceans which sustain 
much life, including us.
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The Supreme Court’s 2014 decision in 
Environmental Defence Society Inc v The 
New Zealand King Salmon Co Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593 (King Salmon) 
provided an unequivocal statement as to 
how pt 2 of the Resource Management 
Act 1991 (RMA) is to be referred to (or rather, 
not referred to) by decision-makers in plan 
change applications. How the King Salmon 
decision might impact on other applications, 
including applications for resource consent, 
has been a matter of much discussion since 
then. It was understood that applications for 
resource consent necessitated a different 
decision-making process and balancing 
exercise than plan changes. Would the 
courts consider that the need to specifically 
reference pt 2 matters remained important 
after King Salmon, or would the hierarchy of 
planning instruments give enough assurance 
that pt 2 was being given effect to?

In late January the High Court provided some further 
clarity on this matter when it released the judgment of 
RJ Davidson Family Trust v Marlborough District Council 
[2017] NZHC 52 (Davidson). The High Court tested how 
the “King Salmon approach” should be applied in a 
resource consent context, in particular to what extent pt 2 
of the RMA should be considered by decision-makers in 
determining applications for resource consent.

KING SALMON AND THE HIERARCHY OF 
PLANNING INSTRUMENTS

Prior to the King Salmon decision, the “overall judgment” 
approach was widely used in the context of changes to 
lower-order policy statements and plans. Decision-makers 
closely considered how an application (whether it was for 
a plan change or a resource consent) gave effect to pt 2 of 
the RMA, particularly when assessing how to give effect to 
planning instruments. This approach required specifically 
assessing an application against the different values 
expressed in s 5 of the RMA, then assessing the application 
against ss 6–8 of the RMA.

King Salmon refined the role that pt 2 of the RMA plays 
in the decision-making process for changes to regional- 
and district-level policies and plans. The Supreme Court 
found that policy-makers are acting “in accordance with” 
pt 2 when preparing and changing higher-order planning 
documents (in that instance, the New Zealand Coastal 
Policy Statement (NZCPS)) and thus there is no need to 
refer back to pt 2 when determining a plan change in a 
lower-order document (at [85]). The Court said:

“… we think it implausible that Parliament intended 
that the ultimate determinant of an application 
such as the present would be Part 2 and not the 
NZCPS. The more plausible view is that Parliament 
considered that Part 2 would be implemented if 
effect was given to the NZCPS.” (at [86(a)])

And further:

“National policy statements such as the NZCPS 
allow Ministers a measure of control over decisions 
by regional and district councils. Accordingly, 
it is difficult to see why the RMA would require 
regional councils, as a matter of course, to go 
beyond the NZCPS, and back to Part 2, when 
formulating or changing a regional coastal plan 
which must give effect to the NZCPS. The danger 
of such an approach is that Part 2 may be seen 
as ‘trumping’ the NZCPS rather than the NZCPS 
being the mechanism by which Part 2 is given 
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effect in relation to the coastal environment.”  
(at [86(b)])

The Supreme Court was careful to outline three caveats 
where decision-makers may need to refer back to pt 2, 
these being: invalidity; incomplete coverage; or uncertainty 
of meaning (at [88]).

APPLICATION OF KING SALMON IN RESOURCE 
CONSENT CONTEXT

However, since King Salmon there has been some 
inconsistency in how the reliance on the hierarchy of 
planning documents to give effect to pt 2 of the RMA has 
been applied in a resource consent context.

The Environment Court in KPF Investments Ltd v 
Marlborough District Council [2014] NZEnvC 152, (2014) 
18 ELRNZ 367 (KPF Investments) distinguished King 
Salmon based on the difference in context between 
plan changes and resource consent applications, stating 
that “the evaluation under s 104 RMA is … wider than 
the plan change test” (at [198]). The Environment Court 
reasoned that resource consent applications are likely 
to have a number of different aspects to them, and that 
some of those aspects may be given more weight under 
pt 2 than others. By way of example, consideration of 
historic heritage or the coastal environment may present 
circumstances in which “s 104 obliges us to return to pt 2 
of the RMA, to resolve the case” (at [195]).

Later in 2014, the Environment Court in Saddle View 
Estate Ltd v Dunedin City Council [2014] NZEnvC 243, 
[2015] NZRMA 1 considered the reasoning in KPF 
Investments and found that in KPF Investments the 
Environment Court had only examined narrow parts of the 
King Salmon decision, and had failed to take into account 
the passage in King Salmon where the Supreme Court 
held:

“[151] Section 5 was not intended to be an 
operative provision … ; rather, it sets out the RMA’s 
overall objective. … Parliament has provided for a 
hierarchy of planning documents the purpose of 
which is to flesh out the principles in s 5 and the 
remainder of Part 2 in a manner that is increasingly 
detailed both as to content and location.”

Saddle View concluded by adopting the King Salmon 
approach, and determining that there was “insufficient 

conflict in the evidence between s 104(1)(a)–(c) 
considerations to justify opening up pt 2 factors” (at [106]).

APPLICATION OF KING SALMON IN DAVIDSON

Davidson: Environment Court decision

The use of pt 2 of the RMA was further tested in RJ Davidson 
Family Trust v Marlborough District Council [2016] NZEnvC 
81. The RJ Davidson Family Trust applied for a resource 
consent to establish a mussel farm in Pelorus Sound, an 
application which was declined by the Marlborough District 
Council. Similarly to King Salmon, the application required 
an assessment of the NZCPS and relevant regional and 
district planning provisions.

The Environment Court reviewed the litigation history 
on the interpretation of the phrase “subject to Part 2” in 
s 104(1) since the King Salmon decision, including a review 
of the High Court decision in the Basin Bridge Project 
case, New Zealand Transport Agency v Architectural 
Centre Inc [2015] NZHC 1991, (2015) 19 ELRNZ 163 (Basin 
Bridge), where similar wording in relation to designations 
(in s 171(1)) was discussed. As a result of this review, 
the Court acknowledged that the reasoning applied in 
KPF Investments was likely erroneous.

Central to the Environment Court’s decision in Davidson 
was the function of s 5, and in particular the statement 
of Arnold J in King Salmon which described s 5 as ”a 
guiding principle which is intended to be applied by 
those performing functions under the RMA rather than a 
specifically worded purpose intended more as an aid to 
interpretation” (at [28]).

The Environment Court concluded at [262] that the correct 
interpretation of s 104(1)(b) in the context of s 104 as a 
whole is to ask: Does the proposed activity achieve the 
purpose of the RMA as outlined in the objectives and 
policies of the district/regional plan? In making such an 
assessment, decision-makers should ask:

(a)  Were the relevant plans created before or after the 
superior central and regional policy statements?

(b)  Is there is any illegality, uncertainty or incompleteness 
in the relevant plan?

Only if either (a) or (b) exists should the decision-maker 
then assess the activity against pt 2 of the RMA.
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Davidson: High Court decision

The Environment Court decision was appealed to the High 
Court on the grounds that the Environment Court had 
erred in failing to apply pt 2 of the RMA when considering 
the application under s 104. The appellant family trust 
argued that the Environment Court should have applied 
the plain statutory language of s 104(1), which requires the 
decision-maker to have regard to the relevant matters in 
s 104, “subject to Part 2”. The appellant further argued 
that King Salmon is limited in its applicability to the context 
of plan changes, as the Supreme Court did not consider 
the meaning of the words “subject to Part 2” but rather 
considered how a decision-maker must ‘give effect’ to a 
planning instrument (s 67(3)).

The substance of Cull J’s decision on the application of King 
Salmon in the context of resource consent applications is 
outlined in Davidson at [76]–[78]. There are three main 
aspects to her reasoning:

• The reasoning in King Salmon applies to s 104(1) because 
the relevant provisions of the planning documents have 
already given substance to the principles of pt 2 (at [76]). 
The Environment Court was “not required to consider 
Part 2 of the RMA beyond its expression in the planning 
documents, as the Court correctly applied the Supreme 
Court’s decision in King Salmon in s 104 of the RMA” 
(at [93(b)]).

• In situations where there is invalidity, incomplete 
coverage or uncertainty of meaning within the planning 
documents, decision-makers should resort to pt 2  
(at [76]).

• Moreover, Cull J focused on the inherent inconsistency 
with the overall scheme of the RMA that would occur if 
regional or district plans could essentially be rendered 
ineffective by recourse to pt 2 when determining 
resource consent applications (at [77]).

The comments in relation to consistency with the scheme 
of the RMA are interesting when considered in light of 
the High Court judgment in Basin Bridge with respect to 
designations. In a similar manner to s 104, s 171 provides 
a list of matters that a decision-maker must have regard 
to, with the list then made “subject to Part 2”. The High 
Court in Basin Bridge determined that the context of s 
171 demanded a different approach to that taken by the 
Supreme Court in King Salmon. Unlike a plan change 

made under s 67, the outcome of s 171 (and s 104) is not 
determined solely by a planning document. Therefore the 
High Court agreed with the Board of Inquiry’s reasoning that 
s 171 has a “specific statutory direction to appropriately 
consider and apply that part of the Act in making our 
determination” (at [118]).

Interestingly in Davidson, unlike Basin Bridge, the High 
Court did not explicitly address the difference in wording 
between the RMA provisions relating to plan changes and 
resource consent applications. As it currently stands then, 
there will be some inconsistency in how pt 2 is applied. 
Decisions made on plan changes and resource consents 
will require the approach outlined in King Salmon; however, 
designations (and possibly heritage orders) appear to have 
reserved the right to refer back to pt 2 and rely on the 
overall broad judgement.

At the time of drafting this article, an appeal of the 
Davidson decision had been filed in the Court of Appeal 
and looks likely to be set down for mid to late 2017. The 
appeal means that the longevity of the application of King 
Salmon to resource consent applications has been called 
into question. However, in the interim the High Court 
decision provides much greater certainty in an area that 
has been the subject of much speculation.

IMPLICATIONS OF DAVIDSON

There are likely to be three main implications of Davidson 
for resource management practitioners to consider:

• heightened importance on objective and policies;

• potential inadequacies of existing planning documents; 
and

• the extent of the King Salmon caveats.

Objectives and policies

Objectives and policies within plans and policy statements 
at district, regional and central government levels now 
assume greater importance, and both King Salmon and 
Davidson illustrate how important it will be for the public 
to participate in plan development processes. In our 
experience of both the fast-tracked Auckland Unitary Plan 
and Christchurch Replacement District Plan processes, 
when plan-making processes are truncated, concessions 
(consciously or otherwise) are made in order to meet the 
short time frames. Such concessions are sometimes made 
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in the expectation that consistency with pt 2 of the RMA will 
be able to be revisited through a resource consent process. 
That opportunity has now been removed. As such, it is likely 
that for future reviews of resource management policies 
and plans, both submitters and local authorities will need 
to be significantly more attentive to their position during 
the review process. This will inevitably result in increased 
time and cost for all involved at that juncture, although 
arguably with consequential cost and time savings at the 
resource consent stages.

It is also likely that greater reliance will be placed on the 
provisions of policy statements and plans setting out 
assessment criteria and environmental outcomes for zones 
in order to interpret the objectives and policies of those 
documents. In practice, further scrutiny will also be needed 
in the drafting and review of these provisions.

Potential inadequacies of existing planning 
documents

The majority of planning instruments pre-date the decisions 
in King Salmon and Davidson. In light of those decisions, 
the wording of planning instruments now carries a level 
of significance that was not contemplated when the plans 
were promulgated. An example of this is the term “avoid”, 
which is used frequently in many policy statements 
and plans. One of the outcomes of King Salmon is the 
clarification that “avoid” means “not allow” or “prevent 
the occurrence of” (at [96]).

When this term was incorporated into a number of regional 
policy statements, many submitters may have thought that 
there would be room for interpretation of the term by 
reference to pt 2 of the RMA in a consenting process. That 
door is now firmly closed.

The extent of the King Salmon caveats

The decision in Davidson makes it clear that the three 
caveats outlined in King Salmon at [88], where reference 
to pt 2 of the RMA may still occur, also apply to resource 
consent applications. Part 2 can be considered if there is 
any illegality, uncertainty or incompleteness in the relevant 
planning instruments. These caveats are wide and are likely 
to prove easily adaptable to many applications for resource 
consent.

It seems inevitable that there will be debate with regard to 
the extent that lower-level planning instruments adequately 

address a proposed activity, or are “incomplete” or 
outdated in their application to an activity. It is inherent 
that there will always be tension in the objectives and 
policies in plans, such as the pull between intensification 
and protection. Whether parties and decision-makers will 
continue to turn to pt 2 in these instances, on the basis 
that there is an uncertainty within the relevant planning 
provisions, remains to be seen.

Just days after the Davidson decision was released, the 
Environment Court sidestepped the decision, stating in 
Envirofume Ltd v Bay of Plenty Regional Council [2017] 
NZEnvC 12 at [143] that “Part 2 is still relevant ... as an 
overview or check that the purpose of the Act and that 
Part 2 issues are properly covered and clear”.. Old habits 
die hard, and we expect to see decision-makers relying 
more and more on the “King Salmon caveats” to get their 
pt 2 fix. Given this, there must still be some uncertainty as 
to whether there really will be any substantive change in 
practice.



ENVIRONMENT AND RESOURCE MANAGEMENT

CLIMATE CHANGE

To learn more about our expertises and team, please visit www.bellgully.com

Bell Gully, your experts 
in environment, 
resource management 
and climate change.



RESOURCE 
MANAGEMENT  
JOURNAL 25w

w
w

.r
m

la
.o

rg
.n

z

INTRODUCTION

Marine farming has generated its share of groundbreaking 
jurisprudence under the Resource Management Act 1991 
(RMA). Most recently, the High Court in RJ Davidson 
Family Trust v Marlborough District Council [2017] NZHC 
52 determined that general recourse to pt 2 of the RMA 
is not available in deciding resource consent applications. 
The Court found that the reasoning of the Supreme Court 
in Environmental Defence Society Inc v The New Zealand 
King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 593 
applies to s 104, such that the terms of the relevant planning 
instruments will dictate the fate of a consent application, 
unless found to be invalid, incomplete or uncertain.

In this article, I respectfully offer the humble opinion that 
this approach to the application of pt 2, under s 104 of the 
Act, is wrong. When Parliament moved in 1993 to make 
all other s 104 considerations “subject to Part 2”, it meant 
exactly that. Part 2 of the RMA is fundamental, and was 
intended by Parliament to have an “overarching” position.

The Davidson decision turns this legislative instruction 
on its head. Consideration of the objectives and policies 
of planning instruments is no longer subject to pt 2. The 
opposite would apply. Consideration of the provisions of 
pt 2 is made subject to the objectives and policies of the 
planning instruments. Planning instruments are thereby not 
just the “frame” within which resource consent decisions 
are made, but the “straitjacket”.

ENVIRONMENT COURT DECISION IN DAVIDSON

The case at issue involved a non-complying activity 
application for a mussel farm in Beatrix Bay in Pelorus 
Sound (covering a total of 7.37 hectares).

In RJ Davidson Family Trust v Marlborough District Council 
[2016] NZEnvC 81 the Environment Court found that, when 
considered cumulatively with the 37 existing mussel farms 
in Beatrix Bay, the adverse effects on natural character, and 
on King Shag habitat, would be significant. While the first 
gateway in s 104D of the RMA was therefore not passed, 
the proposal was not seen as contrary to the objectives and 
policies of the Marlborough Sounds Resource Management 
Plan (Sounds Plan) as a whole.

Before assessing the merits of the application under s 104, 
the Court addressed the relationship between pt 2 and the 

Part 2 of the RMA 
– “engine room” or 
backseat driver?
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other s 104(1) matters as a preliminary issue (albeit not one 
apparently addressed by counsel in the case).

First, the Environment Court questioned the accuracy of 
its earlier decision in KPF Investments Ltd v Marlborough 
District Council [2014] NZEnvC 152, (2014) 18 ELRNZ 367, 
where (in the words of the Court in Davidson at [253]) it had 
concluded that the “overall broad judgment under Part 2” 
as to whether a proposal would promote the sustainable 
management of natural and physical resources still applies 
(ie despite King Salmon). In doing so, the Court in Davidson 
referred to Thumb Point Station Ltd v Auckland Council 
[2015] NZHC 1035, [2016] NZRMA 55, a case dealing with 
the subdivision rules of the Hauraki Gulf Islands District Plan, 
in which context the High Court found that the Environment 
Court was generally entitled to rely on the settled plan 
provisions as giving effect to the purpose and principles of 
the Act.

In Davidson at [257] the Environment Court also questioned 
the “accuracy” of the High Court’s description of pt 2 as 
“the engine room” of the RMA in Auckland City Council 
v John Woolley Trust (2008) 14 ELRNZ 106 (HC) at [47], as 
applied by the High Court in the Basin Bridge Project case, 
New Zealand Transport Agency v Architectural Centre Inc 
[2015] NZHC 1991, (2015) 19 ELRNZ 163 (Basin Bridge). 
In the latter case, the words “subject to Part 2” in s 171 of 
the RMA were found (by the Board of Inquiry appointed 
to consider that project) to justify retention of pt 2 as the 
“focal point of the assessment” rather than the planning 
instruments (see Basin Bridge at [102]).

The Environment Court referenced the Supreme Court’s 
observation in King Salmon at [151] that the provisions 
in pt 2 are not “operative” in the sense of being sections 
under which particular planning decisions are made. It 
reasoned that King Salmon modified the Court of Appeal’s 
formulation of the meaning of the words “subject to” in 
Environmental Defence Society Inc v Mangonui County 
Council [1989] 3 NZLR 257 (CA). There the Court of Appeal 
had stated:

“The qualification ‘Subject to’ is a standard drafting 
method of making clear that the other provisions 
referred to are to prevail in the event of a conflict.” 
(at 260)

The Environment Court stated:

“We now know, in the light of King Salmon, that 
it is not merely a ‘conflict’ which causes the need 

to apply Part 2. The Supreme Court has made it 
clear that, absent invalidity, incomplete coverage or 
uncertainty of meaning in the intervening statutory 
documents, there is no need to look at Part 2 of the 
RMA even in section 104 RMA.” (at [259]; emphasis 
added)

After deciding that the approach in King Salmon logically 
applied to resource consent applications, the Environment 
Court made the following observation:

“We note that the majority of the Supreme Court 
in King Salmon was clearly of the view that its 
reasoning would apply to applications for resource 
consents.” (at [260])

The Environment Court then set out a detailed decision-
making framework whereby relevant effects are assessed 
in light of the objectives and policies of the planning 
instruments, and whereby recourse to pt 2 is only made 
if there is some “relevant deficiency” in those instruments 
(at [262]). The question to ask under s 104 is whether the 
proposed activity would “achieve the purpose of the Act as 
particularised in the objectives and policies of the district/
regional plan” (at [262]).

Ultimately the Court found that “the objectives and policies 
of the Sounds Plan, reinforced by the more directive 
policies of the NZCPS, require that we should refuse the 
consents sought” (at [297]).

HIGH COURT DECISION IN DAVIDSON

On appeal to the High Court (RJ Davidson Family Trust 
v Marlborough District Council [2017] NZHC 52), the 
Davidson Family Trust (as applicant for the mussel farm) 
argued that the Environment Court had wrongly relegated 
pt 2 of the RMA to a “back seat” role (at [64]–[65]), despite 
the specific statutory wording in s 104(1) that all other 
considerations are “subject to Part 2”.

It argued that the Supreme Court’s consideration in King 
Salmon arose in the context of a plan change and a different 
statutory directive, whereby under s 67(3) a regional plan 
must “give effect to” the New Zealand Coastal Policy 
Statement (NZCPS).

The High Court addressed the argument in a relatively 
brief way. The Court also recorded the observation in 
King Salmon that s 5 is not intended to be an “operative” 
provision, and that the Supreme Court had rejected 
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the “overall judgment” approach “in relation to the 
implementation of the NZCPS in particular” (at [75]; 
emphasis added).

On that basis, the High Court then stated:

“[76] I find that the reasoning in King Salmon does 
apply to s 104(1) because the relevant provisions of 
the planning documents, which include the NZCPS, 
have already given substance to the principles in 
Part 2. Where, however, as the Supreme Court held, 
there has been invalidity, incomplete coverage 
or uncertainty of meaning within the planning 
documents, resort to Part 2 should then occur.”

GETTING BACK TO BASICS – A NOTE ON LEGAL 
METHOD

As can be seen from this account, central to both the 
Environment Court and High Court decisions in Davidson is 
the proposition that the reasoning in King Salmon applies 
to resource consent applications. The Environment Court 
stated that the majority of the Supreme Court was “clearly 
of [that] view” (at [260]).

On their face, there is nothing in the paragraphs of the 
Supreme Court’s decision referenced by the Environment 
Court which contains an express statement from the 
Supreme Court that it was intending its reasoning to apply 
to applications for resource consent. More fundamentally, 
the language and structure of s 104 of the RMA was simply 
not before the Supreme Court in King Salmon.

As I now explain, in my respectful opinion, as a matter of 
basic legal method the Supreme Court’s decision does not 
displace over 20 years of case law, established by decisions 
made through all levels of the courts, as to the manner 
in which s 104 considerations are to be considered and 
applied “subject to” pt 2 of the RMA.

It is accepted that there are observations in the Supreme 
Court’s judgment in King Salmon that do not favour 
application of an “overall judgment” approach, at least 
in relation to implementation of the NZCPS. The question 
of whether pt 2 sets up an “overall judgment” approach, 
or was intended to establish “bottom lines”, is however 
a different issue, and is beyond the scope of this article. 
However applied (ie either way), you essentially do not get 
to pt 2 in considering a resource consent application under 
Davidson.

To determine whether the Supreme Court’s decision in 
King Salmon can correctly be said to have reset the law 
under s 104, reference to basic principles of legal method 
seems to be required.

Under our legal system, through the doctrine of precedent, 
cases can create rules of more general application. The 
aspect of a decision which other courts will follow is known 
as the “ratio” (shorthand for “ratio decidendi”, meaning 
“the reason for the decision”) (see Jacinta Ruru, Paul 
Scott and Duncan Webb The New Zealand Legal System: 
Structures and Processes (6th ed, LexisNexis, Wellington, 
2016) at 392).

To determine the “ratio” of a decision, ie that part of the 
decision which would be binding in future cases, it is crucial 
to identify:

• the issue before the court; and

• the material facts of the case, ie those facts which are 
essential to the making of the decision.

The rule set in any decision made by a court is, strictly 
speaking, confined within the issue before that court, in 
the context of the material facts.

In contrast to the ratio are non-binding statements of law 
which are only indirectly relevant to the decision, known as 
“obiter dicta” (or simply “obiter”). Notably, the Environment 
Court in Davidson at [258] described as “presumably obiter” 
the observation of the Supreme Court in King Salmon that 
the provisions of pt 2 are not “operative” in the sense of 
being decisions under which particular planning decisions 
are made. Yet the Environment Court (and subsequently 
the High Court) determined to apply that very statement, 
in sweeping aside 20 years of jurisprudence as to the place 
of pt 2 under s 104 of the RMA.

Looking back at King Salmon itself, the material facts 
(within which the ratio is nested) were that:

• a Board of Inquiry had found that a particular salmon 
farm would have significant adverse effects on an area 
of outstanding natural character and outstanding natural 
landscape value; and

• policies 13 and 15 of the NZCPS require that adverse 
effects on outstanding natural character and landscape 
areas must be avoided.
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The issue in the case was that the Board of Inquiry had 
nevertheless granted the plan change on the basis that this 
would “give effect to” the NZCPS “as a whole” (see King 
Salmon at [5] and [81]).

Having set out the Board of Inquiry’s approach in that 
regard, the Supreme Court stated:

“The effect of the Board’s view is that the NZCPS 
is essentially a listing of potentially relevant 
considerations, which will have varying weight in 
different fact situations. We discuss at [106]–[148] 
below whether this approach is correct.” (at [83])

For various reasons the Supreme Court determined that 
this approach was not correct. The Court found that given 
the Board’s findings on the facts in relation to policies 13 
and 15 of the NZCPS, the plan change should not have 
been granted because the plan change did not comply 
with s 67(3)(b), as the directions in these specific policies 
would not be given effect to.

The ratio of the case is that the NZCPS is not to be applied 
in an “overall” way. A plan change (or indeed any lower-
order planning instrument) that does not meet the strongly-
worded directives of policies 13 and 15 will not give effect 
to that instrument, and so cannot be approved.

Seen in that context, and approached as a matter of basic 
legal method, there is simply nothing in the decision that has 
a direct bearing on the issues at stake in Davidson, or indeed 
any case involving an application for resource consent being 
considered in the context of s 104 of the RMA.

The Supreme Court was not addressing the express 
reference to pt 2 in s 104(1) in reaching its findings. The 
words “subject to Part 2” simply do not appear in the 
judgment. Section 104 is not addressed in any specific 
way at all. Nor is the body of case law referred to below 
determining the meaning of the words “subject to Part 2” 
in that context, or within the very similar wording expressed 
in s 171 (for designations).

The Supreme Court’s finding that s 5 is not an operative 
provision could only be obiter accordingly, at least 
regarding the application of s 104. The Environment Court 
was right to record that, but not to apply that reasoning 
as the basis of its decision, and nor (with respect) was the 
High Court. That was not the issue before the Supreme 
Court on the material facts of the case, and King Salmon 
does not reset the law as to the circumstances in which 

recourse can be made to pt 2 of the RMA for a resource 
consent application (or designation).

PARLIAMENT’S INTENT AND CASES  
ADOPTING IT

When first enacted, s 104 of the RMA set pt 2 considerations 
within a list of matters that the consent authority was 
required to have regard to.

For that reason, the High Court in Batchelor v Tauranga 
District Council (No 2) [1993] 2 NZLR 84 (HC) determined 
that pt 2, which includes s 5, is but one in a list of matters 
and is “given no special prominence” (at 89).

In response to that decision, Parliament moved to 
restructure s 104 and place pt 2 directly at the forefront, 
where it sits now. Section 171 was also amended in that 
way at the same time.

In introducing the Bill that became the Resource 
Management Amendment 1993, the then Minister for the 
Environment (the Hon Rob Storey) stated:

“Part II of the Resource Management Act sets out 
its purpose and the key principles of the Act. It is 
fundamental, and applies to all persons whenever 
exercising any powers and functions under the Act. 
The current references in the Act in Part II are being 
interpreted as downgrading the status of Part II. 
Amendments in this Bill restore the purpose and 
principles to their proper overarching position.” 
(532 NZPD 13179)

Ever since Parliament intervened in this way, the courts 
have consistently, and I suggest with respect faithfully, 
applied Parliament’s express intent.

I have not attempted to count them, but there must be 
literally hundreds of Environment Court decisions made 
under s 104 whereby, following consideration of the other 
s 104 matters (including effects on the environment, the 
provisions of the planning instruments, and other relevant 
matters) the Court has stepped back and considered how 
to apply its overall discretion to grant or refuse consent, 
focusing squarely on pt 2 considerations. Exemplifying that 
approach, in Lee v Auckland City Council [1995] NZRMA 
241 (PT) at 248 the Planning Tribunal referred to s 5 as the 
“lodestar” of the Act “which guides the provisions of s 
104”, with the Tribunal being “guided by the over-arching 
purpose of sustainable management as defined”.
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In McGuire v Hastings District Council [2002] 2 NZLR 577 
(PC) at [21] the Privy Council recorded that “[t]he Act has a 
single broad purpose”. It went on to state that:

“… s 171 is expressly made subject to Part II, which 
includes ss 6, 7 and 8. This means that the directions 
in the latter sections have to be considered as well 
as those in s 171 and indeed override them in the 
event of conflict.” (at [22])

This observation of the Privy Council directly reflects and 
applies the earlier decision of the Court of Appeal in 
Mangonui County Council mentioned above.

As also mentioned earlier, in John Woolley Trust the High 
Court stated:

“Part 2 is the engine room of the RMA and is 
intended to infuse the approach to its interpretation 
and implementation throughout, except where Part 
2 is clearly excluded or limited in application by 
other specific provisions of the Act.” (at [47])

This body of case law was applied by the High Court in Basin 
Bridge in upholding the Board of Inquiry’s reasoning. The 
High Court found that the Board of Inquiry had correctly 
analysed and understood the ratio of King Salmon – and 
the Court also observed that the provisions which King 
Salmon was concerned with did not contain the “subject 
to” drafting method addressed by the Court of Appeal in 
Mangonui County Council.

Returning to the legal method principles addressed earlier, 
it is unclear to me why both the Environment Court and the 
High Court in Davidson chose to apply the reasoning of 
decisions involving the preparation of planning instruments 
(Thumb Point and King Salmon, with the reasoning in the 
latter arguably obiter), instead of following what appear to 
me to represent aspects of the ratio of High (and superior) 
Court decisions addressing the specific statutory directive 
actually at issue in the case.

COMMENTS ON THE APPROACH IN DAVIDSON

In my opinion, the approach set out in Davidson has the 
potential to frustrate rather than promote sustainable 
management outcomes.

Instead of the provisions of the district and regional 
plan being applied “subject to Part 2” of the RMA, it is 
essentially the other way around. Part 2 is only applied 
subject to the provisions of the district or regional plan.

Earlier on in its judgment, the High Court in Davidson refers 
to the observations of the Supreme Court in Discount 
Brands Ltd v Westfield (New Zealand) Ltd [2005] NZSC 
17, [2005] 2 NZLR 597 at [10], where the Chief Justice 
described a district plan as the “frame” within which 
resource consents fall to be assessed.

With respect, what the Supreme Court was saying there 
is that the district plan provides a framework within which 
relevant effects fall to be considered, even given particular 
emphasis (in that case, effects on the amenity values of 
existing shopping centres for example). A similar approach 
was applied by the High Court in Tasti Products Ltd v 
Auckland Council [2016] NZHC 1673, [2017] NZRMA 22, 
also in a notification context, in terms of identifying relevant 
effects that should be given particular attention.

The approach in Davidson, however, is to reset this “frame” 
as an effective “straitjacket”. It may not be going too far to 
say that the approach taken establishes a “gateway” similar 
to that set out in the Act for non-complying activities, but 
through which all resource consent applications must now 
pass. The district plan objectives and policies become 
paramount. Unless found to be uncertain, invalid or 
incomplete, recourse to pt 2 for any party to the process 
(applicant or submitter) is unavailable.

In my further humble opinion, it is simply taking things 
too far to assume that the objectives and policies of a 
given planning instrument can pretend to be all things, 
suitable for application in all cases. Such provisions may 
not be “incomplete” or even necessarily invalid. There may 
however be features of a particular case which ought to be 
given some prominence in order to address the overarching 
provisions of pt 2 of the Act, as intended by Parliament. In a 
situation where conflict of that type arises, the conventional 
approach to the application of pt 2 should be maintained.

A resource consent is, after all, inherently an attempt to 
depart from the framework of the district plan. Where 
something new, innovative, perhaps not foreseen or even 
evolutionary arises over the 10- to 15-year lifetime of plan 
provisions, there must be scope to access pt 2 in deciding 
the fate of that proposal well beyond the limited strictures 
set by the High Court in Davidson.

As noted above, I leave to one side, and deliberately so, 
the more vexed question of whether the pt 2 provisions 
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themselves set “bottom lines” or retain scope for 
application of the overall judgment approach. I personally 
do not consider that the Supreme Court’s decision in King 
Salmon expressly overrules the overall judgment approach 
in that pt 2 setting, but instead as to the manner of 
application of NZCPS provisions.

Leaving that debate for another day, where I consider 
it properly resides, s 104 should in the meantime be 
left to work as was unarguably intended by Parliament, 
whereby issues of effects and the provisions of planning 
instruments assume no greater provenance than through 
their application “subject to Part 2”.

Anderson Lloyd is recognised nationally 
and internationally for its expertise in 
environment, planning and natural resources 
law, and specialist work on projects 
throughout New Zealand, and is proud to 
support the RMLA.

We bring the best in advice to a broad range of 
areas, working with government departments, 
local government, primary industry, energy and 
infrastructure developers, mining industry, heavy 
industry, iwi, conservation, recreation groups and 
land developers.
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The recent updates of three Good Practice Guides for the 
assessment and management of odour, dust and discharges 
to air from industry by the Ministry for the Environment 
(Good Practice Guide for Assessing and Managing 
Odour (ME 1278, November 2016); Good Practice Guide 
for Assessing and Managing Dust (ME 1277, November 
2016); Good Practice Guide for Assessing and Managing 
Discharges to Air from Industry (ME 1276, November 
2016)) provides a timely opportunity to consider the legal 
context. This article reviews existing case law for air quality 
and identifies some helpful principles for general resource 
management.

AIR QUALITY CASE LAW OVERVIEW

The outstanding feature, when reviewing New Zealand air 
quality case law, is that it is nearly all about odour. This 
concentration of litigation reflects regional council air 
quality complaints data, which are heavily skewed towards 
odour issues. From a Resource Management Act 1991 
(RMA) perspective, odour is the penultimate effects-based 
discharge because:

“Odour is perceived by our brains in response to 
chemicals present in the air we breathe – it is the 
effect those chemicals have on us.” (Good Practice 
Guide for Assessing and Managing Odour at [2.1])

The other result of odours being directly, and intimately, 
connected with our brains is that they can produce 

extraordinarily emotional responses:

“Unlike other sensory information, olfactory 
stimulation is the only sense that reaches the 
cerebral cortex without first passing through the 
thalamus. This can lead to intense emotional and 
behavioural responses to certain odours.” (Good 
Practice Guide for Assessing and Managing Odour 
at [2.1])

However, despite being readily perceptible by the general 
public at extremely low concentrations (parts per billion 
and parts per trillion), odours can be technically difficult 
and expensive to characterise with any accuracy. Even 
if they can be characterised, odours cannot be readily 
quantified and assessed within a toxicological framework 
because odours are typically comprised of hundreds, if not 
thousands, of chemicals. Thus it is practically impossible 

New Zealand air 
quality case law 
review: what stinks 
and why
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to establish on a quantitative basis the health effects, if 
any, of a problematic odour. (This is not true for instances 
where the discharge is a singular pollutant (eg methyl 
methacrylate from chemical manufacture). However, such 
examples are rare.)

To counter this, air quality professionals have derived 
an ingenious assessment approach – the FIDOL factor 
framework, these factors being:

• Frequency – how often an individual is exposed to the 
odour.

• Intensity – the strength of the odour.

• Duration – the length of exposure.

• Offensiveness (character) – the “hedonic tone” of the 
odour, which may be pleasant, neutral or unpleasant.

• Location – the type of land use and nature of human 
activities in the vicinity of an odour source.

Each FIDOL factor is assessed individually, and then all 
FIDOL factors are considered together to make an overall 
judgement of whether an odour is offensive or objectionable 
for the purposes of s 17 of the RMA. This works surprisingly 
well in practice to assess the actual severity of an odour 
in spite of the differences in individual odour perception, 
whilst taking into consideration reasonable expectations 
for the location where the odour is occurring. (After all, a 
strong odour of jet fuel is publicly acceptable at the airport 
but not in an office block in the city.) Or, in legal terms, 
the reasonable person test as first outlined in Zdrahal v 
Wellington City Council [1995] 1 NZLR 700 (HC).

New Zealand courts have supported the FIDOL assessment 
framework (see for example Waikato Environmental 
Protection Society Inc v Waikato Regional Council [2008] 
NZRMA 431 (EnvC) (the New Zealand Mushrooms Ltd case), 
R v Interclean Industrial Services Ltd DC Auckland CRI-
2011-092-16845, 2 August 2012 and Waste Management 
NZ Ltd v Auckland Council [2015] NZEnvC 178), and 
have even applied it to the assessment of noise (another 
perception-based effect) in Brooks v Western Bay of Plenty 
District Council [2011] NZEnvC 216. It is also used widely 
overseas, for example in the United Kingdom (Department 
for Environment, Food and Rural Affairs Odour Guidance 
for Local Authorities (March 2010)), Ireland (Environmental 
Protection Agency (Office of Environmental Enforcement) 
Air Guidance Note 5 (AG5): Odour Impact Assessment 
Guidance for EPA Licensed Sites (2010)) and Australia 

(Department of Environment and Heritage Protection 
(Queensland) Guideline: Odour Impact Assessment from 
Developments (2013)).

From a legal perspective, the application of this assessment 
methodology has resulted in case law determining that an 
offensive or objectionable odour is both unreasonable and 
a significant adverse effect (Wilson v Selwyn District Council 
EnvC Christchurch C23/04, 16 March 2004). Notably, this 
includes chronic (low-level, high-frequency) odours (see 
the New Zealand Mushrooms Ltd case). Because after all, 
as noted by Judge Thompson when considering odour in R 
v Interclean Industrial Services Ltd DC Auckland CRI-2011-
092-16845, 2 August 2012:

“It is perhaps somewhat like pornography – you will 
know it when you see it or, in this case, smell it.” 
(at [20])

INTERNALISING EFFECTS: SEVEN PRINCIPLES

The New Zealand Mushrooms Ltd case is possibly New 
Zealand’s longest-running odour dispute. The upside, 
however, is that it has resulted in some excellent case law 
that is instructive for general resource management.

In one judgment from the case, Waikato Environmental 
Protection Society Inc v Waikato Regional Council [2008] 
NZRMA 431 (EnvC), the Environment Court identified 
seven general principles with respect to internalisation of 
effects (at [185]–[186], referring to Winstone Aggregates v 
Matamata-Piako District Council (2004) 11 ELRNZ 48 (EnvC) 
and Wilson v Selwyn District Council EnvC Christchurch 
C23/04, 16 March 2004):

(1)  In every case, activities should internalise their effects 
unless it is shown that they cannot do so.

(2)  There is a greater expectation of internalisation of effects 
of newly established activities than of older activities.

(3)  Having done all that is reasonably achievable, total 
internalisation of effects within the site boundary will 
not be feasible in all cases, and there is no requirement 
in the RMA that that must be achieved.

(4)  The test for odour is objective.

(5)  There is a duty to internalise adverse effects as much as 
reasonably possible.

(6)  It is accepted that in respect of odour the concern is 
to ensure that odour levels beyond the boundary are 
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not unreasonable (being the same as offensive or 
objectionable or significant adverse effects).

(7)  In assessing what is reasonable, one must look into 
the context of the environment into which the odour 
is being introduced, as well as the planning and other 
provisions (location).

This last principle – the requirement to consider the 
location, and specifically the planning provisions of a 
location – should, on the face of it, be well supported. The 
need for industries with significant emissions of dust and 
odour to have healthy separation distances from sensitive 
activities such as housing and schools are the driving force 
behind the introduction of Business Heavy Industry and 
Special Purpose Quarry zones in the Auckland Unitary Plan. 
It is similarly reflected in the recent update to the Good 
Practice Guide for Assessing and Managing Odour, which 
now states:

“For assessment of amenity effects, reference 
should be made in the first instance to the relevant 
district/city and, in some cases, regional plans for 
specific amenity values for various land-use zones.” 
(at [2.5])

However, consideration of location is still subject to 
the reasonable person test. It is widely accepted to be 
unreasonable for city folk moving to the country to complain 
about rural odours from a cowshed. The same is not true 
for people living in the country being adversely impacted 
by industrial levels of odour from poultry farming, as was 
found to be the case in Craddock Farms Ltd v Auckland 
Council [2016] NZEnvC 51, (2016) 19 ELRNZ 390.

TERM OF CONSENT: KEY DETERMINANTS

The RMA is silent on the matter of term of consent, and 
little guidance is available for councils and decision-makers 
alike on what is acceptable or appropriate for different 
applications. Whilst it is clearly reasonable to provide the 
maximum 35-year term of consent for the construction of 
a new hydroelectric dam (assuming any adverse effects 
are avoided, remedied or mitigated), the same is not 
necessarily true for an existing coal-fired power station that 
is nearing the end of its design life. And how to address 
future changes in the surrounding environment that may 
alter the basis on which an assessment of effects, and a 
decision, are founded?

Air quality is also an area in which research is constantly 

updating our state of knowledge. Whilst there has been 
scientific consensus on the need for ambient air quality 
guidelines for particulate matter since the 1980s (World 
Health Organization (WHO) Air quality guidelines for 
Europe (1987)), it was only in 2006 that global guidelines 
for both PM2.5 and PM10 were published (WHO Air Quality 
Guidelines Global Update 2005: Particulate matter, ozone, 
nitrogen dioxide and sulfur dioxide (2006)). Then in 2013 
the International Agency for Research on Cancer (IARC) 
classified particulate matter as carcinogenic because 
of an increased risk of lung cancer (IARC “Outdoor air 
pollution a leading environmental cause of cancer deaths” 
(Press Release No 221, 17 October 2013)). More recent 
research indicates that particulate matter is associated with 
artherosclerosis, adverse birth outcomes and childhood 
respiratory disease, as well as Alzheimer’s disease and 
other neurological endpoints, cognitive impairment, 
diabetes, systemic inflammation and aging (WHO Review 
of evidence on health aspects of air pollution – REVIHAAP 
Project: Technical Report (2013); WHO WHO Expert 
Consultation: Available evidence for the future update of 
the WHO Global Air Quality Guidelines (AQGs) (2016)). 
All of which have serious implications for assessments of 
effects and decisions based thereon.

Fortunately, case law has considered some of these issues 
for determining duration of consent, at least with respect 
to odour. In PVL Proteins Ltd v Auckland Regional Council 
EnvC Auckland A61/01, 3 July 2001 the Environment 
Court identified the following matters that would generally 
support a longer term of consent:

• An applicant’s need for certainty, particularly to protect 
investment.

• An activity that generates known and minor effects on 
the environment on a constant basis.

However, the Court also identified the following matters 
that would generally support a shorter term of consent:

• Future changes in the vicinity of a proposal.

• An activity which generates fluctuating or variable 
effects, or which depends on human intervention or 
management for maintaining satisfactory performance, 
or which relies on standards that have altered in the past 
and may be expected to change again in future.
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• Uncertainty of the effectiveness of conditions to “protect 
the environment” and taking into consideration the 
applicant’s “past record of being unresponsive to effects 
on the environment and making relatively low capital 
expenditure on alleviation of environmental effects 
compared with expenditure on repairs and maintenance 
or for profit” (at [31]).

In doing so, the Court specifically noted:

“The term of a consent, and the ability of a consent 
authority to review conditions of the consent, 
provide different safeguards.” (at [78]; for a concise 
explanation, see [78]–[79])

The Court further helpfully outlined the advantages, or 
otherwise, afforded by a review under s 128 of the RMA 
instead of a varying term of consent:

• A review, as opposed to a shorter term of consent, may 
be more effective in keeping conditions up to date, 
relevant and adequate.

• A review, in conjunction with a longer term of consent, 
may be used if it is capable of addressing all areas of 
concern.

• However, a review may not be adequate, as opposed 
to a shorter term of consent, where the operation has 
given rise to considerable public disquiet, as it cannot 
be initiated by affected residents.

• Similarly, a review may not be adequate where a consent-
holder’s financial viability might constrain controls 
intended to avoid, remedy or mitigate significant 
adverse effects on the environment.

CAUSATION OF DISCHARGE TO THE 
ENVIRONMENT: SEVEN PRINCIPLES

In science, determination of causality is an iterative and 
meticulous process wherein consensus that A caused B 
can only be achieved once chance, bias and confounding 
can be ruled out with reasonable confidence. Similarly 
in law, as noted by Harrison J in URS New Zealand Ltd v 
District Court at Auckland [2009] NZRMA 529 (HC) at [59] 
(upholding Judge McElrea’s decision in Auckland Regional 
Council v URS New Zealand Ltd DC Auckland CRI-2008-
004-13603, 16 April 2009), “the causation inquiry is of a 
purely factual nature, to be undertaken on all the evidence”.

The URS case helpfully summarised seven principles by 

which causation of discharge can be determined:

(1)  The question of causation must be approached on a 
common-sense basis. In each case it will be a question 
of whether the evidence establishes that the defendant 
contributed sufficiently to the chain of causation of 
discharge to justify a finding of guilt.

(2)  There can be more than one cause of discharge and 
more than one liable party.

(3)  It would be unjust to prosecute only those who were 
responsible for a discharge at the final stage of the 
chain of causation. The RMA is designed to promote 
self-regulation and acceptance of responsibility.

(4)  A person may discharge a contaminant in terms of 
s 15(1) of the RMA unintentionally, that is, without 
knowledge or foresight of the discharge. A requirement 
of foresight or knowledge of the discharge would be 
inconsistent with the available defences. There is no 
room for a mental element in the act of discharge.

(5)  For a person to discharge a contaminant, he or she 
must have a causal connection to the discharge. The 
statutory meaning of “discharge” extends to engaging 
in an activity which results in the emission or discharge 
of a contaminant.

(6)  The word “discharge” embraces the concept of causing 
to discharge, thereby bringing into the net of liability 
a party whose acts or omissions are an operative or 
effective factor in the chain of causation leading to a 
physical discharge.

(7)  A person will discharge for the purposes of s 15(1) if 
the operations which that person was in a position to 
control caused the discharge. The element of control 
in the context of s 15(1) does not relate to the site at 
the point or time of discharge, but rather to control 
of a causative act or omission. It is not necessary for a 
person to control a site to be liable for a discharge at or 
from the site.

Taranaki Regional Council v Fonterra Ltd [2015] NZDC 
12604 provides an illuminating (air quality) case study of 
these principles in action. In this case Fonterra was held 
criminally liable and fined $192,000 for a discharge to air 
(odour) from a plant they neither owned nor operated (see 
Taranaki Regional Council v Fonterra Ltd [2015] NZDC 
14962 for sentencing). Fonterra had contracted the South 
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Taranaki District Council (STDC) to dispose up to 8,000,000 
litres of waste buttermilk in the Eltham wastewater 
treatment plant. Specifically, Fonterra contracted with the 
STDC to treat the waste in the earthen anaerobic digester 
(EADER) which had previously been decommissioned 
because it never worked properly. Consequently the 
buttermilk decomposed, the EADER leaked, and the town 
of Eltham was subjected to extremely offensive odours for 
many months.

In this case the District Court systematically considered 
causation of discharge to determine that:

• Fonterra’s contract with the STDC was the reason that 
the EADER was pressed into use. As such, the STDC 
was contracting to treat and dispose of Fonterra’s waste.

• In doing so, the STDC noted uncertainty in its ability to 
suitably treat the waste. As such, the STDC (which was 
also prosecuted and fined for offensive odours: Taranaki 
Regional Council v South Taranaki District Council 
DC New Plymouth CRI-2014-043-1196, 24 November 
2014) was not fully responsible for the buttermilk from 
Fonterra.

• Given the plant’s history, the discharge of offensive 
odours was reasonably foreseeable. However, Fonterra 

asked “virtually no questions” (at [51]), and failed to 
take steps that reasonably prudent persons would 
have taken to have confidence that the waste would be 
suitably treated.

• Fonterra was thus liable for the discharge of odours. It 
would be unjust to only prosecute the STDC at the final 
stage of causation.

Thus Fonterra was determined to be the prime contributor 
in the chain of causation leading to the discharge of 
offensive odours. On the matter of contracting, Judge 
Dwyer made the point of noting:

“Firstly, as a matter of basic principle I do not 
consider that a party conducting an activity which 
might potentially cause adverse effects can evade 
its responsibility to do so in a manner which avoids 
or prevents those adverse effects (in this case the 
escape of odour) by delegating responsibility to 
a third party, whether by arms’ length contract or 
otherwise[.]” (at [42])

Industry contracting for the disposal of any environmental 
waste would do well to take note.
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Emergency management for hazardous substances is, from 
a legislative perspective, oriented towards protecting the 
environment and the public from spills and other untoward 
events. This is reflected, for example, in s 4 of the Hazardous 
Substances and New Organisms Act 1996 (HSNO), with 
the purpose of the Act being to “protect the environment, 
and the health and safety of people and communities, by 
preventing or managing the adverse effects of hazardous 
substances”.

Although there is very little literature or analyses available 
on emergency plans, they are an essential mechanism in 
protecting our environment and the public via emergency 
management. Additionally, they are required under 
various district and regional plans, hazardous substances 
regulations and, potentially, local trade waste bylaws. In 
the last year, the Auckland Unitary Plan and health and 
safety at work regulations have also instigated changes in 
this area.

Environmental compliance in regards to safety 
management is likely to become increasingly important in 
the future, in light of Marie A Brown’s Last Line of Defence: 
Compliance, monitoring and enforcement of New Zealand’s 
environmental law (Environmental Defence Society, 2017). 
This article will outline the various legal mechanisms 
requiring emergency plans and consider the consequences 
of businesses failing to fulfil their obligations, as well as the 
benefits of compliance.

THE LAW

Hazardous substances regulations

Where a business has environmentally hazardous 
substances on-site that are over certain threshold quantities, 
it will require an Emergency Response Plan (ERP) under 
the Hazardous Substances (Emergency Management) 
Regulations 2001. These regulations are enforceable 
under the HSNO, which enables territorial authorities to 
inspect premises (ss 97–103) and issue compliance orders 
(ss 104–108) and infringement notices for fines for non-
compliance (s 112). Additionally, the HSNO makes it an 
offence to fail to comply with any controls specified in any 
regulations (s 109(1)(e)(ii)), and to fail to comply with any 
controls imposed by any approval granted under the Act (s 
109(1)(e)(i)), for which there is a maximum penalty of a term 
of imprisonment not exceeding three months or a fine not 

Spilling the beans 
on environmental 
compliance: 
emergency plans in 
the New Zealand 
legislative framework
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exceeding $500,000 and, if the offence is a continuing one, 
to a further fine not exceeding $50,000 per day (s 114(1)).

District and regional plans

The Resource Management Act 1991 (RMA) makes it an 
offence to use land in a manner that contravenes a district 
rule or regional rule (s 9). Section 15 addresses unlawful 
discharges of contaminants into the environment, which 
is a strict liability offence under s 338(1)(a). The maximum 
penalty for an offence under either of these provisions 
is $300,000 in the case of a natural person, or a term of 
imprisonment of two years, and $600,000 in the case of 
any other person (s 339(1)).

Additionally, enforcement orders and abatement notices 
can be issued for an offence, as well as an infringement fee 
of $300 for an offence under s 9 and a fee of $300–$1,000 
for an offence under s 15 (under the Resource Management 
(Infringement Offences) Regulations 1999).

Under the Auckland Unitary Plan (AUP), “industrial or trade 
activities” are required by the permitted activity standards 
to have an Emergency Spill Response Plan (ESRP) and 
potentially also an Environmental Management Plan 
(EMP) where hazardous substances are stored on-site in 
quantities “greater than used for domestic purposes” (ie 
five litres). There are many businesses that this impacts 
on, as “industrial or trade activities” span a wide variety of 
industries, from agricultural support and animal feedstuffs 
to wood and paper product storage and manufacturing. If 
a business already has an ERP as a result of its complying 
with the Hazardous Substances (Emergency Management) 
Regulations 2001, only some of the requirements of an 
ESRP under the AUP will need to be included. Additionally, 
where a business was established prior to a plan being 
notified and remains the same or similar in terms of its 
character, intensity and scale, it may constitute an existing 
use and be lawful under the RMA (under ss 10(1)(a), 10A, 
10B or 20A). As such, the AUP requirements will tend 
to apply only to new businesses, or to older businesses 
whose emergency plans and systems were not originally 
compliant with the regional plan that preceded the AUP.

The district and regional plans for Dunedin, Wellington and 
Christchurch all approach the matter of emergency plans 
in regards to hazardous substances relatively similarly. 
While some of these plans do not touch upon emergency 
plans at all, on the whole they all appear to allow for 
some form of emergency plan or management plan to be 

required as a condition of granting a resource consent. 
Additionally, the Regional Plan for Discharges to Land 
for the Wellington Region (updated July 2014) requires a 
discharge management plan (which includes emergency 
response procedures) in regards to reticulated sewerage 
systems (at [4.2.14]). However, outside of these examples 
there is nothing in these plans specifically requiring 
businesses to institute such plans. Rather, the onus is on 
the council to encourage the adoption of such plans, or 
to require them within the context of granting a consent 
– in contrast with the AUP where it is a permitted activity 
standard that industrial and trade activities must have such 
plans in place. The AUP may signal the way of the future 
in terms of protecting the environment, given that what 
it requires is so much more stringent as compared to the 
other district and regional plans reviewed here.

Health and safety at work regulations

The Health and Safety at Work (Major Hazard Facilities) 
Regulations 2016 apply to relatively more hazardous 
substances, such as those that are acutely toxic. 
Additionally, the threshold quantities required for the 
regulations to apply are relatively high, ranging from five 
to 50,000 tonnes. The regulations require the operator 
of a major hazard facility to prepare an emergency plan, 
somewhat different again from an ESRP, EMP and ERP.

2016 also saw the implementation of the Health and Safety 
at Work (General Work and Workplace Management) 
Regulations 2016. Regulation 14 requires a person 
conducting a business or undertaking (PCBU) to prepare 
a general emergency plan, covering effective responses, 
evacuation procedures and testing of the plan. Hazardous 
substances would likely need to be addressed by such a 
plan.

Contravention of either of these provisions may lead to a 
fine not exceeding $10,000 for an individual and $50,000 
for any business or undertaking.

Trade waste bylaws

Additionally, the relevant council’s trade waste bylaw may 
be relevant. For example, under the Auckland Council’s 
Trade Waste Bylaw 2013 the Council may consider whether 
a business has a trade waste management plan and/or 
emergency response procedures in deciding whether to 
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grant a conditional trade waste consent, or it may require 
a business to institute such procedures. A breach of this 
bylaw can lead to a maximum penalty of $200,000 per 
offence (cl 24(1)).

ENFORCEMENT

Spills

The case law makes it clear that, where a spill of 
environmentally hazardous substances takes place, a 
business that is prosecuted is likely to experience significant 
penalties.

The latest example of this is Waikato Regional Council 
v Chemwash Hamilton Ltd [2017] NZDC 3284, where a 
Hamilton cleaning company was convicted under the RMA 
for a toxic discharge of chemicals in Paeroa that killed a 
significant number of fish (at least 53 eels and 28 banded 
kōkopu). Judge Kirkpatrick stated that the company’s 
activities were “at least reckless”, and that the steps it had 
taken to protect against a discharge were “completely 
inadequate” (at [13]). The company instigated a review 
and implemented changes to its systems as a result of the 
incident. It was fined $39,000. Similarly, on 8 March 2017 
the Waikato Council fined a farmer $65,750 for discharging 
dairy effluent into the Piako River and the Waihou River.

The case law indicates that fines for a spill will range from 
around $25,000 (as in Machinery Movers Ltd v Auckland 
Regional Council [1994] 1 NZLR 492 (HC)) to the highest 
fine in New Zealand of $300,000 for the Rena oil spill in 
Maritime New Zealand v Daina Shipping Co DC Tauranga 
CRI-2012-070-1872, 26 October 2012.

Emergency plans

There is little case law as regards the enforcement of 
emergency plans themselves. The only case which appears 
to have a prosecution of a party in regards to such a 
situation is that of Manawatu-Wanganui Regional Council 
v Ruapehu Alpine Lifts Ltd (2014) 18 ELRNZ 68 (DC), 
which involved a spill of diesel. The defendant was fined 
$15,000 under the Hazardous Substances (Emergency 
Management) Regulations 2001 for failing to ensure that 
an ERP was tested every 12 months (this was reduced in 
the High Court to $8,500 to recognise the defendant’s 
co-operation with WorkSafe New Zealand’s investigation 
and its assistance in clean-up efforts). Judge Dwyer in the 
District Court stated:

“[54] … It is reasonable to ask the question, if a 
tested emergency response plan had been available 
and executed when this discharge occurred, would 
the consequences of the offending have been what 
they were?”

In relation to the spill itself, the charge for failing to 
maintain a stationary container system so that it contained 
a hazardous substance without leakage resulted in a fine of 
$51,500 (under the HSNO) and the charge under s 15 of the 
RMA amounted to $240,000, indicating the significance for 
the Court of such incidents.

There is very little data available to indicate the extent 
to which councils, the primary enforcers of the RMA and 
HSNO regulations, enforce the requirement to have 
these plans. Although the Last Line of Defence report, 
for example, notes how many infringement notices, 
abatement notices, enforcement orders and prosecutions 
have been undertaken by councils over the last few years, 
the data does not specify what breaches have taken 
place. However, this report identifies a lack of monitoring 
and enforcement by councils in general – signalling that 
enforcement of the requirements to have such plans may 
not, in itself, be extensive.

An example of this can be seen in the monitoring of dairy 
farms in the Waikato region. Of the 773 farms monitored 
thus far between 30 June 2016 – 30 June 2017, 16.5 per 
cent or 127 of them were found to have high-risk effluent 
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systems that could contaminate the environment. However, 
while there are 4,500 farms in this area, only 1,200 will 
be investigated in this time: Alexa Cook “More than 100 
Waikato dairy farms found to be ‘high risk’ for effluent 
spills” (9 March 2017) Radio New Zealand <www.radionz.
co.nz>.

However, at least within the context of the RMA, it appears 
that having appropriate systems in place (such as an 
emergency plan) will act as a mitigating factor in sentencing 
where a spill does occur. For example, in Te Kinga Farms 
Ltd v West Coast Regional Council [2015] NZHC 293 
the High Court considered that the implementation of 
an EMP costing $300,000 after the discharge justified 
relatively small fines of $17,100, $25,650 and $17,100 for 
three separate instances of farm effluent entering water. 
Similarly, in Mainstream Forwarders Ltd v Canterbury 
Regional Council HC Christchurch CRI-2009-409-105, 
1 October 2009 (on appeal from Canterbury Regional 
Council v Mainstream Forwarders Ltd DC Christchurch 
CRI-2009-009-1431, 28 May 2009), where blue ink liquid 
concentrate had entered water, the High Court quoted the 
District Court, which considered that the defendant had 
put reasonable steps in place to manage a spill and this 
was a mitigating factor:

“While the steps taken by the defendant proved to 
be inadequate, nevertheless steps were taken – it 
did have on hand a containment spill kit and also a 
spill response plan, which it implemented.” (District 
Court judgment at [31]; High Court judgment at 
[13])

Conversely, in Auckland Council v Jenners Worldwide 
Freight Ltd DC Auckland CRI-2014-092-257, 4 February 
2015, which involved an unlawful discharge of 1,000 litres 

of methyl violet onto land in circumstances where it entered 
water, the defendant “accepted that it was negligent in not 
providing procedures concerning the storage of hazardous 
goods and training to its staff, and that it failed to comply 
with the provisions of the Regional Plan” (at [37]). The 
starting point for the fine was thus $180,000, with an 
ultimate fine of $103,561.88.

THE BENEFITS OF COMPLIANCE

Emergency plans are legally required in New Zealand. 
Additionally, they are an effective mechanism for ensuring 
that a spill or other adverse event does not occur in the 
first place, as they provide businesses with the opportunity 
to methodically assess: the environmentally hazardous 
substances they have on-site and how to avoid discharges 
of environmentally hazardous substances; how discharges 
will be managed in the event of a spill or other emergency; 
how substances will be disposed of; who will need to be 
contacted; their responsibilities in terms of drainage; how 
spills will be mitigated or avoided; how the plan will be 
tested; where spill kits, fire extinguishers and other such 
materials will be located; how staff will be trained to deal 
with an emergency; how the permitted activity controls in 
a district or regional plan will be complied with; and much 
more.

These are all aspects of environmental compliance that 
businesses should take responsibility for, both in order to 
fulfil their legal obligations and to manage their risk into the 
future – not only to avoid potentially significant penalties 
in the event of a spill, but to protect from reputational 
damage. This is particularly so in a legal environment 
where monitoring and enforcement are likely to become 
more important in the future.
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INTRODUCTION

Development contributions (DCs) are one of the funding 
mechanisms a territorial authority (Council) may employ 
to fund the costs of certain activities, namely the growth-
related costs of reserves, network infrastructure and 
community infrastructure. DCs can only be imposed 
in accordance with a development contribution policy 
(DC policy), which is contained in a Council’s long-term 
plan (and can be updated in its annual plan). One of the 
other funding mechanisms is financial contributions (FCs). 
FCs are imposed as conditions of resource consents, in 
accordance with the purposes ssand determined in the 
manner specified in the relevant District Plan.

DCs were introduced as an alternative to FCs in 2002, 
with the enactment of the Local Government Act 2002 
(LGA 2002). They were a response to complaints from 
Councils about “difficulties” with the FC regime. As 
conditions of resource consents, FCs could be appealed 
to the Environment Court (and beyond). The FC provisions 
in a District Plan could themselves also be appealed to 
the Environment Court (and beyond). Many Councils 
complained about the time, cost and delay in resolving 
appeals. There were also some concerns about whether 
FCs could capture wider growth-related costs.

The DC regime introduced in the LGA 2002 was the 
response to these concerns. There was no provision in 
that legislation for appeals to the Environment Court 

(or otherwise) in respect of a DC policy, or an individual 
DC assessment. The only basis by which a substantive 
challenge could be mounted was judicial review.

It was left to Councils to decide whether to have a DC 
policy, FC policy, or both. However, Councils could not 
“double-dip” and collect both DCs and FCs from the same 
development to fund the same activities. Over time, most 
Councils have moved to DCs, although some operate dual 
policies.

Complaints from developers about the lack of appeal 
rights under a DC regime, and less than robust DC 
policies, have increasingly surfaced (despite the success 
of an early judicial review challenge, Neil Construction 
Ltd v North Shore City Council [2008] NZRMA 275 (HC)). 
The Local Government Act 2002 Amendment Act 2014 
(LGAAA 2014) introduced a number of changes to the DC 
regime to make it fairer, better focused, more transparent 
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Continued

and more workable. One change was the introduction of 
a right to “object” to a DC levy under s 199C of the LGA 
2002 – which was something of a return to an FC appeal 
rights regime.

The current Resource Legislation Amendment Bill 2015, 
in cls 153–159, proposes to remove the FC provisions 
from the Resource Management Act 1991, so that all 
“developer contributions” in the future will be through the 
DC regime. In light of this potential move to one regime 
only (DCs) with objection rights (is this back to the future?), 
this article:

• briefly recaps some of the DC “fundamentals”;

• summarises the key changes to the DC regime 
introduced by the LGAAA 2014;

• analyses Mapua Joint Venture v Tasman District 
Council: A Decision by Development Contributions 
Commissioners (Commissioners Atkins, St Clair 
and Abley, 11 December 2015), with a focus on the 
limitations of the objection process; and

• concludes with brief observations about the potential 
for judicial review of a DC policy or levy.

DC FUNDAMENTALS

Neil Construction established the need for Councils to 
strictly apply the “critical filter” (at [214]) of s 101(3) of the 
LGA 2002 to their funding decisions, including those in 
respect of a DC policy. Section 101(3) requires a Council to 
consider (in relation to each activity to be funded) a range 
of matters, including:

• community outcomes;

• the distribution of benefits;

• the period in or over which those benefits are expected 
to occur;

• the extent to which the actions or inaction of particular 
individuals or a group contribute to the need to 
undertake the activity; and

• the costs and benefits, including consequences for 
transparency and accountability, of funding the activity 
distinctly from other activities.

Failure to give genuine thought and attention to any of 
these matters could give rise to an error of law in adopting 
a DC policy.

In addition, before imposing a DC a Council must also 
consider:

Whether the relevant activity is a “development”, ie does 
it generate demand for reserves, network infrastructure or 
community infrastructure (refer s 197(1))?

If the relevant activity is a “development”, whether there 
is a causal nexus between it and the particular activities 
that are to be funded by the DC. For example, capital 
expenditure directed solely at providing higher levels 
of service rather than to accommodate growth from the 
development should not attract a DC.

The alternative sources of funding available (s 199). 
Obviously, Councils have a range of funding mechanisms 
and sources available to it (such as rates, direct user 
charges, and so on). Councils cannot consider DCs in a 
vacuum.

Under s 198(1), DCs can be imposed at the time a resource 
consent is granted, a building consent is granted, or a 
service connection is granted (for example, water and 
wastewater connections). Usually Councils will look to 
impose development contributions at the first available 
opportunity.

THE 2014 AMENDMENTS TO THE DC REGIME

Key changes introduced in the LGAAA 2014 included the 
introduction of two new sections, ss 197AA and 197AB of 
the LGA 2002, to explain the purpose and principles of DCs. 
They emphasise the need for there to be a “causal nexus” 
between development and the demand for infrastructure.

Significantly, the LGAAA 2014 provided a new right to 
“object”, under s 199C of the LGA 2002, to a DC that has 
been levied. An objection can be made on one of four 
grounds identified in s 199D, being that the DC, or the 
Council in levying the DC:

• failed to properly take into account features of the 
development that would, on their own or cumulatively 
with those of other developments, substantially reduce 
the impact of the development on requirements for 
community facilities in the Council’s district or parts of 
its district;

• required a DC for community facilities not required by, 
or related to, the objector’s development, whether on 
its own or cumulative with other developments;
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• required a DC in breach of s 200; or

• incorrectly applied the DC policy to the development.

An objection is heard by a DC “commissioner” appointed 
under s 199F. In making a decision, under s 199J a DC 
commissioner must consider:

• the grounds on which the DC objection was made;

• the purpose and principles of DCs under ss 197AA and 
197AB;

• the provisions of the DC policy;

• the cumulative effects of the objector’s development, in 
combination with the other developments in a district 
or parts of a district, on the requirement to provide the 
community facilities that the DC is to be used for or put 
toward; and

• any other relevant factor associated with the relationship 
between the objector’s development and the DC to 
which the objection relates.

The LGAAA 2014 also provided for a “reconsideration” 
process under ss 199A and 199B of the LGA 2002. This 
is more of a process to correct errors in calculations of 
application of a DC policy. The LGAAA 2014 also formalises 
the scope and process around “development agreements” 
between Councils and developers, under ss 207A–207F of 
the LGA 2002.

THE MAPUA JOINT VENTURE DECISION

This objection related to a DC of some $1,000,000 imposed 
by the Tasman District Council (TDC) in respect of an 80-
lot subdivision. The developer, Mapua Joint Venture (MJV), 
considered that, properly applied, a DC of approximately 
$335,000 was the appropriate amount (ie it sought a 
reduction of around $665,000).

While there were a number of issues in contention, the key 
issue of wider relevance was whether the use of a district-
wide catchment in the DC policy was within or outside 
the scope of a valid objection under the LGA 2002. MJV 
considered that the DC policy should have taken a finer-
grained “catchment” approach, rather than spread costs 
across the entire district away from where many of the 
works were occurring.

This gave rise to a legal question. As the DC commissioners 
framed it, the question was whether they were entitled 

to “look behind” the DC policy and determine that the 
district-wide approach was not appropriate. They stated:

“At face value, s199J appears to impart significant 
scope on our enquiry and considerations. However, 
this is tempered by the caveat in s199C(3) that we 
cannot enquire into the content, or as we say look 
behind the DCP.” (at [38])

Section 199J provides:

“When considering a development contribution 
objection and any evidence provided in relation 
to that objection, development contributions 
commissioners must give due consideration to the 
following:

(a)  the grounds on which the development 
contribution objection was made:

(b)  the purpose and principles of development 
contributions under sections 197AA and 197AB:

(c)  the provisions of the development contributions 
policy under which the development contribution 
that is the subject of the objection was, or is, 
required:

(d)  the cumulative effects of the objector’s 
development in combination with the other 
developments in a district or parts of a district, 
on the requirement to provide the community 
facilities that the development contribution is to 
be used for or toward:

(e)  any other relevant factor associated with the 
relationship between the objector’s development 
and the development contribution to which the 
objection relates.”

Section 199C(3), however, provides:

“The right of objection conferred by this section 
does not apply to challenges to the content of a 
development contributions policy prepared in 
accordance with section 102.”

While MJV was not seeking a rewrite of the DC policy 
or its setting aside as unlawful (it was seeking that the 
application of the DC policy to its 80-lot development be 
modified to meet the relevant statutory requirements), the 
DC commissioners ultimately found:
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“In summary we consider the district wide approach 
is an integral part of the DCP and is a determining 
factor in the setting of the charges. We therefore 
agree with the submissions for Council that ‘the 
proper focus of these proceedings must be the 
section 199D objection grounds set out in the 
notice of objection’. Consequently we do not look 
behind the DCP in making our determination but 
we do make a number of observations regarding 
the appropriateness of district wide catchments 
within the existing DCP.” (at [41]; footnote omitted)

The DC commissioners’ observations indicated that they 
were not impressed with the TDC approach, despite finding 
that they could not look behind the DC policy. In respect of 
the use of catchments, the DC commissioners observed or 
emphasised that a key DC principle is that the cost “should 
be determined according to, and be proportional to, the 
persons who will benefit from the assets”, and that while 
this could be the “whole community”, they expected that 
this would be “specific to the community of benefit” (at 
[49], citing s 197AB(c)). This was consistent with another 
general principle that DC policies should avoid “grouping 
[assets] across an entire district wherever practical” (at [49], 
citing s 197AB(g)(ii)). In particular, the DC commissioners 
commented that:

“… it [was] difficult to understand [how] the 
existing DCP wastewater catchment grouped 
assets in Mapua, St Arnard and Takaha given these 
communities are distant from each other by at least 
75 kilometres. …

…

… it appeared odd that vastly disconnected spatial 
communities should … somehow be connected 
through a financial mechanism. Consequently 
on that matter the existing DCP also fell short of 
expectations.” (at [51]–[53])

The DC commissioners also had concerns about the level 
of information that the TDC had originally provided to 
support its DC policy. Much of the information only came 
out through the objection process, rather than being 
provided up front and/or accompanying the DC policy 
itself.

The TDC has since acknowledged some of these 
shortcomings in its DC policy, and is considering moving 

to a multi-catchment approach in the future. Accordingly, 
the MJV objection might have triggered a review of the 
TDC DC policy of potential benefits to other developers in 
the future. But the objection did not directly help MJV, and 
in light of the approach that the DC commissioners took to 
“scope”, many developers might still look to judicial review 
in the future, rather than the objection process under the 
LGA 2002.

JUDICIAL REVIEW

The validity or lawfulness of a DC policy or a specific DC 
levy remains open to challenge by way of judicial review, 
notwithstanding the objection procedure. The LGA 2002 
also preserves, in s 199N, the opportunity to judicially 
review a decision of a DC commissioner on an objection 
(there is no general right of appeal against a decision on a 
DC objection).

Judicial review of a DC policy would generally be framed 
within one or more of the three traditional grounds of 
judicial review, ie “procedural impropriety”, “irrationality” 
and/or “illegality”; or, as Robin Cooke put it in “Third 
Thoughts on Administrative Law” (1979) 5 New Zealand 
Recent Law 218 at 225, has the decision-maker acted “in 
accordance with law, fairly and reasonably”?

The shortcomings in the TDC’s provision of information 
to explain and support its DC policy, and allow its validity 
to be tested through the development of the DC policy, 
might have grounded a procedural challenge, for example. 
The substantive failure of the TDC to use catchments when 
it is practical to do so might also have founded a challenge 
based on a failure to comply with the relevant statutory 
requirements.

It will be interesting to see if developers do still take up 
the objection process in the future, despite its limitations, 
or instead continue to seek judicial review. In other words, 
are we back to the future of judicial review (as was the case 
with DCs originally), rather than the limited quasi-appeal 
objection process now provided under the LGA 2002?

*Note: The author was counsel for Mapua Joint Venture in 
respect of its objection to the development contributions 
imposed by the Tasman District Council.
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Otago graduate and Kahui Legal Associate 
Maia Wikaira is the recipient of a prized 2016 
Resource Management Law Association post 
graduate scholarship. 

Maia is enrolled in an Environmental Law and Policy 
LLM at Stanford Law School which annually takes 15 
students globally. Her thesis will explore the provision 
for iwi rights and interests in New Zealand’s freshwater allocation framework.  

She will analyse water market and pricing regimes in the US and the provision for 
Native American water rights and interests in state or federal allocation frameworks 
to identify potential options for provision for iwi rights and interests.  

She will also present to the World Indigenous Law Conference in California on 
New Zealand’s freshwater regulatory framework.

True to RMLA’s ethos of fostering an understanding of resource management law 
and its implementation in a multidisciplinary framework, the RMLA scholarship not 
only provides financial support for the applicants’ research thesis; it also provides a 
powerful platform for their career advancement.

Maia will see her work published, either in the RMLA’s highly respected Resource 
Management Theory & Practice annual publication; or in RMLA’s widely-read digital 
Resource Management Journal.

Bundled into the scholarship package is a one-year RMLA membership, providing 
unrestricted access to RMLA’s publications, news and discounted entry to all RMLA 
events. This provides our scholarship winners with invaluable learning as well as 
networking opportunities with RMLA’s diverse, broad-based membership.

The RMLA extends its warmest congratulations to Maia and wishes her every 
success in her postgraduate studies.

RMLA Scholarships are now available for 2017-18. 

To find out how to apply, visit: http://www.rmla.org.nz/community/scholarships-
awards/scholarships/To find out how to apply, visit <http://www.rmla.org.nz/
community/scholarships-awards/scholarships/>.
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