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Who speaks for the 
Trees?

INTRODUCTION

Who speaks for the trees? As the Lorax cried in Dr Seuss’ 
1971 eponymous book: “I speak for the trees, as the trees 
have no tongues.”

Recently, New Zealand granted legal personhood to the 
Whanganui River and Te Urewera. These constructions of 
legal personhood have occurred in the context of Treaty 
of Waitangi settlements. Internationally we have seen 
Ecuador include protection for the rights of nature in the 
constitution, and judicial recognition in India of the legal 
personhood of the rivers Ganga and Yamuna. We see a 
nascent global moral, judicial, and legislative approach 
toward practical recognition of non-anthropocentric 
conceptions of nature. 

The Resource Management Act 1991 (RMA) represents 
both anthropocentric and non-anthropocentric, or 
ecocentric principles of sustainability. Against the backdrop 
of emerging novel legal recognition of the natural world, 
we explore whether or not anthropocentric conceptions 
of sustainability are failing, and whether or not stronger 
recognition of the non-anthropocentric conception of 
the natural environment – recognition of its intrinsic value 
irrespective of human needs – is a necessary legal step to 
achieve strong sustainability in New Zealand.

NON-ANTHROPOCENTRIC LEGAL TRENDS

Professor Klaus Bosselmann sees that anthropocentric 
theorists rely upon traditional (Western) values based on 

human welfare or human rights, and view the environment 

as of instrumental value, and that “non-anthropocentric”, 

or “ecocentric”, theorists hold that the non-human 

environment has value irrespective of human needs (intrinsic 

value) (Klaus Bosselmann “Strong and Weak Sustainable 

Development: Making Differences in the Design of Law” 

(2006) 13 South African Journal of Environmental Law and 

Policy 39). 

Professor Bosselmann sees that anthropocentric 

conceptions of sustainability may be characterised as weak, 

while ecocentric sustainability characterised as strong.
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There have been a range of recent legal developments 
which embrace a non-anthropocentric conception of nature, 
and codify this conception and associated protections.

NEW ZEALAND

Recently, the Whanganui River was given legal personhood 
through the Te Awa Tupua (Whanganui River Claims 
Settlement) Act 2017 (the Act). The river, or Te Awa Tupua, 
is defined as:

“Te Awa Tupua is an indivisible and living whole, 
comprising the Whanganui River from the 
mountains to the sea, incorporating all its physical 
and metaphysical elements.” (s 12)

Section 14 of the Act declares Te Awa Tupua to be a legal 
person which has all the rights, powers, and duties of a 
legal person, with some liabilities excluded by the Act. The 
office of Te Pou Tupuna was established by the Act to be 
the human face of Te Awa Tupua and act in its name.

In 2014, the Te Urewera Act was passed, recognising 
legal personhood for Te Urewera. Te Urewera Board was 
established to represent Te Urewera. 

These Acts embody the integration of Māori views, 
knowledge system and values with Western legal systems 
and Western norms. Recognition of legal personhood 
is the best available proxy to reflect Māori spiritual and 
genealogical ties, as well as kaitiakitanga (guardianship 
and protection). 

ECUADOR

Arguably the pioneer in evolving legal conceptions of the 
natural world has been Ecuador. In 2008 Ecuador rewrote 
its constitution, including a chapter stipulating rights for 
nature. This inclusion of rights for nature in the constitution 
has resulted in the legal authority to enforce these rights 
on behalf of ecosystems. This arguably provides a broader 
protection than legal personhood, as any individual can 
bring legal action on nature’s behalf.

The first successful case was brought in 2011 by two 
property owners on behalf of the Vilcabamba River. The 
plaintiffs sought an injunction to stop a road-widening 
project and the deposit of excavation material in the 
Vilcabamba River. The case resulted in an injunction, a 
remediation and rehabilitation plan, environmental permit 
scrutiny, and implementation of corrective actions.

INDIA

In March 2017, the High Court in the Himalayan state of 
Uttarakhand, India, declared the Ganga River to be a legal 
person (Salim v State of Uttarakhand 2017 SCC OnLine 
Utt 367): 

“... the Rivers Ganga and Yamuna, all their 
tributaries, streams, every natural water flowing 
with flow continuously or intermittently of these 
rivers, are declared as juristic/legal persons/living 
entities having the status of a legal person with 
all corresponding rights, duties and liabilities of 
a living person in order to preserve and conserve 
river Ganga and Yamuna.” (at 19)

The decision appointed the Chief Secretary and the 
Advocate General of the State of Uttarakhand to be 
“persons in loco parentis as the human face to protect, 
conserve and preserve Rivers Ganga and Yamuna ... and 
also to promote the health and well being of these rivers” 
(at 19).

This protection is judicial, not legislative, and therefore 
has not arisen from political discussion and consensus 
from democratically accountable lawmakers. While the 
protection of the Ganga River has arisen in the context 
of Hindu beliefs, it is still notable to include these non-
anthropocentric values in a judicial context, regardless 
of their genesis. Similarly, the values in New Zealand 
propelling legal personhood arose in the context of Treaty 
of Waitangi settlements and Māori beliefs. 

AUSTRALIA

Australia has recently created the Board of Management 
for Uluru–Kata Tjuta National Park, which is made up of 
the Director of National Parks, eight Aboriginal members 
nominated by Aboriginal Anangu owners, and four 
members nominated by various government institutions. 
As set out in the Plan of Management, the development 
and interpretation of park policy is guided by Tjukurpa, or 
the Aboriginal sense of law which unites the local tribes 
with each other and the landscape, and which embodies 
the principle that humans and the natural landscape are to 
live harmoniously with each other.

Continued
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EMERGING NON-ANTHROPOCENTRIC 
APPROACH

These examples are indicative of changing legal 
conceptions of nature toward a non-anthropocentric 
approach that recognises the values of the natural world, 
irrespective of human needs.

While critiques have arisen of this move being “legislative 
lunacy” (Jamie Whyte “Old man river law a case of 
legislative lunacy” The New Zealand Herald (online 
ed, Auckland, 20 March 2017)), we consider that a 
shift to similar non-anthropocentric conceptions of the 
environment is a global trend. While global acceptance is 
a far distance away, nevertheless we believe that the move 
to recognising the importance of protection models for the 
natural environment is well underway. Such a shift will likely 
not equate to a rapid shift of the general consciousness. 
Future acceptance of this conception will likely be driven by 
conspicuous instances of environmental degradation and 
climate change effect, but also the awareness of the need 
for a global moral shift in attitude toward our obligations in 
relation to environmental protection. 

A prominent counter-example to this is the withdrawal 
on behalf of the United States of America from the Paris 
Climate Agreement. This counter-example can be seen 
to represent the reactionary attitude of people who feel 
disempowered by the introduction of an environmental 
protection agenda at the cost of jobs and income security. 
This reaction is one outcome arising from proposed 
strong environmental protection measures, and one 
which we believe points to the necessity of responsible 
implementation of protection policies, and the need for 
education and a cultural shift toward recognition of societal 
responsibilities to the environment.

RESOURCE MANAGEMENT ACT – STRONG OR 
WEAK SUSTAINABILITY?

Professor Bosselmann considered the RMA to be an 
expression of ecocentric sustainable development 
principles (Bosselmann (2006)). The purpose and principles 
of the RMA were considered to be an expression of:

• intragenerational justice, (“… in a way, or at a rate that 
enables people and communities to provide for their 
social, economic, and cultural well-being[.]”)(s 5(2)); 

• intergenerational justice, (“while sustaining the potential 
of natural and physical resources … to meet the 

reasonably foreseeable needs of future generations[.]”)
(s 5 (2)(a)); and 

• interspecies justice, (ss 6-8, in particular recognition of 
kaitiakitanga and the intrinsic values of ecosystems).

However, the incorporation of ecocentric principles in 
the RMA has not, as such, led to strong sustainability 
outcomes. Outcomes can be in part attributed to a lack 
of effective implementation, and while judicial comments 
in Environmental Defence Society Inc v The New Zealand 
King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 
593 held that the RMA does contemplate the setting of 
environmental bottom lines, arguably the RMA has failed 
to establish a clear environmental bottom line approach 
in practice. As the recent report by the Productivity 
Commission (New Zealand Productivity Commission 
Better Urban Planning (February 2017)) (the Productivity 
Commission’s Report) states bluntly that the:

“… current system is failing not only to cope with 
the challenges of high-growth cities, but also to 
protect important parts of New Zealand’s natural 
environment ... These failures point to weaknesses 
in how New Zealand’s planning system is designed 
and operated.” (at 3)

The Productivity Commission’s Report considers that the 
weakness of the RMA planning system includes unclear 
legislative purposes and environmental limits. Notably, 
the Productivity Commission’s Report identifies people’s 
distinct anthropocentric and non-anthropocentric 
conceptions of the “value” of the natural environment. 
Further, the Productivity Commission’s Report sees that 
current statutes and practices blur the natural environment 
and the built environment, providing inadequate security 
for the former, and insufficient certainty about development 
ability in the latter. The Productivity Commission’s Report 
concludes that: 

“The natural and built environments require 
different and distinctive regulatory approaches. 
The natural environment needs a clear focus on 
setting standards that must be met, while the built 
environment requires assessments that recognise 
the benefits of urban development and allow 
change.” (at 426)

The Productivity Commission’s Report recommends a range 
of changes to reform New Zealand’s planning system. Such 
recommendations are outlined in chapter 15 and include: 
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• separate principles for the natural and built environments 
contained in a single resource management and 
planning statute, and a clear outline of how to 
manage the interrelation between the natural and built 
environments and their different principles;

• clearer language in the new Act;

• better use by central government of National Policy 
Statements and National Environmental Standards to 
clearly signal direction and expectations, with the aim 
to overcome supply failure and reduce uncertainty and 
therefore leave fewer difficult issues for the courts to 
resolve;

• more responsive infrastructure provision through 
enabling more high-growth councils to be more 
responsive in providing infrastructure;

• better quality planning through spatial planning and 
reviews by independent hearings panels;

• effective representation through council use of correct 
engagement tools;

• wider recognition and protection of Māori interests; and

• stronger and different capabilities and culture within 
councils and central government, including a stronger 
focus on rigorous analysis of policy options and planning 
proposals through increased technical capabilities of 
councils in environmental science, economic analysis, 
policy analysis and evaluation, and understanding of the 
worldviews of mana whenua.

The Productivity Commission’s Report states that these 
changes will result in easier development and lessening 
housing costs; cities being enabled to develop and 
function to their full potential; quality infrastructure; 
better protection of the natural environment; efficient and 
effective plan making; effective regulatory stewardship; 
and greater societal benefits from promoting Treaty of 
Waitangi principles in planning.

Such considerations of both the need for protection of 
natural environments, and the need for development 
and infrastructure within built environments, represents a 
responsible approach which will hopefully act to reduce 
reactive dissent against the environmental measures 
contained in the Productivity Commission’s Report.

A PATH TO MORE ROBUST SUSTAINABILITY? 

The recognition of legal personhood for the Whanganui 
River and Te Urewera is a non-anthropocentric conception 
– one which is particularly in line with Māori beliefs. 
The geneses of these two bodies in Treaty of Waitangi 
settlements is a translation of non-anthropocentric cultural 
attitudes into legislation. This is a remarkable step for a 
country to take, and speaks volumes to our willingness to 
embrace different understandings and viewpoints, and 
to honour the role that Māori play in the history of New 
Zealand and in its future. 

While there may be scope to recognise legal personhood 
outside the Treaty of Waitangi framework, there might also 
be scope for recognition of wider rights of nature. As New 
Zealand does not have a single constitution there would 
nevertheless be workarounds available for recognition of 
rights of nature in our laws and enforcement of such. 

It is likely that whatever methods are explored to ensure 
more robust protection in line with non-anthropocentric 
values will attract controversy – cries that it goes too far 
and at the same time shouts that it does not go far enough.

The Productivity Commission’s recommended changes 
may be the middle step which is needed at this hour – 
clearly guided by the value of natural elements, but not 
proposing an entirely novel approach in New Zealand 
which would be unpalatable to many. 

Would the Productivity Commission’s vision allow us 
to speak for the trees? Currently the Commission’s 
recommendations are just ideas on a page, and it will 
take time, energy and dedication to turn these ideas into 
legislation. We believe that the concepts contained in the 
Productivity Commission’s Report are a positive step, and 
while they might not be so radical as to give voices to the 
trees themselves, such a step would allow us to speak for 
the trees, in a measured way.


