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“Please, Sir, I want some more.”
 � Bal Matheson, Partner, and David Alley, Solicitor, Russell McVeagh

Introduction

The look of horror following Oliver Twist’s famous request 
has been reflected upon many council officers’ faces in 
response to requests for longer term resource consents. 
“It’s against policy”, some say. “We only ever issue (at best) 
15‑year consents”, say others. Like Oliver Twist, we say that 
it is time to ask for more.

The maximum term of 35 years for certain consents has 
remained unchanged since the Resource Management Act 

1991’s inception, and it was said to reflect the economic life 
of a developer’s investment (Rt Hon Geoffrey Palmer Report 
of Committee on Resource Management Bill (28 August 1990) 
510 NZPD 3952, Hansard).

To the extent that the 35‑year maximum time period was 
ever anything other than an arbitrary choice and did 
actually reflect the economic life of an investment, the 
efficacy of that period has been whittled away such that a 
35‑year resource consent is now the rare exception, rather 
than the rule (... Oliver Twist’s gruel is becoming ever 
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thinner). While we accept that flexibility in term is one 
important tool in managing potential adverse effects, 
short‑term resource consents are increasingly being 
used as an “easy alternative” to properly assessing 
effects or developing robust conditions, or because 
of a perceived future reluctance by councils to utilise 
review conditions, or enforce conditions.

In this article we argue that longer‑term resource 
consents can result in better environmental 
outcomes, reduce unnecessary reconsenting 
processes, provide greater investment certainty for 
businesses, facilitate the provision of infrastructure, 
and reduce the increasing pressure on existing 
industrial activities to move out of established 
industrial zones. We argue that there should be 
legislative amendment enabling a 50‑year term for 
resource consents for infrastructure, and that, if 
the 35‑year term is to remain for consents for other 
activities, legislative amendment is required to 
provide for a minimum period of 20 years unless 
either a shorter term is requested by an applicant, 
or, if there are special circumstances justifying 
a shorter term and if consent conditions cannot 
ameliorate any adverse effects arising out of those 
special circumstances.

The law

The legislative provisions relating to the term 
of resource consents under the RMA are well 
understood (s 123, RMA). In summary, unless 
otherwise specified, land use and subdivision 
consents and coastal permits for reclamations are 
for an unlimited period, and other coastal permits, 
discharge permits, water permits, and land use 
consents involving the beds of lakes and rivers, are 
all subject to a maximum term of 35 years. If no term 
is specified, the consent term is five years.

While coastal permits for aquaculture activities 
cannot be greater than 35 years, they must have 
duration of not less than 20 years unless the applicant 
has requested a shorter period, or a shorter period is 
required to ensure that adverse effects are adequately 
managed (s 123A, RMA). Section 123A was inserted 
in 2011 to incentivise marine farms by providing for 
greater certainty, in recognition of the significant 
investment necessary to develop a marine farm.

From the workhouse fl oor — how are consent 
authorities approaching term?

With the exception of the recent aquaculture 
amendment, there is no legislative guidance as to 

what might represent an appropriate minimum 
term. That lack of specific guidance has resulted 
in many regional councils developing their own 
policies and practises on what an appropriate term 
is, and Environment Court decisions have developed 
helpful guidance on the issue. We examine each of 
these briefly below.

Approach by regional councils

The Ministry for the Environment’s paper “Resource 
Consent Durations and Reviews” (September 2000) 
surveyed councils on consent durations for a range 
of resource consents (while this survey is dated, 
there is nothing to suggest that attitudes towards 
term have become more liberal, in fact the opposite 
is more likely to have occurred). Excluding land‑use 
consents, regional councils on average granted 
consents of only 16 years in the period January 1998 
to December 1999.

The RMA Quality Planning Resource’s 2013 guidance 
document titled Consent Steps — Resource consent 
conditions, no doubt prepared in response to this 
variable practise, advises:

A condition limiting the duration of consent to a 
short‑term period, may not be the best way to address 
uncertainty about an adverse effect. Assuming that 
there is no further information that would reduce the 
uncertainties and that they are not so significant that 
the consent application should be declined, a range 
of adaptive management, monitoring/reporting and 
review conditions may at times be more appropriate.

Judicial guidance

The Environment Court in Brooke-Taylor v 
Marlborough District Council W67/04, at [69], 
highlighted the absurdity of granting short‑term 
consents for structures with a lengthy design life, 
well beyond the duration of the resource consent:

In our view, it is not efficient in terms of section 5 to 
require applicants to submit a full application in 10 
years for a structure designed to last 50 years, when 
there is nothing to suggest the proposed jetty requires 
re‑evaluation from an RMA perspective at the end of 
the decade.

The earlier Environment Court decision PVL 
Proteins Ltd v Auckland Regional Council A61/2001, at 
[30], [31] summarised previous judicial guidance on 
term in this way:
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Uncertainty for an applicant of a short term, and 
an applicant’s need (to protect investment) for as 
much security as is consistent with sustainable 
management, indicate a longer term. Likewise review 
of conditions may be more effective than a shorter 
term to ensure conditions do not become outdated, 
irrelevant or inadequate.

By comparison, expected future change in the vicinity 
has been regarded as indicating a shorter term. Another 
indication of a shorter term is uncertainty about the 
effectiveness of conditions to protect the environment 
(including where the applicant’s past record of 
being unresponsive to effects on the environment 
and making relatively low capital expenditure on 
alleviation of environmental effects compared with 
expenditure on repairs and maintenance or for profit). 
In addition, where the operation has given rise to 
considerable public disquiet, review of conditions may 
not be adequate, as it cannot be initiated by affected 
residents.

The Court of Appeal’s decision in Ngati Rangi 
Trust v Genesis Power Ltd [2009] NZCA 222, (2009) 
15 ELRNZ 164 regarding consents to operate the 
Tongariro Power Development Scheme highlights, 
at least from an applicants’ perspective, what 
appears to be the primary motivation behind 
the granting of shorter term consents, namely to 
encourage the consent holder to do something 
or to allow time for some other process to occur. 
In that case, the Environment Court had granted 
consent for 10 years on the basis that a “meeting of 
the minds” needed to occur between Genesis and 
the Trust on long‑term mitigation measures. The 
key issue for the Court of Appeal to decide on was 
whether the “meeting of the minds” concept was an 
improper test used to fill an evidential gap; that gap 
having been created because the Trust had failed to 
specify measures which would mitigate the adverse 
effects. William Young P stated, at [44]:

I cannot see a credible basis for concluding that 
an appropriate duration for the consent was only 
10 years. It is, for instance, inconceivable that the 
Environment Court considered that the TPD [Scheme] 
should cease operating at the expiry of its 10‑year 
consent. So the key issue was mitigation. Although I do 
not see the case as turning on an onus of proof on the 
iwi parties, their lack of engagement and the proffer 
by Genesis of an apparently viable mechanism (the 
review condition) are important considerations. In the 
normal course of events these considerations would 
be likely to have resulted in a 35‑year term along with 
a review condition. In any event, given that the case 

was about mitigation, it is difficult to see what was 
wrong with the review condition suggested by Genesis.

Given the importance of term, one might have 
expected a greater number of court decisions 
addressing this issue. However, an applicant is most 
unlikely to appeal solely on the question of term. 
Rather, the tendency is to simply accept the shorter 
term, and re‑apply in the future. For the reasons 
discussed below, that approach is inefficient and is 
leading to suboptimal outcomes.

Why is the current legal framework failing?

Flexibility in term can be an important tool in 
ensuring that any particular project achieves the 
purpose of the RMA, however the manner in which 
the term provisions are being applied means that 
there needs to be legislative amendment to provide 
more directive guidance to decision‑makers.

An argument could be made that the RMA’s “default” 
position is (or at least, should be) 35 years, and that if 
a consent authority is going to impose a shorter term 
then it should justify that shorter term. This issue 
was addressed squarely by the Environment Court 
in Curador Trust v Northland Regional Council EnvC 
A069/06. In that case, the Court concluded, at [27], 
that if there is a default position in the RMA, then it is 
five years and not 35 years:

the Act is clear that the presumptive period is five years 
and the maximum period for which consent can be 
granted is 35 years. We are unable to see any basis upon 
which this creates an assumption that consent should 
be granted for 35 years unless there is good reason to 
depart from that.

Based on the reported original rationale for 35 
years (ie being the economic life of an investment 
by developers), it is difficult to see how a term 
seven‑fold shorter could represent an appropriate 
default term, and it is most unlikely that this was 
the parliamentary intention at the time. However, 
in the absence of a specific minimum term, five 
years would represent the default period. The 
recent aquaculture amendment is parliamentary 
recognition that short‑term consents represent 
a barrier to investment. This barrier applies 
more broadly than just in the aquaculture field, 
and shorter term consents are having a far 
wider detrimental impact than just discouraging 
investment. We set out below a small selection 
of examples of this broader detrimental impact, 
followed by our suggested amendments.
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What problems are caused by short-term resource 
consents?

Resource consents are an essential element of 
virtually every industrial or infrastructure project 
or activity, within most parts of the primary 
sector. Despite that, the importance of the term 
of a consent is often overlooked or not fully 
appreciated by consent authorities. Some examples 
of how short‑term consents dis‑enable sustainable 
management include:

(a) Investment decisions on industrial sites will, in 
many cases, be driven by the term of a discharge 
permit. The land use consents are permanent, 
and all necessary property rights will be held. 
Accordingly, whether or not a business decides to 
invest in the plant, replace equipment, intensify 
operations etc, will be driven by how long they 
have certainty on the site and knowledge of 
the consent conditions with which they need 
to comply. While it is easy to say that consents 
will be renewed there is no guarantee of that, 
and even if the consents were to be renewed, it 
is almost certain that the conditions of consent 
would change through that process. On the 
other hand, if a long‑term consent were granted, 
it might enable an operator to undertake a 
significant capital investment programme 
resulting in a step change in offsite effects.

(b) While discharge permits will impose minimum 
standards, many operators of industrial sites 
voluntarily take initiatives to reduce offsite 
emissions. In many cases, it is this combination 
of small steps that cumulatively lead to 
improvement in neighbouring amenity. For 
these smaller projects, it is far easier to obtain 
approval to spend the capital if the business 
case for these projects is supported by a longer‑
term consent. (This incremental improvement 
leads to a better environmental outcome 
sooner, and businesses should be encouraged 
to take this approach; on the other hand, 
imposing a succession of short‑term consents is 
likely to discourage investment in these onsite 
improvements, and is far more likely to result 
in these improvements being “saved up” to 
present at the next resource consent process.)

(c) At a broader level, the term of resource 
consents for industrial activities can shape 
the evolution of neighbourhoods. For example, 
Auckland is facing a shortage of suitable 
industrial‑zoned land, and many of the existing 
industrial activities are facing increased 

reverse sensitivity effects from encroaching 
residential activities. The fact that these 
industrial activities are only being given short 
term (ie 10‑year) consents is being seen as a 
signal that these areas are “zones in transition” 
and that industrial activities are on the way 
out. Certainly in Auckland it is possible that the 
increasing squeeze on industrial‑zoned land 
and on certain types of industrial activities is 
the result of the previous Auckland Regional 
Council’s “policy” not to issue air‑discharge 
permits for longer than 10‑12 years. The 
corollary is also true however: if industrial 
activities are issued 20‑year consents (or 
longer) then that is a clear signal that these 
activities are “here to stay” and the zoning and 
surrounding land use needs to be managed 
accordingly.

(d) In respect of some types of activities, it is 
nonsensical to suggest that they are not 
permanent, and while it may be appropriate 
to reconsent these activities at some point in 
the future, the period between replacement 
consents for some activities should be 
considerably greater than even 35 years. Some 
examples include bridges or pipelines over 
rivers or within the coastal marine area, wharf 
structures, large scale hydro or water storage 
dams, or stormwater discharges from activities 
that are authorised by permanent land use 
consents or designations. Most of the structures 
over or under rivers, or in the coastal marine 
area, will have a design life well in excess of 
100 years, and in many cases the nature of the 
adverse effects from these activities will not 
change even over long periods. Indeed in the 
case of large infrastructure projects, they 
become part of, and contribute to, the qualities 
of the environment (eg, wharf structures, lakes 
created behind dams).

How to get more, for less?

We recommend legislative amendment to address 
the current difficulty in practice, namely regional 
councils adopting a “policy” of shorter term 
consents and then effectively forcing applicants to 
justify a “longer” term.

A strong case could be made for a longer minimum 
term than the 20 years we are proposing. We have 
suggested 20 years because:

• that term reflects the minimum term specified in 
s 123A, and there is some legislative precedent for it;
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• 20 years represents two “life cycles” of regional 
and district plans (these plans are influenced by, 
and influence, certain types of resource consents, 
both in respect of surrounding land use controls 
as well as the appropriateness of discharge 
standards); and

• a 20‑year term is an appropriate mid‑point, still 
enabling longer terms to be granted in appropriate 
cases, but long enough to be meaningful in respect 
of investment certainty.

We are certainly not suggesting that this should be 
applied as a new maximum term, but rather that 20 
years represent a starting point, above which an 
applicant might have to justify a longer term, and 
below which a consent authority would need to 
point to special circumstances to support a decision 
to impose a shorter term.

The proposed changes will not prevent shorter 
term consents being granted where that is 
requested by an applicant (eg construction‑related 
consents, or where a trial period is requested), 
nor will it prevent regional councils being able 
to approve a shorter time period where there are 
special circumstances. That phrase has been the 
subject of some judicial guidance in the context of 
notification, and reflects the reasonably high test 
that we consider necessary. We have suggested a 
further restriction on a consent authority’s ability 
to rely on special circumstances, namely that the 
consent authority needs to also be satisfied that 
it is not possible to impose conditions of consent 
that would address the concern about a minimum 
term of at least 20 years (we acknowledge that this 
additional test is more stringent than that currently 
provided for in s 123A).

Finally, the proposed changes recognise that 
national environmental standards may in future 
provide for shorter minimum consent terms for 
specific activities in order to address environmental 
effects (eg water quality effects at a catchment 
level), or a longer minimum term for certain types 
of infrastructure (ie greater than 35 years).

While there has been no mention of consent term in 
the current round of legislative amendments, if the 
Government is serious about reducing unnecessary 
red tape, enabling infrastructure, and improving 
investment certainty, these proposed amendments 
are worthy of serious consideration.

Significant benefits will result from these 
proposed amendments, without compromising 

environmental outcomes. In fact, we see increased 
certainty of term as leading to much better 
environmental outcomes for less regulatory effort 
and cost.

A proposed mark‑up of s 123 is set out below 
(amendments in italics):

123. Duration of consent

(1) Except as provided in [section  123A or 125],—

(a) The period for which a coastal permit for a 
reclamation, or a land use consent in respect 
of a reclamation that would otherwise 
contravene section 13, is granted is unlimited, 
unless otherwise specified in the consent:

(b) Subject to paragraph (c), the period for which 
any other land use consent, or a subdivision 
consent, is granted is unlimited, unless 
otherwise specified in the consent:

(c) The period for which any other coastal permit, 
or any other land use consent to do something 
that would otherwise contravene section 13, is 
granted is such period, not exceeding 35 years, 
as is specified in the consent and if no such 
period is specified, is 5 years from the date of 
commencement of the consent under section 
116:

(d) The period for which any other resource 
consent is granted is the period (not exceeding 
35 years from the date of granting) specified in 
the consent and, if no such period is specified, 
is 5 years from the date of commencement of 
the consent under section 116:

(e) Notwithstanding subsections 1(c) and (d) above, 
a resource consent may be issued for a period 
not exceeding 50 years if the activity to which 
the resource consent applies is infrastructure 
as de�ined by s 2, Resource Management Act 
1991, and if that infrastructure has a design life 
exceeding 50 years.

(2) The periods speci�ied under subsection (1)(c)-(d) 
must be not less than 20 years, and in respect of a 
period speci�ied under subsection 1(e) must be not 
less than 35 years, from the date of commencement 
of the consent under section 116A unless—

(a) the applicant has requested a shorter period; or

(b) a shorter period is required because:
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Editorial
 � Associate Professor Jacinta Ruru (University of Otago) RMLA General Editor

(i) special circumstances exist in relation to the 
application; and

(ii) the adverse effects arising from those 
special circumstances cannot be avoided, 
remedied or mitigated through consent 
conditions; or

(c) a national environmental standard provides a 
different minimum term for the consent.

If these amendments are made to s 123, then s 123A 
would become redundant and could be deleted.

Conclusion

If our recommended legislative amendments are 
not made, we would encourage consent authorities 
to consider more carefully the appropriate term of 
a resource consent.

There are a range of methods already within the RMA 
and accompanying jurisprudence that can be used to 
appropriately mitigate the inevitable uncertainties 
that arise from granting longer term consent. 
These include review conditions, requirements for 
applicants to report on emerging emission control 
technology, and the use of BPO‑type conditions, all 
of which encourage continuous improvement. There 
are also express provisions enabling the mandatory 
review of consents, if new regional plans or national 
environmental standards are promulgated. While 
considerable thought needs to be given to the wording 
of these types of conditions, and while there may need 
to be additional steps required in the future (by either 
the consent authority or the consent holder), the 
benefits of a longer term consent can be considerable.

So, the next time Oliver Twist nervously asks for 
more, do not be Mr Bumble but rather ask “How 
much, and what will I get in return?”
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Please make cheques payable to the Resource Management Law Association of New Zealand Inc.

Kia ora koutou

In the deep South, writing this on a cool Dunedin 
evening, the summer sun and light of January seem 
an age ago. But with this being our first Resource 
Management Journal publication for 2015, my 
thoughts are scanning the past four months. The new 
term National‑led Government began the year with 
an expected bang: the announcement to overhaul 
the Resource Management Act 1991. Minister for 
the Environment, Hon Nick Smith announced in his 
20th annual speech to Nelson Rotary on 21 January 
“the Resource Management Act has produced over 
80,000 pages of plans and rules across New Zealand’s 
78 councils. This 10‑metre mountain of red tape 
is holding back the development of new houses 
and jobs, and it is not performing well enough in 
managing key resources like freshwater.”

Dr Smith emphasised that “the Government is 
planning the most significant overhaul of the 
Act since its inception 25 years ago. We want to 
modernise the purpose to make it more practical 
and relevant, standardise council plans and simplify 
the process for gaining consents” (see Nick Smith 
“RMA reform agenda outlined” (21 January 2015) 
<www.beehive.govt.nz>). But with the surprise 

win in March by Hon Winston Peters for NZ First 
in the Northland by‑election, the Government has 
potentially lost its majority support in the House for 
reforming the RMA in any radical manner. It is as yet 
unclear how the National Party will proceed with its 
reforms, and in what shape they will be.

Another topic that has been ramping up for several 
years now is the water one, and 2015 appears to be 
showing strong form in maintaining the momentum. 
The Government’s hope, in the power of collaboration 
for solution building for water, remains strong. On 
26 February, Hon Nick Smith welcomed the launch 
of the Waikato River Restoration Strategy which 
brings together landowners, industry, iwi and local 
and central government to develop a five‑ to 15‑year 
strategy for the River’s restoration and ongoing 
well‑being (see Nick Smith “New collaborative 
initiative to restore Waikato River” (26 February 
2015) <www.beehive.govt.nz>).

Coupled with success on the Waikato River, the 
Ministers for the Environment and Primary 
Industries have this year revived the Land and Water 
Forum, which has as its headline webpage statement 
“A Common Direction for Water Management in 
New Zealand” (see <www.landandwater.org.nz>). 
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The Forum will continue its past work of assisting the 
Government with further development and delivery 
of water policy reform. The terms of reference for 
this third phase of the Forum’s mandate will be to 
provide advice over the next few years.

In September, the Forum will advise on how to 
maximise the economic benefits of freshwater 
while managing within water quality and quantity 
limits that are set consistent with the National 
Policy Statement on Freshwater Management 2014 
(NPS‑FM). By September next year the Forum 
is expected to have contributed to the further 
population of the National Objectives Framework 
and commented on the overall implementation 
of the NPS‑FM. By December 2017 the Forum will 
have reviewed overall changes to water policy and 
its implementation, the lessons learned, and noted 
any further work required to achieve the overall 
objective of improved water management in New 
Zealand. It is good news to have Alistair Bisley and 
his team of Trustees and Members refunded.

The Government has also released Guidelines for 
implementing the NPS‑FM. See the Ministry for the 
Environment website that provides regional councils 
with guidance implementation for the freshwater 
planning process; establishing the baseline, setting 
freshwater objectives, developing options, choosing 
preferred options, writing and implementing 
plans and monitoring successes. There is a helpful 
diagram to picture this evolution by the Ministry 
for the Environment at “Guidance on implementing 
the National Policy Statement for Freshwater 
Management 2014” <www.mfe.govt.nz>.

Of course water has also been in the media within 
the context of Māori rights to it. Now, this is 
something that I have written much about, arguing 
in published work that while the inherited common 
law might hold in one doctrine that water cannot 
be owned, there is another doctrine that holds that 
the property of a First People is to be recognised 
and provided for when sovereignty transfers to 
an English authority (for example “Indigenous 
restitution in settling water claims: the developing 
cultural and commercial redress opportunities 
in Aotearoa, New Zealand” 2014 (10) Resource 
Management Theory & Practice). This is the doctrine 
of Native Title and it is an accepted component of 
New Zealand law. It is highly likely that the doctrine 
encompasses land and water. Moreover, there is 
the Treaty of Waitangi that even in its diminished 
English version still firmly recognises continuing 
Māori property interests in land, forests, fisheries 
and other treasures.

Water must be a core component of this. The National 
Party has long recognised Māori have interests in 
water and that those interests need to be defined 
(although the National Party does not accept that 
the interests can assume ownership qualities). 
The issue has always publicly been a hot one, and 
national media attention is far from waning. The 
article “Maori in freshwater bid” is just one example 
that discusses how and why “Maori leaders have 
mounted a bid for effective ownership of a share 
of the country’s freshwater” (see Vernon Small and 
Libby Wilson “Maori in freshwater bid” (12 April 
2015) <www.stuff.co.nz>).

Interestingly the issue has also received mounting 
international attention. The Economist ran a story 
on 5 May entitled “Water, water everywhere but no 
guarantee against squabbling over ownership” (at 
<www.economist.com>). The article opens with 
these words:

UNLIKE so many countries these days, New Zealand is 
blessed with an abundance of freshwater. Its temperate 
climate, regular rainfall over much of the country, 3,800 
lakes a hectare each or larger and 180,000 kilometres 
of rivers ensure a good supply. But who owns all this 
plenty? The government’s view is that no one owns it: 
not the State, nor any group or individual. But some 
leaders of the people who have lived in this country the 
longest, the Maori, would like to challenge that notion.

The issue is one New Zealand certainly needs to 
resolve, and New Zealand is not alone in its quest 
to do so. Indigenous Peoples’ rights and interests in 
water are controversial in many English‑colonised 
countries. For example, this recent British Columbia 
Court of Appeal decision from Canada is of interest: 
Saik’uz First Nation v Rio Tinto Alcan Inc decided 
15 April (for a good overview of the case and a link to 
download, see University of Saskatchewan  “Saik’uz 
First Nation v Rio Tinto Alcan Inc” (17 April 2015) 
<www.usask.ca>).

So, as always, lots is happening in the RMA field! 
Readers, please do consider writing an article for the 
RMJ … we love to receive your submissions.

In this issue, we have several great articles. Our 
opening is an excellent piece by Bal Matheson and 
David Alley from Russell McVeagh, that challenges us 
to think more about the appropriate maximum lengths 
for resource consents. Many of the subsequent articles 
focus on discussing recent significant cases. Sally 
Gepp looks at the recent Environment Court’s decision 
in Ngāti Kahungunu Iwi Inc v Hawke’s Bay Regional 
Council [2015] NZEnvC 50. Bronwyn Carruthers 
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“Unders and overs” approach to water quality maintenance 
rejected

 � Sally Gepp, Environmental Lawyer, Royal Forest and Bird Protection Society of New Zealand Inc

to maintain and enhance water quality is 
mandatory, even where historical activities 
may cause future degradation of water quality.

(b) That maintaining and enhancing “overall” 
water quality does not allow an “unders and 
overs” approach where some water is allowed 
to degrade on the basis that other water within 
the region will be commensurately enhanced.

(c) Thirdly, that protecting water from further 
degradation and improving it over time is 
necessary to provide for the relationship of 
Māori and their culture and traditions with 
their ancestral water (section 6(e) RMA), and 
also objectives and policies of the “National 
Policy Statement for Freshwater Management” 
(NPSFM) which provide for the involvement of 
iwi and hapū, and to ensure that tāngata whenua 
values and interests are identified and reflected, 
in freshwater management and decision‑making.

Hawke’s Bay Regional Resource Plan Change 5

Regional councils are tasked with controlling land 
use and discharges within their regions to maintain 

Introduction

The recent Environment Court’s decision in Ngāti 
Kahungunu Iwi Inc v Hawke’s Bay Regional Council 
[2015] NZEnvC 50 is significant for water quality 
management. The case centered on regional policy 
statement objectives of the Hawke’s Bay Regional 
Resource Plan that originally required:

• no degradation of existing groundwater quality in 
Heretaunga and Ruataniwha Plains aquifers; and

• the maintenance or enhancement of groundwater 
quality in [other] aquifers in order that it is 
suitable for human consumption and irrigation 
without treatment, or with treatment where 
necessary because of natural water quality.

This Environment Court decision, which rejected 
changes to the operative provisions which would 
have removed “no degradation” and “maintenance 
or enhancement” from the objectives, is notable for 
several reasons:

(a) First, the finding that the Resource Management 
Act (RMA) requirement on regional councils 

and Ezekiel Hudspith focus on the decision of the 
recently‑delegated Decision Making Committee of 
the Environmental Protection Authority, concerning 
the Chatham Rock Phosphate Ltd application to 
mine phosphorite nodules on the Chatham Rise. John 
Hudson’s article enticingly titled “Catch 22 Salmon” 
provides a focused look into the ramifications of the 
Supreme Court decision from last year on Outstanding 
Natural Features. Quentin Davies’ article following on 
from Hudson’s continues this focus on Outstanding 
Natural Features by discussing briefly the new High 
Court case on landscapes Man O’War Station Ltd v 
Auckland Council [2015] NZHC 767.

This issue also contains two articles on recent reform, 
and two book reviews. Claire Kirman, Daniel Sadlier 
and Victoria Jones provide a great overview of the 
RMA reform programme. Anna McConachy and 

Chaturika Jayasinghe discuss freshwater reform. 
Nicola Wheen discusses a new book Focus on 
Resource Management Law, and I discuss the new 
Vanishing Nature book.

Before signing off, it is with great pleasure that we 
welcome Associate Professor Nicola Wheen onto the 
RMJ Editorial Committee. Nicola joins in her role as 
the Academic representative of the RMLA.

I look forward to seeing many of you in Tauranga 
in September. In the meantime, if you wish to 
write an article for the RMJ, please contact me or 
Karol Helmink.

Ngā mihi 

Jacinta .
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and enhance water quality. They are also required 
to give effect to the NPSFM, which directs how 
water quality is to be maintained or enhanced 
through the regional process of setting freshwater 
objectives, limits and methods to ensure that 
over‑allocation is avoided (or phased out where 
water is already over‑allocated).

Hawke’s Bay Regional Council’s Change 5 was part 
of a suite of changes to the region’s Policy Statement 
and plan provisions designed to progressively 
implement the NPSFM. Through Change 5, Hawke’s 
Bay Regional Council decided to delete the 
objective requiring “no degradation” of existing 
groundwater quality in the Heretaunga Plains and 
Ruataniwha Plains aquifer systems, and to amend 
the second objective by deleting the reference to 
“maintenance or enhancement of water quality”. 
With those changes, the only requirement under 
the objectives would be for groundwater quality to 
be suitable for human consumption and irrigation 
without treatment, or after treatment where this is 
necessary because of the natural water quality.

The decision was appealed by Ngāti Kahungunu 
who sought a return to the operative objectives. 
Ngāti Kahungunu argued that the new objectives 
would allow groundwater quality to be permitted 
to deteriorate, compared to its measured quality 
today, to the cusp of chronic decline, and this would 
affect the cultural relationships of tangata whenua 
to these aquifers.

The essential difference between the parties 
related to whether it is acceptable to provide for 
degradation of water quality to a defined limit, 
or whether instead an aspiration (at least) of 
maintenance and enhancement of water quality is 
required.

The Council argued that the wording of the 
first objective was “too absolute”, in that no 
degradation is impossible to achieve. It said that 
because of the time lag between cause and effect 
upon water in aquifers, a contaminant may be 
released into groundwater at point A, but may 
not show up at measuring point B until years, or 
decades, later (referred to as the load to come). Its 
evidence was that in some aquifers, the presence 
of contaminants leaked by human activities in the 
past may not be observed until many years later, 
which means that even if, from today, there was no 
further land use change in the catchment and no 
additional contaminants leaked, there could still 
be unavoidable degradation of groundwater quality 
in the future. Even then, it said, it will probably 

not be possible to connect a particular effect to a 
particular cause.

The Council’s view was that a “no degradation” 
objective would require a prohibition on all farms, 
all horticulture, and even native bush because it 
too leaches nitrogen into the soil which inevitably 
reaches groundwater. The Council argued that what 
is required instead is the setting of appropriate 
limits on the allowable extent of degradation, and 
that those limits may be “tougher in some areas 
and laxer in others”. The Council also called the “no 
degradation” objective “ambiguous”.

The Court started with a regional council’s 
functions under section 30 RMA, which are “key to 
considering what a regional council may do, and, 
more importantly in this context, what it must 
do”. It emphasised that those functions include 
the control of the use of land to maintain and 
enhance the quality of water in water bodies (which 
includes aquifers), and the control of discharges of 
contaminants into water, and that whether it be 
difficult or easy, those functions are not optional. 
A regional policy statement must be prepared in 
accordance with those functions.

The Court noted that since Environmental Defence 
Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38, [2014] 1 NZLR 593 there has been an increased 
awareness of the need to consider the hierarchy of 
planning documents and the degree of control those 
documents have over the required or permissible 
contents of documents ranking below them.

The Court rejected the Council’s argument that 
the load to come made the operative objective 
unrealistic or ambiguous, noting at [40] that:

(a) As we don’t know what the load to come will 
present at, we don’t know that the objective is 
unrealistic.

(b) Better land use practice can result in reductions 
in contaminants entering groundwater, which 
can address both existing and future uses.

In any event, the Court held that “existing 
freshwater quality” must incorporate the load to 
come and that there is no ambiguity in that, other 
than the difficulty in measuring its duration or 
quantum (see [41]). Put another way, the load 
to come situation forms part of the existing 
environment, and is therefore to be addressed in 
Plan objectives and other provisions. In contrast, 
adopting a water quality standard that is essentially 
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just suitable for human consumption carries with it 
the risk of a general degradation beyond what the load 
to come might bring. A lack of precise knowledge is 
not a reason to refrain from taking any step to try and 
maintain and indeed improve aquifer water quality.

The Court accepted that historical causes of water 
quality might lead to decline later which could not 
currently be foreseen, and that those causes would 
have to be dealt with at the time the decline is 
identified. However it found that what we can predict, 
and should be planning for, is the effects of current 
anthropogenic activities affecting water bodies: not 
being able to remedy the poor practices of the past 
(assuming that remedy is actually required) is not a 
good reason to allow the same errors to be made in 
the future.

Objective of “suitable for human consumption”

The Court considered in further detail the standard 
proposed in the Change 5 objective: “suitable for 
human consumption”. It observed that a key water 
quality parameter used to indicate groundwater 
quality is nitrate‑nitrogen, which at high levels can be 
detrimental to human health and aquatic ecosystems, 
and can lead to nutrient enrichment of surface water. 
The water in the Heretaunga and Ruataniwha aquifers 
is generally of a much higher quality than required 
under drinking water standards.

The Court agreed with Ngāti Kahungunu that if 
water quality were permitted to degrade to the point 
where nitrate‑nitrogen levels were at the “suitable 
for human consumption” limit, this would go well 
below the current environmental level, and be at 
the cusp of being unable to sustain life‑supporting 
capacity, ecosystem processes and indigenous species 
including their associated ecosystems of freshwater 
(see [55]).

“Unders and overs”

The Council argued that the requirement to maintain 
“overall” quality in the NPSFM allowed for, and 
indeed mandated, an “unders and overs” approach 
to maintenance, and that this was the intent of the 
Change 5 objective. It argued that this meant that 
deterioration of quality in one water body could be 
tolerated so long as there is a matching improvement 
in quality elsewhere.

The Court rejected that interpretation of the NPSFM, 
because it is:

• inconsistent with the unqualified function imposed 
on regional councils in s 30 of the RMA to maintain 
and enhance water quality.

• incompatible with the requirements of s 69 of the  
RMA (rules relating to water quality).

• potentially at issue with s 107 of the RMA 
(restrictions on grants of certain discharge 
permits).

With regard to the NPSFM itself, the Court found 
that Objective A1 is unequivocal in requiring that 
life supporting capacity is safeguarded, but that 
Objective A2 then somewhat clouds the issue by 
requiring that the overall quality of fresh water is 
safeguarded, without defining what “overall” means. 
However, the Court considered that an “unders and 
overs” interpretation would as a matter of practical 
implication lead to “tangled issues”, which in the 
case of aquifer water could be acute, because:

(a) If it is impossible to know and anticipate the 
location, extent or cause of water quality 
declining through the load to come, how could 
compensatory improvements in other water 
bodies be planned for?

(b) Who would set the average, and what kinds of 
contaminants in one water body could be offset 
against others in a different water body (what 
sort of beneficial effect would counterbalance an 
adverse effect)?

The Court suggested that interpreting an 
objective in this way would mean that it would be 
impossible to know whether it had been achieved 
at all. Its conclusion was that this approach to the 
interpretation of overall quality is fundamentally 
flawed, and that drafting or interpreting the 
Change 5 objectives in this way could result in a 
more degraded and unacceptable water quality 
outcome.

Role of an objective

In response to the Council’s argument that the 
operative objectives were overly aspirational, the 
Court considered the role of a resource management 
objective. It found that the role of an objective in 
RMA terms is to set out an end‑state of affairs to 
which the drafters of the document aspire, and is 
the overarching purpose that the policies and rules 
ought to serve.
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The Court also asked what the consequence would be if 
an objective aspiring to maintenance or enhancement 
of water quality were not met, and held that the 
answer is: None. The objective, even if unachieved 
because of the load to come will still have value as a 
demonstration that the aspiration from now on is to at 
least maintain water quality.

Maintenance and enhancement required to provide 
for the relationship of Māori with water

The Court addressed the relationship of Māori and 
their culture and traditions with water, first in terms 
of Objective D1 of the NPSFM, which is to provide for 
the involvement of iwi and hapū, and to ensure that 
tangata whenua values and interests are identified 
and reflected in freshwater management and 
decision‑making, and secondly in relation to s 6(e) of 
the Act.

Evidence called by Ngāti Kahungunu demonstrated 
the past abundance of good quality water, eels, 
kākahi, pukeko and weka, and likened degradation of 
ancestral waters to polluting the waters in which an 
embryo develops into a baby in a mother’s womb:

… if we allow the waters of our aquifers to be degraded 
… we let the waters of our womb be degraded. (see [98])

The Court found the unchallenged evidence of Ngāti 
Kahungunu’s witnesses to be directly relevant and 
very powerful, demonstrating that it is fundamental 
to Ngāti Kahungunu’s culture and traditions that the 
quality of the water in the whenua should be, at the 
very least, not further degraded by anthropogenic 
activities in the future. Compliance with section 6(e) 
and Objective D1 and Policy D1 of the NPSFM could 
not possibly be achieved in failing to even aspire to 
maintain, let alone improve, the quality of water in 
these aquifers.

Comment

Although the word “overall” in Objective A2 is not new, 
the Preamble to the NPSFM 2014 includes a paragraph 
that was not in the 2011 version, which states that:

Overall freshwater quality within a region must be 
maintained or improved. This national policy statement 
allows some variability in terms of freshwater quality, 
including between freshwater management units, as 
long as the overall freshwater quality is maintained 
within a region.

Documents produced during the development of 
NPSFM 2014 suggest that “clarifying” the availability 
of an “unders and overs” approach may have been 
what was intended, with one Cabinet paper stating 
that:

The current National Policy Statement requires 
that “the overall quality of freshwater within a 
region is maintained or improved. This recognises 
that maintaining or improving all aspects of water 
quality within a region is not possible. The changes 
proposed to the National Policy Statement will not 
affect [that] requirement … . Councils will continue to 
have the flexibility to trade‑off water quality between 
waterways across a region, provided that national 
bottom lines are not breached.

(Cabinet Economic Growth and Infrastructure 
Committee “Freshwater Reform: Consultation on 
Amendment to the National Policy Statement for 
Freshwater Management” (August 2013) Cabinet 
Paper 13‑C‑01319, EGI (13) 225 at [15]. See <www.mfe.
govt.nz>.)

Similarly, a publicly‑released discussion document 
on (the then proposed) amendments to the NPSFM 
2011 stated that:

The changes proposed to the NPS‑FM will not affect the 
existing requirement to maintain or improve overall 
water quality within a region. Councils will continue 
to have the flexibility to manage their water quality so 
that overall they are maintaining or improving across 
a region.

(Ministry for the Environment Proposed amendments 
to the National Policy Statement for Freshwater 
Management 2011: A discussion document (November 
2013) at 16. See <www.mfe.govt.nz>).

The Environment Court has demonstrated the 
“tangled issues” that come with that approach, 
not least that it is inconsistent with the Council’s 
mandatory functions under the RMA  (at [61]).

The decision is likely to be scrutinised with 
considerable interest by other regional councils 
as they progress implementation of the NPSFM, 
particularly in those regions that are currently 
reviewing water quality provisions and which may 
have been contemplating an “unders and overs” 
approach to freshwater management.



12 www.rmla.org.nz

This Decision of the delegated Decision Making 
Committee (DMC) of the Environmental Protection 
Authority (EPA) declined an application made 
under the Exclusive Economic Zone and Continental 
Shelf (Environmental Effects) Act 2012 (EEZ Act) 
by Chatham Rock Phosphate Ltd (CRP) to mine 
phosphorite nodules on the Chatham Rise.

Background

CRP’s application was the third publicly‑notified 
discretionary application for marine consent to 
be determined by the EPA. The EPA had declined 
the first application, by Trans‑Tasman Resources 
(TTR), for an iron sand mining project in the South 
Taranaki Bight in June 2014, and had granted an 
application by OMV New Zealand Ltd in December 
2014.

CRP had sought marine consent to carry out seabed 
mining within an area of 10,192km2 (later reduced 
to 5,207km2) located more than 400km east of 
Christchurch. Mining would occur at depths from 
250 to 450 metres, over a 35‑year period. It was 
proposed to mine 30km2 of seabed per year in order 
to achieve an annual minimum production target of 
1.5 million tonnes, and CRP anticipated that a total 
of 1,050km2 of the seabed would be mined over the 
life of the consent.

Mining would be undertaken from a specially 
modified vessel, whereby phosphate‑bearing 
material would be retrieved from the seabed using 
a trailing suction drag‑head and then mechanically 
processed on board the vessel. After processing, 
phosphorite nodules above a certain size would be 
stored on the vessel, while waste material would be 
released back into the water just above the seabed, 
through a sinker and diffuser hose.

CRP’s outline mining plan had included provision 
for establishing “exclusion areas” aimed at 
protecting areas of particular scientific or 
conservation sensitivity and values (as identified 
through a marine spatial planning process). It was 
intended to undertake a range of monitoring and 
environmental surveys including seabed sampling 
and habitat‑creation trials.

Decision-making criteria

In assessing CRP’s application, the DMC was 
required to “take into account” a range of 
decision‑making criteria specified in section 59 of 
the EEZ Act, including:

• the effects on the natural environment or existing 
interests in the EEZ of allowing the activity;

• the economic benefit to New Zealand of allowing 
the application;

• the importance of protecting rare and vulnerable 
ecosystems and habitats of threatened species; 
and 

• the extent to which imposing conditions might 
avoid, remedy or mitigate the adverse effects of 
the activity.

In addition, the information principles in section 61 
of the Act require that:

• the DMC must base decisions on the “best 
available information”, which is defined as 
the best information that is available in the 
circumstances without unreasonable cost, effort 
or time;

• if the information available is uncertain or 
inadequate, the EPA “must favour caution and 
environmental protection”; and

• if favouring caution and environmental 
protection means that an activity is likely to be 
refused, the EPA must first consider whether 
taking an adaptive management approach would 
allow the activity to be undertaken.

The EPA is entitled to refuse an application if it 
considers that it does not have adequate information 
to determine it (section 62).

The EEZ Act’s purpose, to promote the sustainable 
management of the natural resources of the EEZ, 
is very similar to the sustainable management 
purpose of the Resource Management Act 1991 

Decision on Marine Consent Application by Chatham Rock 
Phosphate Ltd

 � Bronwyn Carruthers (Partner), Ezekiel Hudspith (Senior Solicitor), Russell McVeagh



Resource Management Journal 13

(RMA). The DMC found that the detailed machinery 
provisions for decision‑making are not (explicitly) 
subservient to the legislative purpose, as they are 
in the RMA. Further, the EEZ Act does not provide 
any high‑level directions or principles such as those 
contained in sections 6 and 7 of the RMA.

DMC fi ndings

The DMC found the proposal would have significant 
and permanent adverse effects on the existing 
benthic environment. In particular, the impact of the 
drag‑head on the seabed and benthic fauna was of 
major concern, on the basis that these effects could 
not be avoided, remedied or mitigated, and that the 
mining would largely occur in an area where the 
seabed is protected from trawling and dredging 
by the Mid‑Chatham Rise Benthic Protection Area. 
Further, the effects would include the destruction 
of protected stony coral communities, which the 
DMC found to be rare and vulnerable ecosystems.

The DMC found that the affected habitat would not 
return to its present form but would be transformed 
into soft sediment habitat. Further, the return of 
waste material via the discharge pipe stood to 
have adverse effects not only on the benthic habitat 
in and around the mining blocks, but also across 
the wider environment. Significantly, the DMC 
found that it was left with a lack of certainty, both 
about the nature of the receiving environment and 
about the adverse effects of the project. This was 
despite finding that the DMC had before it the “best 
available” information, as required by the Act.

The DMC had refused CRP’s offer in closing 
submissions to provide further information, on 
the basis that the kind of information that would 
be useful (such as further surveys and model 
validation tests) could not be obtained at reasonable 
cost, effort and time. The DMC attributed this 
uncertainty, in part, to the current state of scientific 
knowledge about the Chatham Rise generally, but 
also the fact that this was to be the first seabed 
mining proposal to be undertaken at such depths 
anywhere in the world, and of the heavy reliance 
being placed on what the DMC considered to be 

insufficiently validated modelling to predict the 
effects of the project.

As required by the information principles in the EEZ 
Act, the DMC went on to consider whether an adaptive 
management approach or other conditions would 
allow the activity to be undertaken, notwithstanding 
this uncertainty. It found that adaptive management 
would not resolve the primary question of the 
adverse effects on the benthic environment, 
without considerable pre‑mining research (for 
example to show that significant comparable stony 
coral‑dependent communities existed in other areas, 
such that the proposed loss of those communities 
through CRP’s application would be acceptable), and 
validation of the habitat predictions of the zonation 
model in situ. Because CRP had informed the DMC 
that this was not a viable option, such requirements 
could not be imposed without frustrating the 
consent.

The DMC found that the proposal was unlikely to 
generate more than a modest economic benefit to 
New Zealand (taking into account the $24 million 
a year return to the Government from taxes and 
royalties), which it considered “insubstantial”, 
relative to potential adverse environmental effects.

Commentary

The DMC’s finding that there was uncertain or 
inadequate information, despite having available 
before it the “best available” information, puts CRP 
(and any future applicants for deep‑water marine 
consents) in a somewhat difficult position. In effect, 
those findings suggest that there was nothing more 
they could reasonably have done to provide the 
information necessary to grant consent.

There has been some suggestion that the EEZ Act will 
be reviewed in light of this, and the TTR decision. If 
that were to occur, it would be useful to consider 
whether linking the decision‑making criteria to 
the sustainable management purpose, or providing 
further guidance through policy instruments 
(comparable to national policy statements under the 
RMA) would be of assistance to decision‑makers.
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Environmental Defence Society Inc v New Zealand King 
Salmon Company Ltd [2014] NZSC 38, [2014] 1 NZLR 
593 was the first Environment Court case to reach 
the Supreme Court and address the fundamental 
principles of the Resource Management Act 1991: 
but has this landmark case resulted in murkier 
waters? The ingrained approach of an “overall broad 
judgement”, as often considered under a Part 2 of 
the RMA weighing‑up process, has been deemed to 
not give effect to the mandatory tense of specific 
National Policy Statement (NPS) provisions,  such 
as the New Zealand Coastal Policy Statement’s 
Policy 13(1)(a) and Policy 15(1)(a). The identification of 
an “environmental bottom line” has been reinforced 
through the Supreme Court proceedings which has 
reiterated the requirement to “give effect” to a NPS 
and not simply “have regard” to it. This is evident in 
the decision issued by the Supreme Court in the King 
Salmon case which states that:

if the coastal area deserves the description 
“outstanding”, giving effect to the NZCPS requires that 
it be protected from development that will adversely 
affect its outstanding natural attributes. (at [135])

And:

we find that the plan change in relation to Papatua at 
Port Gore did not comply with s 67(3)(b) of the RMA in 
that it did not give effect to the NZCPS. (at [154])

The reinforcement of the “environmental bottom 
line” approach and effect that this may have on 
the pathway through the plan change process, 
specifically in relation to identified “outstanding” 
areas relating to landscape matters as defined by 
Section 6(a) and 6(b) of the RMA, might initially 
appear to be constrictive. However, it is my 
understanding that King Salmon is not prohibiting 
activities within an area identified as “outstanding”, 
rather that the adverse effects must be minor or 
transitory. Recognition of opportunities within 
“outstanding” areas along with the notion of 
potential benefits has also been addressed within 
the Supreme Court decision:

It is improbable that it would be necessary to prohibit 
an activity that has a minor or transitory adverse effect 
in order to preserve the natural character of the coastal 
environment, even where that natural character is 

outstanding. Moreover, some uses or developments 
may enhance the natural character of an area. (at [145])

Focusing on the Outstanding Natural Features 
and Landscape as an example, a recent case that 
our practice Hudson Associates has been involved 
in, related to the assessment of landscape effects 
of an application for a mussel farm adjacent to 
Stevenson Island in Northland. The practice was 
engaged to provide additional evidence in relation 
to the Environment Court case Whangaroa Maritime 
Recreational Park Steering Group v Northland 
Regional Council [2014] NZEnvC 92. This application 
was for a relatively large mussel farm adjacent to 
what was identified, in some planning instruments, 
as an Outstanding Natural Landscape (ONL). This 
application is pertinent to King Salmon, as an example 
of how an application might navigate through an 
“outstanding” identification. I would however note 
that the decision for this hearing was released one 
week after King Salmon.

Stephenson Island had been evaluated against 13 
factors that were subsequently documented on a 
worksheet which recognised the Island as an ONL. 
However, investigation of the worksheet suggested 
that the landscape values could be categorised by 
the island’s landform/land cover, and by the fact that 
it was an island.

Focusing on this second aspect (that it was an 
island), interrogation of the relevant comments 
within the assessment worksheet identified that 
the values associated with Stephenson Island 
were exemplified by comments on factors such 
as; Representativeness, Rarity, Vividness, Sensory 
qualities, Transient values, Remoteness/Wildness, 
and Shared/Recognised values. A number of these 
comments have been listed below with the relevant 
assessment factor noted in brackets.

• One of a string of islands that line this broad area 
of coast. Locally distinct and part of the seascape 
of Whangaroa Bay. (Representativeness)

• A relatively vivid and memorable landscape, in 
part due to its position amidst the broad mouth of 
Whangaroa Bay. (Vividness)

• Simple and graphic. The island lies as an enticing 

Catch 22 Salmon
 � John Hudson, Hudson Associates
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destination some distance offshore and is a 
distinctive part of Whangaroa Bay’s identity. 
(Sensory qualities)

• Highly influenced by light conditions, sun angles 
and sea state. Entirely exposed to wave forces on 
its eastern shore. (Transient values)

• Inaccessible other than by boat, the distance of 
the island from the mainland makes this an easy 
trip only for larger boats. (Remoteness/Wildness)

• A central focus of Whangaroa Bay and a point 
that the deep sea game fishing boats that operate 
out of the harbour frequently pass on their route 
to fishing grounds. Also a popular destination for 
recreational divers and fishermen. (Shared and 
recognised values)

In this situation, it was inevitable that an adverse 
effect on the visual amenity would occur to some 
degree. In Whangaroa Maritime Recreational Park 
Steering Group the Environment Court stated that:

We conclude that there would be an adverse visual 
effect on those in close proximity to the site in as much 
as physical structures would occur in an area where 
no structures created by humans currently exist. (at 
[76])

However, our assessment approach specifically 
focused on the qualities and values that were 
recorded in the landscape assessment which had 
originally identified the adjacent area as an ONL. 
The consideration being that, despite localised 
visual effects occurring, none of the factors that 
contributed the “outstanding” status would 
be compromised by the application, and it was 
therefore appropriate. This was successfully 
argued and the Court agreed that the effects:

are not effects on those qualities which cause the 
island to be recognised as an ONL ... . (at [106])

An approach that only considers adverse effects 
that relate to specifically identified qualities 
has two important considerations for our future 
assessment work. First, that landscape effects of 
activities within the coastal environment that are 
identified as “outstanding” can occur, provided 
that they only have minor or transient effects 
on those underlying reasons that warranted 
an “outstanding” classification. Secondly, that 
landscape assessments identifying “outstanding” 
areas within district or regional plans need to be 

critical of the supporting material and descriptions. 
This is because, if the qualities that are important 
are not overt to decision‑makers, then activities 
that were not anticipated could potentially slip 
through the cracks.

A recent Landscape Workshop held at the Pohara 
Boat Club in September 2014, was in part tasked with 
establishing a preferred methodology for assessing 
Outstanding Natural Features and Landscape. The 
workshop had 10 attendees, five of whom were 
landscape architects. We agreed that the typical 
factors associated with a landscape assessment 
could be grouped into three main attributes, these 
being: Physical, Perceptual and Associative.

The identification of these attributes is however 
only the first step in assessing the Outstanding 
Natural Features and Landscape. Following the 
characterisation of the main attributes, the assessor 
is then required to synthesise the significance, and 
finally provide an overall appraisal of whether or 
not it qualifies as an Outstanding Natural Feature 
and Landscape. This approach to landscape 
assessment provides a robust framework for 
determining specific values associated with our 
Outstanding Natural Feature and Landscape.

Perhaps also worth noting is the specific relevance 
that King Salmon has to plan changes, and even 
resource consents, within the coastal environment. 
It is my understanding that the mandatory nature 
of the wording used within NZCPS Policy 13 and 
Policy 15 is a rare situation when compared to other 
National Policy Statements policies. This indicates 
that the “environmental bottom line” is likely to only 
apply to plan change applications within the coastal 
environment. Beyond the reach of the NZCPS coastal 
environment and in respect of resource consents, it 
would appear that an “overall judgement approach” 
remains the preferred method for decision‑makers. 
However, the broader implications of King Salmon 
regarding the implications of the word “while” in 
the definition of “sustainable management” have 
not yet been fully explored (see at [24(c)]).

The important lesson for those involved with 
landscape assessment within the coastal 
environment of either Outstanding Natural Features/
Landscape or Outstanding Natural Character, is 
that the explicit description and documentation of 
attributes that inform an “outstanding” qualification 
are becoming increasingly important, and that there 
remains potential for activities to occur within these 
areas if they have minor effects on these attributes.
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Introduction

In January of this year the Government signalled 
further reforms to the Resource Management Act 
1991 (RMA). This article provides a background to 
the Government’s reform process, a summary of 
those areas that the Minister for the Environment 
has signalled might be the subject of further reform, 
and briefly considers the implications of those 
signalled changes.

The rationale behind the Government’s suite of 
reforms to the RMA continues to be for an improved 
ease of use of the resource management system 
and an increase in the certainty of process. This, 
it is argued, will in turn reduce any unnecessary 
costs and duplication inherent in the resource 
management decision‑making process. Whilst the 
Hon Dr Nick Smith has repeatedly emphasised that 
an overhaul of the provisions of the Act through 
wide‑ranging reforms would be required in order 
to achieve any significant change in New Zealand’s 
resource management system, such reforms must 
be undertaken with caution (Hon Dr Nick Smith, 
Minister for Building and Housing “Overhauling 
the Resource Management Act” Nelson Rotary, 
21 January 2015).

In undertaking further reforms, the Hon Amy Adams 
has noted her Government’s recognition of public 
concern regarding the current operation of the 
RMA (Improving our Resource Management System: A 
Discussion Document Ministry for the Environment, 
Wellington, February 2013):

While the RMA aimed to create a more coordinated and 
comprehensive approach, the Government is hearing 
that, in practice, every step of the current resource 
management system has become overly complex and 
unclear. There is a concern the focus under the RMA 
has shifted too far towards avoiding effects on the 
environment and that too little emphasis is being placed 
on using planning to deliver positive outcomes — this is 
a particular concern in urban areas.

Ultimately, the Government’s focus continues to 
be on creating a system that both enables growth, 
whilst ensuring that important environmental 
standards are maintained and enhanced.

Previous reform

Shortly after the National Party came to office in 
2008, it set out a two‑phase process for reform of 
the RMA. The first phase was completed through 
the Resource Management (Simplifying and 
Streamlining) Amendment Act 2009. This Act set up 
the Environmental Protection Authority and added 
provisions intended to prevent the use of the RMA to 
limit trade competition, amongst other things.

In September 2013, the Resource Management 
Amendment Bill introduced three pieces of 
legislation: the Resource Management Amendment 
Act 2013, the Local Government (Auckland 
Transitional Provisions) Amendment Act 2013 and 
the Local Government Official Information and 
Meetings Amendment Act 2013. The amendments 
to the RMA in particular were apparently aimed to 
ensure that positive environmental outcomes were 
delivered in a timely and cost‑efficient way at the 
local government level (RMLA National Committee 
2015 Proposed Reforms to the First Schedule 30 January 
2015).

Discussion on proposed reforms

The most recent changes proposed by the 
Government can be categorised into two broad 
groups — process‑oriented, which includes the 
continued streamlining of planning documents and 
the simplifying of consent processes; and reforms 
to amend the principles underpinning the Act, 
achieved through the redrafting of sections 6 and 
7 (Hon Dr Nick Smith “Overhauling the Resource 
Management Act”). So far, the Government has 
been quite successful in enacting legislation in the 
former category, but has had less success achieving 
changes that fall within the latter. In particular, the 
Government has faced continued opposition from 
both United Future and the Māori Party, who have 
blocked the inclusion of proposed amendments to 
sections 6 and 7.

Simplifying and streamlining

The Government looks set to continue its programme 
of “simplifying and streamlining” the Act, with 
further reforms being suggested which it said would:

Government RMA reform programme — What is next?
 � Claire Kirman, Daniel Sadlier and Victoria Jones, Ellis Gould
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(a) Provide for more efficient and effective 
consenting;

(b) Achieve greater national consistency; and

(c) Deliver centralised guidance from publicly 
accountable representatives.

First, the consenting process looks to be further 
improved through the introduction of a 10 working‑
day time limit for processing simple, non‑notified 
consents, as well as improved transparency around 
fees (Improving our Resource Management System: A 
Discussion Document Ministry for the Environment). 
These reforms aim to reduce the administrative 
burden on the system, therefore increasing the 
efficiency of the consenting processes. It is unclear 
whether these changes will achieve those aims, as it 
is possible that these, along with previous changes, 
may further increase the administrative burden on 
particularly smaller, less well‑resourced councils, 
who may not have capacity to meet the tight 
mandatory timeframes.

Second, the Government wishes to ensure national 
consistency in planning instruments. Early signals 
are that this may be achieved through fewer and more 
effective resource management plans. This involves 
a suggestion for a national template, which should 
standardise the complex development of local planning 
rules through consolidation across councils, as well 
as future‑focused planning to make provision for 
important matters, such as housing affordability and 
urban growth management (Improving our Resource 
Management System: A Discussion Document Ministry 
for the Environment). Exactly what such a template 
might look like, and how it is to provide for variation 
in local environmental issues and requirements, is yet 
to be seen. In addition, the Government is looking to 
use National Policy Statements to a greater extent, 
in order to provide direction at a national level and 
achieve consistency in the subordinate planning.

Finally, it has been suggested that the delivery of 
centralised guidance is a key aim of this reform 
process, with the current system having been 
described as fragmented and decentralised. The 
Hon Dr Nick Smith has indicated that the role of 
determining values and policies should be played by 
elected, publicly‑accountable representatives, and 
not the Judiciary. This is particularly relevant where 
the matter is of national importance, or where the 
decision reconciles nationally significant values. This 
suggests that the Government intends to pursue the 
rollout of a model similar to that used in Auckland and 

Christchurch for one‑step plan‑making processes, 
without rights of appeal on the merits. It is not clear 
whether this also includes the previously signalled 
“option” of using a collaborative plan‑making process 
à la the Land and Water Forum process.

Acknowledging the importance of infrastructure

The Government has also indicated that it may 
wish to account for the positive effects of particular 
economic and social activities through significant 
change to sections 6 and 7 of the RMA (Hon Dr Nick 
Smith, Minister for Building and Housing “RMA 
reform agenda outlined” 21 January 2015). This 
would have the effect of altering the purposes and 
principles of Part 2, and is thus the most contentious 
of the proposed reforms. Previous attempts to amend 
sections 6 and 7 were unable to be progressed as a 
result of opposition from the Māori Party and United 
Future.

Through potentially altering sections 6 and 7, it 
is hoped that more explicit recognition will be 
given to property rights and the need for economic 
development, particularly within the urban 
environment. This reform could in part be in 
response to claims that the RMA has been stymieing 
much needed infrastructure, and does not reflect 
up‑to‑date values. It is clear that the intention is 
indeed to “rebalance” the value judgement inherent 
in Part 2, in favour of certain significant development. 
Further, other than anecdotal examples provided in 
previous documents, it remains unclear whether the 
courts’ and other decision‑makers’ interpretation of 
Part 2, are truly so out of balance that such redress 
is required.

Access

It can be seen that some of the reforms propose 
further integration of the plan‑making process with 
new technology (Improving our Resource Management 
System: A Discussion Document Ministry for the 
Environment). The use of the internet to publish 
the national planning templates, for example, may 
ensure that the public notification requirements 
are met. In addition, it is thought that collaborative 
resolution may also be encouraged through the use 
of online communications.

Management of natural hazards

Primarily, and understandably, in reaction to the 
Canterbury earthquakes, is the proposed reform to 
add clauses covering the management of major natural 
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hazards (Improving our Resource Management System: 
A Discussion Document Ministry for the Environment). 
The Government suggests that the RMA plays a 
significant role in managing the risks of hazards such 
as floods and earthquakes. While the RMA requires 
councils to avoid or mitigate these hazards, it does not 
currently make these risks a priority. Furthermore, 
none of the key provisions regarding land‑use consent 
are specific to natural hazard management. There is 
already significant debate occurring in plan processes 
around the country about how plans should deal with 
sea‑level rise, coastal inundation and flood hazards (to 
name but a few). It is likely that further strengthening 
of these provisions may have a significant impact 
on planning for future development, particularly 
residential development and the Government’s 
affordable housing initiatives.

Prioritising aff ordable housing

In recent years there has been a push for explicit 
recognition in the RMA of the need for affordable 
housing, particularly as the current rules are said to 
support and encourage more expensive development 
as a result of prescriptive amenity and urban design 
controls. The Impacts of Planning Rules, Regulations, 
Uncertainty and Delay on Residential Property 
Development report highlighted that the present rules 
reduced development capacity, although it is unclear 
from the report whether that was relative to laissez 
faire or some less onerous planning regime (Arthur 
Grimes and Ian Mitchell Impacts of Planning Rules, 
Regulations, Uncertainty and Delay on Residential 
Property Development Treasury and MBIE, December 
2014). The report even suggested that tight land 
regulation, such as the Auckland Metropolitan Urban 
Limit, was the most significant factor in increasing 
house prices. The report highlighted that the focus on 
the building and housing area should therefore be to 
increase the supply, affordability and quality.

Importantly, the majority of consent processes under 
the RMA are for urban development, yet this is not 
mentioned in Part 2 of the Act. The Productivity 
Commission has also highlighted that housing supply 
needs to be provided in existing urban areas, in 
addition to a range of other locations (Productivity 
Commission Housing Affordability Inquiry March 2012). 
Despite this, developable land is most scarce in those 
areas, and the planning system struggles to address 
the costs, delays and poor outcomes experienced here.

Implications of the Northland by-election

Winston Peters’ recent victory in the Northland 
by‑election means that the Government is again 

reliant on support from either the Māori Party or 
United Future to achieve substantive changes to 
sections 6 and 7. Both parties have indicated support 
for the majority of other changes proposed by the 
Government.

Prime Minister John Key has gone on the record 
as saying that the by‑election loss means the 
Government must “go back to the drawing board”. 
However, Hon Dr Nick Smith has suggested that 
alternative amendments to sections 6 and 7 might 
be achievable. It is not clear if the Government has 
a broader agenda that may be affected. The Hon 
Peter Dunne previously suggested the Government’s 
approach was a smokescreen for a wider agenda (see: 
Demelza Leslie “Govt to ‘rip up’ RMA plans” Radio New 
Zealand News (31 March 2015) <www.radionz.co.nz>; 
Radio New Zealand News “Smith still confident on 
RMA changes” (31 March 2015) <www.radionz.co.nz>; 
and Chris Bramwell “Dunne suspects secret agenda 
on RMA” Radio New Zealand News (26 March 2015) 
<www.radionz.co.nz>).

Rod Oram has urged his readers “Don’t believe 
him”, in response to the Prime Minister’s indication 
that the Government must rip up its current plans, 
emphasising consistent “spin” and anti‑RMA 
speechmaking by Government ministers ever since 
National took office (“Resources Act splits opinion” 
Viewpoint Sunday Star-Times 5 April 2015 at D24). 
His article also provides an interesting summary 
of the results of the Ministry for the Environment’s 
monitoring of councils’ “RMA performance”, including 
consent processing, which appears not to back up the 
Government’s position on the need for RMA reform.

Conclusion

When announced earlier this year, it seemed clear that 
the Government’s proposed reforms would attempt to 
address a number of key concerns that have arisen 
over the current resource management system which, 
it is argued, are the direct result of the RMA. The 
next set of legislative changes looked set to continue 
themes that have been consistently pursued since 
National took office, but to be the most wide‑ranging 
of any put forward so far.

The recent by‑election loss has affected the 
Government’s ability to deliver on those previous 
indications, and how the Government will respond 
is yet to be seen. It seems clear that the Government 
will now require further time to develop a Bill that 
is acceptable to its allies if it wishes to do more 
than continue tinkering with the process‑related 
provisions of the Act.
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Introduction

New Zealanders characterise the state of rivers, 
lakes and beaches as the foremost of their 
environmental concerns. This is underpinned by 
community expectations that our rivers should be 
swimmable and fishable. Freshwater is crucial to 
our way of life and economy, including for primary 
production, municipal water supply, renewable 
energy generation and tourism. It is replenishable 
to an extent, but not unlimited. Therefore, the 
economic potential of our freshwater resources 
needs to be realised within environmental limits. 
Recent freshwater reforms have brought the issue 
of managing economic growth potential within 
environmental limits to the fore. There has been a 
growing trend in planning documents to establish 
water quality limits, conducive to maximising the 
overall value of New Zealand’s freshwater resource.

This article traverses the challenges for freshwater 
management in New Zealand, the effect of 
the National Policy Statement for Freshwater 
Management 2014 (the NPSFM) and recent guidance 
proposed by the Ministry for the Environment (the 
MfE), and explores strategies for regional councils 
to give effect to the National Objectives Framework 
(the NOF) with a view to concluding on the efficacy 
of current reforms and challenges going forward.

Challenges facing freshwater management

The challenges facing freshwater management 
and decision‑makers are many and varied. These 
include:

Declining water quality in numerous catchments 
over a range of indicators (particularly nitrogen 
and phosphorous levels in pasture areas) threatens 
the health of lowland streams, wetlands and 
lakes. Additionally, urban runoff is a major source 
of contamination for our streams and estuaries. 
This has ramifications for downstream users 
such as food processors, aquaculture farms and 
urban water supplies. In the recent decision on 
the Tukituki Catchment Proposal, the Board of 
Inquiry noted that for laypeople, a key indicator 
of water quality was the presence of periphyton 
(specifically, slimy, green, filamentous algae 
mats) which clog waterways, making their use 

for recreational purposes such as fishing and 
swimming, unpleasant. The Board found that an 
approach based on ecological health rather than 
setting toxicity levels would better achieve the 
NPSFM objectives, as significant harm could be 
done before specific toxicity levels were reached 
(Tukituki Catchment Proposal Final Decision of the 
Board of Inquiry, 18 June 2014 (volume 1, at [333]).

Over-allocation and suboptimal use: Excessive 
water takes lead to scarcity of water for new 
activities, and uncertainty about the reliability 
of supply results in barriers to investment. 
Agricultural intensification has led to 
over‑allocation in many of our most economically 
and environmentally significant catchments. 
The RMA is silent on the question of priority 
between competing applications, leaving this to 
be determined by the courts. The current “first 
in, first served” consenting system, as established 
by Fleetwing Farms v Marlborough District Council 
[1997] 3 NZLR 257 (CA) effectively “locks up” 
water, preventing others from using it even when 
it is not being used to its potential by the consent 
holder. In Central Plains Water Trust v Ngai Tahu 
Properties [2008] NZRMA 200 (CA), Hammond and 
Baragwanath JJ recognised deficiencies in using 
that policy alone for resolving competition for a 
freshwater resource.

Avoiding wastage of freshwater: Freshwater is 
not an indefinitely renewable resource, and may be 
subject to geographical and seasonal shortages. This 
necessitates the appropriate and efficient design 
and installation of water infrastructure, including 
town/community supply systems, hydroelectricity 
generation and pasture/crop management.

Overly litigious decision-making processes: A lack 
of clarity in some plans has led to the relitigation 
of consents, leading to high costs, long delays and 
uncertainty for investors. For instance, for almost 
20 years between the commencement of the RMA 
and when the Tasman Resource Management 
Plan became operative in 2011, the District relied 
on transitional arrangements, applicable to all 
activities in the beds of rivers and lakes. During that 
time, the absence of permitted activities meant that 
even small projects, for example culverts in small 
streams or riparian planting, required resource 

Perspectives on freshwater reform: is the Glass half-full or 
empty?

 � Anna McConachy, Senior Solicitor, and Chaturika Jayasinghe, Solicitor, Russell McVeagh
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consent. Moreover as a method of resolving 
conflicting views, front‑end processes promoting 
workable collaboration between stakeholders 
should ideally be substituted for back‑end 
processes, such as Environment Court appeals.

NPSFM and Draft Guides

The NPSFM was first released in 2011, and was 
amended in August 2014. It establishes the 
framework for a national limits‑based approach 
to water quality and water management, and 
is intended to provide national consistency in 
planning and decision‑making for freshwater, while 
allowing an appropriate level of regional flexibility 
in implementation. The NPSFM requires councils to 
produce an implementation plan under the NPSFM 
as soon as reasonably practicable, or no later than 
31 December 2025 (or, where that is impracticable 
or would result in lower quality planning, by 
31 December 2030).

The NPSFM introduced the NOF. The NOF’s intention 
is to assist regional councils with implementation 
of the NPSFM by guiding councils in the process 
of identifying values and freshwater attributes 
based on nationally‑consistent scientific data and 
objectives. The NOF sets two compulsory values for 
all waterways: ecosystem health and human health, 
and creates mandatory national water quality 
bottom lines for waterways (except those degraded 
by natural conditions, historical activities or 
significant existing infrastructure).

MfE has also produced draft guidance to support 
regional councils to implement the NPSFM, 
including practical information about how councils 
can give effect to the NPSFM when they make 
decisions about fresh water, with final versions to be 
released this year. The Draft Implementation Guide 
and the Freshwater accounting: Draft guidance for 
regional authorities (together, the Draft Guides) are 
timely due to ongoing uncertainty in the freshwater 
management space, including in relation to the 
requirement to give effect to the NPSFM in regional 
plans and policy statements. In light of the Supreme 
Court’s decision in Environmental Defence Society 
Inc v New Zealand King Salmon Company Ltd [2014] 
NZSC 38, there needs to be careful consideration as 
to what is required to give effect to the NPSFM in 
regional plans.

The Draft Guides, while not intended to be 
prescriptive, seek to clarify the NPSFM and to shape 
the implementation of robust national standards 
for water quality and recognise the current shift 

in practice towards collaborative planning in the 
management of freshwater. Instances of guidance 
include:

(a) The NPSFM requires water quality to be 
maintained or improved over the region 
as a whole but not necessarily within each 
freshwater management unit. In practice, this 
is very difficult to calculate and gives rise to 
possible fairness issues between users. The MfE 
proposes to release complementary guidance 
to clarify how to maintain or improve overall 
water quality across a region.

(b) Achieving Objective A1 of the NPSFM will 
require an understanding of the sources and 
amount of relevant contaminants; establishing 
environmental flows and managing them 
within set limits; and setting freshwater 
objectives for attributes that are relevant to 
safeguarding the life‑supporting capacity, 
ecosystem processes and indigenous species 
of a water body (including their associated 
ecosystems — not just the attributes that are 
currently included in the NOF).

(c) While the NPSFM objectives and policies 
provide “initial direction”, regional councils 
need to supplement this using a “holistic, or 
whole of catchment, response using a variety 
of tools and methods” (Draft Implementation 
Guide at 26).

(d) Freshwater objectives can be set at a variety 
of scales and levels of detail. Freshwater 
objectives in regional plans should be numeric, 
and use the “attributes” and “attribute states” 
supplied in Appendix 2 of the NPSFM. Numeric 
attributes can be supported with a narrative, 
which may outline an acceptable degree of 
change, an outcome or parameters sought.

(e) In relation to over‑allocation, a target is a 
limit to be met at a defined time in the future. 
Management of both point source and diffuse 
discharges may be required through targets to 
claw back over‑allocation over time.

A note on collaboration

In New Zealand, part of the wider freshwater 
reform is to include a collaborative process in 
the RMA, which would apply to the freshwater 
objective‑setting process. This could be along 
the lines of what the Government has previously 
signalled for freshwater, which would involve 
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the appointment of at least one collaborative 
stakeholder group representing a broad range of 
interests to deliver a consensus report to a council 
on desired values and objectives. An independent 
review panel would then consider the plan, and 
make a recommendation to the council as the final 
decision‑maker.

For example, in 2012 the Hawke’s Bay Regional 
Council convened a collaborative stakeholder group, 
the TANK Group, comprising 30 individuals from 
agricultural, horticultural, public health sectors, 
environmental and community interest groups 
and tangata whenua, to recommend allocation 
limits and water quality targets for the Greater 
Heretaunga and Ahuriri catchment Plan Change. 
The TANK Group will be assessing a range of policy 
options, including input from the wider public, to 
inform a plan change to be released in December 
2017. The Hawke’s Bay Regional Council has given 
a good faith commitment to support any consensus 
recommendations from the TANK Group.

Collaborative processes in resource management 
are increasingly becoming the norm, with regional 
councils engaging stakeholders, communities 
and iwi early in the planning process to resolve 
tensions over conflicting values, multiple interests 
and increasing demands for fresh water. However, 
it is important that in planning processes, water 
quality limits and environmental flows are treated 
as first order priorities. The risk is that once 
decision‑making is assigned to zone committees and 
collaboration processes, this could inappropriately 
politicise outcomes.

Moreover, equal representation poses a significant 
challenge for any collaborative process, as the 
potential range of affected parties is almost 
limitless. Investing sufficient time and resources 
into education and fostering awareness amongst 
participants (specifically around core technical/
scientific aspects) is necessary to build social capital 
and trust. This in turn will ensure that collaborative 
processes are not simply front‑loading time into the 
preparation of plans, leaving the difficult issues to 
be resolved through hearings and appeals.

Anticipating how regional plans will give eff ect to 
the NOF

Unlike land use activities which are permitted 
unless a plan imposes restrictions, the opposite 
applies when taking, using, damming or diverting 
water. In controlling farming activities, some 
councils focus primarily on controlling land use, 

others focus primarily on controlling discharge, and 
some use a combination of both. Regional councils 
must follow the NPSFM and NOF when setting 
objectives, policies and rules about freshwater in 
their regional plans. These steps are:

• to establish freshwater management units 
(FMU’s) across regions,

• to identify values that the community holds for 
water in those areas (for example, irrigation, 
recreation, mahinga kai),

• to gather water quality and quantity information 
to assess the current state of freshwater 
management units,

• the community contributing to the assessment of 
how, and over what timeframes, those goals are 
to be met.

This process requires regional councils (or the 
courts) to effectively make value judgments — 
empirically informed but normative — about what 
their communities value more. In this undertaking, 
councils are faced with a number of challenges, 
not the least of which is a tendency towards 
Nimbyism. For instance, communities may value 
maximising economic benefits through freshwater 
infrastructure development proposals, but not to 
such an extent that they will be responsible for 
the environmental impact. Councils must apply 
themselves to a genuine assessment of the public 
interest.

With each council facing different circumstances 
and aiming to achieve different outcomes, 
freshwater management solutions are not “one size 
fits all”. For instance, some councils are trying to 
claw back over‑allocation of contaminant discharges 
to fix degraded water quality while other councils 
are dealing with less degraded catchments, and are 
focussed on maintaining current water quality. Yet 
other councils may seek to focus on an integrated 
approach to upholding water quality and ecosystem 
health by controlling the type of farming activity 
that may occur through land use controls.

Typically, councils will use a mixture of methods 
to achieve the NPSFM objectives. For instance, 
the proposed allocation system in the Hinds 
Catchment in Canterbury is based on catchment 
modelling to determine the “overall catchment 
load”, and on‑farm modelling to determine what 
each particular farm is contributing to that load. In 
Taupo, there is already a nutrient allocation system, 
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which caps the amount of nitrogen entering Lake 
Taupo from urban and rural activities (Regional 
Plan Variation 5 — Lake Taupo Catchment). Water 
allocation is also a crucial issue with increasingly 
more water required by urban areas as they grow, 
and dry years leading to restrictions on water 
takes.

Conclusion

The catalyst for freshwater reform is a concern that 
overall, the value of New Zealand’s freshwater resource 
is not being maximised. Realising this value requires 

striking a balance: economic growth potential is to be 
managed within environmental limits without losing 
sight of the sustainable management purpose of the 
RMA. The current reforms go some way to addressing 
the need for clarity in freshwater management and 
planning processes. However, while industries and 
processes will benefit from the guidance in terms of 
increased certainty and efficiency gains, freshwater 
reform is high on the political agenda. More concrete 
guidance, as supplemented by practically workable 
imperatives, could be useful in dealing with water 
quality issues, over‑allocation, avoiding wastage, 
compliance and offsetting.

Before beginning this review of Ceri Warnock and 
Maree Baker‑Galloway’s book Focus on Resource 
Management Law, I should declare that I am an 
admiring colleague and sometime co‑author of one of 
the book’s authors, and a lucky former teacher of the 
other, who is now a successful partner in practice. 
I am not showing off, neither author’s success owes 
anything to me, I am simply laying my cards on the 
table. Having done so, I can move on and offer my 
thoughts on what I am sure will be a very useful and 
well‑used book.

Ceri Warnock and Maree Baker‑Galloway wrote 
Focus on Resource Management Law to introduce 
readers to resource management law, and to make 
this field of law “accessible”, especially to students 
and junior practitioners. The book has been written 
in an economical and uncluttered style. The 
authors successfully describe complex ideas and 
tell broad stories simply, but not superficially. The 
book also features a user‑friendly layout: the print 
is not too tiny, statutory provisions are frugally 
quoted, key cases are succinctly summarised, both 
statutes and cases are clearly displayed, and there 
are tables of cases and statutes as well as a good 
general index.

Focus on Resource Management Law 
Ceri Warnock and Maree Baker-Galloway (LexisNexis, Wellington, 2014)

 � Book review by Nicola R Wheen, Faculty of Law, University of Otago

Book Reviews
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The book is also relatively short at a grand total 
of 339 pages. However, considering its modest 
proportions, Focus on Resource Management Law 
covers a surprising amount of ground and offers a 
wealth of insight, giving depth to issues. The book 
focuses on key provisions, cases and issues, and 
drills down into these, giving readers instant depth 
and a relatively rich understanding of resource 
management law in New Zealand, without getting 
them bogged down in detail.

Focus on Resource Management Law has eight 
chapters. The Introduction provides necessary 
factual and historical context by outlining the 
key environmental challenges we face, explaining 
why we have planning and resource management 
law, and describing the development of this law. It 
introduces the key principles behind the Resource 
Management Act, and briefly discusses the temporal 
and geographical scope, basic functioning and legal 
context of that Act. A quick plunge into one of the 
pervasive tensions of resource management law 
later (public versus private interests), and Chapter 1 
ends by acknowledging likely future developments 
in the form of amendments to the RMA.

Chapter 2 describes and analyses the roles of all the key 
resource management decision‑makers from relevant 
Ministers of the Crown, through local government, the 
Environment Court, and Boards of Inquiry, to special 
tribunals and other ad hoc bodies. Chapter 3 tackles 
the purpose and principles in Part 2 of the RMA. It 
engages with all the key issues: the meaning of words 
and phrases in ss 5, 6, 7, and 8; the relationship between 
the two parts of s 5; the relationship between s 5 and 
ss 6 and 7; the overall broad judgement approach; and 
the actual and potential impacts of the decision of the 
Supreme Court in Environmental Defence Society Inc v 
New Zealand King Salmon Company Ltd [2014] NZSC 38, 
[2014] 1 NZLR 593.

Chapter 4 addresses Part 3 of the Act, concern 
with duties and restrictions on the use of land, the 

coastal marine area, the beds of rivers and lakes, 
water, and duties and restrictions in relation to 
discharges of contaminants or waste into air, water 
or the coastal marine area. Chapter 4 also covers the 
statutory duties to avoid unreasonable noise and, 
generally, to avoid, remedy or mitigate any adverse 
effects of activities on the environment (ss 16 and 17 
of the RMA). Chapter 5 explains the Act’s planning 
hierarchy. The Act’s scheme, and the central 
Government policy statements and standards 
that have been emplaced under it, are described 
and analysed, along with the Act’s processes for 
the development of policies, standards and plans, 
including evaluation under s 32.

Chapter 6 is a big one and concerns resource 
consents. It discusses all the important or 
contentious provisions and cases, and engages all 
of the critical issues from notification to adaptive 
management. Chapter 7 is headed “Special Planning 
Processes and Exceptions” and covers designations, 
heritage orders, compulsory acquisition, water 
conservation orders, and existing uses. Chapter 8 
concludes, inevitably, with the RMA’s enforcement 
mechanisms.

Significantly, each of the book’s chapters ends with 
a problem question,  three questions for discussion 
and a short list of further reading. Suggested 
answers to the problems and questions are given 
in an Appendix. These questions and answers are 
of immense value to both students and teachers of 
resource management law.

This is a book that is easy to read from cover to cover, 
as well as being easy to dip into and out of. It fills 
a clear gap in the market, offering comprehensive, 
insightful and engaging discussion of resource 
management law in New Zealand without going 
into a lot of unnecessary detail. It provides a clear 
picture of the woods, without getting us lost in all 
the trees.
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Rob Fenwick, co‑founder of Living Earth Ltd, claims 
Vanishing Nature is the Environmental Defence 
Society’s “possibly … most important” published 
book. It is as Fenwick says in his foreword “a sobering 
read” that has been written with “compelling clarity 
and logic” to demonstrate that “we have a crisis in 
New Zealand” and a crisis that “every New Zealander 
needs to address: the declining state of our natural 
heritage” (at x). Professor Bruce Clarkson agrees in 
his preface with a strong endorsement that this book 
is significant for us all to read. In Clarkson’s words 
“this is a valuable contribution to debates on how to 
more effectively protect and enhance our precious 
indigenous biodiversity. But, more importantly, the 
solutions identified have the potential to galvanise 
regional and national approaches to more‑effective 
implementation” (at xi).

So, what exactly does this book do in its nearly 200 
pages of beautifully presented text and images? 
Vanishing Nature is not simply a book that documents 
loss but provides critical insight into why and how 
New Zealand is experiencing such loss, and how we 
can turn this around if we want to. It is a stunning 
book both for its high quality publication and for 
the presentation of this message. It is a book that 
is a joy to hold, and a sad but hopeful read with a 

story that affects us all. It is cross‑disciplinary, with 
comprehensive coverage of land, water and marine 
places. All  New Zealanders should buy and read it 
and I am certainly recommending it to my family and 
my friends, be they lawyers, planners, gardeners or 
trampers.

Vanishing Nature consists of nine chapters. Chapter 1 
“The story so far” is prefaced with a full‑page image 
of one of my favourite birds — the kōtare/kingfisher. 
It is an emotional leg‑in for me to the book, which 
the photo of the ruru on the front cover also helps! 
This chapter provides an overview of biodiversity, 
including the observation that while one‑third 
of New Zealand’s land area is held primarily for 
conservation, biodiversity decline continues with 
increasing numbers of native taxa moving toward 
extinction (at 2). This chapter summarises the 
international instruments that New Zealand has 
ratified to recognise the importance of biodiversity, 
lists our relevant national legislation in an excellent 
table, and discusses in brief the role of the Treaty of 
Waitangi settlements in addressing biodiversity.

Chapter 2 “Drivers of biodiversity loss and a 
framework to address them” boldly states at the 
outset that “biodiversity loss continues because 
conservation efforts address proximal rather than 
fundamental causes of that loss” (at 22). Chapter 3 
“Managing public conservation land” is dedicated 
to explaining the challenges and impediments 
that the Department of Conservation faces to 
effectively carry out its statutory functions (at 33). 
Chapter 4 “Protecting biodiversity on private land” 
offers an important component to understanding 
biodiversity threats with “about 20 percent of 
ecosystem types being entirely absent from public 
conservation land or already extinct” (at 53). This 
chapter discusses the role and types of covenanting 
of private land. Chapter 5 “Safeguarding freshwater 
biodiversity” recognises the critical importance 
of water including wetlands for biodiversity 
protection, and the threats including pollution and 
habitat destruction.

Chapter 6 “Protecting marine biodiversity” is an 
important component of this book because here 
it considers that “New Zealand’s biodiversity‑rich 

Vanishing Nature: facing New Zealand’s biodiversity crisis 
Marie A Brown, R T Theo Stephens, Raewyn Peart and Bevis Fedder 
(Environmental Defence Society Inc, 2015)

 � Book review by Jacinta Ruru, Faculty of Law, University of Otago
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marine area covers 5.7 million km2, more than 
twenty times the land area” (at 102). There are 
helpful tables in the chapter illustrating, for example, 
the different ocean management agencies (see at 
108), and the different tools for spatial protection of 
marine biodiversity (at 115). Chapter 7 “Supporting 
community conservation” recognises that New 
Zealanders do value biodiversity conservation and 
that this is evident around the country in many 
“bottom‑up (or grass‑root) activities that bring 
individuals and organisations together to work 
towards achieving desired environmental goals” (at 
122).

Chapter 8 “Finding solutions” provides an overview 
of all the material in the book and then discusses 
strategic, tactical and practical solutions presented 
succinctly in a table (at 142) and expanded further 
within detailed text and bullet points. This is a 
powerful chapter presented in an engaging and easy 
to read manner. Chapter 9 “Summary and vision” is 
an inspiring read with a blatant aim, as demonstrated 
in its final sentence “This is a call to arms for our 
natural heritage” (at 183). The book includes an 
excellent list of references and a full index.

I highly recommend Vanishing Nature. It is 
comprehensive and up‑to‑date for us all. For 
example, discussion of the National Policy Statement 
on Freshwater Management 2014 is evident (at 
92), and the Kaikōura (Te‑Tai‑o‑Marokura) Marine 
Management Act 2014 is discussed (at 118). Vanishing 
Nature is also timely on a national scale with one of 
the 11 National Science Challenges being dedicated 
to New Zealand’s Biological Heritage (Ministry of 
Business, Innovation and Employment “National 
Science Challenges” (22 December 2014) <www.msi.
govt.nz>), and the welcome news that the Government 
has confirmed future funding for the Bio‑Protection 
Research Centre as a Centre of Research Excellence 
at Lincoln University (<bioprotection.org.nz>).

Vanishing Nature was personally welcome on the 
home front as our 6‑year‑old daughter has been in 
tears this week reading Old Blue. The Rarest Bird 
in the World Mary Taylor (Scholastic NZ Ltd, 2014 
edition). Vanishing Nature gives us the knowledge 
and means to make sense of the crisis, and the 
opportunities and action we will all have to take, 
to make a difference for ourselves and our future 
generations.

The High Court has issued a new decision (21 April 
2015) concerning outstanding natural landscapes 
and the impact of the Supreme Court’s judgment 
in Environmental Defence Society Inc v New Zealand 
King Salmon Company Ltd [2014] NZSC 38, [2014] 1 
NZLR 593.

Two of the points which the Court was asked to 
determine have wider significance:

(1) There is no requirement when undertaking 
an assessment of whether a landscape is 
“outstanding” to compare that landscape 
against other landscapes on a national basis. 
The Environment Court has generally taken the 
approach that determines whether a landscape 
is “outstanding” when compared against other 

landscapes in the same region or district. The 
High Court indicated that neither of those 
scales is appropriate: the question is simply 
whether the landscape is an “outstanding 
natural landscape” (ONL) (at [47]).

(2) The High Court rejected an argument that the 
Supreme Court decision had lifted the bar of 
what is “outstanding”. The Court found that there 
is nothing in the Act or the New Zealand King 
Salmon decision which says that the identification 
of ONLs is to depend on the protection those areas 
will receive. Rather, councils are expected to 
identify ONLs with respect to objective criteria, 
and these landscapes will receive protection 
directed by the Minister in an applicable Policy 
Statement (at [58]).

Case Note
Man O’War Station Ltd v Auckland Council [2015] NZHC 767

 � Quentin Davies, Partner, Gascoigne Wicks
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Comment

The reference point for an “outstanding” natural 
landscape

“Outstanding” is another way of saying “to stand 
out”. A comparison is invited. It appears that the High 
Court (at [37]) preferred an approach of comparison 
against a set of criteria, which it then went on to 
describe as “objective” (at [60]).

The New Zealand Institute of Landscape Architects’ 
Landscape Assessment and Sustainable Management 
Practice Note defines an ONL as a natural landscape 
that is particularly notable at a local, district, 
regional or national scale. Such a comparative 
approach may no longer be appropriate. The danger 
in a comparative approach is that some landscapes 
and features of a district are pre‑eminent in their 
significance. This does not mean that other less 
significant landscapes and features may not in 
themselves be regarded as outstanding, Carter Holt 
Harvey HBU Ltd v Tasman District Council [2013] 
NZEnvC 25, (2013) 17 ELRNZ 239 (at [72]).

The High Court’s approach to identifying 
“outstanding” natural landscapes using a set of 

criteria is consistent with High Country Rosehip 
Orchards Ltd v MacKenzie District Council [2011] 
NZEnvC 387, at [98], and the approach set out in 
Jon Jackson  “Recognising outstanding natural 
landscapes under the RMA” [2014] RM Theory and 
Practice 116.

Has King Salmon raised the bar?

This seems to be a difficult point to persuade the 
High Court on. The legal test has not been altered as 
a result of the Supreme Court’s decision. However, 
because the consequences of being within or near an 
ONL are potentially much greater, it is fair to suggest 
that affected parties and consequently the courts 
will apply a greater level of scrutiny to the location 
of ONLs.

In turn this will require more rigour in defining 
the extent of the landscape, identifying the 
characteristics and identifying the values of those 
characteristics. That will enable us to answer 
whether the landscape is an outstanding natural 
landscape. If it is, we need to consider what effects 
are adverse to that landscape, and whether they are 
more than minor or transitory.
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Re: Quality of professional work — Conditions of consent
 � Letter from Principal Environment Judge LJ Newhook

Some months on from the conclusion of the successful roadshow around New Zealand on conditions of 
consent, I have been asking my colleagues whether they have noticed any improvement in the quality of draft 
conditions. That is, as to whether the high‑quality teaching offered last year by members of the Court and 
senior practitioners might be bearing fruit.

Regrettably, the answer is a rather “glass half‑empty” one, with a few exceptions.

To dwell first on the positive side, I was recently in conversation with a planning practitioner in Christchurch 
who told me that she keeps a folder of the papers from the roadshow on the corner of her desk, and regularly 
makes use of the material. I would hazard a guess that her drafting work will bear the hallmarks of that 
approach.

Unhappily, however, Judges and Commissioners report that they are often confronted with exceptionally 
poor draft conditions of consent, both as to content and the standard of drafting.

I would like to convey two thoughts to practitioners.

First, how about adopting the practice described to me by the Christchurch practitioner, and keeping a folder 
of papers from the roadshow to hand, and making regular use of it?

Secondly, how about using as precedents, conditions of consent issued by the Court in Final Decisions during 
say the last 2 years? It is our experience that many of these became significantly modified from the form 
in which they were first tendered to the Court, often through a constructive iterative process between the 
Bench, counsel and planning witnesses.

Both suggestions might apply particularly (but not exclusively) to conditions setting up management plan 
regimes, an area of some complexity needing great care.

I wonder whether you might consider disseminating this letter widely to your members, and hope they find 
it a practical follow‑up to last year’s roadshow.

 Yours sincerely,

PE Judge LJ Newhook.



28 www.rmla.org.nz

Resource Management Law Association Conference 2015
ASB Arena, Tauranga

Mātauranga Māori
Ko te manu e kai ana i te miro, nōna te ngahere.

Ko te manu e kai ana i te mātauranga, nōna te ao.

“The bird that feeds on the miro berry reigns in the forest …
The bird that feeds on knowledge has access to the world.”

The Resource Management Law Association’s Annual Conference will be held in Tauranga (Tauranga Moana) 
for the first time, between 24–26 September 2015. We have secured some fantastic international and national 
presenters, including Professor Gerald Torres (of Cornell University), Justices Williams and Whata, the Hon 
Nick Smith and the Hon Chris Finlayson. The theme of the Conference is “Mātauranga Māori”.

Mātauranga Māori relates to knowledge, comprehension or understanding of everything that is tangible or 
intangible. The phrase is also associated with wisdom. Today, Mātauranga Māori is often used to describe 
current, historic, local and traditional knowledge perspectives (including the transfer and storage of 
knowledge), as well as the aspirations and issues of Tāngata Whenua.

In light of the rich cultural heritage of the Bay of Plenty and the abundance of natural resources in the Region, 
the 2015 Conference will examine how resource management planning and decision‑making is attempting to 
incorporate cultural values, traditional knowledge, and the aspirations of Tāngata Whenua in the context of a 
rapidly developing region. The Conference will also explore the post‑Treaty settlement period where Tāngata 
Whenua find themselves in seemingly contrasting roles of both kaitiaki and resource / land developers.

In particular, the Conference will evaluate whether the Resource Management Act 1991 and other 
environmental legislation in New Zealand provide an appropriate framework for the consideration and 
objective evaluation of the knowledge, values (particularly metaphysical elements) and interests of Tāngata 
Whenua in managing the use, development and protection of natural and physical resources.

Decisions regarding the management of natural resources in New Zealand have historically been informed 
by “western” knowledge, science and values — with limited regard for traditional knowledge and assessment 
perspectives. Often the identification, acknowledgement and implications of cultural values and approaches 
in resource management decision‑making are a lightning rod for media headlines, misinformation and 
strongly‑held opposed views within the community. In light of this, the Conference will examine how local 
and regional authorities, corporate entities, developers and practitioners can give appropriate recognition to 
cultural values and interests in the management, protection and allocation of natural and physical resources — 
and the challenges associated with weighing competing interests into resource management decision making.

Speakers and luminaries for the Conference will be a mix of local and international experts who will offer 
their insights into a number of topics based on their experience in working on Indigenous matters. The 
Conference will also include a range of field‑trip options that will highlight the rich cultural heritage and 
natural beauty of the Bay of Plenty Region to Conference attendees.

Watch for the Conference prospectus in June.
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management.  It provides members with a public forum for their views, as articles are 
largely written by Association members who are experts in their particular fi eld.
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