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Introduction

The Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Bill (the Bill) was introduced to 
Parliament on 24 August 2011 and is scheduled to come into effect 
on 1 July 2012 (Hon Nick Smith MP “Environmental protection 
laws for oceans introduced” press release, 24 August 2011). The 
Bill will set up an environmental management regime for New 
Zealand’s Exclusive Economic Zone (the EEZ) and Continental 
Shelf (the CS). It aims to fill the gaps in New Zealand’s existing 
environmental management regime and to give effect to 
New Zealand’s obligations under the United Nations Law of 
the Sea Convention 1982 (the LOSC) to manage and protect  
natural resources of the EEZ (explanatory note to the Bill).

This article looks at the Bill in light of New Zealand’s rights 
and obligations under the LOSC. We then address three key 
areas of concern including: (a) the purpose of the Bill; (b) 
the test for granting marine consents under cl 61(2); and 
(c) the precautionary approach. We consider that the Bill 
largely succeeds, in a drafting sense, in what it sets out to do 
(ie provide an effects-based statutory regime for balancing 
environmental protection with economic development). 
However, we consider that the Bill fails to provide an adequate 
degree of clarity in respect of our three areas of concern. Lack 
of clarity in turn contributes to an overall failure to achieve a 
desirable level of integration with the Resource Management 
Act 1991 (the RMA). This leads to our central concern, which 
is that “failure to achieve integrated management will 
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result in unnecessary complexity and costs for the 
Crown, applicants, submitters (whether supporters, 
opponents or neutral), and decision-makers” (Robert 
Makgill and Alastair Logan, “The Exclusive Economic 
Zone and Continental Shelf (Environmental Effects) 
Bill” (2012) LawTalk 789 at 15).

Rights and obligations under the LOSC

It is important, when considering the Bill, to 
appreciate that the EEZ and CS are not part of New 
Zealand’s sovereign territory. Rather, New Zealand 
exercises “sovereign rights” over the EEZ and CS 
pursuant to the LOSC. Those sovereign rights are 
subject to a number of obligations set out under 
the LOSC, various international agreements and 
customary international law.

The EEZ extends from the outer limit of the 
territorial sea (12 nautical miles) to 200 nautical 
miles from the territorial sea baseline (LOSC, arts 
55 and 57). The CS comprises the seabed and subsoil 
which is “the natural prolongation” of a coastal 
State’s land territory and may extend beyond the 
EEZ (art 76(1)). New Zealand has the fifth largest 
EEZ, approximately 430 million ha, in the world 
(Ministry for the Environment Improving regulation 
of environmental effects in New Zealand’s Exclusive 
Economic Zone, discussion paper, August 2007 at 1). 
Furthermore, our CS does extend beyond the EEZ 
in certain locations. The combined area of the EEZ 
and CS is approximately 20 times New Zealand’s 
land area. Its vast size is conversely matched by 
the limited amount of scientific information we 
have concerning its ecosystem values and natural 
resource potential (Ministry for the Environment 
Regulatory Impact Statement: Exclusive Economic 
Zone and Extended Continental Shelf Environmental 
Effects Legislation, April 2011 at 1).

New Zealand has “sovereign rights” within the EEZ
for “exploring and exploiting, conserving and 
managing” the living and non-living natural 
resources of the waters, seabed and subsoil 
(LOSC, art 56(1)(a)). The EEZ provisions under 
the LOSC also establish jurisdiction over 
artificial islands, installations and structures, 
marine scientific research, and obligations to 
protect and preserve the marine environment 
(art 56(1)(b) and (c)). New Zealand’s rights and 
jurisdiction are subject to freedoms enjoyed by 
other States including; navigation, overflight and the 
laying of submarine cables and pipelines (art 58), 
as well as the general obligations under the LOSC 
(eg Parts XII and XIII) and those set out under 
other international agreements and customary 

international law.

New Zealand’s rights are narrower in respect of 
the CS where it extends beyond the EEZ. These 
comprise exclusive “sovereign rights” to explore 
and exploit natural resources within the CS (ie 
mineral and other non-living resources of the 
seabed and subsoil together with living organisms 
belonging to sedentary species (LOSC, art 77). 
There are no special rights in respect of the water 
column or airspace (art 78). Exclusive rights are 
exercised over artificial islands, installations and 
structures (art 80), and for the authorisation and 
regulation of drilling (art 81). These rights are 
subject, however, to the freedom of foreign States to 
lay submarine cables and pipelines (art 79(1)), and 
the requirement to pay royalties to the International 
Seabed Authority for resources exploited from 
the CS.

It is important to note that cl 11 of the Bill provides that 
it “must be interpreted, and all persons performing 
functions and duties under it must act, consistently 
with New Zealand’s obligations under the [LOSC]”. 
This not only requires decisions made under the Bill 
to be consistent with Parts V, VI and XII of the LOSC 
(ie those providing for the EEZ, CS and protection 
and preservation of the marine environment), it 
also requires decisions to be consistent with the full 
body of customary international law that is used to 
interpret the implementation of those Parts of the 
LOSC (see Elana Geddis “The Law in International 
Waters” (2011) 174 NZLawyer 18).

However, the law of the sea is no longer confined to 
the LOSC. New Zealand is subject to international 
obligations under a number of international and 
regional instruments with respect to its EEZ and 
activities taking place therein. The most important 
of these instruments is the Convention on Biological 
Diversity 1992. Clause 11 fails to recognise the 
complete framework of international obligations 
that New Zealand needs to take into account when 
providing for protection and development within its 
EEZ and CS. In that sense it might be helpful to amend 
cl 11 by removing the words “under the convention” 
(New Zealand Law Society Submission on Exclusive 
Economic Zone and Continental Shelf (Environmental 
Effects) Bill, 27 January 2012 at 4). It is relevant to 
note here that specific reference to the LOSC under 
cl 11 does not negate the existence of, nor excuse 
non-compliance by New Zealand with, international 
obligations of other origin (based on contributions 
made by Associate Professor Karen Scott, Professor 
Timo Koivurova and Ana Paula Linhares, during 
preparation of the Law Society’s Submission).
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In short, while New Zealand has jurisdiction to enact 
legislation over the EEZ and CS, such legislation must 
be consistent with our rights and obligations under 
the LOSC, other international agreements to which 
New Zealand is a party and customary international 
law.

Purpose of the Bill

Clause 10 is the central purpose provision in the 
Bill. Subclause (1) provides that the Bill “seeks to 
achieve a balance between the protection of the 
environment and economic development in relation 
to activities in the [EEZ] and on the [CS]”. A balancing 
approach to development and protection under the 
Bill is appropriate in light of New Zealand’s rights 
and obligations under the LOSC. This is because the 
right to develop resources within the EEZ and on 
the CS, conferred under the LOSC and customary 
international law, is subject to obligations to protect 
and preserve the marine environment (LOSC, 
preamble and art 193). In this part of the article we 
discuss the balancing approach of the Bill in light of 
international law, the existing domestic framework 
and integrated management. 

International law: sustainable development

The preamble to the LOSC states that its objectives 
include establishing a legal order for the seas and 
oceans which promotes “the equitable and efficient 
utilization of their resources, the conservation of 
their living resources, and the study, protection 
and preservation of the marine environment”. The 
LOSC thus attempted for the first time to provide a 
global framework for the rational exploitation and 
conservation of the sea’s resources and the protection 
of the environment (Patricia Birnie and Alan Boyle 
International Law and the Environment (2nd ed, 
Oxford University Press, New York, 2002) at 348).

The LOSC provision for development and protection 
is consistent with the concept of sustainable 
development recognised by the World Commission 
on Sustainable Development in its report Our 
Common Future (Oxford University Press, Oxford, 
1987). The report defines sustainable development 
as “development that meets the needs of the 
present without compromising the ability of future 
generations to meet their own needs” (at 43). Many 
definitions of sustainable development, if not most, 
include explicit or implied reference to “future 
generations” (although it is worth noting that there 
are a variety of different ways in which the term has 
been implemented in practice).

The LOSC does not expressly endorse sustainable 
development except in relation to EEZ fisheries 
(LOSC, art 61(3)) and the conservation of the living 
resources of the high seas (art 119(1)(a)). Nevertheless, 
there is no doubt that the development rights and 
environmental obligations under the LOSC can be 
used to give effect to sustainable development. 
Support for this can be found in decisions of the 
International Tribunal for Law of the Sea, and the 
United Nations General Assembly resolutions and 
reports of the consultative process on oceans and 
law of the sea (Oceans and the law of the sea: Report 
of the Secretary-General topic of focus of the twelfth 
meeting of the United Nations Open-ended Informal 
Consultative Process on Oceans and the Law of the 
Sea, UN General Assembly, Document A/66/70/Add.1, 
11 April 2011).

Irrespective of whether one accepts that the LOSC 
endorses sustainable development, it is important 
to recognise that the balancing approach under 
cl 10 of the Bill is interpreted under international 
law as sustainable development. For example, the 
International Court of Justice (the ICJ) found in 
the Gabčíkovo-Nagymaros case that “this need to 
reconcile economic development with protection of 
the environment is aptly expressed in the concept 
of sustainable development” (Gabčíkovo-Nagymaros 
Project (Hungary v Slovakia) Merits, Judgment, ICJ 
Reports 1997, at 77–78, [140]). Likewise, the ICJ 
observed in the Pulp Mills case that it is “the balance 
between economic development and environmental 
protection that is the essence of sustainable 
development” (Pulp Mills on the River Uruguay 
(Argentina v Uruguay) Merits, Judgment, ICJ Reports 
2010, at 54, [177]).

The existing domestic framework

The proposed balancing approach under cl 10 of 
the Bill has many similarities to the “sustainable 
management” purpose of the RMA and the 
“utilisation”/“sustainability” purpose of the Fisheries 
Act 1996. Both pieces of legislation form part of 
the marine management regime under cl 7 of the 
Bill, and include decision-making provisions that 
will interface with decision-making under the Bill. 
The key departure under the Bill’s purpose from 
the aforementioned legislation is the omission of 
any requirement to consider the needs of future 
generations. This is also a departure from sustainable 
development as defined under international law (Our 
Common Future). It is important to acknowledge 
that natural resources are finite. However, the lack 
of reference to future generations under the Bill 
narrows the ability of decision-makers to consider 
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whether resources might be better exploited at a 
future point in time (eg as technology improves the 
efficiency of exploitation methods).

Perhaps of greater concern to the immediate 
implementation of the Bill once enacted, however, is 
the lack of a clear definition of its purpose. Failure 
to define the balancing approach under the Bill 
introduces an unnecessary level of uncertainty 
that is likely to complicate integrated management 
of the EEZ, CS and territorial sea. “Integrated 
management” between different sectoral and 
jurisdictional boundaries is the cornerstone of sound 
environmental legislation. There is an extensive 
body of international literature extolling the 
administrative virtues of providing for integrated 
management within legislation governing the marine 
and coastal environment. It is relevant within this 
context that the RMA is generally extolled amongst 
that body of literature as a legislative model for 
the implementation of “integrated management” 
(eg Robert Makgill and Hamish Rennie “A Model 
for Integrated Coastal Management Legislation: 
A Principled Analysis of New Zealand’s Resource 
Management Act 1991” (2012) 27 IJMCL at 135–165).

Implementation of integrated management of the 
EEZ, CS and territorial sea, in the case where there 
is more than one legislative regime, requires that 
policy considerations, decision-making processes 
and administrative entities are harmonised and 
made consistent (Robert Makgill and Hamish Rennie, 
at 140). Consistent definitions of the respective 
balancing approaches adopted under the RMA and 
the Bill are a prerequisite to achieving an appropriate 
level of integration and compatibility between the 
existing and proposed legislative regime for marine 
management in New Zealand.

Risks of failing to de�ine balancing approach

The balancing test under cl 10(1) has not previously 
been interpreted by the New Zealand courts. Failure 
to adopt the term “sustainable” under the Bill’s 
purpose means that administrators and applicants 
will find less comfort from existing precedent and 
practices developed in light of New Zealand’s existing 
domestic legislative framework. It is therefore 
possible that, despite inclusion of a balancing 
approach, the purpose of the Bill may be interpreted 
differently to that of the RMA. For example, the Bill 
might be interpreted as offering less protection 
than Part 2 of the RMA (Barry Barton “Offshore 
Petroleum and Minerals” (2011) NZLJ 211 at 212). This 
is especially so in light of cl 61(2), which enables the 
Environmental Protection Authority (EPA) to grant 

consent if an activity’s contribution to economic 
development outweighs an activity’s adverse effects 
on the environment.

The intense level of commercial and political interest 
in both development and protection of the EEZ 
and CS means that interpretation of the proposed 
balancing approach is likely to be contentious. Any 
differences between the Bill and the RMA are likely 
to be subject to time-consuming and costly litigation. 
Lack of domestic precedent may be exacerbated, 
notwithstanding cl 11 of the Bill (which requires that 
the Bill be interpreted consistently with the LOSC), by 
judicial reluctance to look to customary international 
law for assistance in interpreting cl 10(1).

The Bill (cls 93–98) anticipates cross-boundary 
applications where a proposal will need to be 
considered under both the Bill and the RMA. In 
light of the present uncertainty concerning the 
interpretation of the Bill’s balancing approach, 
there is a risk that two different statutory balancing 
approaches will need to be assessed in the case of 
cross-boundary applications and effects. This would 
be difficult to administer and impose additional costs 
on applicants, likely requiring consideration of both 
tests in respect of the respective jurisdictional area 
(ie territorial sea and EEZ/CS). It is also possible 
that cross-boundary applications would be decided 
differently either side of the boundary.

Improving the purpose clause

In our view the Bill should be worded as simply as 
possible in order to avert any unnecessary uncertainty 
as to where the balance needs to be drawn in terms 
of decision-making. We consider it would, therefore, 
be preferable for the purpose of the Bill to clearly 
define the balancing approach with reference to the 
definition of sustainable management under the 
RMA. Such an approach would be more certain, easier 
to administer and ultimately less costly for decision-
makers and applicants.

We consider that the term  “sustainable management” 
is preferable over the terms “sustainable 
development” or “sustainable use”. This is because 
sustainable management is the test that will be 
applied under the RMA to those parts of a cross-
boundary application located in the territorial sea. 
Consequently, adoption of a sustainable management 
approach would promote integrated management 
of the marine environment. Furthermore, use of the 
term sustainable management will mean decision-
makers are able to draw on an extensive pool of case 
law built up over the last two decades of resource 
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management decision-making in New Zealand.

The auth ors think that it is likely to have been 
a deliberate policy decision on the part of the 
Government to distinguish the purpose of the Bill 
from the purpose of the RMA. However, we do not 
consider that defining the balancing approach 
under the Bill as sustainable management is likely 
to deliver decisions any more or less favourable to 
either economic development or marine protection 
than those presently made under the RMA. This 
is because a sustainable management approach 
allows for comparative weighting of development 
values against other environmental values, and it 
is not uncommon for the benefits of development to 
outweigh adverse effects in decision-making under 
the RMA (eg Auckland Volcanic Cones Society Inc v 
Transit New Zealand [2003] NZRMA 316 (HC)).

Test for granting marine consents under clause 61(2)

Clause 61(2) authorises the EPA to grant a marine 
consent “if the activity’s contribution to New Zealand’s 
economic development outweighs the activity’s 
adverse effects on the environment”. Conversely, the 
EPA may refuse an application “if the adverse effects 
of the activity on the environment outweigh the 
activity’s contribution to New Zealand’s economic 
development” (Law Society’s Submission, at 6).

In its present form, cl 61(2) is inconsistent with the 
purpose of the Bill. Clause 61(2) enables a consent 
to be granted if economic development outweighs 
environmental effects. Perceived economic benefit 
trumps environmental effect. This not only creates an 
internal inconsistency with the balancing approach 
under cl 10 of the Bill, it is also inconsistent with New 
Zealand’s rights and obligations under the LOSC.

Clause 61(2) also creates a significant difference 
between the marine consent decision-making 
process under the Bill and the resource consent 
decision-making process under the RMA. The clause 
sets thresholds for both granting and refusing 
applications for marine consent, based on weighing 
the activity’s contribution to New Zealand’s economic 
development against the activity’s adverse effects 
on the environment. That evaluation in itself will 
be complex and problematic, particularly as there 
is no guidance within the legislation as to how an 
activity’s “contribution to New Zealand’s economic 
development” is to be assessed. In addition, it is not 
clear whether the weighing exercise results in a 
threshold (ie once the evaluation has been completed, 
whether there is still a discretion to grant or refuse 
based on all relevant considerations), or whether 

the evaluation is the final and deciding factor in the 
decision-making process (based on contributions 
made by Margot Perpick, during preparation of the 
Law Society’s Submission).

Different tests under the RMA and the Bill will 
contribute to the complexity of processing cross-
boundary applications and create the possibility that 
cross-boundary applications are decided differently. 
This is not satisfactory for decision-makers, applicants 
or other stakeholders. To reso lve these concerns, 
cl 61(2) should be simplified to remove reference to 
the weighting of environmental effects and national 
economic benefit. We consider that it would be simpler 
to include national economic contribution under a new 
clause providing for matters of national importance 
to be recognised and provided for when exercising 
functions, powers or duties under the Bill. Some 
direction might be taken from ss 6 and 7 of the RMA. In 
particular, the Bill could list those forms of economic 
development and environmental values that are of 
national importance. Matters of national importance 
would in turn be accorded more weight in decision-
making than those that are not nationally important.

The precautionary approach

The precautionary approach obligation derives 
from international law. The starting point for 
any discussion of the precautionary approach is 
Principle 15 of the Rio Declaration, which provides:

In order to protect the environment, the precautionary 
approach shall be widely applied by States according to 
their capabilities. Where there are threats of serious or 
irreversible damage, lack of full scientific certainty shall 
not be used as a reason for postponing cost-effective 
measures to prevent environmental degradation.

The precautionary approach does not mean doing 
nothing until perfect scientific information is 
available. Rather, the approach recognises “that it may 
be better to act first and then set about ascertaining 
the facts more closely” and “that intervention is 
required prior to the occurrence of damage in 
relation to known risks” (Caroline Foster Science and 
the Precautionary Principle in International Courts and 
Tribunals: Expert Evidence, Burden of Proof and Finality 
(Cambridge University Press, New York, 2011) at 18).

It is helpful to note that the terms “precautionary 
principle” and “precautionary approach” are both 
used when referring to the precautionary obligation. 
There has been some suggestion in the past that 
the term precautionary principle is somehow more 
restrictive than the term precautionary approach. 
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This is incorrect. There is no substantive distinction 
between the precautionary principle and the 
precautionary approach under international law. 
Rather, the content of the obligation and the way it is 
enforced is defined by the context within which it is 
implemented (Arie Trouwborst Precautionary Rights 
and Duties of States (Martinus Nijhoff Publishers, 
Leiden, 2006) at 11; Simon Marr The Precautionary 
Principle in the Law of the Sea: Modern Decision Making 
in International Law (Martinus Nijhoff Publishers, 
Leiden, 2003) at 17).

International law: the precautionary approach

Provision for the precautionary approach through 
relevant international and regional agreements (and 
subsidiary regulations) means that it should be used 
in the interpretation of New Zealand’s rights and 
obligations within the EEZ and CS. This is supported 
by the fact that there is increasingly strong support 
from the international judiciary for recognition of 
the precautionary approach as part of customary 
international law. For example, the Seabed Disputes 
Chamber of the International Tribunal for the Law 
of the Sea (the Chamber) observed in its recent 
Advisory Opinion on deep seabed mining “that the 
precautionary approach has been incorporated 
into a growing number of international treaties and 
instruments, many of which reflect the formulation 
of Principle 15 of the Rio Declaration”. In the 
Chamber’s view, “this has initiated a trend towards 
making this approach part of customary international 
law” (Seabed Disputes Chamber of the International 
Tribunal for the Law of the Sea Responsibilities and 
Obligations of States Sponsoring Persons and Entities 
with Respect to Activities in the Area: Advisory Opinion 
(1 February 2011) at [135] (emphasis added)).

 The Chamber cited the LOSC regulations and the 
ICJ’s invocation of the precautionary approach in 
the Pulp Mills case as support for its applicability in 
respect of deep seabed mining (Advisory Opinion at 
[135]). The LOSC regulations expressly require States 
to apply precautionary approach, and “where there 
are threats of serious or irreversible damage, lack of 
full scientific certainty shall not be used as a reason 
for postponing cost-effective measures to prevent 
environmental degradation” (Advisory Opinion at 
[161], quoting from Principle 15 of the Rio Declaration).

The Chamber concluded that States must apply 
a precautionary approach as an integral part 
of their due diligence obligations “in situations 
where scientific evidence concerning the scope and 
potential negative impact of the activity in question is 
insufficient but where there are plausible indications 

of potential risks” (Advisory Opinion at [131]). 
Disregarding such risks would constitute a failure 
to comply with the precautionary approach, and 
accordingly a failure to meet the State’s due diligence 
obligation (Donald Anton, Robert Makgill and Cymie 
Payne “Advisory Opinion on Responsibility and 
Liability for International Seabed Mining (ITLOS Case 
No 17): Environmental Law in the Seabed Disputes 
Chamber” (2011) 41(2) EPL 60 at 63).

Cautious approach and adaptive management

The Bill seeks to give effect to the precautionary 
approach through the adoption of a “cautious 
approach” under cl 10(1)(b), the use of “favouring 
caution” under cl 13, and adaptive management as 
defined under cl 4(1). Clause 10(1)(b) seeks to achieve 
the balancing approach of the Bill by inter alia:

requiring [decision-makers] to take a cautious approach 
in decision-making if information available is uncertain 
or inadequate …

The incorporation of the cautious approach into the 
balancing exercise to be undertaken pursuant to 
cl 10 would appear to be intended to reinforce the 
importance of caution and adaptive management in 
decision-making as provided for elsewhere under 
the Bill. However, the way in which the Bill is drafted 
means that, contrary to the precautionary approach, 
“cost-effective measures to prevent environmental 
degradation” might not be adopted, on the grounds 
that they are outweighed by the contribution of 
economic development to that Nation’s economy. For 
example, it is conceivable that under cl 61(2) there 
will be instances where the precautionary approach 
is not applied because it is judged not to be in the 
interests of economic development.

On the positive side of the ledger, the Bill’s 
information principles under cl 13 encapsulate the 
requirement under the precautionary approach 
that decisions in the absence of certain or adequate 
scientific information require the decision-maker 
to “favour caution and environmental protection” 
(cl 13(2)). Furthermore, if caution and environmental 
protection means that an activity is likely to be 
refused, the decision-maker “must first consider 
whether taking an adaptive management approach” 
would be appropriate (cl 13(3)). The term “adaptive 
management approach” is defined under cl 4(1) of the 
Bill to include: 

a) allowing an activity to commence on a small 
scale or for a short period so that its effects can be 

  Continued on page 16
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Introduction

The Aquaculture Reforms passed by Parliament 
in August 2011 (Aquaculture Reforms) made 
amendments to the Resource Management Act 1991 
(RMA) and other legislation to create an overhauled 
regulatory framework for aquaculture. The 
Aquaculture Reforms, which largely took effect from 
1 October 2011, contain a number of changes aimed 
at helping aquaculture grow to a $1 billion industry 
by 2025, while upholding sustainable management of 
New Zealand’s coastal resources. In comparison to 
the previous regime, the changes undoubtedly offer 
a significantly more permissive framework for the 
aquaculture consenting process. However, a change 
in law cannot transform an industry by itself. The 
success or otherwise of the Aquaculture Reforms 
depends, in the author’s opinion, on three key aspects 
of implementation:

• whether regional councils support the reforms and 
take a proactive approach to the implementation of 
the legislation by way of amendments to regional 
planning documents;

• the workability of regulations soon to be passed 
to assist in resolving arbitrations between marine 
farmers and fishers as part of the Undue Adverse 
Effects (UAE) test; and

• the way in which Government, at a practical level, 
uses its power to earmark space for allocation to 
iwi through the new Gazetting process.

Aquaculture legislation: the old and the new

The previous regime governing aquaculture activities 
was widely considered amongst both industry 
and Government to have been unsuccessful — the 
criticisms of that legislation were traversed in more 
detail by the author in an article in this publication in 
April 2011 (“The Aquaculture Legislation Amendment 
Bill (No 3): Recasting the net for aquaculture?”). 
The old regime, which only allowed aquaculture in 
Aquaculture Management Areas (AMAs), did not 
provide sufficient incentives for regional councils 
and industry participants to engage in the process of 
creating AMAs.

The Aquaculture Reforms amended a number of 
statutes which together provide the regulatory 
framework for aquaculture activities in New Zealand, 
namely the:

• RMA;
• Fisheries Act 1996 (Fisheries Act);
• Maori Commercial Aquaculture Claims Settlement 

Act 2004 (Settlement Act); and
• Aquaculture Reform (Repeals and Transitional 

Provisions Act) Act 2004 (Transition Act).

The key change brought in by the Aquaculture 
Reforms removes the concept of AMAs altogether. 
Aquaculture is now treated like any other activity 
within the RMA framework, meaning that aquaculture 
activities can occur anywhere in the common marine 
and coastal area (CMCA), subject only (importantly) 
to the relevant provisions in the relevant regional 
coastal plan and UAE considerations.

In respect of the regional coastal plans, however, 
many (if not most) do not presently provide a clear 
framework for aquaculture activities because they 
had previously relied on the AMA requirements.

Aquaculture unlocked?

The Aquaculture Reforms have created real 
opportunity for industry expansion. However, true 
unlocking of the industry’s potential relies on:

• regional councils making regional coastal space 
available for aquaculture through revision of 
regional coastal plans; and/or

• private initiatives to secure space, through private 
plan change requests, undertaken at the cost of the 
private applicant.

A key factor which will determine the speed with 
which regional planning documents can be amended 
to provide for aquaculture will be the opposition 
faced by such proposals. Groups that are likely 
to have an interest to applications for new space 
will include affected coastal property owners, 
commercial and recreational fishing groups, iwi, and 
other users of the relevant part of the CMCA, such as 
commercial shipping companies, recreational boaties 
and tourism operators.

In respect of iwi involvement, the new method 
provided in the Aquaculture Reforms for the Crown 
to meet its settlement obligation provides an 
additional consideration. The Crown’s obligation 
under the Settlement Act is to provide iwi with 
20 percent of equivalent space for all new marine 

A brave new world of coastal development: Have the 
Aquaculture Reforms unlocked the industry’s potential?

 � James Gardner-Hopkins, Partner, Russell McVeagh
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farming space created. Therefore, while iwi may 
have legitimate environmental or cultural concerns 
regarding an application, the prospect of securing 
future settlement space corresponding to the 
application (or not) may be a factor in determining 
how they will view any application. Simply put, the 
more aquaculture that is enabled generally, the more 
aquaculture space will be reserved if available for 
iwi.

Concurrent lodgement

The enablement of “concurrent lodgement”, through 
the addition of a new subpart 4 of Part 7A of the RMA, 
is significant where aquaculture is provided for under 
the relevant regional plan as a prohibited activity. 
In those circumstances, the concurrent lodgement 
provisions enable both a private plan change and 
corresponding coastal permit application(s) to 
be applied for together, processed together, and 
determined one after the other to achieve both 
efficiency of process and certainty of priority for the 
applicant (further discussed below). This has the 
potential to significantly reduce the time and cost 
involved in the two processes and, where industry is 
motivated to undertake new activities, will go some 
way towards shortening the “readjustment” period 
where the relevant planning documents catch-up 
with the new post-AMA regime.

The concurrent lodgement regime also offers 
certainty to private plan change applicants. In 
regions where a “first in, first served” allocation 
mechanism exists — the default under the RMA 
— it would, technically, have been possible for one 
marine farmer to request a private plan change to 
enable aquaculture activities in a specific location 
or locations, and then assuming the request was 
granted, for a third party to seek consent before or 
at the same time as the person who requested the 
plan change. While that may be unlikely, it would be 
significant if it were to occur, given that seeking a 
private plan change to amend the prohibited activity 
status of aquaculture to a more permissive is likely to 
be a significant undertaking.

The new UAE process

The UAE process: background

The Fisheries Act limits the commencement of 
consents for aquaculture activities (formerly in 
an AMA) to applications that are not likely to have 
undue adverse effects on commercial, customary and 
recreational fishing. The UAE test is administered by 
the Ministry of Fisheries, through its chief executive, 

and occurs following the grant of resource consent for 
an aquaculture activity. It results in an aquaculture 
decision that contains either a determination (which 
means that the consented activity may proceed), a 
partial reservation (which means that the activity 
may proceed in the area over which no reservation 
exists), or a full reservation (which means that the 
consent must be cancelled). There is also the ability 
for a resource consent applicant to seek consent from, 
or achieve compromise with, commercial, customary 
and recreational fishers.

What has changed?

With the move away from the AMA regime, the 
Aquaculture Reforms have better integrated the UAE 
test with the RMA consenting process by providing 
that the UAE test be undertaken in relation to 
individual consents as they are applied for (rather 
than in relation to a particular area, as with the 
AMA regime). This change will speed up the process 
in relation to individual consents and is another 
clear indication that aquaculture is intended to 
be treated like any other activity within the RMA 
framework.

The Aquaculture Reforms have also amended the 
UAE test so that where a consent application for a new 
marine farm is likely to have a UAE on commercial 
fishing, that application can now proceed where an 
“aquaculture agreement” is reached with 75 per cent 
of affected fishing quota holders (s 186ZF(2)(a) of 
the Fisheries Act). Aquaculture agreements were 
possible under the old law, but required 90 per cent 
of quota holders to agree, which in practice was never 
achieved.

Aquaculture agreements can be entered into before 
the UAE test is undertaken, or following the issue of 
an aquaculture decision which contains a reservation 
on commercial fishing for quota management system 
stock. In the latter case, if an aquaculture agreement 
cannot be negotiated within 6 months, the new law 
provides for the applicant for marine farming to 
initiate arbitration (using the process set out in the 
Arbitration Act 1996) to determine which industry is 
of materially greater economic value to New Zealand 
(ss 186ZO and 186ZP(2) of the Fisheries Act). If the 
aquaculture activity will be of materially greater 
economic benefit to New Zealand, then a decision 
will be made in favour of aquaculture. The arbitrator 
will also determine the level of compensation that 
might be payable to the quota holder by reference to 
a standardised methodology. At the time of writing, 
the Ministry of Fisheries had conducted consultation 
on draft regulations which set out the methodology 
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to be used by an arbitrator for determining what 
activity will be of materially greater economic benefit 
to New Zealand and calculating compensation.

New … improved?

The lower threshold for aquaculture agreements is 
likely to make reaching those agreements a more 
realistic prospect for marine farmers and fishing 
interests. That, coupled with the ability to pursue 
arbitration where an impasse is reached, represents 
a major practical improvement in the UAE process by 
preventing stalemates.

While the release of regulations will provide some 
additional detail around the arbitration process, the 
procedural aspects of the arbitration provisions, 
specifically issues regarding timing, precedent, and 
appeals, require some comment.

First, the legislation contains no prescribed 
timeframe in which an arbitrator must release a 
decision. While this is a detail that may be contained 
in regulations or subsequent reforms, if there is 
no timeframe request it could considerably delay 
matters.

Secondly, arbitration decisions are usually kept 
confidential, which will prevent precedent developing 
as a guide for future participants. A precedent-
based expectation as to the likely outcome of a given 
arbitration could provide assistance to both marine 
farmers and fishers and prevent parties spending 
unnecessary money, time, and effort where a 
previous decision in similar circumstances provides 
a clear indication of the likely outcome.

Thirdly, UAE arbitrations are to be conducted under 
the Arbitration Act 1996, which limits appeals of 
arbitration decisions. An arbitration decision may be 
appealed to the High Court on points of law only, and 
even then only if:

• the parties have agreed on the ability to do so at 
the beginning of the arbitration process;

• both parties agree to the appeal; or
• the High Court grants leave to appeal.

This provides parties with limited scope for reviewing 
an arbitrator’s decision, an ability which may be 
useful and/or necessary, particularly in the context 
of the first arbitrations when the methodologies and 
procedures are being tested for the first time.

The UAE provisions in the Aquaculture Reforms also 
stop short of the changes industry sought through 

submissions on the draft legislation — namely a fully 
integrated and streamlined UAE process that was 
intended to provide the industry with a flexible, cost 
efficient and certain process. A key element of the 
industry working group’s proposal was the ability for 
the UAE test to occur prior to the consenting process 
to lessen the time and cost to a potential applicant 
whose resource consent application may fail due 
to UAE considerations (Aquaculture New Zealand 
submission on Aquaculture Legislation Amendment Bill 
(No 3), 11 February 2011, at 43). No such provision was 
included in the Aquaculture Reforms, most likely due 
to concerns of uncertainty in relation to cumulative 
effects of successive applications and the extent of 
farming that may eventually be the subject of consent 
(Aquaculture Legislation Amendment Bill (No 3) — 
Departmental report (Ministry of Fisheries, 24 March 
2011) <www.parliament.nz>, at 115).

Iwi settlement obligations and the new Gazetting 
process

Crown settlement obligations

The Settlement Act was a legislative response 
to Waitangi Tribunal findings that the proposed 
Aquaculture Reforms of the 1990s would breach the 
principles of the Treaty of Waitangi. It provides a full 
and final settlement of Māori claims to commercial 
aquaculture arising on or after 21 September 1992.

The Settlement Act requires the Crown at s 9(1) to:

• set aside for iwi the equivalent of 20 per cent of 
all new aquaculture space created from 1 January 
2005; and

• provide iwi with the equivalent of 20 per cent of the 
aquaculture space created between 21 September 
1992 and 31 December 2004.

All settlement assets set aside under the Settlement 
Act are required to be transferred to Te Ohu Kai 
Moana Trustee Ltd (TOKM) as trustee for the Māori 
Commercial Aquaculture Settlement Trust, who 
then allocate the settlement assets to iwi (s 48 of the 
Settlement Act).

Previously, new aquaculture space could be set aside 
in satisfaction of the Crown’s obligations by requiring 
regional councils, before a regional coastal plan 
or plan change that provided for an AMA became 
operative, to identify 20 per cent of the new space 
established by the AMA that could be allocated to 
Māori. More commonly, where new space was to be 
created, a cash settlement was reached with iwi for 
the equivalent of 20 per cent of that space.
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the process overall.

The Minister’s power of Gazettal, as stated in the 
legislation, is not particularly prescriptive — it 
seems to leave much of the detail of the how and why 
of setting aside parts of the CMCA for that purpose 
to the policy makers and practice. These areas of 
ambiguity are outlined below.

Lack of forecast period for Gazetted space

The new s 12 of the Settlement Act gives the potential 
power to the Minister to Gazette 20 per cent of “all 
available aquaculture space” (ie the capacity of an 
area for all time) to be set aside at any time. The 
author understands from the relevant parliamentary 
and Cabinet materials that this is not the policy 
intent, however, it is a possibility that remains open 
in the legislation on its face.

Use of the Gazettal power in this way could have 
wide-reaching implications for industry — the 
understanding of a given area’s capacity for new 
aquaculture is an area in which the scientific 
community’s understanding is constantly 
evolving. Gazetting space on the basis of today’s 
understanding of what “all available aquaculture 
space” might mean could lead to the Gazetted space 
being disproportionately large or small relative 
to the eventual capacity of a given part of the 
CMCA. The first Gazetted areas were announced on 
19 September 2011 (see (29 September 2011) 147 New 
Zealand Gazette 4211). The areas, which cover parts 
of the CMCA in the Marlborough Sounds, Waikato 
and Northland, total just over 150 ha. Economic 
forecasting and methodologies applied to deem 
those areas to be “suitable” for Gazetting have not 
yet been published by the Ministry of Fisheries.

Process issues and existing rights

Parliament is unlikely to have intended for any 
Gazetted space or aquaculture settlement areas to 
impact on third-party rights or processes. It is not 
explicit in the legislation, however, that existing 
rights (such as consents, consent applications and 
plan change processes) will be protected through 
the settlement process. While probably likely not 
to occur in practice, an area could potentially be 
Gazetted, perhaps unintentionally, over an area in 
respect of which a third party had already expended 
significant effort towards seeking a plan change or 
resource consent but had not yet lodged, or was only 
partway through the process.

In addition, consultation with stakeholders when 

When the Aquaculture Reforms were first proposed 
in 2009, it was unclear how the Crown was to meet its 
obligations under the Settlement Act under the new 
law. The original Aquaculture Legislation Amendment 
Bill (No 3) 2010 committed only to confirming the 
Crown’s obligations under the Settlement Act in 
broad language, and provided no clear mechanism 
for allocating space in a post-AMA regime. In 
particular, it was unclear whether satisfaction of 
the Crown’s obligations under the Settlement Act 
would effectively be passed on to industry to satisfy 
on a case-by-case basis as consents were sought 
for new activities under the streamlined planning 
and consenting processes. If that model were to be 
adopted, there were concerns that environmental 
and cultural concerns of iwi with a proposal may 
become tied up with issues of iwi space allocation 
and Settlement Act obligations, potentially leading 
to political issues being introduced into the RMA 
consenting process, whether overtly or not.

The Gazetting process

What the legislation says

Settlement of the 20 per cent obligations can now 
be provided on a regional basis, in space and/or 
cash, through agreements between the Crown and 
iwi. Significantly, the Aquaculture Reforms also 
provide for an initial Gazette notice to be issued 
by the Crown that will earmark space that may 
potentially be set aside for iwi. This is essentially a 
“safeguard” to prevent iwi missing out under the 
regional agreements in the event there is a “gold 
rush” scenario that limits access to space in the CMCA 
before regional agreements between iwi and the 
Crown can be negotiated.

It is also important to note that the Gazettal process 
does not in and of itself discharge the Crown’s 
settlement obligations. It is rather the initial step in a 
process which involves actual allocation of space for 
iwi to TOKM through regional agreements and then 
a successful application by iwi for resource consent 
over the relevant space and satisfaction of the UAE 
requirements before an operational marine farm can 
be established.

How it will (or is intended to) work in practice

While the Minister of Aquaculture’s new powers 
under the Gazettal regime provide some clarity 
around how the Crown’s settlement obligations 
will be met, there are a number of details regarding 
how the process will work in practice that have the 
potential to bear significantly on the workability of 
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determining what space to Gazette (such as the 
relevant iwi, coastal permit holders or the relevant 
regional council) is not provided for in the legislation. 
Again, it is highly likely that such consultation will 
in practice occur, however, it is not a requirement 
prescribed by the legislation.

Effect of Gazettal on processing of subsequent consents

As stated above, and as made clear by the Ministry of 
Fisheries, Gazetting of space allows the Government 
to enter into meaningful negotiations with iwi 
(and prevents others from seeking consents for 
aquaculture within those areas) but it does not confer 
any other rights or certainty that the space will 
later become part of a regional agreement under the 
settlement, or that a coastal permit for aquaculture 
activities will be granted over the space.

Notwithstanding that, Gazettal of space, and then 
that space becoming an aquaculture settlement 
area through a regional agreement, may create 
expectations on the part of an (iwi) applicant that 
consents in such an area will be granted. A consent 
authority may also feel some obligation to grant 
consent in an aquaculture settlement area (although 
perhaps to a lesser degree). It is not entirely clear from 
the legislation whether the intention is for a consent 
authority to have regard to aquaculture settlement 

areas in making a decision on a consent application 
or plan change request, or whether an applicant 
seeking consents or plan changes in a Gazetted space 
should have no advantage over an applicant seeking 
consents in a non-Gazetted space. Whether consent 
authorities take into account the existence of an 
aquaculture settlement area or not when considering 
a coastal permit application remains to be seen — 
and the legality or otherwise of such a consideration 
is potentially subject to challenge in court.

Conclusion

The Aquaculture Reforms have created an ideal 
springboard for new investment and the aquaculture 
industry to reach its billion dollar goal. While some 
immediate opportunities exist (such as with the 
concurrent lodgement provisions), the success 
or otherwise of the reforms at a practical level is 
largely dependent on the willingness of regional 
councils to adopt the spirit of the new law in regional 
coastal plans and of private industry to invest. 
Provided that that occurs, and if the detail behind 
the UAE arbitration procedure and methodology and 
practical implementation of Gazetting provisions are 
in line with previous policy indications, the industry 
will be well on its way to being unlocked and 
realising its potential as a major primary industry in 
New Zealand.

The April 2012 issue of Resource Management Journal 
marks a number of significant events. First, it marks 
the retirement of Dr Mike Patrick, our resident 
scientific member of the Editorial Board since 2002. 
Second, it marks the retirement of Helen Atkins 
from the Editorial Board after completing her two-
year presidency. Third, it marks a new beginning 
with Professor Bruce Clarkson, Director of the 
Environmental Research Institute at the University 
of Waikato, agreeing to join the Editorial Board to 
add depth to our coverage of science and engineering 
matters.

But more importantly on the international scene, 
2012 celebrates the birth of the environmental 
movement with the publication of Silent Spring 
by Rachael Carson in 1962 and Should Trees have 
Standing by Christopher Stone in 1972. These seminal 
publications provided the catalyst for the ban on 
DDT use in the USA and establishment of the US 
EPA. In New Zealand, they provided the impetus for 
foundation of the Environmental Defence Society that 

celebrated its 40th anniversary in 2011. This year we 
also celebrate the 20th anniversary of the Resource 
Management Law Association, which remains 
the largest multi-disciplinary environmental law 
association by membership in the Commonwealth. 
Next year will see the 60th anniversary of enactment 
of the Town and Country Planning Act 1953 that 
established the Planning Tribunal, which as the 
Environment Court, remains the longest standing 
environmental court: an idea clearly well ahead of its 
time.

Coincidentally, this issue of Resource Management 
Journal focuses on water, with substantial articles on 
the marine environment, fresh water allocation, and 
innovative methods of regulating discharges into 
lakes and rivers.

This is also the first online version of Resource 
Management Journal, with print versions of the 
journal now only being available from Thomson 
Reuters via their print on demand service.

Editorial
 � Trevor Daya-Winterbottom, General Editor
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Introduction

Sustainable and integrated freshwater management 
remains a topical issue throughout the country. 
When reflecting on the potential of collaborative 
governance in dealing with freshwater issues, it is 
worth considering the initiatives that are being taken 
in Canterbury to restore Te Waihora/Lake Ellesmere.

The Environment Canterbury (Temporary 
Commissioners and Improved Water Management) 
Act 2010 (ECan Act) established a new regime in the 
Canterbury region for a Water Conservation Order 
(WCO). The first application to be considered under 
the ECan Act was a proposal to amend the existing 
WCO which applied to Te Waihora. The application 
was made jointly by Te Rūnanga o Ngāi Tahu and the 
Department of Conservation. The overall purpose 
of the application was to restore the quality and 
integrity of Te Waihora, with express recognition 
sought for additional outstanding features.

This article describes the WCO application and 
discusses the recommendation by the hearing 
committee, before considering the implications for 
freshwater management generally.

Te Waihora

Te Waihora is the largest lake in Canterbury and the 
largest coastal freshwater lagoon in New Zealand, 
despite it being less than half its natural size due 
to land drainage practices. It lies to the south-east 
of Christchurch, on the road to Akaroa and Banks 
Peninsula. The lake has been described as the most 
important wetland habitat of its type (Canterbury 
Conservation Management Strategy 2000, 
section 4.6.2). It is renowned for the rich biological 
environment it supports, including a large number 
of indigenous bird, fish and plant species. The lake 
is shallow and highly eutropic and, while it is very 
productive in a fisheries sense, it is considered to 
currently be New Zealand’s most polluted lake.

The lake has diverse freshwater fish fauna, dominated 
by significant native species which migrate between 
the lake, tributaries and the sea at various times. 
Opening of the lake to the sea is very important, as 
it facilitates the recruitment of fish into the lake and 
river population and also enables migration of fish to 
the sea to spawn. Te Waihora is artificially opened 

to the sea using mechanical means, a process that 
is currently managed by Environment Canterbury. 
Lake openings were managed traditionally by Ngāi 
Tahu — who were last recorded opening the lake 
in 1867 by a method of simply scraping a narrow 
channel using the korari or flax stalk to “unplug” the 
lake (WH Harris “Report on Lake Ellesmere” for the 
North Canterbury Catchment Board, 1947).

To Ngāi Tahu, Te Waihora is a tribal taonga, most 
famously known as a major mahinga kai (customary 
food gathering place) and reflected in its original 
name — Te Kete Ika a Rākaihautū, or the fish basket 
of Rākaihautū, an early ancestor famed for digging 
and claiming the lake in tribal traditions. The 
significance of the lake to the tribe was reflected in 
the Ngāi Tahu Treaty of Waitangi settlement, through 
the vesting of the bed of Te Waihora by the Crown 
in Te Rūnanga o Ngāi Tahu as fee simple estate. This 
followed strong recommendations by the Waitangi 
Tribunal for the return of Te Waihora to Ngāi Tahu, 
including the entire native fishery, to be accompanied 
by significant and committed Crown action to restore 
Te Waihora as a tribal food resource.

Customary fishing practices continue to be carried 
out at the lake, along with a number of other 
tikanga-related activities by Ngāi Tahu Whānui. 
Ecological restoration and cultural monitoring 
projects are also being undertaken, largely by the 
Te Waihora Management Board, which is made up 
of representatives of the six Papatipu Rūnanga that 
have traditional associations with the lake and are 
mandated by Te Rūnanga o Ngāi Tahu to manage the 
lakebed on behalf of the tribe. Te Rūnanga also own 20 
per cent of all commercial fish quota associated with 
the lake as part of the Treaty of Waitangi Fisheries 
settlement.

Background to the WCO and amendments sought

In 1986 the NZ Wildlife Service (which later became 
part of Department of Conservation) applied for a 
WCO, primarily to counter threats to wildlife habitat 
at the time from proposals for lake reclamation and 
drainage. The WCO was made in 1990 and therefore it 
predated the RMA.

The 1990 WCO identified wildlife habitat as the only 
outstanding feature, consistent with the nature 
of the application that was lodged. This phrase is 

A fresh start for Te Waihora
 � Jen Crawford, Partner, Anderson Lloyd Lawyers and Craig Pauling, Project Manager: Freshwater, Te      

      Rūnanga o Ngāi Tahu
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defined in the Wildlife Act 1953 as including birds 
and invertebrates, but not aquatic species. The WCO 
failed to expressly acknowledge customary use or 
values. This was due in part to a lack of legislative 
recognition of the Treaty of Waitangi at the time and 
compounded by the fact that it was made in a pre-Ngāi 
Tahu settlement environment. It was acknowledged 
by the hearing committee at the time that no formal 
or legal recognition had been given to Māori fishing 
practices.

The decade leading up to the Ngāi Tahu claim saw a 
number of significant efforts by Ngāi Tahu to protect 
and recognise Te Waihora as a tribal taonga. Since 
1990, a considerable body of natural and cultural 
resource information was also gathered regarding 
Te Waihora including a water-balance model which 
allowed for the experimental provisions within the 
existing WCO to be tested. As a result of various 
investigations, it was concluded that the WCO gave 
inadequate protection to the values associated with 
Te Waihora. There was also a need to bring the WCO 
in line with legislative changes. In order to address 
these issues, Environment Canterbury brought 
together the various agencies that have a statutory 
responsibility for various aspects of Te Waihora.

The application to amend the WCO was made in 2010. 
Specific changes were made to the lake opening 
and closing provisions, along with changes to the 
datum and updating of terminology. The following 
additional values were also proposed for recognition 
within the WCO — indigenous wetland vegetation 
complex, customary fisheries, Ngāi Tahu historical, 
spiritual and cultural characteristics and significance 
in accordance with tikanga Ngāi Tahu, including in 
respect of kaitiakitanga and mahinga kai.

The legislative setting

National WCOs and local water conservation notices 
were created by an amendment to the Water and Soil 
Conservation Act (WSCA) in 1981, with the objective 
(s 2) “… to recognise and sustain the amenity afforded 
by waters in their natural state”.

The WCO regime was then carried into Part 9 of the 
RMA, with some key differences. The characteristics 
to be protected were broadened to include express 
reference to historical, spiritual and cultural 
purposes, as well as to outstanding significance in 
accordance with tikanga Māori.

For water bodies outside of Canterbury, the WCO 
provisions in Part 9 apply “notwithstanding anything 
to the contrary in Part 2” (s 199 RMA). In practice 

this means that Part 2 is given effect, but only 
where the provisions of Part 2 are consistent with 
the purpose of Part 9. In the case of Te Waihora, 
the application concerned a water body within 
Canterbury. It was therefore determined under the 
ECan Act, which applies to any application to make or 
amend a Canterbury WCO. This makes Environment 
Canterbury responsible for hearing such applications 
and also places a slightly different spin on the matters 
to be addressed.

Section 50 of the ECan Act states that:

(2) In considering whether to recommend to the 
Minister that a WCO be made, ECan must, subject 
to Part 2 of the RMA—
(a) have particular regard to—

(i) the matters set out in subsections (3) and 
(4); and

(ii) the vision and principles of the CWMS; and
(b) have regard to the matters specified in 

    section 207(a) to (c) of the RMA.
(3) ECan may recommend to the Minister that a WCO 

be made to recognise and sustain—
(a) outstanding amenity or intrinsic values that 

  are afforded by waters in their natural state;  
  or

(b) where waters are no longer in their natural 
  state, the amenity or intrinsic values of those 
  waters that in themselves warrant protection 
  because they are considered outstanding.

(4) Section 199(2) of the RMA applies to a WCO  
recommended by ECan.

In the case of Te Waihora, the changes brought 
about by the ECan Act are arguably more illusory 
than real. It is correct that the ECan Act imposes a 
different test. In addition to repealing the purpose of 
a WCO (s 199(1)), it made the application “subject to 
Part 2” and included a specific requirement to have 
particular regard to the vision and principles of the 
Canterbury Water Management Strategy (CWMS). In 
practical terms it is questionable however whether 
this resulted in a fundamental shift in philosophy. If 
anything, it was said to strengthen the case for an 
amended WCO.

Cultural values

There was extensive evidence presented at the WCO 
hearing about the close association that Ngāi Tahu 
have with Te Waihora.

The historical role of the lake as a source of mahinga 
kai was a key element in the network of relationships 
which bind Ngāi Tahu to Te Waipounamu (the 
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South Island). It was a major factor in foundational 
migration and occupying traditions. The lake was 
described by Sir Tipene O’Regan, who gave evidence 
during the WCO hearing, as being “one of the central 
hinges in Ngāi Tahu history”.

The evidence presented at the WCO hearing sought 
to establish a clear nexus between the waters of Te 
Waihora and associated cultural values. Witnesses 
described the lake’s rich cultural history, significance 
to Ngāi Tahu and importance of protecting the 
customary fishery. The intrinsic value of this 
mahinga kai taonga was said to derive not just from 
historical association, but also from its present use. 
Various witnesses also explained that customary 
fishing practice is not just another subset of public 
recreational activity. Evidence was also presented 
at the hearing that outlined Ngāi Tahu’s perspective 
on current roles for tangata whenua in governance, 
management and decision-making frameworks.

A range of personal views were expressed at the 
hearing about the impact of the artificial draining of 
the lake and the continued “nibbling away” at the edges 
of wetlands. There has been considerable publicity in 
recent times about the degraded state of Te Waihora, 
being one of the most polluted water bodies in the 
country. However, it was said that the intrinsic values 
of this water body are not necessarily devalued by 
these incremental and cumulative losses. The strain 
placed on the wetland system and the customary 
fishery does not make the values any less important.

The case for the applicants was put in the following 
terms — what remains is a testament to the resilience 
of the natural system in the face of adversity. It 
was necessary to outline what had been lost, but 
also why the remaining features are deserving of 
protection. Despite the extent of intervention and 
active management of Te Waihora, its size and unique 
physical characteristics meant that it continued to be 
a fundamentally important resource and one which 
was not able to be simply replicated elsewhere.

What is “outstanding”?

Section 50(3) of the ECan Act enables a WCO to be 
made to recognise and sustain the outstanding 
amenity or intrinsic values of a particular water body.

The interpretation and application of the word 
”outstanding” has been previously considered by the 
Environment Court in the Rangitata WCO decision 
(Rangitata South Irrigation Ltd v New Zealand and 
Central South Island Fish and Game Council EnvC 
Christchurch C109/04, 5 August 2004). The Court 

recognised that the test is a reasonably rigorous 
one, with the requirement that a particular feature 
or characteristic be ”quite out of the ordinary on a 
national basis”.

With regards to the definition of ”outstanding” 
as it relates to tikanga Māori, the position taken 
to date has been slightly different. It had been 
previously assumed that the comparative test ought 
to be directed towards the takiwā of that particular 
iwi, not New Zealand as a whole. The reasoning 
behind this is that it is not tika (correct) to make 
comparisons across iwi in relation to resources. The 
national comparison required in other parts of s 199 
RMA therefore does not appear to be appropriate in 
such circumstances.

In the case of Te Waihora, evidence from cultural 
witnesses identified the value that is placed on the 
historic, spiritual and cultural associations. This 
evidence firmly established a nexus to the water 
body. Te Waihora sustains a customary fishery and 
mahinga kai resource that is of utmost importance 
to Ngāi Tahu, both culturally and spiritually. It is 
particularly valued for the tuna (eel) and patiki 
(flounder) fisheries, which are only present to this 
level and in this location because of the habitat 
provided by the lake. In determining whether a 
particular customary value is outstanding, it was 
argued that the correct approach is to consider that 
value within the context of the takiwā of the iwi 
concerned, not New Zealand as a whole. The cultural 
significance of Te Waihora is recognised through the 
settlement, a process completed after the original 
Order was granted. It therefore carries legislative 
force in its own right and was said to clearly qualify 
for recognition as being of outstanding significance 
in accordance with tikanga Māori.

Canterbury Water Management Strategy

Section 50(2) of the ECan Act requires particular 
regard to be had to the vision and principles of the 
Canterbury Water Management Strategy.

The CWMS sets a framework for integrated 
management and contains fundamental principles 
relevant to Te Waihora. It places a strong emphasis 
on the integration of land and water management, 
including protection of biodiversity. The primary 
principles also include environmental and customary 
uses as first-order priority considerations.

The application to amend the WCO was said by the 
applicants to represent the practical implementation 
of some of the key outcomes the CWMS seeks to 
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deliver. The amendments sought would enable the 
lake to be managed sustainably and properly take 
account of both the historical and contemporary 
importance of customary uses, particularly the 
native fishery, amenity and kaitiakitanga.

In terms of Part 2, the proposed amendments to the 
WCO were intended to ensure that it is effective and 
accurately implemented, allowing for management 
to improve ecological habitat conditions while still 
providing for agricultural land use. The amendments 
were intended to give full effect to the underlying 
conservation purpose of the existing WCO in a way that 
also achieved the purpose and principles of the RMA.

Hearing committee recommendation

The recommendation was made to amend the 
existing WCO, but with some subtle variations on the 
values sought.

In deciding whether to make the amendments, the 
hearing committee concluded (at [54]) that they 
needed to be satisfied that the addition of the values 
sought “is justified by evidence now available that is 
more persuasive” than that presented for the original 
WCO. A differently constituted special tribunal in 
the Nevis case also suggested that there may be 
a threshold test for amending a WCO, “requiring 
new information or some change on the ground for 
amending a WCO”. At the time of writing, the Nevis 
decision was subject to appeal. As it turns out, it was 
not material in the case of Te Waihora as the hearing 
committee found that there have been important 
changes particularly with the recognition of Māori 
values since the original WCO was made.

The panel also made a finding (at 32) that “there is 
no doubt that Te Waihora has significant cultural 
and value to Ngāi Tahu”, but then went on to decide 
that values “must be outstanding to Māori in a 
national context”. It was also considered (at 32) 
that “the blanket reference to Ngāi Tahu historical, 
spiritual and cultural values is too general”. For 
those reasons, the amended WCO did not separately 
recognise kaitiakitanga or spiritual and cultural 
values. Instead, the recommendation was worded 
slightly differently. The terms of the WCO recognise 
the significance of Te Waihora “in relation to tikanga 
Māori in respect of Ngāi Tahu history, mahinga kai 
and customary fisheries”. This wording recognises 
value to Ngāi Tahu specifically, but also takes a 
national comparative approach to tikanga Māori. 
This consideration of cultural values appears to differ 
from previous Special Tribunal recommendations 
and the decision of the Environment Court in the 

Rangitata case.

The hearing committee’s recommendation was 
accepted by the Minister and subsequently gazetted. 
The National Water Conservation (Te Waihora/Lake 
Ellesmere) Amendment Order 2011 came into effect 
on 22 September.

Restoring the resource

It is worth reflecting on what the amendments to 
the WCO could mean for the future restoration of 
Te Waihora, including in the broader context of 
sustainable and integrated freshwater management. 
Ngāi Tahu have strived for generations to restore 
Te Waihora as a food basket that can sustain future 
generations. The WCO provides a further tool for 
protecting Te Waihora, allowing for integrated 
decision-making which aligned with Ngāi Tahu’s 
aspirations and also assisting the Department of 
Conservation to fulfil its statutory functions. The 
formal recognition of indigenous wetland plants 
and fish, as being outstanding in their own right, is 
also important for the wider community. It places 
Te Waihora in its rightful position as an outstanding 
place of value to many people for many reasons.

The decision to amend the WCO for Te Waihora could 
be said to be an expression of the aspirations that 
are contained within the CWMS. The amendments to 
the WCO will allow for effective management of the 
lake to improve ecological habitat conditions, while 
still providing for agricultural land use. Recognition 
of key values will also enable Ngāi Tahu to provide 
for their own wellbeing by providing protection to 
the cultural, spiritual, physical and historical values 
associated with the natural resource. The access 
to and continuation of customary fishing practices 
for certain iconic species is what Te Waihora is 
particularly known for. It is what makes it stand 
out. Specific protection was secured in this case 
because the existing terms of the WCO were not 
considered to adequately recognise the indigenous 
wetland vegetation complex, customary fishery and 
associated cultural and historical values.

The next step towards the restoration of the 
mauri and ecosystem health of Te Waihora has 
been confirmed with the signing of Whakaora Te 
Waihora in August 2011 — a long-term relationship 
agreement and shared commitment for the 
accelerated restoration of the lake between ECan, Te 
Rūnanga o Ngāi Tahu and Te Waihora Management 
Board, supported by funding from the Crown via 
the Ministry for the Environment. The parties have 
also signed an interim co-governance agreement 
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for the active management of Te Waihora and its 
catchment, implementing one of the stated goals of 
the CWMS. Investigating an improved lake opening 
regime which effectively balances fish migration 
and recruitment with lake-edge and catchment 
land use will also be a key tenet of the restoration 
programme. Two generations of work are anticipated 
as part of the cultural and ecological restoration plan, 
with the clean-up process planned to commence in 
carefully considered niche areas. This will require 
considerable effort by all parties involved. It is about 
building successful partnerships and giving effect to 
the concept of collaborative governance.

These measures signal a fresh start for the 
management of a key natural resource in the 
Canterbury region and the further realisation of the 
original recommendations of the Waitangi Tribunal 
made over 20 years ago. That can only happen if 
there is genuine commitment to the sustainable 
management and enhancement of the freshwater 
resource — mō tātou, ā, mō kā uri ā muri ake nei — 
for us and our children after us.

The authors appeared on behalf of Ngāi Tahu at the Te Waihora WCO 

hearing.

Conclusion

The Exclusive Economic Zone and Continental Shelf 
(Environmental Effects) Bill brings about a welcome 
legislative change to the management of New 
Zealand’s EEZ and CS. It is not the comprehensive 
answer to ocean governance that a number of 
different sectors were looking for, but it does plug a 
regulatory and environmental management hole that 
was quite simply an embarrassment when viewed 
in the context of regulatory advances made by other 
States. This was particularly the case given increasing 
commercial and political interest in the protection 
and development of New Zealand’s EEZ and CS. 
While filling many of the gaps in the existing regime, 
concern remains regarding the consistency of the Bill 
with key principles of international law and existing 
domestic legislation. We have raised concerns in 
relation to: (a) the purpose of the Bill and its failure to 
incorporate a definition of sustainable development 
(or management); (b) the potential for cl 61(2) to lead 
to decision-making that is not sustainable; and (c) the 
Bill’s lack of clarity concerning the application of the 
precautionary approach.

We remain hopeful that the Bill will enhance the 
environmental protection of New Zealand’s oceans 
while enabling appropriate forms of investment in 
natural resource development. If this is achieved, 
New Zealand will continue to hold its place in the 
international community as a successful innovator 
when it comes to environmental management. This 
in turn will enable New Zealand to continue to trade 
on a well-earned reputation.

Robert Makgill, a law of the sea expert, was a principal drafter of the 

New Zealand Law Society’s written submission on the Bill. He also 

presented the Law Society’s submission to the Local Government and 

Environment Select Committee in mid-February of this year.

     monitored;
b) allowing an activity to be undertaken on the basis 

that consent can be revoked if the effects are more 
than minor;

c)  any other approach that allows an activity to be 
undertaken so that its effects can be assessed and 
the activity discontinued on the basis of those 
effects.

We are of the view that cls 4(1), 13(2) and 13(3) are 
reasonable expressions of the precautionary-
approach obligation as set out under international 
law. However, the effectiveness of the precautionary 
approach under the Bill is potentially undermined 
by the lack of a clear definition tying it to the 
interpretations set out under customary international 
law, and the chance that its implementation could be 
subjugated in favour of activities that contribute to 
national economic development.

In our view, the precautionary approach under 
the Bill, described as the “cautious approach”, 
should be defined to ensure that its application and 
implementation is consistent with New Zealand’s 
obligations under the LOSC and other international 
law. Furthermore, the Bill should be amended to 
clarify that contributions to national economic 
development cannot be used as a reason for failing 
to take a precautionary approach to decision-
making under cl 10(1)(b) or cl 13. We consider (as in 
the case of our comments on cl 10 and cl 61(2)) that 
clarifying the meaning of the precautionary (or 
cautious) approach under the Bill will assist with 
integrated decision-making in respect of the RMA 
and remove unnecessary complexity and costs for all 
stakeholders involved.

 Continued from page 6
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Variation 6: A fresh approach to water allocation
 � Greg Severinsen, Solicitor, Simpson Grierson

Introduction

The management of freshwater has become one 
of the most pressing environmental issues facing 
New Zealand. There is an increasing realisation 
that in some parts of the country water is a scarce 
resource and that competing social, economic and 
environmental interests need to be proactively 
managed by regional councils. In some regions, 
the problem has become so dire that rivers and 
streams are already overallocated, with authorised 
takes exceeding allocation limits and/or ecological 
limits.

Since the RMA was enacted in 1991, regional councils 
have had the power to set minimum flows and 
abstraction limits. These powers were clarified in 
the 2005 amendment to s 30, which confirmed that 
rules in a regional plan can allocate the taking or 
use of water. Notwithstanding these powers, most, 
if not all, regional councils are still playing catch-up 
when it comes to water allocation policies and rules. 
The issues came to a head in Canterbury over the last 
decade and are now becoming the focus of attention 
in other regions.

In the Waikato region, the point has been reached 
where demand for water has the potential to 
exceed the sustainable supply. David Speirs, the 
Waikato Regional Council’s catchment management 
programme manager, has estimated that “every drop 
flowing out to sea from the Waikato River has been 
removed from the natural river channel and used in 
some way at least seven times before it reaches the 
ocean” (“Regional Council satisfied with Variation 6 
decision” (1 December 2011) Waikato Regional Council 
<www.waikatoregion.govt.nz>).

To address issues with freshwater allocation, the 
Waikato Regional Council notified Variation 6 to the 
Proposed Waikato Regional Plan. Variation 6 is of 
great interest not only because it represents a novel 
planning approach, but because it provides a testing 
ground for the new National Policy Statement on 
Freshwater Management (NPS) which came into force 
after Variation 6 was publicly notified in 2006. Since 
then it has undergone a protracted public process to 
reach its final iteration. Not surprisingly, the Council 
decision to approve Variation 6 was subject to myriad 
appeals and the final text of the document, confirmed 
in February 2012, reflects the Environment Court’s 

decision of 30 November 2011, Carter Holt Harvey Ltd 
v Waikato Regional Council [2011] NZEnvC 380 (there 
have been no appeals of that decision).

Structure and scope of this article

This article has been divided into three parts. It 
commences by outlining how Variation 6 works and 
identifying some potential issues with its machinery. 
It then addresses selected issues discussed by the 
Environment Court in its decision that are of wider 
relevance to the law on water allocation. It concludes 
by commenting on the significance of the decision 
and Variation 6 itself in the wider context of New 
Zealand’s freshwater allocation regime. The article 
focuses on the aspects of Variation 6 dealing with 
the taking (rather than use) of water from rivers 
and streams, and does not address groundwater 
allocation or the provisions on water harvesting or 
takes from lakes.

How Variation 6 works

The purpose of Variation 6 is to address the adverse 
effects of the taking and use of fresh water (other 
than geothermal) from ground and surface water 
resources in the Waikato. It does so primarily by 
establishing a framework for setting minimum and 
allocable flows, and by classifying the activity status 
of applications for water permits to take, based on the 
allocable flows in the relevant catchment. The concept 
of allocable flows is designed to protect the basic 
environmental, physical, social and economic values 
of waterways, which are dependent on minimum 
flows. Strong policy guidance is then provided for 
the assessment of take applications. Variation 6 also 
sets out the priorities to apply in the event that there 
is insufficient water to meet all authorised takes. 
To achieve all of this, two replacement chapters 
are inserted into the Proposed Regional Plan — 
Chapter 3.3 concerns water takes, while Chapter 3.4 
concerns the efficient use of water.

The suite of 15 rules in Variation 6 concerning 
water takes acts as the trigger point for consent 
applications, which are then assessed with reference 
to the document’s various policies and objectives. At 
the most basic level, these rules either allow water 
takes to occur without a permit, or require a permit. 
The activity classifications range from permitted 
to non-complying. The rules refer to Table 3-5, 
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which is a key component of Variation 6. This table 
sets out, or in some cases will eventually set out, 
three essential pieces of information for each of the 
region’s upstream and downstream catchments — 
the minimum flow, the primary allocable flow, and 
the secondary allocable flow. Policy 3.3.3.1 requires 
the Council first to establish and then to review these 
parameters. Some catchments are not yet subject to 
allocable flows, as reflected by the empty columns in 
the table.

The concept of minimum, primary allocable and 
secondary allocable fl ows

As pointed out by the Court, the minimum flow is a key 
component for any water allocation regime. Variation 
6 expresses this flow as a percentage of Q5, being the 
one-in-5-year, 7-day low flow. The percentage of Q5 at 
which the minimum flow is set for each catchment 
is determined, according to the findings of detailed 
habitat and river studies, or if these have not been 
undertaken, is generally set at 90 per cent of Q5 for 
streams with a reasonable flow and 95 per cent of Q5 
for streams that are at greater risk.

The primary allocable flow is defined as the high 
reliability flow allocation, being the difference 
between the Q5 measurement and the minimum flow. 
In other words, the primary allocable flow is that 
which is assumed to be sufficiently reliably above 
the minimum flow that it can be allocated relatively 
freely. In some catchments, the primary allocable 
flow has already been exceeded or is nearing this 
point. The secondary allocable flow is a less reliable 
flow, being the difference between 30 per cent of 
the Q5 figure and the primary allocable flow. The 
secondary allocable flow can still be allocated, but 
Variation 6 assigns more stringent activity statuses 
and policy guidance for takes seeking to use the 
secondary allocable flow.

The use of activity status as a prioritising tool

Under Rule 3.3.4.13 in general (there are certain site 
specific provisions, and a definition of “site”), it is 
a permitted activity to take 1.5 m3 of water per day 
from sites that are one hectare or under, or 15 m3 
per day from other sites. This is subject to certain 
permitted activity conditions, the most notable 
one being that the net rate of the take cannot cause 
the total primary allocable flow in the relevant 
catchment, identified in Table 3-5, to be exceeded, 
when assessed in combination with all other 
authorised takes. Accordingly, in a river that is “over 
allocated” (one in which the primary allocable flow 
is already exceeded) a permit is required for any 

new take.

If a take exceeds 1.5 m3 per day from sites one hectare 
or under, or 15 m3 per day for other sites, the take is a 
controlled activity as long as (among other things) the 
net rate does not (again, in combination with all other 
authorised takes) exceed 70 per cent of the primary 
allocable flow for that catchment. If this 70 per cent 
threshold has been exceeded, an application is treated 
as one for a restricted discretionary, discretionary 
or non-complying activity. The provision of the 70 
per cent threshold allows greater discretion for the 
council to potentially turn down applications where 
catchments are almost fully allocated.

Exceptions to this 70 per cent threshold do, however, 
apply to certain existing takes that the Council and 
Court have seen fit to have priority in the Waikato 
context. First, takes for cooling water for the Huntly 
Power Station (accepted as being important for 
national and regional energy needs) are subject to a 
separate controlled activity rule that does not include 
a percentage threshold of the primary allocable flow, 
instead specifying a maximum take rate. Secondly, 
existing municipal or domestic water supply takes 
continuing at the same flows are not subject to the 
threshold, thus ensuring security of supply for basic 
domestic needs, including local authority takes for 
municipal supply.

The controlled status only applies to the “replacement” 
of existing permits and accordingly will not apply to 
lapsed permits. The risk to domestic or municipal 
takes is unlikely to be great, given that the policy 
guidance in Variation 6 remains strongly in favour of 
granting municipal and domestic takes for restricted 
discretionary or discretionary applications.

The controlled activity rule for milk cooling and dairy 
shed wash down takes

The final exception to the 70 per cent threshold is 
for milk cooling and dairy shed wash down takes. 
These takes are deemed controlled activities in two 
circumstances under Rule 3.3.4.19. First, such a take 
is controlled if an application is made before 1 January 
2015 for a take that existed before 15 October 2008 
(even if primary and secondary flows combined are 
exceeded). It is clear that this must be an existing 
(presumably lawful) take (whether currently 
permitted or consented) and the rule will not apply 
in the case of a new take or one that commenced after 
15 October 2008.

The second category relates to applications for these 
kinds of takes made after 1 January 2015, where such 
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takes will not cause the combined primary and 
secondary allocable flows to be exceeded. Although 
the wording of this category in the rule does not 
itself require the take to be existing (as it does in the 
first category), this requirement is assumed in the 
conditions, where the rate applied for is limited to the 
rate occurring as at 15 October 2008.

Policy 6(b), which is referred to in the above rule 
and deems certain exceedences of allocable flows 
not to be overallocation for the purposes of the 
NPS on Freshwater Management, refers not only 
to existing takes but also to reasonably justi�ied 
needs for milk cooling and dairy shed wash down 
takes. In the authors’ view, this does not remove 
the need for a controlled take for these purposes to 
have existed prior to 15 October 2008. A controlled 
activity application could not be declined on the 
basis of lack of reasonable justification, and the rule 
does not reserve control over the reasonableness 
or otherwise of the take. Similarly, the restricted 
discretionary rules do not reserve discretion over 
this consideration. Accordingly, this aspect of the 
Policy must relate only to the consideration of such 
applications where the take is a discretionary or non-
complying activity.

Controlled activity Rule 3.3.4.19 described above has 

wide-ranging implications for those farmers in the 
region who have in the past taken water for these 
purposes as a permitted activity. To be guaranteed a 
consent for a dairy shed wash down or milk cooling 
take for more than 15 m3 a day in catchments where 
the primary and secondary allocable flows have 
been exceeded, it seems that farmers will have to 
make an application by 1 January 2015 to renew an 
existing permit or gain a permit for a previously 
permitted take. Applications made after that date 
will be classified as controlled only if the primary and 
secondary allocable flows combined have not been 
exceeded. If they have been exceeded, the application 
will be for a non-complying take.

The relatively complex operation of Variation 6 
for milk cooling and dairy shed wash down takes 
is illustrated in the flow chart below. We note, 
however, that there are still some uncertainties in 
this interpretation. The rule framework is complex 
and the Regional Council will need to clarify for users 
how the rules are intended to work.

There appears to be a gap in the plan for takes that 
exceed 15 m3 per day, that are currently non-consented 
and where an application has not yet been made. 
There is no permitted activity rule protecting these 
takes. It seems that, in theory, an application would 

Is the take for the purpose of milk cooling
or dairy shed wash down?

Is the take for more than 15m3 per day?

Would the take, when assessed in
combination with all other authorised takes,
exceed the combined primary and
secondary allocable flows in the
catchment?

Refer to controlled activity exception - Rule
3.3.4.19(1).

Does the take meet both of the following
criteria?

 The take existed as at 15 October
2008; and

 The application for the take was
lodged before 1 January 2015.

Permitted activity under Rule 3.3.4.13.

Would the take, when assessed in
combination with all other authorised takes,
exceed 70% of the primary allocable flow in
the catchment?

Refer to controlled activity exception - Rule
3.3.4.19(2). Did the take exist as at 15
October 2008?

Controlled activity under
general controlled
activity rule 3.3.4.16.

Controlled activity under
general controlled
activity rule 3.3.4.16.

Take is outside scope of
controlled activity
exception. Restricted
discretionary or
discretionary activity
under Rules 3.3.5.21 or
3.3.4.23.

Controlled activity, to take at 2008 rate,
under Rule 3.3.4.19(1).

Take is outside scope of controlled activity
exception. Non-complying activity under
Rule 3.3.4.26(1).

Y

Y

Y

Y

Y

Y

N

N

N

N

N
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need to be made by 30 May 2012 — within six months 
of the date the rule became or is deemed operative 
(the date of the determination of appeals and issuing 
of the Court’s decision). This is the point at which 
the take would cease to be protected by the existing 
use provisions in s 10A of the RMA. Given the large 
number of formerly permitted takes that now require 
consent under this rule, the Council has expressed a 
view that applications are encouraged to occur on a 
staged basis up to 1 January 2015 (Ali Tocker “Farmers 
face new take on water” article in The Waikato Times, 
14 February 2012).

Restricted discretionary, discretionary and non-
complying activities

As mentioned earlier, if the 70 per cent threshold 
for controlled activity status has been exceeded, 
and an application does not fall within one of the 
controlled activity exceptions, an application is 
treated as restricted discretionary, discretionary 
or non-complying. Generally (and subject to certain 
exceptions) a take is a restricted discretionary 
activity if, when combined with all other authorised 
takes, it falls within 70 – 100 per cent of the primary 
allocable flow. A take is classified as discretionary 
if, when combined with all other authorised takes, 
it exceeds the primary allocable flow but not the 
secondary allocable flow. Finally, a take is non-
complying if, when combined with all other authorised 
takes, it exceeds the primary allocable flow and 
the secondary allocable flow combined (although 
some exceptions exist). Variation 6 introduces no 
prohibited takes — however, strong policy guidance 
(notably in Policies 13 and 14) is likely to mean that 
it will be very difficult to obtain consent for a non-
complying take, except in the limited circumstances 
contained in these policies (for example, replacement 
of certain industrial consents, electricity generation, 
and ecological enhancement of wetlands).

Policy guidance in Variation 6

Variation 6 prioritises certain uses over others by 
way of activity status and/or policy direction. For 
example, the rules do not directly prioritise the taking 
of water for renewable energy purposes, even though 
this is a primary policy driver of the document. This 
is achieved through strong policy guidance to protect 
existing allocations for this use.

No secondary allocable flow exists for catchments 
above the Karapiro Dam, and this is reflected in Table 
3-5 and Policy 2. This is to recognise that renewable 
energy generation uses the entirety of the minimum 
flow (set at 95 per cent of Q5) and variable flow in 

accordance with Mighty River Power’s existing 
consent. Any new application to take will be assessed 
as a non-complying activity once the little remaining 
primary allocable flow has been exceeded, and such 
applications are generally subject to strong policy 
guidance against granting consent. For all other 
catchments, Variation 6 introduces strong policy 
guidance against granting consent where this would 
impact on water otherwise available for electricity 
generation under existing consents.

Water shortage provisions

As well as managing competing interests in water at 
the application stage, Variation 6 also addresses the 
issue of competing interests when waterways run 
low. This is contained within a standard and Policies 
17 and 18, and takes a simple approach of listing the 
restrictions that apply to classes of authorised water 
takes when certain trigger points are reached. One 
effect of this list of priorities is that a permit to take 
for domestic supply (for example) that was granted 
after the primary allocable flow of a catchment 
was exceeded would be subject to more lenient 
restrictions than a permit for an industrial take (for 
example) that was granted earlier in time, before the 
primary allocable flow was exceeded.

The Court’s discussion of s 14(3)(b) takes

In its decision confirming Variation 6 (subject to 
certain changes), the Court considered an argument 
that takes permitted under s 14(3)(b) of the RMA 
(for reasonable domestic needs and animal drinking 
water) are not able to be constrained by provisions 
in regional plans, and therefore such provisions 
are ultra vires the Act. Variation 6 does constrain 
s 14(3)(b) takes by requiring a permit for new 
domestic or stock water takes where a catchment 
has been fully allocated. The Court held that 
s 14(3)(b) was already subject to the requirement 
that a take be not likely to have an adverse effect 
on the environment and that there was nothing 
stopping Variation 6 defining the point at which such 
an adverse effect might occur (generally being the 
point at which combined takes exceed a catchment’s 
primary allocable flow). In any case, non-qualifying 
s 14(3)(b) takes retain strong policy support within 
Variation 6 in the event applications are made.

The Court’s discussion of the principle of non-
derogation

A second legal issue considered briefly by the Court 
was whether Variation 6 could lawfully increase the 
allocable flow to uses other than hydro-electricity 
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generation above the Karapiro Dam, or whether to 
do so would unlawfully derogate from Mighty River 
Power’s existing consent. Under the iteration of 
Variation 6 considered by the Court, the river was 
effectively already fully allocated above the dam. 
Mighty River Power’s permit authorises it to take 
“the full available flow” of the Waikato River at the 
point of the Karapiro Dam. In Aoraki Water Trust v 
Meridian Energy Ltd [2005] 2 NZLR 268, (2005) 11 
ELRNZ 207 (HC) the High Court refused to make a 
declaration that a regional council could issue water 
permits to new applicants without regard to existing 
water permits, and held that if a water resource is 
fully allocated, the Council could not grant further 
consents because that would derogate from the grant 
of consent. However, that case was about resource 
consent decisions rather than plan provisions. The 
High Court accepted that there were some exceptions, 
including the power to make minimum flow rules and 
to apply those to existing consent holders.

The Court’s decision on Variation 6 distinguished 
Aoraki. It did so on the grounds that Mighty River 
Power’s consent did not allocate a speci�ic amount 
of water. In essence, Mighty River Power was only 
entitled to the “ full available �low” at the dam, 
irrespective of how much that flow might be. The 
consent was not sufficiently clear and unambiguous 
to confer an exclusive right to take a certain volume 
of water and, accordingly, did not prevent an increase 
in the allocation of water to other users above this 
point in the river. (The Meridian Energy consents 
considered in Aoraki were unusual in that they 
included a consent which gave it the right to dam a 
particular specified flow equivalent to the full flood 
flow, Aoraki Water Trust v Meridian Energy Ltd at [15].)

Whether or not such an increase in allocable flow 
should be imposed was a separate question. The 
Court answered in the affirmative after considering 
Part 2 matters and lengthy and contrasting economic 
evidence as to the respective benefits of renewable 
energy and agriculture. The Court concluded that 
the freeing-up of a greater flow for consumptive 
use in general, whatever that use might be, would 
better provide for the wellbeing of communities than 
confining that flow solely to the purpose of renewable 
energy generation.

Consistency with National Policy Statement on 
Freshwater Management

Variation 6 was anticipated by some as being the first 
testing ground for the water quantity provisions of 
the NPS on Freshwater Management that came into 
effect in 2011. However, it was developed and notified 

well before the NPS became operative.

Policy 3.3.3.6 of Variation 6 states that simply 
because a take for certain activities may cause 
the combined primary and secondary allocable 
flows to be exceeded, this does not mean that the 
catchment is overallocated for the purposes of the 
NPS. The Explanation to Issue 3.3.1 also emphasises 
that the flows in Table 3-5 were developed to meet 
the objectives of Variation 6, not the NPS. This de-
emphasis of the NPS leaves room for the suggestion 
that the Proposed Regional Plan may have to be 
varied in the future to ensure that, at a minimum, 
Policies B1 and B2 of the NPS (concerning the setting 
of environmental flows to give effect to the objectives 
of the NPS) are given effect to.

In contrast, there is a reasonable argument that 
Variation 6 already gives effect to Policies B3 and B4 
of the NPS, which relate to transfers of permits and 
the efficient use of water. It is also of note that the 
flows required to be set by the NPS for all “bodies” of 
freshwater have been implemented in Variation 6 on a 
relatively coarse “catchment” scale. This would appear 
to be a sensible approach, although not necessarily 
one that will be appropriate for all water bodies.

Conclusion

The significance of Variation 6 for the Waikato 
region is obvious. The rules are more restrictive than 
previously and the policy guidance contained in the 
new plan provisions will be given significant weight 
in decisions on applications for water take and use 
permits. The real significance of Variation 6 is that it 
is one of the first examples of a more comprehensive 
approach to water allocation. The impetus for such 
fresh approaches has now increased with the coming 
into force of the NPS on Freshwater Management, 
and the changes to regional plans throughout the 
country that will be required by the NPS may look 
to the example of Variation 6. The new allocation 
regime is by no means without its challenges — the 
Regional Council may be inundated with applications 
for take permits where activities are no longer 
permitted, and from those who wish to get in before 
primary allocable flows are exceeded. There is also 
the challenge of funding the extensive monitoring 
programs required for additional permits and 
qualifying s 14(3)(b) takes. Whether Variation 6 
is capable of achieving the results it aspires to, in 
the face of inevitable legal, practical and political 
arguments, remains to be seen.

The author acknowledges the valuable assistance provided by Philip 

Milne, Barrister, Waterfront Chambers, in reviewing this article.
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Dealing with nitrogen leaching into Lake Taupo: Waikato 
Regional Council Variation 5

 � Simon Berry, Partner and Craig Malone, Associate – Berry Simons, Environmental Law

Introduction

The discharge of nutrients has long been recognised 
as a major issue for water quality in New Zealand 
lakes and waterways. The National Policy Statement 
on Freshwater Management has increased the focus 
on addressing degraded water quality. A significant 
source of such discharges is pastoral farming — 
either from point-sources such as discharges of 
treated dairy-shed effluent into surface water, or 
from non-point-sources such as dairy-shed irrigators 
or urine patches from stock, where the leaching 
occurs below the root zone, enters groundwater and 
eventually surface water.

The machinery of the Resource Management Act 
1991 (RMA) — regional plan rules, the need for 
discharge permits and an increasing tendency for 
regional councils to take enforcement action against 
farmers — is fairly effective to deal with identifiable 
point-source discharges. The effective control of 
diffuse discharges of nitrogen is more problematic 
and regional councils throughout New Zealand are 
grappling with that issue.

The Waikato Regional Council (WRC) has recently 
addressed the issue of diffuse nitrogen discharges 
from land uses in the Lake Taupo catchment in order 
to preserve the clarity of the water in the lake. It did 
so via a novel suite of regulatory and non-regulatory 
measures involving a variation to its regional plan, 
Variation 5 (RPV5), to effectively impose a “cap” on 
nitrogen discharges associated with manageable 
activities and establish a trust which administers 
a public fund to achieve a 20 per cent reduction in 
nitrogen discharges to address the effect of historical 
discharges of nitrogen that are in transit to Lake 
Taupo via groundwater. The measure was highly 
controversial, particularly insofar as it introduced a 
requirement for farmers to obtain resource consent 
to carry out farming.

The provisions introduced by RPV5 are now operative 
following the determination by the Environment 
Court of a number of appeals — the Court gave its final 
decision approving the agreed provisions of RPV5 in 
June 2011 (Carter Holt Harvey Ltd v Waikato Regional 
Council [2011] NZEnvC 163). The implementation of 
RPV5 is well underway, including the establishment 
of a market to enable the trading of nitrogen credits 
within the catchment. The purpose of this article 

is to provide a brief overview of the main features 
of RPV5 and to comment on one or two of the more 
novel aspects of that measure from both a planning 
and legal perspective. First we paint a picture of the 
geographical and scientific context and also consider 
whether the model established by RPV5 has broader 
applicability.

The Lake Taupo catchment

Lake Taupo is a highly iconic lake, known for its 
dramatic vistas, deep clear waters, superb trout 
fishing, and its volcanic heritage (it was formed 
by an enormous eruption in 186AD). The lake has a 
catchment area of 3487 square kilometres (including 
the lake). All the rivers, streams, and groundwater in 
the catchment discharge into the lake.

Public ownership of land is also a significant feature 
of the catchment. Much of the public land is managed 
by the Department of Conservation, either as forest 
parks, the Tongariro National Park, or lake reserves.

Prior to 1950, the Lake Taupo catchment was mostly 
undeveloped and was covered in native forest and 
tussock. By 1955, about 160 square kilometres of land 
at the southern end of the lake had been developed 
for farming. From 1970 onwards significant 
areas of land, mainly in the north and west, were 
developed for farming. By January 2002, the area 
of the catchment developed for farming was about 
525 square kilometres.

The major rural land uses in the catchment comprise 
farming and planted production forestry (about 
a quarter of the land area in the catchment each). 
The majority of farming involves a mixture of sheep 
and beef with only six dairy farms partly or wholly 
within the catchment at the time the RPV5 appeals 
were heard.

Background

Lake Taupo has historically had excellent water 
clarity, with visibility being 14 metres – 15 metres. 
In 1999, scientists noticed a small but statistically 
significant decline in the water clarity of the lake. 
Following extensive studies, it was determined 
that development and intensification of the rural 
and urban land surrounding the lake had increased 
levels of nitrogen entering the lake, which had 
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promoted algal and phytoplankton growth resulting 
in a reduction in water clarity. WRC was concerned 
that if nothing was done to address nitrogen entering 
the lake, water clarity would continue to decline, 
particularly if further intensification of farming 
occurred.

Much of the nitrogen entering the lake comes 
from natural sources that cannot be managed — 
for example, native bush leaches approximately 
2  kilograms of nitrogen per hectare per year (kg/N/
ha/year). The rest of the nitrogen comes from human 
sources such as farming and forestry. Production 
pine forest leaches between 2 and 12 kg/N/ha/year, 
depending on the age of the forest, and sheep and 
beef farming in the catchment leaches an average of 
17 kg/N/ha/year. Dairy farming can leach 
substantially more than sheep and beef farming. 
Nitrogen from human sources was referred to 
throughout the RPV5 case as the “manageable load”. 
Approximately 1357  tonnes of nitrogen enters the lake 
on an annual basis, which is 50 per cent – 60 per cent 
more than prior to development. The manageable load 
is approximately 543 tonnes per year; 93 per cent of 
the manageable load entering the lake is from farming.

There is a substantial time lag (many decades in some 
cases) between nitrogen leaching from the land and 
eventually entering the lake after transiting through 
groundwater. As a result, there is between 160 and 
230 tonnes per year of nitrogen that is in transit to 
the lake (referred to throughout the hearing as the 
“load to come”).

Once the potential water-quality issue was 
identified, WRC officers embarked on an extensive 
process of community and stakeholder consultation 
to determine what an appropriate response would 
be to address the issue. A key concern in that 
regard was to address water-quality issues without 
imposing an unduly harsh regime on the farming 
community, recognising that they did not know 
that their farming activities were having an impact 
on the lake. There was also a concern that a regime 
in which farmers were required to reduce their 
discharges of nitrogen would have adverse impacts 
on the economic viability of farms and consequential 
adverse social effects. It was important to achieve an 
outcome which balanced all relevant interests.

The Regional Council’s response

Following lengthy engagement and consideration of 
alternatives, WRC decided to pursue an objective 
which involved achieving and maintaining 2001 
water quality in the lake by 2080. The 2001 water 

quality is determined by reference to the water-
quality characteristics (total nitrogen, total 
phosphorous, chlorophyll, Secchi depth) of the lake 
in 2001. The 2080 target date recognises that water 
clarity will decline somewhat until the “load to 
come” has transited into and then out of the lake.

The strategy being implemented to achieve 
this objective involves a two-pronged approach 
comprising both regulatory and non-regulatory 
mechanisms, namely:

a) the promulgation of objectives, policies and rules 
via RPV5, the principal purpose of which is to 
achieve a “cap” on the discharge of nitrogen in the 
catchment;

b) the establishment of a public fund to permanently 
remove 20 per cent of the manageable nitrogen-
leaching from farming in the catchment.

The implementation of the cap was to be achieved 
by allowing farmers to “grandparent” their existing 
level of nitrogen discharges rather than requiring 
them to reduce their discharges. In that regard, it was 
clear that sheep and beef farmers in the catchment 
had no economically-viable options available to 
them to reduce nitrogen-leaching by 20 per cent. 
This made the public fund necessary to address the 
effects of the nitrogen still to arrive in the lake.

With a couple of inevitable exceptions, the overall 
effect of the rules in RPV5 is to retain the status quo 
with respect to nitrogen leached from land uses 
within the catchment so that foresters and farmers 
can continue to operate at the same intensity and 
scale as they have in the past by “grandparenting” 
that level of discharge. Carter Holt Harvey opposed 
grandparenting on the basis that it is inequitable 
for foresters to be locked into their historically low 
nitrogen-leaching rates while farmers continue to 
leach much higher rates of nitrogen. However, this 
element of their case was abandoned during the 
Court hearing.

The rules are designed to limit any increase in 
nitrogen-leaching in the absence of compensatory 
nitrogen-leaching offsetting, as that would result in 
the nitrogen cap being exceeded.

Key elements of RPV5

Given that nitrogen-leaching from farming 
represents over 90 per cent of the manageable 
nitrogen load, RPV5 is primarily aimed at farming. 
RPV5 involves a complex set of rules; but its key 
elements can be easily summarised.
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Existing farming activities

Low nitrogen-leaching farming activities existing 
when RPV5 was notified are permitted activities. 
Such activities are defined as those which leach 
8 kg/N/ha/year or less. Compliance with this figure 
is determined by reference to a fixed stocking-ratio 
per hectare.

High nitrogen-leaching farming activities are those 
that leach more than 8 kg/N/ha/year. RPV5 provides 
for them as a controlled activity. The controlled-
activity rule sets up a regime for the “benchmarking” 
of the level of nitrogen discharges which are 
grandparented and for a regulatory regime to ensure 
that the cap is not breached.

Farmers are allowed to continue to discharge 
nitrogen at a level which equates to the highest 
amount of nitrogen leached from a farm in any 
year between July 2001 and June 2005 which then 
becomes the nitrogen discharge allowance (NDA) 
for that farm. This figure is determined by a process 
of benchmarking using the OVERSEER computer 
model. Basically, this model uses information from 
farm records and other information such as rainfall, 
soil type, clover content of soil, etc, to derive the 
historical nitrogen-leaching amount for the farm 
in terms of kg/N/ha/year and total nitrogen per 
year.

Once the benchmark level is set, the controlled-
activity rule requires the farmer to produce a 
nutrient management plan (NMP) that describes 
farm practices which will ensure that the NDA is 
complied with. If a farmer materially alters his 
stocking arrangements, etc, an amended NMP needs 
to be filed with WRC to demonstrate compliance with 
the NDA.

Farmers can apply to WRC for consent to leach more 
nitrogen than historical levels, but this is a non-
complying activity and there is a very strong policy 
direction against granting non-complying activity 
consents. The other way to leach greater nitrogen 
is to acquire nitrogen from another farmer who no 
longer needs it via nitrogen trading.

New farming activities

Landowners who were not farming as of the date 
of notification of RPV5 can only undertake high 
nitrogen-leaching farming as a controlled activity 
if they purchase sufficient nitrogen from another 
farmer who has been allocated an NDA and is able to 
reduce that NDA.

Nitrogen trading

RPV5 makes provision for nitrogen trading by means 
of changes to resource consent conditions and 
controlled-activity consents. For example, farmers 
who have consents can agree between themselves that 
one will increase an NDA and the other will reduce an 
NDA by the equivalent amount. The changes in NDAs 
are then secured by the simultaneous processing of 
s 127 applications for changes to the NDA conditions 
of each consent.

Another example is where someone who is not farming 
purchases “nitrogen” from an existing farmer’s NDA. 
The first farmer can apply for a controlled-activity 
consent and the second farmer can apply for a change 
of consent conditions, ie a reduction in the NDA 
condition equivalent to what has been sold to the 
second farmer. The applications would be processed 
at the same time and the second farmer would be 
granted a consent with an NDA equivalent to how 
much the first farmer’s NDA has been reduced via the 
change of conditions application.

Public fund and Lake Taupo Protection Trust

Given the decision to grandparent the right to 
discharge at historical rates it was necessary to 
devise a means to address the effects of nitrogen 
which has already been discharged and is in transit 
to the lake, by achieving a 20 per cent reduction in 
the manageable nitrogen inputs to the lake by 2020. 
WRC engaged with central government and the Taupo 
District Council in relation to implementing land-use 
change, including funding options, to achieve this. A 
joint public fund of $81 million was established with 
the objective of permanently removing 20 per cent of 
the manageable nitrogen from the catchment through 
securing permanent change on individual properties 
to a lower nitrogen-leaching land use. The public fund 
is vested in the Lake Taupo Protection Trust, a Council-
controlled organisation under the Local Government 
Act 2002, and there is a deed of trust between the 
Crown, WRC and the Taupo District Council.

Implementation of RPV5

Implementation of RPV5 is well underway. Ninety-
eight per cent of farms in the catchment have been 
benchmarked and about a third of farmers now 
have consents for high nitrogen-leaching farming. 
Anecdotal evidence about the farming community’s 
response to RPV5 is that early adopters have made 
money out of nitrogen and carbon (under the ETS) 
trading, most farmers are taking a “wait and see 
approach” and a minority remain opposed to RPV5. 
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It appears that some farmers have succeeded in 
reducing nitrogen discharges while retaining 
productivity and are also looking for innovative ways 
to make the most of the RPV5 regime.

Nitrogen trading has been taking place and anecdotal 
evidence is that a dairy farmer has purchased 
sufficient land and NDAs to establish a new dairy 
farm in the catchment. Nitrogen has been selling at 
$400 – $500 per tonne. Approximately 25 tonnes of 
nitrogen has been traded privately between farmers.

The biggest purchaser of nitrogen in the catchment 
is the Trust, which has to date purchased 102 tonnes 
of nitrogen and therefore achieved 70 per cent of the 
20 per cent reduction target.

Environment Court appeals

Six appeals were lodged with the Environment 
Court against the WRC’s decision. After a lengthy 
hearing, the Court issued its interim de  cision on key 
issues on 6 November 2008 (Carter Holt Harvey Ltd v 
Waikato Regional Council EnvC Auckland A123/08, 6 
November 2008). The most interesting aspects of the 
Court appeals related to the activity status of high 
nitrogen-leaching farming and whether discharges 
from farm animals are discharges within s 15 of the 
RMA. Related to the s 15 issue was whether the rules 
in RPV5 were land-use rules or hybrid land-use and 
discharge rules.

Permitted-activity versus Controlled-activity status

The farming appellants (Federated Farmers, 
Fonterra, Taupo Lake Care, and Ngāti Tuwharetoa 
Agricultural Group) all sought permitted-activity 
status for high nitrogen-leaching farming activities, 
arguing that it was feasible to draft a suitable 
permitted-activity rule. Federated Farmers adopted 
the “in principle” position that farmers should not 
have to obtain resource consents to undertake 
farming in rural areas.

WRC’s position was that high nitrogen-leaching 
farming activities should be controlled activities as 
the benchmarking and consenting processes were 
complicated and required technical expertise to 
complete, and a high level of involvement by WRC 
officers, which would be difficult to provide for in the 
standards and terms of a permitted-activity rule.

Planners’ expert conferencing produced a complicated 
five page permitted-activity rule. The Court rejected 
the permitted-activity rule, primarily on the basis 
that it was overly complicated, required specialist 

technical expertise and judgment to understand and 
apply, and lacked certainty and comprehensibility.

Section 15 of the RMA

One of the grounds of Carter Holt Harvey’s appeal 
was that the RPV5 rules were land-use rules pursuant 
to s 9 of the RMA that could not authorise discharges 
from farm animals as that authority was within the 
ambit of s 15 of the RMA. The appeal sought a finding 
that discharges from farm animals are discharges 
that s 15 applies to and amendment to the RPV5 rules 
so that they were expressly s 9 and s 15 rules.

The Regional Council’s position was that a “belts and 
braces” approach should be taken to cover the possibility 
that Parliament or the Court may in the future decide 
that non-point discharges from farm animals are a 
discharge activity that s 15 applies to. The farming 
interests represented at the hearing were opposed to 
any finding about s 15 being made and argued that the 
activity of farming is a s 9 land-use activity.

The Court did not make a finding on whether 
discharges from farm animals are covered by s 15. 
Such a finding would have significant ramifications 
for regional councils and farmers throughout the 
country because most regional councils do not 
control the actual activity of farming (as opposed 
to discharges of dairy-shed effluent, etc) and do 
not have permitted-activity rules in their planning 
documents for farming. Consequently, a finding that 
discharges from farm animals are within s 15 would 
have resulted in farming becoming unlawful due to 
the presumption in s 15 that discharges are unlawful 
unless they are permitted by rules in proposed and 
operative regional plans.

The Court decided that the RPV5 rules are land-
use rules but there was no reason why a “catch all 
rule” (ie a “belts and braces” approach) could not be 
included in RPV5 to authorise nitrogen discharges, 
including from farm animals, that might contravene 
s 15. A “catch all” permitted-activity rule has been 
included in RPV5.

Broader applicability of RPV5?

The question which arises is whether the model 
adopted for RPV5 can be applied more broadly and 
would lead to similar measures elsewhere. This 
was a concern of both the farming appellants and 
Carter Holt Harvey. RPV5 included a “no precedent” 
statement that makes clear that the regime for the 
Lake Taupo catchment was not necessarily applicable 
elsewhere in the Waikato region.
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Clearly the “cap and trade” model created by RPV5 
and the regime of rules it has established could be 
considered for use elsewhere. It is now apparent that 
it is workable and feasible, and that nitrogen trading 
can effectively occur. Having said that, the Lake Taupo 
catchment is confined and the measure was developed 
to address a unique circumstance — addressing the 
clarity of a nationally iconic lake. Capping discharges 
at existing levels may not be effective to maintain or 
enhance degraded water quality in other catchments 
and, in the absence of a public fund, it may be necessary 
for farmers to actually reduce their discharges — an 
outcome which the WRC specifically avoided in the 
Lake Taupo example.

The short point is that the “most appropriate” 
approach in any other catchment has to be 
considered in light of a myriad of variables that is not 
worth speculating about here.

The RPV5 approach has not been followed by the 
Manawatu-Wanganui Regional Council. The notified 

version of the One Plan put in place a consenting 
regime that was based on land-use capability (LUC) 
of farms, with farmers being allocated an amount of 
nitrogen-leaching per hectare per year based on LUC. 
That nitrogen allocation would then be successively 
reduced after five, 10, and 20 years, ie a sinking lid. 
The decisions version of the One Plan largely rejected 
this approach in favour of implementation of a 
“reasonably practicable” farm management practices 
regime to control existing dairy farming, and an LUC 
regime without a sinking lid for new dairy farms. 
Neither the notified nor decisions versions of the One 
Plan included all farming in the consent regime, with 
the most notable omission being non-irrigated sheep 
and beef farming.

RPV5 and the One Plan take quite different approaches 
to the issue of how to control nitrogen-leaching that 
is adversely affecting water quality. Those different 
approaches demonstrate that there is no “one size fits 
all” solution to address the issue of nitrogen-leaching 
from farming.

Property Rights and Sustainability: The Evolution of 
Property Rights to Meet Ecological Challenges Edited 
by David Grinlinton and Prue Taylor (2011) Martinus 
Nijhoff Publishers pp414

This book is one of the research outputs from the 
Property Rights and Sustainability Conference 
convened by the New Zealand Centre for 
Environmental Law in 2009, the second ground 
breaking conference convened by NZCEL since its 
establishment. The book includes a selection of 15 
papers from the conference and focuses on three key 
aspects of the property rights debate: theoretical 
perspectives on property rights and sustainability; 
differing cultural approaches to property rights 
in natural resources; and changing conceptions 
of property and the challenge of accommodating 
principles of sustainability in the ownership and use 
of natural resources.

The book is prefaced with a foreword from Judge 
Christopher Weeramantry who draws attention to 
traditional systems of common property rights, and 
observes that such systems are founded on both 
rights and duties. Five chapters are by New Zealand 
authors. David Grinlinton and Prue Taylor emphasise 
the need to “reframe” entitlements to ensure that 
ecological systems are protected and enhanced as 

part of the core content of property rights. Klaus 
Bosselmann acknowledges the tension between 
property rights and ecological sustainability but 
concludes that a balanced approach can be adopted 
in relation to the use of natural resources that 
focuses on rights and responsibilities. Nin Tomas 
argues in favour of traditional indigenous worldview 
of property rights but concludes that management 
systems can be designed that encompass both 
traditional and modern approaches to environmental 
management. In a separate chapter, David Grinlinton 
also explores the evolution of property rights and 
the capacity to adapt them (e.g. fishing quotas and 
emissions trading) to accommodate new principles 
such as sustainability. Amokura Kawharu examines 
the interplay between protection of foreign 
investment by international law and the ability of 
states to regulate for environmental protection. She 
concludes that greater harmonisation is required to 
provide states with regulatory freedom to respond to 
ecological challenges.

Overall, the book presents a selection of ground 
breaking legal research that should appeal to 
both academics and practitioners, and makes a 
valuable contribution to the growing number of 
internationally significant legal texts that seek to 
develop a distinctively New Zealand jurisprudence.

Book review
 � Trevor Daya-Winterbottom, General Editor
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Introduction

It is undisputed that an efficient public transport 
network has immense economic, social and 
environmental benefits for society. However, despite 
this acceptance of public transport as a public good, 
New Zealand has a poor track record in funding the 
necessary infrastructure to realise such benefits.

Nowhere is this more evident than in Auckland, 
home to congestion that reportedly costs the 
economy $750–$900 million every year (New Zealand 
Transport Strategy 2008 Ministry of Transport, 
Wellington, 2008 at 23). Auckland’s current public 
transport woes are largely the result of a history 
of road-dominated transport policy, coupled with 
long-term underinvestment in public transport 
infrastructure. This leaves Auckland with the 
unenviable task of playing catch-up on its public 
transport system, which is critical for it to achieve 
the “world-class city” status it is striving for.

This article explores how the historic and present 
legal and policy framework has contributed to 
Auckland’s dysfunctional public transport system, 
as well as the persistent conflict between national 
and local government transport objectives.

History

To understand the state of Auckland’s public 
transport system, it is important to review the role 
in which historic transport policy has played in 
shaping today’s transport environment.

Public transport patronage in 1950s Auckland was 
comparable to Australian and Canadian cities with 
58 per cent of trips being taken by public transport 
(Paul Mees and Jago Dodson The American Heresy: 
Half a century of transport planning in Auckland 
Paper presented to the New Zealand Geographical 
Society, University of Otago, Dunedin, 2001, at 2). 
However, with the expansion of motor vehicle use 
it was apparent that Auckland’s congestion would 
increase.

The New Zealand Railways Department engaged 
British consultants Halcrow & Partners to plan 
an electrified rail network for Auckland. Their 
1950 report recommended electrification and an 
underground railway from the Auckland station, 

through the central city to Kingsland (The American 
Heresy at 4). However, a strong road lobby comprising 
Auckland planners, the National Roads Board, and 
the Minister of Works, succeeded in dismissing the 
proposed rail development in favour of a motorway 
scheme premised on Auckland having a dispersed 
population over a large land mass, which was 
therefore better suited to a motor vehicle dominated 
motorway system (The American Heresy at 5).

Congestion, however, continued to increase and De 
Leuw Cather was engaged by the Auckland Regional 
Authority to prepare a revised highway plan for 
central Auckland, as well as a rapid-transit plan 
involving a rail network similar to that proposed in the 
1950s (Rail Development Plan 2006 Auckland Regional 
Transport Authority, at 7). Sir Dove-Myer Robinson 
championed the proposed railway improvements 
— however, despite vigorous campaigning from 
the mid-1960s until 1976, successive Governments 
refused to provide sufficient funding for the rapid-
transit network.

In addition to such challenges to the expansion of 
the rail network, the transport sector was subject to 
dramatic restructuring during the 1980s and 1990s 
with both the rail and bus services being corporatised 
and then privatised. New Zealand’s deregulation 
experiment coincided with a significant decline in 
public transport use, with patronage falling from 
55,000 to 25,000 between 1986 and 1991 — one of 
the most significant decreases in public transport 
usage ever recorded (Paul Mees and Jago Dodson 
Backtracking Auckland: Bureaucratic rationality 
and public preferences in transport planning Griffith 
University, Queensland, 2006, at 13).

Alongside the deregulation process and declining 
patronage, Government funding for public transport 
was also scaled back. In 1991 dollars, central 
government subsidies fell from $85 million in 1986 
to $50 million in 1991 and $37 million in 1998 (RW 
Lee, CR Rivasplata “Metropolitan transportation 
planning in the 1990s: comparisons and contrasts in 
New Zealand, Chile and California” Transport Policy, 
8 (2001) 47, at 51).

Following concerns about the state of the rail system, 
the Labour Government purchased the Auckland 
railways in 2001, the national network in 2004, and in 
2008, national rail assets.

Roadblock ahead: Central government and Auckland’s public 
transport system

 � Julia Harker, Barrister
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Overall, since 2000 expenditure on the rail network 
has increased significantly — coinciding with rail 
patronage gains from 2.3 million passengers in 2000 
(New Zealand Transport Strategy 2008 Ministry of 
Transport, Wellington, at 23) to 10 million passengers 
in 2011 (August 2011 Statistics Report Auckland 
Transport). Patronage gains appear to be a direct 
response to additional funding and to a certain 
extent represent a rebalancing from the dismal 
patronage of the 1990s. It remains to be seen if such 
increases can be sustained in the current economic 
and political environment.

Land Transport Management Act 2003

The policy-making and funding of the land transport 
system is currently regulated by the Land Transport 
Management Act 2003 (LTMA).

The LTMA replaced the Transit New Zealand Act 1989 
as the guiding piece of legislation for the planning 
and funding of the land transport system. The former 
Act had a much narrower focus with significant 
emphasis given to the funding of roads as opposed to 
an integrated transport system (Local Government 
KnowHow Guide on Transport Planning and Funding 
in New Zealand — The Land Transport Management 
Act 2003 Ministry of Transport, Wellington, 2008, 
at 10).

In line with its broader focus, the purpose of the 
LTMA is to “… contribute to the aim of achieving 
an affordable, integrated, safe, responsive and 
sustainable land transport system” (s 3).

In contrast to the former Act, the purpose, planning 
and funding methods contained in the LTMA 
theoretically do not favour any one land transport 
mode and instead seek integration of all modes 
(KnowHow Guide). However, this is not necessarily 
reflected in the ultimate funding outcomes reached 
under the Act.

The LTMA also provides for greater long-term 
planning of land transport. This is achieved through 
a number of national and regional planning and 
funding documents including — a National Land 
Transport Strategy (NLTS), a Government Policy 
Statement on Land Transport Funding (GPS), 
regional land transport strategies (RLTS), a National 
Land Transport Programme (NLTP) and regional 
land transport programmes (RLTP). A non-statutory 
document the New Zealand Land Transport Strategy 
(NZTS) has also been used to set national land 
transport policy but has not been updated since 
2008.

NLTS

The purpose of the NLTS is to provide high-level 
strategic guidance to the land transport sector on 
the Government’s transport outcomes and objectives 
over a 30-year period (s 66).

However, the NLTS is non-mandatory and one 
has yet to be prepared to date, with Government 
preferring to use the NZTS and GPS to set national 
strategic objectives. This may be because the NLTS 
would be subject to a submissions process (s 70), in 
comparison with the NZTS and GPS which may be 
promulgated with no public consultation.

GPS

The LTMA provides for the preparation of a GPS 
by the Government to set out its land transport 
priorities for a 10-year period. The funding priorities 
identified in the GPS dramatically shifted between 
the Labour Government’s 2008 GPS and the 2009 and 
2012 GPSs prepared by the National Government.

The focus of the 2008 GPS was to encourage a 
modal shift from motor vehicles in favour of public 
transport through investment in public transport 
infrastructure and services (Government Policy 
Statement on Land Transport Funding 2009/10 – 
2018/19 Ministry of Transport, Wellington, 2008, at 1).

In contrast the 2009 GPS provides that the 
Government’s priority for its investment in land 
transport is to increase economic productivity and 
growth in New Zealand, largely in response to the 
global recession (Government Policy Statement on 
Land Transport Funding 2009/10 – 2018/19 Ministry 
of Transport, Wellington, 2009, at 1). As a means to 
achieve economic goals, the Government chose to 
focus on investment in state highways, with specific 
priority given to roads of national significance 
(RONS), which include in the Auckland region:

a) Puhoi to Wellsford State Highway;
b) completion of the Auckland Western Ring Route;
c) Auckland-Victoria Park Tunnel.

These changes in priority are also reflected in the 
funding allocations in the GPS 2012 — investment in 
state highways is set to claim 61 per cent of the total 
national land transport fund (NLTF) over the 10-year 
GPS horizon, while only 12 per cent is allocated for 
public transport, with a total allocation of only $487 
million for public transport infrastructure over the 
next 10 years (Government Policy Statement on Land 
Transport Funding 20012/13 – 2021/22 Ministry of 
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Transport, Wellington, 2011).

RLTS

Each region is required to prepare a RLTS to provide 
guidance on its land transport objectives for a period 
of 30 years (s 73).

The Auckland RLTS (ARLTS), in contrast to the 
GPS 2009 and GPS 2012, emphasises the need 
for significant investment in public transport 
infrastructure as it was considered that this would 
have a greater impact on congestion and supporting 
economic growth than road investment alone 
(Auckland Regional Land Transport Strategy 2010 – 
2040 Auckland Regional Council, April 2010, at 8). The 
main public transport projects provided for by the 
ARLTS include integrated ticketing, electrification 
of the rail network, a CBD rail loop and a rail link to 
Auckland Airport.

However, the aspirations contained in the ARLTS 
are not matched by national funding. Currently, 
the NLTP allocates 53 per cent of the Auckland 
transport budget over the next three years to state 
highway infrastructure and only 19 per cent to public 
transport. The ARLTS estimates that for the first 10 
years, there will be a funding shortfall of around $3 
billion. This largely reflects a shortfall in funding of 
rail infrastructure (including the CBD rail loop) and 
other public transport spending.

Funding documents

The LTMA provides for the allocation of funds from 
the national land transport fund (NLTF) using a 
“bottom-up” approach to prioritisation through the 
preparation of a RLTP and NLTP.

RLTPs are prepared by regional committees every 
three years and prioritise proposed transport 
activities for both three-year financial periods.

The draft Auckland RLTP 2009/2010 – 2011/2012 
(ARLTP) originally provided for significant increases 
in public-transport funding, but this was scaled back 
due to a shortage of local funding and a smaller 
increase in public-transport funding under the 2009 
GPS. The ARLTP allocates a total of $714 million and 
$359 million over three years to public transport 
services and infrastructure respectively, while 
$1.462 billion has been budgeted for state highway 
infrastructure over the same period.

The NLTP sets out activities that the New Zealand 
Transport Agency (NZTA) anticipates it will fund 

over a three-year period. Similar to the RLTP, the 
NLTP must contribute to the LTMA’s purpose, 
give effect to the GPS and take into account other 
documents including any NLTS, RLTS and RLTP. 
From this hierarchy of considerations it is apparent 
that the national outcomes provided for in the GPS 
will ultimately have a greater effect on activities 
included in the NLTP than activities prioritised in an 
RLTP, which must only be taken into account. This 
is also evident from the fact that the expenditure 
proposed must be within the maximum level 
provided for under the GPS.

The current NLTP 2009 – 2012 reflects the strategic 
priorities contained in the 2009 GPS by placing 
greater emphasis on funding new state highway 
activities (National Land Transport Programme 2009 
– 2012 New Zealand Transport Agency, Wellington, 
2009, at 18). Of the $8.7 billion available, the NLTP 
allocates a total of $3,074.7 million to new state 
highway infrastructure, with $630 million and $269 
million allocated for public transport services and 
infrastructure respectively.

Confl ict between national and local government

Public transport — national versus local responsibility

One of the core public transport debates is whether 
public transport should be predominantly the 
responsibility of local government and therefore 
funded by the local rating population, or 
whether central government should bear greater 
responsibility given that public transport is a 
“national good”.

The national government has driven through local 
government reform legislation with the objective 
of transforming Auckland into a world-class city. 
However, aside from a cohesive local government 
structure, the quality and efficiency of the public 
transport system also plays an essential part in 
Auckland’s success or failure in competing with 
other international cities.

The significance of the public transport system to the 
economic development of Auckland, and ultimately 
New Zealand, is twofold — first, traffic congestion 
costs the economy an estimated $750 million to $900 
million every year, and secondly, traffic congestion 
and the resulting poor accessibility within the 
city have prevented benefits of scale and density 
attributed to larger cities (Sam Abusah and Clinton 
de Bruyn Getting Auckland on Track: Public Transport 
and New Zealand’s Economic Transformation Ministry 
of Economic Development, Wellington, 2007, at 3).
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The main barrier to acceptance of increased 
responsibility by the national government appears 
to be an entrenched bias towards the national 
funding of state highways over public transport 
— whereby state highways are funded nationally 
as they are seen to be necessary to preserve the 
national network, while public transport has mainly 
local advantages and should be paid for by local 
funding. However, there seems little merit to limiting 
national spending on public transport in comparison 
to state highways when both contribute to national 
economic development.

Con�lict in national and regional strategic 
documents

In the absence of a NLTS, the GPS is the sole statutory 
document representing central government’s 
strategic funding policy. However, while the RLTS 
must be consistent with any NLTS, there is no such 
requirement in relation to the GPS, which must only 
be taken into account. This means that regional 
policy objectives may conflict with national funding 
and strategic objectives.

This potential is realised in the ARLTS which 
pursues policies that seem to directly conflict with 
the direction taken by the 2009 GPS, favouring the 
funding of public transport infrastructure over state 
highway expenditure.

This divergence in national and local government 
land transport strategy reveals a number of flaws in 
the current LTMA process.

First, the short government term and the potential 
for dramatic changes in transport strategy conflicts 
with the long-term transport planning focus 
required of the RLTS. The planning and construction 
of major public infrastructure takes a number of 
years and its benefits may last generations. Arguably 
this should not be the subject of relatively short-term 
national political concerns.

Secondly, there is a risk that the RLTS will become 
an irrelevant “wish list” of aspirational statements 
without the strategic support of the GPS.

Tension has already arisen between Auckland 
Council Mayor Len Brown’s rail plans and the 
Government’s focus on state highway development. 
While Mayor Brown was elected by the Auckland 
public with a mandate in favour of public transport 
infrastructure improvements, his ability to 
implement this policy has already been challenged 
by the Minister of Transport, Steven Joyce. Auckland 

Council Transport Committee chairman, Mike Lee, 
has accused the Minister of Transport of trying to 
thwart Len Brown’s vision for rail, and has cited 
the prioritisation of roading over public transport 
expenditure in the GPS as a barrier to the funding 
of proposed rail improvements (Mathew Dearnaley 
“Joyce accused of trying to stymie vision for city 
tunnel” The New Zealand Herald 10 November 2010 
<http://w w w.nzherald.co.nz/nz/news/article.
cfm?c_id=1&objectid=10686545>).

Modal bias

While the LTMA provides for an integrated land 
transport system that does not prefer one mode over 
another, there is a clear funding policy bias in favour 
of roading.

As canvassed previously, a region will seek funding 
for specific activities, including public transport 
through its RLTP. However, the proportion of 
national funding received for a particular activity 
depends on the funding assistance rate (FAR) for 
that category of activity. Currently, state highways 
have a FAR of 100 per cent, while public transport 
has a FAR of around 50 per cent. This means that if 
a region successfully obtains funding for new public 
transport infrastructure, it will only receive 50 per 
cent of the total cost. The remaining funds will need 
to be raised by the regional council through its rating 
or any other revenue sources.

Another feature of the current funding system 
which disadvantages public transport spending is 
the cost-benefit analysis (CBA) carried out by NZTA 
to determine the economic efficiency of an activity. 
The CBA works by allocating a money value to both 
the benefits and costs of an activity then dividing 
these to determine its benefit cost ratio (BCR). A 
ratio of greater than one indicates that the benefits 
outweigh the costs (P McGimpsey, J Havemann and J 
Sutcliffe Research Report 370 Promoting sustainability 
in New Zealand’s rail system New Zealand Transport 
Agency, Wellington, 2009, at 37).

In the late 1990s only projects with a high BCR of 4 
(four times the benefits than costs) received national 
funding (National Infrastructure Plan — March 2010 
New Zealand Government, at 75–76). This tends 
to favour short-term cheaper projects which can 
remedy issues such as unsafe roading, over long-
term expensive projects such as the construction 
of rail infrastructure. With the introduction of the 
2009 GPS, high BCR rates seem to be returning. The 
GPS states that BCRs of 4 or more should be given 
higher funding and programming priority and that 
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those with low BCRs should be placed under greater 
scrutiny. However, the BCR of the Puhoi-Wellsford 
RONS ranges from 0.8 per cent to a maximum BCR 
of 2 per cent if wider economic benefits are included 
(Puhoi to Wellsford Project Summary Statement New 
Zealand Transport Agency, January 2010, at 8).

The New Zealand public sector discount rate also 
poses a barrier to investment in public transport 
infrastructure. A discount rate is set to reflect the 
opportunity cost of investing in a public work rather 
than the private sector and is deducted from the 
BCR. The New Zealand discount rate has recently 
been set at 8 per cent, which is out of step with most 
OECD countries, with the UK using 3.5 per cent, the 
European Union 5 per cent, and Australia 6 per cent 
(Getting Auckland on Track at 4). The implication of 
a high discount rate is that it favours projects that 
provide short-term benefit over the longer term 
benefits of public transport infrastructure. A lower 
discount rate could be placed on public transport 
infrastructure given the significant benefits for 
public transport users, as well as other social, 
economic and environmental benefits.

Traditional CBA methodologies also tend to focus 
on direct benefits of a project, rather than “second 
order” spillover benefits which may include 
increased productivity and employment (Getting 
Auckland on Track at 14).

Aside from the hidden barriers to public transport 
funding, there is also a bias towards funding for 
state highways in real terms. Of the $5.2 billion 
national funding spent on land transport activities 
between 1996 and 2003, only 5.1 per cent was spent 
on public transport (Research Report 370 at 43–44). 
While the Government has contributed significant 
funds to rail-improvement projects over the past 
few years, the GPS signals a shift back towards 

constrained funding. There is a projected decrease 
in expenditure on public transport infrastructure 
from $141 million in 2009/2010 to around $30 million 
in 2021/2022 (GPS 2012).

It is clear that funding both in terms of prioritisation 
methodologies and actual allocations is heavily 
biased towards state highway projects. Despite 
legislative changes emphasising modal equality, an 
even playing field will not occur until the underlying 
policies and politics of transport funding treat public 
transport as equally important to roads.

Conclusion

Auckland’s public transport system has historically 
been disadvantaged due to central government’s 
bias in favour of state highway infrastructure. While 
legally this bias has been removed under the LTMA, 
such principles have not filtered down to the funding 
policy promoted by the Government under the GPS 
and administered by the NZTA in its NLTP.

Significant changes must be made to the current 
strategic and funding policy to provide for greater 
public transport access to the NLTF and alternative 
revenue sources such as regional fuel tax. This may 
be achieved by the introduction of a public transport 
focused objective into the LTMA and repeal of 
the GPS provisions, as well as amendments to the 
funding methodology currently utilised by the NZTA.

It is with a sense of déjà vu that the development of 
a rapid rail network has been sought by Auckland 
Council Mayor Len Brown. We can only hope that 
this time pro-roading Government policy and short-
term council funding constraints will not prevent 
Auckland from getting the public transport system 
it deserves.
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Alternative dispute resolution — thinking outside the square
 � RM Dunlop, Environment Commissioner

Introduction

I shall begin with a succinct overview of factual 
aspects of Environment Court-annexed mediation 
before addressing the session’s title by offering 
some thoughts on what puts mediation “outside the 
square” and commenting on practice in a couple of 
subject areas.

As most of you will be aware, Court-annexed mediation 
is now a well-established and important aspect of 
the Court’s work. The majority of appeals lodged are 
referred by Judges to mediation as part of the Court’s 
case management process. The Registrar’s draft 
Annual Report to Parliament for the 2010/2011 year 
records that 362 mediation events were conducted, 
with at least 66 per cent of those completed at the 
reporting date either settling in full or in part. 
There is scope for the percentage to increase as the 
outcomes of some mediations were not known at 
the reporting date.  The Court’s Practice Notes have 
a section on Alternative Dispute Resolution (ADR) 
which is mandated by s 268 RMA. The Notes were 
recently updated effective from 1 November 2011 and 
can be accessed via the Court’s website at <http://
www.justice.govt.nz/environment/legislation-and-
resources/practice-notes.asp>. While s 268 provides 
for various forms of ADR, including “other procedures 
designed to facilitate resolution of any matter”, 
mediation is the principal form of ADR practiced by 
the Court. Although little used, arbitration is also 
allowed for in defined circumstances (s 356 of the 
RMA). I commend the Practice Notes to you for an 
overview of the subject, together with the Court’s 
requirements and expectations of participants.

Mediation vis-a-vis business within the square

The Environment Court conducts the bulk of its 
business inside the square provided by the RMA 1991 
(the Act). It does so within:

(i)   the framework of the Act with particular 
    reference to Part 2; and

(ii) the scope of the appeals and other 
     proceedings lodged with it for determination.

Appeals are typically heard in a formal contested 
hearing presided over by an Environment Judge 
sitting with two Environment Commissioners, with 
the Court reserving and issuing its decision in writing 

at a later date.

Court-annexed mediation gives parties the 
opportunity to resolve disputes in an alternative 
manner free of some of these limitations. Other 
authors (see for example, Environment Commissioner 
M Oliver, “Implementi ng Sustainability — New Zealand’s 
Environment Court-Annexed Mediati on”, Paper to the 
Indian Society of Internati onal Law, December 2007, at 
19–21) have very adequately described the positive 
attributes of Court-annexed mediation. I expect these 
factors are generally well known to an audience like 
this, but for the record they can be summarised as 
including:

Further examples of areas where dispute resolution 
can be assisted by the opportunities that mediation 
affords, include:

(i) The scope for parties to agree to matters that 
are outside of the Court’s jurisdiction. This 
facility is expressly recognised in the Court’s 
ADR Practice Note (Environment Court Practice 
Note 1/10/2011, clause 3.2.7.2), which provides:

“The scope and terms of settlement which the 
parties may develop may not necessarily be 
limited by the jurisdiction of the Court.”

Side agreements are legally enforceable 
instruments drawn up by the parties through 
the mediation process. They give parties the 
opportunity to agree on matters, possibly 
including monetary considerations, which are 
outside the scope of an originating appeal or 
the Act. Such agreements can nevertheless be 
critical to the resolution of RMA proceedings. 
The contents of side agreement are invariably 
not disclosed by the parties to the mediator, 
beyond possibly signalling that there is to 
be one. They do not form part of any consent 

Flexibility: Ownership:
There is a broad discretion to tailor 
the process to suit the particular 
circumstances, including timing, venue, 
mediator selection, number of sessions 
and site visits.

Parties resolve the dispute. Can lead to greater 
� exibility in problem-solving and increased 
commitment to agreed outcomes.

Maintaining relationships:
Mediation can be more conducive to 
preservation of inter-party relationships, 
retaining or rebuilding trust.

Resource e�  ciency:
Can be less expensive and quicker than a 
contested hearing for both the parties and 
Court.

Accessibility:
More informal and therefore possibly 
more accessible, including by conducting 
sessions locally.

Con� dentiality:
Allows parties to explore options without that 
information being used or disclosed outside 
the mediation.
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order documentation submitted to the Court 
as a basis for settlement.

(ii) It is also open through mediation for the 
parties to agree conditions of consent that, for 
example, fall outside the Newbury principles 
(Newbury District Council v Secretary of State 
for the Environment [1981] AC 578, [1980] 1 All ER 
731 (HL), and adopted in Frasers Papamoa Ltd v 
Tauranga City Council [2010] 2 NZLR 202, (2009) 
15 ELRNZ 279 (HC)) but which are offered on 
an Augier basis in circumstances in which 
the Court could not properly make a similar 
determination. Such offers are generally more 
forthcoming than in contested hearings and 
can assist materially in achieving a successful 
outcome.

(iii) Proposals for environmental compensation 
are another potential outcome, which can 
also arise in either square, but which are 
particularly amendable to formulation through 
mediation. Proposals may take the form of off-
site planting, or other forms of environmental 
work, done in accordance with criteria of 
the type contained in the JF Investments Ltd 
decision ( JF Investments Ltd v Queenstown 
Lakes District Council EnvC Christchurch 
C48/06, 27 April 2006 at [42]) and contemplated 
as “offsets” under the “no net loss” provisions 
of the proposed National Policy Statement on 
Indigenous Biodiversity (Proposed National 
Policy Statement on Indigenous Biodiversity, 
refer for example Policy 5 and Schedule 2).

It is important to recognise that the parties and 
mediator have a duty to stay within the ambit of 
Part 2, and jurisdiction, when formulating proposals 
for settlement under the Act. The case managing 
Environment Judge will pass the documentation 
through these filters before signing-off on a proposed 
consent order. It is by these means that the purpose 
of the Act and public interest considerations are 
safeguarded.

Large multi-party mediations

Unlike mediations in some other jurisdictions, it is 
common for Environment Court sessions to involve 
multiple parties and a large number of participants. 
On Plan appeals, for instance, it is not unusual to 
have six to eight parties and 30 to 40 participants, 
or more, in the mediation room. Although outside 
my experience I expect the same situation arises on 
some of the big resource consent cases.

Putting the organisational logistics of such sessions 
aside, I have found that the following things can 

materially assist progress:

(i) Early identification of the issues in dispute, 
the parties’ status (appellant, respondent and 
s 274) and different reliefs sought. Before 
some large mediations I have found it helpful 
to construct a spreadsheet summarising 
these matters from the appeal documents. 
The spreadsheet gives me an understanding 
of the basic facts, provides an appreciation 
of the parties’ respective positions and the 
range of outcomes sought (at least at the time 
that documents were filed). It can also help 
avoid jurisdictional pitfalls and provide a lead 
on where common positions might develop 
around the table.

(ii) Early attention to the order in which different 
Plan appeal topics are dealt with is critical. It 
is axiomatic that broad, overarching matters 
should be dealt with first. As Plans are typically 
structured in a cascading format it is distinctly 
unhelpful to find that you have been working 
away at a lower-order set of provisions when 
there are related, higher-order matters 
unresolved. Respondent councils can assist 
by preparing a draft programme of topics for 
consideration by others at either a Preliminary 
Hearing Conference (PHC) or initial mediation.

(iii) Timely pre-circulation of any changes in a 
proposal or a party’s position. First learning 
of significant shifts in such matters at the 
mediation is seldom helpful.

(iv) Pre-mediation collaboration by parties with 
common interests can materially aid resolution 
and save time in the mediation. In my experience, 
the fewer the number of different positions 
there are in the room the more amenable an 
issue is to resolution. It can therefore be helpful 
for parties seeking similar outcomes to explore 
the development of common positions before 
mediation commences. The high-water mark 
for this in my experience was the Auckland 
councils engaging a single counsel and taking 
a joint approach to appeals against the RPS 
Change required by the Local Government 
Auckland Amendment Act (LGAAA). I have also 
seen the same approach adopted to good effect 
by sector and landowner interests on Regional 
Plan provisions, without necessarily sharing 
counsel.

Bringing an appropriate mindset

Some might argue that any dispute is amenable to 
resolution by mediation. While there is evidence 
to the contrary, it is certainly correct that if RMA 
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parties do not talk to one another the matters in 
dispute will not be settled except by a contested 
hearing. In my experience, mediations are most 
likely to succeed when the parties approach the 
subject with an open mind, including having 
given prior thought to potential bases (plural) for 
settlement. Put yourself in the other person’s shoes. 
Is their case completely lacking in merit? There is 
invariably scope for lateral thinking around potential 
solutions. These may come as an inspirational flash 
around the table but are just as likely to result from 
focused application and thought before the event. 
Notwithstanding the significant investments that 
characterise many proposals which reach the Court, 
and the accompanying taking of positions, there can 
be considerable flexibility around how fundamental 
objectives are realised. Fewer lots doesn’t always 
mean a reduced return on capital if the lots are more 
valuable, cost less to develop and come to market 
earlier. The examples are endless and I expect you 
take my point.

Select your mediation team members with care. 
Mediation is not a soft option and by its nature is not 
everyone’s cup of tea. Important attributes that come 
to mind are: good listening skills; creative thinking; 
flexibility; patience; decisiveness when required 
and; good interpersonal skills. The best way to 
another party’s heart is seldom through their nose. 
Few parties have left a successful mediation having 
obtained everything they initially sought. As Mark 
Twain said, and I have quoted on other occasions:

If you wants something you never got, you will have to 
do something you never did.

Authority to settle

Difficulties can arise when participants do not have 
authority to settle and have to defer to persons 
outside the room before signing a Memorandum 
of Understanding (MOU), or entering into other 
significant commitments. When the issue arises, it is 
not uncommon for those with authority to strongly 
question the ability of those without it to deliver on 
any agreement that may be reached. Alternatively, 
they may seek to create “wriggle room” by taking 
the same position. The subject typically arises at the 
beginning of a mediation and is not conducive to a 
constructive atmosphere, as it creates uncertainty 
around what the ultimate outcome might be.

The Court’s Practice Note has dealt with the subject 
for some time. The updated Note (refer clause 3.2.4.3) 
has a small but significant amendment. The relevant 
provision now reads:

Where a party appoints a representative to attend 
the mediation, the party will be taken, unless express 
advance notice to the contrary is given to the Court and 
all other parties, to have given that representative full 
authority to settle the dispute or the issues at stake. 
That notice is to be given not less than seven days before 
the scheduled date. Where such authority is not given, 
the mediation shall not proceed unless all parties and 
the mediator agree to proceed on that basis. Bodies 
such as council, corporates, and groups are encouraged 
to provide their representatives with full delegated 
authority to settle. (emphasis added)

The most significant change in the updated Note 
is quantification of the prior notice required of a 
representative lacking authority to settle, ie seven 
days.

It occurs to me that the standard Notice of Mediation 
might usefully be amended to draw attention to the 
clause in question (at present the Notice of Mediation 
refers to the Practice Note in general terms only). 
While having representatives with authority to 
settle will always be the strongly preferred option, 
I am aware that parties have agreed to proceed in 
situations where, for example:

(i) persons with authority are accessible during 
the day by telephone to authorise agreements; 
or

(ii) recourse to others is only required if 
a negotiated agreement falls outside a 
predetermined negotiation envelope.

I expect the updated Practice Note will cause the 
subject to receive earlier and possibly more focused 
attention in the future, hopefully to good effect.

Use of electronic white-board at Auckland Court

How could anything so apparently mundane be 
“outside of the square”? Please bear with me. 
Although this is a national conference, and some of 
you may not practice in Auckland, I’d like to say a 
little about the capabilities of the NEC white-board 
in the Auckland Court mediation room, with the 
objective of better realising its full potential.

In layman’s terms — and that’s all I’m capable of — 
the white-board, sometimes called a “Smart board”, 
is linked to a Court computer and can be used for any 
of the following purposes:

(i) To display and edit electronic word documents. 
For example, Plan changes, conditions 

 Continued on page 38
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Case notes
 � Bronwyn Carruthers, Partner, Christian Brown and Brigid Kelly, Senior Solicitors, Russell McVeagh

Do councils owe a duty of care when providing LIM 
reports?: Marlborough District Council v Altimarloch 
Joint Venture Ltd [2012] NZSC 11

This recent Supreme Court decision established 
that local authorities owe a duty of care in respect 
of erroneous information provided in a Land 
Information Memorandum (LIM).

Facts

In February 2004, Altimarloch Joint Venture Ltd 
purchased 145 hectares in the Awatere Valley 
in Marlborough for $2.675 million. Altimarloch 
intended to establish a vineyard on the land and 
required significant amounts of water to irrigate the 
property.

The vendor’s agents represented to the purchaser 
that the vendor held, and was able to transfer, 
resource consents conferring specified water 
rights. In a LIM report sought by Altimarloch, the 
Marlborough District Council (the Council) provided 
information which reinforced this representation. 
The availability of the water permits was important 
for the development of the vineyard, and Altimarloch 
was induced into entering the contract based on 
the representations of the vendor’s agents and the 
Council.

However, the full water rights were unable to be 
transferred as a significant amount of the rights 
had already been transferred as part of another 
transaction. This information did not become 
known to the purchaser until after the transaction 
was finalised, and the planting of the grapevines 
for the vineyard had commenced. At this point it 
was evident that both the vendor’s agents (without 
the knowledge of the vendor) and the Council had 
materially misrepresented the state of the land and 
water rights that Altimarloch had purchased.

Issues

Of the four issues in the case, the members of the 
Supreme Court were unanimous only in finding 
that the Council owed Altimarloch a duty of care. 
Opinions were divided on the quantum of damages, 
causation and contribution orders (which are not 
discussed here).

The important question of whether a territorial 
authority owes a duty of care to a person who 
requests a LIM was dealt with by Tipping J, with the 
other four members of the Court in agreement with 
his decision. Tipping J considered that the duty of care 
issue should be examined against the conventional 
indicators of a duty of care being proximity and 
policy, and an analysis of the relevant provisions 
of the Local Government Official Information and 
Meetings Act 1987 (the Act).

Local Government Offi  cial Information and Meetings 
Act 1987

The LIM issued to Altimarloch was provided under s 
44A of the Act. The resource consents for the water 
in issue were deemed to affect the land to the extent 
that they were location and area specific, and thus 
fell within s 44A(2)(d).

44A Land information memorandum
1) A person may apply to a territorial authority 

for the issue, within 10 working days, of a land 
information memorandum in relation to matters 
affecting any land in the district of the authority.

2) The matters which shall be included in that 
memorandum are—

...
d) Information concerning any consent, 

certificate, notice, order, or requisition 
affecting the land or any building on the land 
previously issued by the territorial authority 
(whether under the Building Act 1991, the 
Building Act 2004, or any other Act).

Proximity

Tipping J stated that the request for a LIM from 
a territorial authority was closely analogous to a 
contractual relationship, as the person requesting 
a LIM pays a fee for the service provided by the 
council. Tipping J considered that this put the person 
requesting the LIM within the required position 
of proximity to a council. Counsel for the Council 
submitted that there was no proximity because 
the council could not know, with any certainty, for 
what purpose the information in the LIM was being 
requested. Tipping J considered that that argument 
went to the second question of policy, rather than 
proximity.
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Policy

As to policy considerations, s 44A(5) was considered 
evidence that Parliament intended that persons 
who obtained LIMs from territorial authorities 
were entitled to rely on the correctness of anything 
included in the LIM under s 44A(2). Section 44A(5) 
states:

5)  In the absence of proof to the contrary, a land 
information memorandum shall be sufficient 
evidence of the correctness, as at the date of its 
issue, of any information included in it pursuant to 
subsection (2) of this section.

No other supply of official information under the 
Act is subject to a presumption of correctness. 
Based on this provision, Tipping J considered that 
it is reasonably foreseeable that a recipient of a LIM 
would place reliance on the accuracy of its content, 
stating:

Reasonable and foreseeable reliance on a written 
statement made in a business context is a conventional 
indicator of both proximity between the maker and 
the recipient and, subject to any countervailing 
considerations, that as a matter of policy a duty of care 
should be imposed on the maker. (At [88])

Contrary to the Council’s argument, the potentially 
unknown purpose for which a LIM is requested 
does not negate the duty of care that is imposed 
upon a council. There is no obligation on a person 
requesting a LIM to identify the purpose for which 
it is sought and a council’s fee for supplying a LIM 
can be expected to cover the costs of supplying the 
information, including insurance costs. Tipping J 
commented that the information contained in a LIM 
is likely to be crucial to those who seek it and will 
often be relied upon when deciding how to proceed. 
A classic example is in the context of agreements for 
sale and purchase of land where the importance of a 
LIM is recognised in the standard ADLS/REINZ form 
of contract and often such purchases are subject to a 
LIM inspection.

The Council also argued against imposing a duty of 
care based on the wider scope and structure of the 
Act, specifically s 41 which exempts local authorities 
from civil and criminal liability for making official 
information available.

While the information supplied in a LIM is official 
information, s 41 does not extend to Part 6 of the 
Act, where s 44A is located. The lack of any express 
linkage with the protection afforded in s 41, and the 

absence of a protective provision within s 44A itself, 
indicates that a territorial authority should owe a 
duty of care when issuing a LIM, particularly where 
s 44A(5) emphasises the accuracy of a LIM.

The Court also rejected arguments from the Council 
relating to anomalies including that some councils 
have a wider scope for liability than others, eg 
unitary councils. The Court considered that wider 
liability simply flowed from wider responsibilities 
and, in any event, did not affect the duty of care issue.

Conclusion

The Supreme Court considered that both the 
proximity and policy considerations in the present 
case favoured the imposition of a duty of care upon 
territorial authorities supplying official information 
in a LIM. If a council negligently provides erroneous 
information in a LIM, and the recipient relies on that 
information to its detriment, it may be liable for the 
loss caused by its negligence.

This decision is likely to confirm the existing 
expectation of the general public that people should 
be able to rely on the accuracy of LIMs and that 
councils should owe a duty of care when preparing 
LIMs. LIMs contain information that may not 
otherwise be obtainable by the public, but which 
may be of vital importance and inform private and 
business transactions. Any increased liability to 
councils arising from this decision can be addressed 
with appropriate insurance cover and additional 
insurance costs passed on to the public through the 
LIM application fees.

Gordon v Auckland Council [2012] NZEnvC 7

In a recent Environment Court decision Judge 
Thompson examined the common tension between 
landowners wanting to maximise the development 
potential of their land and councils wanting to 
protect heritage sites from inappropriate use and 
subdivision, and the processes under the RMA to 
resolve this tension.

The case concerned an appeal by Waiheke Island 
landowners, the Gordons, against the Auckland 
Council’s decision on the Proposed Auckland 
District Plan: Hauraki Gulf Islands Section. 
Mr Gordon’s family have owned a significant tract 
of land on Waiheke’s southern coast since the 1860s, 
including the headland between two bays. A Pa site 
is located on the headland and is scheduled as an 
archaeological site under the Proposed Plan. The 
scheduled Pa site is approximately 5.7 hectares, 
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equating to about 17 per cent of the total landholding. 
The Gordons wish to build a house on the headland to 
replace their existing home and therefore appealed 
the scheduling of the Pa site, arguing that it unfairly 
limits their ability to develop the headland.

The Gordons submitted that, in terms of s 85 of the 
RMA, the Pa’s scheduling would render their land 
incapable of reasonable use, and place an unfair 
and unreasonable burden upon them. In contrast, 
the Council’s position was that the scheduling of the 
whole of the headland was required to manage the 
effects of activities on the land, and to comply with 
the directives in s 6(e) and 6(f) of the RMA. The 
Council submitted that the scheduling would not 
result in the land being incapable of reasonable use, 
or impose an unreasonable or unfair burden on the 
Gordons.

The decision sets out the legal framework under 
the RMA when considering a proposed plan on 
appeal, as laid down in Long Bay-Okura Great Park 
Society Inc v North Shore City Council EnvC Auckland 
A078/08, 16 July 2008. Overall, the Court was tasked 
with seeking an “optimum planning solution based 
on the information and options put before it”. 
Judge Thompson listed a number of factors to be 
considered, stating that the Court’s role was to 
determine whether the scheduling provisions of the 
Proposed Plan:

• accord with and assist the Council in carrying out 
its functions so as to meet the purpose of the Act;

• take account of effects on the environment;
• are consistent with, or give effect to (as 

appropriate) applicable national, regional and 
local planning documents; and

• meet the requirements of s 32 RMA, including 
whether the rules are the most appropriate for 
achieving the objectives and policies of the plan.

Judge Thompson reviewed the relevant Part 2 
provisions. In relation to s 6, the Court observed 
that in order to qualify for protection under s 6(f), 
the specific historic site, building or object does 
not need to be of national significance itself — “it 
is historic heritage as a concept that is the subject 
of the provision”. In terms of s 5, the decision 
highlighted that sustainable management under 
the RMA includes enabling people and communities 
to provide for their social, economic and cultural 
wellbeing.

Turning to s 85, the Court clarified the relationship 
between s 85(2) and 85(3). Subsection (2) is a ground 
on which a landowner can challenge a proposed 

plan provision if it renders the land “incapable of 
reasonable use”. Either as an alternative or in addition 
to such a challenge under s 85(2), a landowner may 
also lodge an application directly to the Court under 
s 85(3) and cl 21 of Schedule 1. This requires reference 
to Part 3 of the RMA and introduces the additional 
ground that the provision in question places an 
“unfair and unreasonable burden” on the landowner.

In relation to s 85(2), the Court held that while there 
was certainly some restriction placed on the use 
of the headland by the provisions of the Proposed 
Plan, this restriction was not so severe as to render 
all of the land owned by the Gordons incapable 
of reasonable use. In relation to s 85(3) the Court 
acknowledged that Proposed Plan provisions would 
place some burden on the Gordons, but considered 
that this was not unfair or unreasonable.

The fact that the Gordons could develop the balance 
of their land was a factor that minimised any burden. 
Also, the Court pointed to the fact that special 
provisions applying to significant environmental 
features in the Proposed Plan (which would apply 
in this case if the land was scheduled) would allow 
the Gordons to explore opportunities for subdivision 
and development, and that this may in fact make 
it easier for the Gordons to build on the site than 
under the current planning regime. In other words, 
“reasonable use” does not have to come by way of 
a permitted activity. In this case the consenting 
framework under the Proposed Plan did not foreclose 
the opportunity for development.

As a subsidiary point, the Court dealt with 
submissions on behalf of the Gordons that the 
Council was bound to use the heritage order (and 
purchase) provisions of the RMA and that it was 
barred from using the tool of scheduling the Pa site 
in the Proposed Plan. The Court stated that there 
was nothing in the RMA compelling a council to 
prefer heritage orders over scheduling provisions, 
and that the scheduling of historic sites is an entirely 
appropriate practice.

The Court also commented, in response to 
submissions by the Gordons, that it is common for 
approvals to be required under more than one Act, 
and that the RMA and the Historic Places Act 1993 both 
deal with heritage protection and “run in parallel ... 
One does not operate to the exclusion of the other”. 
Any works on the site which would destroy, damage 
or modify the Pa would need separate authority from 
the Historic Places Trust under the Historic Places 
Act 1993. This served to negate the comparative 
valuation evidence submitted by the Gordons 
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which, in claiming that the scheduling of the Pa site 
would devalue the scheduled land by approximately 
$2 million, ignored the fact that, irrespective of the 
scheduling, the archaeology (which undoubtedly 
exists) imposes its own restrictions by way of the 
Historic Places Act 1993. Therefore, the land was not 
valued by the Gordons “as it actually is”.

In concluding, Judge Thompson stated that the role 
of the RMA in this case was to balance the competing 
legitimate interests and to arrive at a resolution 
which best gives effect to the purpose of sustainable 
management:

There is, almost always, a tension between the perfectly 
understandable wish of landowners to develop their 
land as best suits their wishes and circumstances, and 
the wish of consent authorities to protect heritage 

sites or items which happen to be on that land from 
what is seen as ... inappropriate subdivision use and 
development. Almost always, there is no compromise 
which will entirely satisfy both goals. (At [49], original 
emphasis)

In the Court’s opinion the “compromise” represented 
by the Proposed Plan best gave effect to s 6(f) and 
was the “best achievable planning outcome”, being 
most consistent with the RMA and the other planning 
documents.

The decision helps to clarify the operation of s 85 
of the RMA and is another example of the Court’s 
willingness to sanction, as part of the balancing act 
required by the RMA, meaningful restrictions on 
private property rights in order to achieve heritage 
protection.

 Continued from page 34 

of resource consent, and agreements.
(ii) To display and mark-up plans and drawings 

which have been stored in electronic form 
such as pdf. Such information can be brought 
to the Court mediation room on a memory 
stick.

(iii) For displaying aerial photographs and other 
GIS information accessible on the internet. For 
example, the Auckland Council GIS database  
(The Auckland Council database contains, for 
example, aerial photographs, a Google Map 
“street view” facility, contours, utility services, 
cadastral map and legal descriptions).

(iv) For teleconferencing where another party 
has the same NEC white-board and these are 

linked via the internet and can thus display 
the same material at each end. It is anticipated 
this capability may be more applicable to 
expert-witness caucusing than mediations.

As you might expect, documents of the above type can 
be printed from the board in colour for subsequent 
use, including as part of a settlement MOU. There is 
also a computer permanently in the mediation room 
available for preparing MOU and the like. The Smart 
board needs to be booked prior to a mediation as it is 
shared with another jurisdiction.

I trust these thoughts prove helpful and thank you 
for the opportunity to address the Conference.

Paper presented at RMLA Conference 2011
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Resource Management Law Association
of New Zealand Inc.

RMLA Conference
27-29 September 2012

Queenstown

“Altitude with attitude”
Life is full of risk. It is how you confront risk that counts. People fl ock to Queenstown from around the globe to 
willingly place themselves at risk every day, and not just for its stunning scenery. The RMLA invites (even challenges) 
you to attend the 2012 conference in Queenstown, where we will tackle risk head on, and at the same time ensure 
you get to enjoy all of the stunning scenery and exciting adventure tourism activities on off er.

The heights we must scale to achieve a secure future for coming generations in an increasingly risky world may 
seem daunting to lesser souls, rather like the face of The Remarkables soaring above Lake Wakatipu! The number 
of recent economic, seismic, climatic and volcanic crises and events aff ecting New Zealand and overseas countries 
are all ‘grist to the mill’ for the doomsayers, and those who argue we cannot maintain our current path.

We will certainly need both a positive attitude and a determined eff ort if we are to sustain prosperity and ensure 
success in the face of such apparent adversity. But will this be enough? What else should we do to prepare for an 
uncertain future? How do we best build resilience, scope for innovation, and fl exibility into our decision making 
and planning frameworks to anticipate, survive and respond to these types of chaotic events? What lessons are 
there from the recent experiences in Canterbury, Queensland and beyond about that? Can we use these recent 
events as opportunities for positive changes to our environmental policies that will ultimately put us in a better 
place? Because succeed we must.

The RMLA’s 20th annual conference is set to be a challenging and exciting one not to be missed by anyone 
committed to the resource management profession. We will explore the broader theme of risk, but focusing on 
better solutions for a more resilient world. This will demand some deep thinking about our future and the role of 
environmental planning, policies and management across such issues as energy provision, coastal management, 
urban development, economic growth, tourism, forestry and agriculture, in the face of recent and foreseeable risk 
and calamity.

So tie on the bungy, strap on the chute, and we’ll see you there!

If you would like to assist with organisation of the conference or have any ideas 
concerning events, fi eld trips, sponsorship or any other issues please contact 

Jayne Macdonald or Mike Steven (jmacdonald@mactodd.co.nz or mike.steven@xtra.co.nz)

This conference is particularly important as it marks
the fact it is the Association’s 20th Anniversary …

So, mark these dates in your diary now, and check out
the RMLA website for future updates (www.rmla.org.nz)
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Call for Contributions
Resource Management Journal

The Resource Management Journal’s mission is to facilitate communication between RMLA members on all 
matters relating to resource management.  It provides members with a public forum for their views, as articles are 
largely written by Association members who are experts in their particular fi eld.

Written contributions to the Resource Management Journal are welcome.  If you would like to raise your profi le 
and contribute to the Journal, a short synopsis should be forwarded by email to the Executive Offi  cer (contact 
details below) who will pass that synopsis to the Editorial Committee for their review.  Accordingly, synopsis and 
copy deadlines are as follows:

   Publishing Date   Synopsis Deadline
   August edition   1 June 2012
   November edition  30 September 2012

   Publishing Date   Copy Deadline
   August edition   6 July 2012
   November edition  5 October 2012

The word limits for articles are now max/min limits; ie , words means , words, not more nor less.  Articles 
should be:

• Single page article =  words
• Four page article = , words
• Six page article = , words (to be by invitation from the Editorial Committee)

Articles should be in accordance with the New Zealand Law Style Guide by Geoff  McLay, Christopher Murray and 
Jonathan Orpin, the Law Foundation New Zealand. Note: All references are to be included in the body of the text 
and footnotes, endnotes and bibliographies are discouraged.

Acceptance of written work in the Resource Management Journal does not in any way indicate an adoption by 
RMLA of the opinions expressed by the authors. Authors remain responsible for their opinions, and any defamatory 
or litigious material and the Editor accepts no responsibility for such material.

Resource Management Journal ISSN No. - (print) ISSN No. - (online)

Resource Management Journal is a refereed journal. The journal may be cited as April  RMJ.

Resource Management Journal is produced by Thomson Reuters three times a year for the Resource Management 
Law Association of New Zealand Inc.

All enquiries to Karol Helmink, RMLA Executive Offi  cer, tel: () -, email: karol.helmink@xtra.co.nz 
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