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Don’t worry, be happy? Rio+20 — the aftermath
 � Vernon Rive, School of Law, AUT University

The much-hyped international environmental talks in 
Rio finished with a whimper rather than a bang, with the 
leaders and representatives of 193 nations signing-off on a 
283-paragraph declaration, The Future We Want. The final 
document was the same in substance as a draft thrashed out 
by officials after a three-day “prepcom” that wrapped up on 
the earlier Tuesday.

Most of the three-day plenary session that began on 
Wednesday consisted of a series of formulaic, occasionally 
propagandist, national statements which rarely delved 
deeper than scripted skite-sheets highlighting individual 
countries’ environmental achievements, or the taking of 

(appropriately diplomatically-worded) potshots at other 
countries, warning them off any ideas of environmental or 
economic imperialism.

The essential message from G77 countries was: We know how 
to manage our natural resources, are intent on developing 
them, would appreciate financial assistance from the West 
and North but have no plans to be curtailing expansion of our 
economies for the sake of the environment any time soon. 
The language was replete with references to “sustainable 
development” and “green economy”. But despite the rhetoric, 
there were scant concrete signs of any “step changes” 
towards environmentally sustainable economies.
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As it became clear that the document was unlikely 
to develop further from the Tuesday draft — long on 
lengthy, highly-conditioned statements of intention, 
short on clear commitments — civil society 
organisations moved to distance themselves from 
the declaration.

Addressing the plenary on behalf of one of the NGO 
“major groups” last Wednesday, Wael Hmaidan, 
director of Climate Action Network - International, 
said:

The text as it stands is completely out of touch with 
reality. Just to be clear, NGOs here in Rio in no way 
endorse this document. Already more than 1,000 
organisations and individuals have signed in only one 
day a petition called The Future We Don’t Want that 
completely refuses the current text. It does not in any 
way reflect our aspiration, and therefore we demand 
that the words “in full participation with civil society” 
are removed from the first paragraph.

The words remained in the final version.

Meanwhile, UN officials defiantly maintained 
positive stances on both the document and the 
process. It’s not clear whether anyone was comforted 
by the statement made by Sha Zukang, Secretary-
General of the Conference: “This is an outcome that 
makes nobody happy. My job was to make everyone 
equally unhappy”. Or United Nations Environment 
Programme head Achim Steiner’s brave reference in 
his final press conference to the “hidden richness in 
this document”.

As widely reported, the word “encourage” appears in 
the text 50 times; the phrase “we will”, five; “support” 
is used 99 times; “must”, three times.

Amongst the small number of statements that come 
close to decisions or clear statements of intention 
are: agreement on a process to develop Sustainable 
Development Goals (“action oriented, concise and 
easy to communicate, limited in number, aspirational, 
global in nature and universally applicable to all 
countries”) which will sit alongside the existing 
Millennium Development Goals; a decision to create 
a “universal intergovernmental high-level political 
forum” to “follow up” on the implementation of 
sustainable development; a decision to “strengthen 
and upgrade” the United Nations Environment 
Programme.

The bulk of the rest of the document consists of high-
level exhortations, affirmations, invitations and 
statements of encouragement.

The New Zealand political reaction

I spoke to New Zealand’s recently appointed Minister 
for the Environment Amy Adams on the second-to-
last day of the Conference and asked for her views on 
the success or otherwise of the venture:

We set ourselves two goals coming to Rio. One was 
around fossil fuel subsidy reform, and the other was 
around better global fisheries management.

On the global fisheries side of the equation, I think 
we can be pretty pleased with where we got to. … [On 
fossil fuel subsidies reform] we would have liked to see 
more, of course we would, and that’s what we fought for. 
But realistically … to even have text in there about the 
need to have a look at fossil fuel subsidies is huge. … It 
is not particularly definitive. But let’s not forget that it 
is progress.

I sought out Green MP Kennedy Graham (the only 
other New Zealand MP to attend the Conference) for 
his reaction to statements by some commentators 
that people shouldn’t be too concerned or distracted 
by the outcome document itself, but rather that the 
real value of these sorts of conferences comes from 
connections made and initiatives launched. Graham 
bluntly rejected the proposition:

Don’t worry, be happy? Come on. The critical point of 
the Conference … is to get the international community 
of States to emerge with specific and substantive 
resolutions on solutions to the global problem.

To say “never mind if we’ve got a weak, wishy-washy 
document, we’ll be okay and it’s been fun” is about as 
ostrich-like as can be.

What about Rio+20’s implications for New Zealand?

I asked the Minister whether, from a New Zealand 
Government perspective, we can expect business-as-
usual post-Rio+20, or if she sees anything coming out 
of the Conference which might translate to changes 
in domestic policy. Take what you will from her 
response:

In the wider framework in the environment space, 
reading through it so far, I think a lot of it is reflective 
of the direction that we are heading in our policy-
making anyway. I’m sure that there will be parts that 
we look at and think, “You know we do need to take 
that, and perhaps emphasise that”. But that’s going 
to be something that we will take back for further 
consideration.
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On the specific issue of the Government’s present 
proposals to strip references to sustainable 
development out of the purpose clause of the Local 
Government Act (a move which seems curiously out 
of sync with paragraph three of the Declaration that 
the Minister went on to sign), Adams’ response was 
effectively: Don’t ask me, ask Minister Carter:

Certainly within the resource management part of the 
local government activities, absolutely, [sustainable 
development is] central. It has to be, because that is the 
part at which that level of government has to be very 
careful in managing its resources. I agree that it has to 
be integrated at all levels of government. But I would 
argue that it is anyway. It’s not the same as saying “it 
must be in every piece of legislation”. So I’m not saying 
that there isn’t a role there, I’m simply saying that I’m 
not the right person to ask, so that’s something that 
Minister Carter will need to consider.

Graham’s reaction to the Minister’s response on this?

Doctrinally incorrect, and very politically incorrect 
in terms of UN documentation that she’s just signing 
today. Because she is saying: “not my job, go and talk 
to David Carter”. And she’s signing a document which 
calls for an integrated holistic approach to sustainable 
development across all sectors. It’s fatuous. All the more 
reason why the Prime Minister should have been here …

Further analysis

A number of useful analyses of the document are 

This issue of Resource Management Journal (RMJ) 
covers a range of topics. In the lead article, Vernon 
Rive of AUT, fresh from his experience in Rio 
reviews the final declaration of the Rio+20 Earth 
Summit The Future We Want, and concludes not 
unsurprisingly that we should not expect too much 
in terms of the impact of the declaration on future 
environmental and resource management policy in 
New Zealand.

The ongoing debate about merits appeals to the 
Environment Court against policy statement and plan 
decisions provides a stark counterpoint to the focus 
on sustainable development at Rio. The submission, 
hearing and appeal rights in the RMA form an 
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integral part of sustainability by guaranteeing 
administrative justice, and any proposed reforms 
will require careful scrutiny based on sound 
contextual analysis. The paper by Derek Nolan and 
the team at Russell McVeagh is a powerful tour de 
force and meets that need admirably. The article by 
Judge Newhook compiled from Registry information 
provides a neutral and objective background to the 
debate; and a further article on the topic provides 
an academic perspective that reflects on the range 
of consequential reforms that amending the Court’s 
jurisdiction may unleash, including the spectre of 
compensation for adverse local authority decisions. 
The focus on plan preparation and implementation 
continues with two further articles on recent case 

emerging. Interesting perspectives from New 
Zealand include those from Rod Oram, Nicola Tokai, 
and Kennedy Graham. Offshore, the posts by Sara 
Bice (Sustainable Business Forum), The Guardian’s 
George Monbiot, The Telegraph’s (slightly more 
upbeat) Louise Gray, and The New York Times Simon 
Romero and John Broder are worth a read.

One of the more piercing analyses that I have seen 
so far is a piece headed Life After Rio: A commentary 
by Mark Halle of the International Institute for 
Sustainable Development:

We must put a stop to the massive waste of money 
represented by events like the Rio conference. If our 
governments are not prepared to move towards 
sustainability, it is better that our voting populations 
know this. Calling a failure a success — even a guarded 
success — is to paper over the ever-widening cracks 
in the system. So the first conclusion we must reach 
is that we should call a moratorium on all global 
multilateral negotiations and begin to address the 
thousands of unfulfilled promises and commitments 
we have made.

The Minister indicated to me that she would be going 
through the document with Cabinet. I doubt too 
many people will be holding their breath for news 
from that discussion.

This blog first appeared on idealog’s Sustain site on 28 June 2012, 

and appears in this journal with kind permission from the author 

and idealog.
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Faster, Higher, Stronger ... Or Just Wrong? — Flaws in the 
framework recommended by the Land and Water Forum’s 
Second Report

 � Derek Nolan, Bal Matheson, James Gardner-Hopkins and Bronwyn Carruthers, Russell McVeagh

Introduction

In our paper entitled “A Better Approach to Improving 
the RMA Plan Process” dated 21 March 2012 we put 
forward our proposals for improving the processes 
for policy statements and plans under Schedule 1 of 
the Resource Management Act 1991 (RMA). We were 
particularly concerned about suggestions, primarily 
from local government, that the Environment Court’s 
role should be significantly curtailed, with appeals 
only being permitted on points of law.

In our view, that approach was simplistic and sought 
to address the symptoms, rather than the causes, of 
extended planning processes. Rather than focus on 
the end of the process, we suggested that more effort 
be invested in developing a quality planning product 
from day one. Too often have we seen planning 
documents rushed out that are poorly thought 
through, and with very little proper consultation 
with key stakeholders. The result is inevitably a 
plethora of appeals and a virtual rewriting of the 
document through the submission and appeals 
process. The result of these processes is that parties’ 
positions become entrenched, there is a loss of trust 
between the stakeholders and local government, and 
there is reluctance to compromise.

At the heart of these concerns is the immutable 
fact that, through planning documents, controls 
are imposed on what landowners can do with their 
land, and how they can use “their” natural resources 
(water, air, land etc). Ostensibly this restriction occurs 
for the public good, however one person’s benefit 
is another’s adverse effect. In other words, there 
will always be winners and losers from a planning 
process. The formulation of planning documents will 
therefore always remain an area of debate, and will 
often become an arena of intense conflict.

Any solution must, first and foremost, be aimed 
at delivering quality planning documents. Our 
paper argues for the retention of existing rights 
of appeal to the Environment Court because of the 
significant improvements that the appeal process 
makes to plans, with comparatively few cases 
actually proceeding to a full hearing. Instead the 
focus should be placed on reducing the frequency 
with which submitters feel the need to exercise their 

right of appeal through much better pre-notification 
consultation and collaboration over plan provisions. 
Further, to ensure the smooth and timely passage of 
new plans, we recommend new appeal management 
procedures for the Environment Court. The objective 
must be to ensure that all plans are processed and 
can become operative within four years; two years at 
the council hearing stage, and two years at the appeal 
stage, unless there are exceptional circumstances.

With all these points in mind, we read the Second 
Report of the Land and Water Forum (LAWF report) 
with considerable interest. The LAWF report 
promised to represent a consensus on freshwater 
policy and plan-making through collaboration. In 
reality, consensus was not reached in relation to all 
matters, most notably there was no agreement on the 
circumstances in which appeals to the Environment 
Court should be permitted. Unfortunately, after 
having considered the LAWF report at some length, 
and while supporting a number of the proposals 
for improving pre-notification consultation 
and engagement as they align with our own 
recommendations, we are unable to support the 
recommended framework for decision-making. In 
particular, we have significant concerns that the 
recommended framework:
• risks disenfranchising those who have not been 

able to secure a place on the collaborative group;
• undermines the integrity of the proposed 

independent hearing panel, by requiring that the 
panel’s recommendations be referred back to the 
local authority for a final review and decision;

• contains an inherent and perverse incentive for 
the local authority to adopt the recommendation 
of the collaborative group, even if that is contrary 
to the recommendation of the independent hearing 
panel, because adopting the collaborative group’s 
proposal will significantly restrict any prospect 
for appeals;

• attempts to significantly reduce the crucial role 
played by the Environment Court which, for the 
reasons explained in our earlier paper, is essential 
to ensuring that our planning documents are not 
only of the highest quality but are also robust, 
credible, and arrived at through transparent 
processes; and
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• ignores opportunities to accelerate the 
Environment Court appeal process.

In terms of the concerns expressed earlier, it is 
essential that we have a commonly understood set 
of “rules” governing the formulation of planning 
documents, and it is also important that all those 
wanting to participate can do so. As well as a 
rulebook and the ability to participate, we need a 
referee in whom all players can trust and who can 
be relied upon to guarantee a quality game. In our 
view, the Environment Court serves an increasingly 
valuable role as referee in planning disputes, whose 
decisions, while not always welcomed or agreed with 
by all parties to those proceedings, are nevertheless 
perceived as fair and transparent. Equally important 
is the Environment Court’s role in ensuring 
that intellectual rigor is applied to the planning 
documents, so as to ensure that they are coherent, 
internally consistent and quality documents. Any 
proposed restriction of the right to seek a referee’s 
ruling, or any attempt to replace the referee with 
one of the players, is a cause for serious concern. In 
respect of this last point, it is perhaps telling that 
the one area where the LAWF report was unable 
to record a consensus was in respect of the issue 
that was the nub of our previous paper, namely the 
circumstances in which appeals to the Environment 
Court should be permitted. Our concerns with the 
LAWF report are described further below.

Left out in the cold: what of those who tried but 
could not be part of the stakeholder group?

The role of collaborative stakeholder group would 
be:

... [T]o work together with the council and community 
to jointly develop freshwater policy or plan provisions 
for notification, public submissions and independent 
evaluation.

The LAWF report acknowledges that the process of 
allocating members to the collaborative stakeholder 
group would need to be rigorous and transparent 
— providing for public expressions of interest to 
participate. However, little detail is provided as to 
how the collaborative stakeholder group would be 
constituted.

The LAWF report indicates that the membership of 
the collaborative stakeholder group should reflect:
• a balanced representation of the interests at play;
• the scope of the matters under consideration; and
• the range of matters potentially affected by the 

outcomes.

While the aim is to be inclusive in terms of 
membership of the collaborative stakeholder group, 
the LAWF report acknowledges that a group of 
20 could become unwieldy. Yet it is not difficult 
to envisage that more than 20 groups would be 
interested in participating in a process which sets 
water allocation and quality limits for a region. 
The LAWF report suggests that if there are many 
expressions of interest to participate, a tiered 
structure (as used by the LAWF) may help achieve a 
balance between representation and efficiency.

The current LAWF structure involves the use of 
a small group (comprising representatives from 
21 organisations) which meets on a monthly basis 
and reports to the Plenary (membership of 62 
organisations). In addition, there are five working 
groups with around 12 members each which 
regularly meet to consider issues and frame options 
to be put to the small group and Plenary.

The LAWF process commenced in August 2009 and 
is still continuing almost three years later. Clearly 
collaboration takes time and hard work. It is not a 
quick fix. There are also some murmurs of discontent 
amongst members of the LAWF. Some members have 
reported to us that the process has been dominated 
by certain organisations, which was not acceptable 
in a collaborative process. Other members report 
feeling pressured to agree to certain matters fearing 
that they may be excluded from the next round 
of discussion if they disagree. They have instead 
sought to record their reservations about certain 
recommendations, only to have those reservations 
ignored. This has resulted in a level of dissatisfaction 
amongst some participants, who are having difficulty 
coming to grips with a collaborative process which 
seeks “consensus”.

There are a number of other risks involved with 
the collaborative process. The LAWF report 
acknowledges that the collaborative process will 
be subject to the degree and capacity of funding 
available. For example, technical assistance will be 
required in terms of the science underpinning the 
water quality and quantity limits. It is not clear how 
such assistance would be funded.

The task of bringing together a group of diverse 
interests to reach a consensus on water quality 
and quantity issues for a region will not be an easy 
one. Presumably the collaborative group would 
have a chairperson although it is not clear what 
role that person would play. Would they play the 
role of a mediator or skilled facilitator? Would the 
chairperson be an independent appointment? In 
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our view, there is a very high risk that, even with 
the appointment of a skilled and independent 
facilitator as the chairperson, a lot of time could be 
spent debating the issues without achieving much in 
terms of substantive outcomes. There is also a very 
real risk that one or more interests may have undue 
influence within the group.

Putting aside the problems associated with 
the collaborative stakeholder group itself for a 
moment, there is also the potential for those failing 
to gain a place on the stakeholder group to feel 
disenfranchised. The collaborative stakeholder 
group will clearly have the upper hand compared to 
interests outside the group in that it will have the 
opportunity to produce the draft plan provisions. It 
will be responsible for framing not only the issues, 
objectives and policies but also the rules. It will be 
constrained only by the provisions of the proposed 
National Environmental Standard and any relevant 
provisions of a regional policy statement. It will 
have the benefit of being assisted by technical 
experts and will have an opportunity to work with 
the local authority to draft the provisions and get 
the local authority on side. It will represent a large 
and powerful section of the local community. It will 
be represented at the hearing. The plan provisions 
agreed to by the collaborative group have a special 
status in that the group can seek the leave of the 
Environment Court to appeal the merit of the 
Council’s decision on the basis that it does not give 
effect to the consensus of the collaborative group.

Given the nature and role of the collaborative group, 
it is unlikely that individuals and smaller groups 
will be brave enough (or well enough resourced) to 
challenge provisions that have been accepted by the 
group. A system which places so much emphasis on 
a group which represents only some of the interests 
in the community would seem to run counter to the 
principles of public participation which underpin the 
RMA.

In this regard, we note the alternative approach to 
better public engagement being taken by Auckland 
Council. For some time the Council has been 
consulting key interested parties and on some 
aspects parties have been working collaboratively on 
the initial drafting of its new Unitary Plan. However, 
the Council has also accepted that the wider 
community must have an equal stake in the Plan. On 
3 July 2012 it announced it would be releasing a draft 
version of the Unitary Plan for feedback as it wanted 
“the broadest range of stakeholders, organisations 
and communities to help us determine how best to 
accomplish outcomes at a regional and local level”. 

The statement noted that the Council needs “to get 
all Aucklanders on board with the process”. This 
commendable approach to engagement seems more 
likely to ensure no one is left out in the cold.

Another bite at the cherry: why should a local 
authority have a power of review and sign-off on 
the recommendations of an independent hearing 
panel?

Under the process recommended in the LAWF report, 
the local authority could, in making its final decision, 
depart from the recommendation of the hearing 
panel, provided it states the reasons for doing so. We 
have significant concerns about this aspect of the 
proposed decision-making framework.

Decision-makers are bound by the administrative 
law principles that apply to decision-making. All 
decisions must be reasonable and fair, and based on 
probative evidence. Moreover, the RMA envisages 
hearings replete with procedural safeguards to 
ensure a fair and rigorous process by which evidence 
and submissions are tested.

If a local authority wishes to reject a hearing panel’s 
recommendation then it “must base its decision 
on material which, as a matter of reason, has some 
probative value”. Or put another way, the Council 
will be subject to legal challenge if the “weight given 
to relevant evidence is so disproportionate to its 
probative value as to be perverse”.

In Re Erebus Royal Commission the Privy Council 
cautioned that:

the person making a finding in the exercise of such a 
jurisdiction must base his decision upon evidence that 
has some probative value ... .

the decision to make the finding must be based upon 
some material that tends logically to show the existence 
of facts consistent with the finding and that the 
reasoning supportive of the finding, if it be disclosed, 
is not logically self-contradictory. ([1984] 3 All ER 201 
(PC), at 210. Original emphasis)

More recently, the High Court explored the 
“probative evidence rule” in Samuel v Auckland City 
Council and held that if a decision-maker reaches a 
conclusion where there is nothing to support that 
conclusion, then that finding breaches the principles 
of natural justice.

In the case of a recommendation from a hearing 
panel that has followed due process and met all 
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the requirements of its delegated power, the local 
authority should rely on that recommendation in the 
absence of a firm procedural or evidential reason 
why it should not. In most circumstances it will be 
difficult (if not impossible) for a local authority 
to find probative evidence that would reasonably 
justify a decision not to approve a hearing panel’s 
recommendation, particularly if it can be shown 
that:
• the hearing panel was appropriately appointed 

and followed correct procedure in carrying out its 
duties;

• the evidence was extensive and provided a proper 
basis for the conclusions reached by the hearing 
panel;

• the hearing panel fully considered the submissions 
in opposition to the matter being heard; and

• the matter being heard was considered in 
accordance with the relevant key provisions of the 
RMA.

If any of those matters were established, such that 
there was a material concern about the integrity 
of the decision, then the only proper approach 
would be for the matter to be reheard in full, either 
by the local authority or by another independent 
panel appointed. It is never, and never would be, 
appropriate for the local authority to simply insert 
its own decision, without having heard the evidence. 
This is contrary to the approach in the LAWF report 
which suggests it would be appropriate for the 
regional council to reject, or “tweak”, the decision of 
the hearing panel provided that it states its reasons 
for doing so.

We are also concerned that the process proposed in 
the LAWF report has some similarities to the process 
for restricted coastal activities previously included 
in the RMA but now repealed. The restricted coastal 
activity process involved:
• the regional council establishing a hearing panel 

to consider the application;
• the hearing panel making a recommendation to 

the Minister of Conservation;
• possible appeals against the recommendation to 

the Environment Court in a de novo hearing; and
• the Minister of Conservation making a final 

decision on the application on the basis of either 
the recommendation of the hearing panel (if 
not challenged), or the Environment Court’s 
recommendation.

The shortcomings of the restricted coastal activity 
process were highlighted in the Whangamata 
Marina case. In that case, the recommendation of 
the hearing committee (to decline an application 

to develop a marina) was successfully appealed 
to the Environment Court. The Minister 
subsequently departed from the Environment 
Court’s recommendation to approve the marina, 
and declined the application to build the marina 
development. The Minister’s decision was then the 
subject of successful judicial review proceedings.

The High Court held that under s 119 of the RMA 
the Minister had a discretion to differ from the 
recommendation of the Environment Court provided 
that recommendation was taken into account and 
reasons were given. However, that discretion was 
relatively confined:
• it was not the function of the Minister to hear 

witnesses and test the quality of the evidence;
• while under s 119(2) the Minister was required to 

have regard to the matters in s 104 of the RMA, 
the Minister can only consider evidence brought 
before the Court;

• it would be irrational for the Minister to rely on 
evidence which has been tested and rejected by 
the Environment Court as unreliable;

• the Minister could differ only on the weight to be 
given to matters under s 104;

• there was no process under s 119 for the Minister 
to rehear evidence and this was significant 
because the RMA hearing process ensured a fair 
and rigorous process by which evidence and 
submissions could be tested; and

• if further clarification of a factual matter was 
needed, the Minister had a power to request 
further information from the Court.

The difficulties with the restricted coastal activity 
process highlighted in the Whangamata Marina case 
resulted in the repeal of the relevant provisions from 
the RMA in 2009. The prospect of the reintroduction 
of a similar process for water quality and quantity 
provisions would be a step backwards. As discussed 
earlier, the concept of allowing a local authority to 
override the recommendation of a hearing panel, 
subject only to specifying its “reasons” for doing 
so, would be contrary to the principles of natural 
justice as articulated by the Privy Council in the Re 
Erebus case. Local authority decisions which depart 
from a hearing panel’s recommendation would be 
fertile ground for judicial review, particularly given 
that there would be very limited rights of appeal 
to the Environment Court. The dangers of such an 
approach were highlighted by the High Court in the 
Whangamata Marina case.

Under the current system councils often delegate the 
hearing of a plan change or application to a hearing 
panel or subcommittee of the council but retain the 
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power to make the final decision. We are aware of 
several instances where councils have sought to 
depart from the recommendation of the hearing panel 
or subcommittee in their final decision. The RMA is 
silent on a council’s ability to do so. Our experience 
is that, following legal advice, the council usually 
decides not to depart from the recommendation of 
the hearing panel or subcommittee. However, delays 
often result in the issue of the final decision while 
the council debates the correct approach. For that 
reason we suggest that amendment of the RMA to 
clarify the council’s limited role in issuing a final 
decision would be useful.

We see absolutely no justification for a local authority 
to attempt to reinsert itself at the conclusion of the 
process and effectively have the “final say”. If an 
independent hearing panel were appointed with 
quality people and if the process were rigorous, 
then there would simply be no basis for the local 
authority to lawfully intervene. It would undermine 
the integrity of the independent hearing panel if the 
local authority were entitled, at the conclusion of 
that process, to “tweak” provisions or potentially 
to completely rewrite sections of the document. 
Any such intervention could be challenged by 
judicial review and any challenge would surely 
succeed. The process should simply require the 
hearing panel to make a recommendation that the 
local authority must either accept, or reject, with 
the express provision that the hearing must be 
recommenced, which realistically is the position at 
law. The legislation should make it clear that there is 
no middle ground or ability for the local authority to 
“tweak” any provisions.

Perverse incentive to adopt collaborative group’s 
recommendation to avoid appeals, even if contrary 
to the hearing panel’s recommendation

The collaborative group would have a pivotal role 
in the process recommended in the LAWF report. 
It would be resourced with technical assistance 
and would have worked with the council officers 
to develop the plan provisions. The collaborative 
group would contain individuals/organisations 
who were motivated to participate, and it stands 
to reason that these would also be the individuals/
organisations which would be likely to appeal if they 
were dissatisfied with the local authority’s decision.

Moreover, the collaborative group has special rights 
of appeal to seek the leave of the Environment Court 
to appeal the merits of any local authority decision 
which does not give effect to the consensus position 

of the collaborative group. There is a real risk that, 
even where a hearing panel has recommended that 
the provisions agreed to by the collaborative group 
should not be adopted, the local authority could seek 
to depart from the recommendation of the hearing 
panel in order to avoid appeals by the collaborative 
group. This would be particularly tempting to a 
local authority if the collaborative group were the 
only group that could seek leave to appeal to the 
Environment Court.

The dangers of restricting the role of the 
Environment Court

As outlined in our previous paper, there are very real 
dangers associated with restricting the role of the 
Environment Court:
• there would be no ability to improve plan 

provisions through the appeal process, resulting 
in far greater costs to business and delays 
(approximately 90 per cent of appeals are settled 
in any event);

• the fact that local authorities know that their 
decisions can be appealed to the Environment 
Court means that local authorities take a much 
more responsible approach to their decision-
making and are more likely to put politics aside;

• local authorities are more likely to accept 
submissions under the RMA process where there 
is a right of appeal than submissions where there 
is no right of appeal (for example, submissions on 
LTCCPs under the Local Government Act 2002); 
and

• it would be a contradiction to allow appeals on the 
merits of resource consent applications as of right, 
but not of the critical planning framework that 
will determine what consents are required and 
guide those future resource consent decisions.

Decisions on planning provisions relating to water 
quality and quantity are likely to be contentious 
and hotly contested. The stakes will be even higher 
if, as proposed in the LAWF report, any activity 
not complying with the bottom line limits is to be 
classified as a prohibited activity. Removing appeal 
rights will mean that such decisions, which have the 
potential to seriously impact on development rights, 
will not have the benefit of the additional safeguard 
of a greater level of scrutiny by the Environment 
Court. The quality of the evidence produced at the 
Environment Court stage is often improved from 
that presented at a council-level hearing. In addition, 
the evidence is tested in front of the Court by cross-
examination. In contrast, council-level hearings 
have an element of informality to encourage 
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public participation. If the right to appeal the local 
authority’s decision is removed or greatly restricted, 
and the rigour of the hearing process at the council 
level is strengthened as suggested in the LAWF 
report (for example by allowing cross-examination, 
which it would need to do if there were no appeals), 
the public may be discouraged from participating 
in the process, contrary to the principles of public 
participation.

It has been suggested by some parties that a possible 
middle ground might be to allow proposed appellants 
to apply to the Environment Court to seek leave to 
lodge a merits-based appeal. This approach was 
considered during the process of amending the RMA 
in 2009. It was strongly opposed by a large number 
of submitters and rejected by the Select Committee. 
We agree that this approach would be difficult given 
that the merits of any particular appeal are often 
impossible to determine until all the evidence has 
been heard and tested. In other words, especially 
in the context of plan appeals, it would be virtually 
impossible for the Environment Court to develop and 
apply any meaningful threshold test that could be 
used to filter plan appeals at the outset of the appeal 
process.

The focus should not be on removing, or limiting, the 
right to appeal to the Environment Court. Instead 
the focus should be on reducing the frequency with 
which submitters feel the need to exercise that right, 
and then having expedited procedures to resolve or 
to determine any appeals that are still filed.

In our view, there is room for far more consultation 
and engagement with stakeholders prior to the 
release of draft plan provisions than usually occurs. 
Such consultation should in theory be happening 
routinely now as a matter of good practice. The 
Auckland Council’s recent proposals are exactly what 
ought to occur for a major new plan. But carrying out 
good practice engagement at the council level should 
not be seen as something to be “rewarded” by then 
depriving the public of their general appeal rights.

In terms of engagement with stakeholders, we have 
significant concerns about the collaborative group 
process proposed in the LAWF report for the reasons 
outlined earlier in this paper. A collaborative group 
approach whereby the aim is to reach a consensus 
amongst those individuals participating in the 
group (to the exclusion of other stakeholders in the 
community), and a system which encourages so much 
weight to be placed on the “consensus”, appears to 
be flawed. Rather, the process of plan formulation 

should remain in the hands of the council officers, 
who do not represent any particular stakeholder 
interest. There remains plenty of scope for a greater 
level of engagement during the plan preparation 
process, for example:
• engagement with key stakeholders at a very early 

point in the process, to discuss the intended scope 
of the plan and the issues to be addressed;

• establishing working groups to discuss ideas 
and issues during the initial drafting phase and 
encouraging such groups to work collaboratively 
together;

• providing draft provisions to interested parties 
for rigorous assessment by those likely to use the 
provisions on a regular basis;

• hosting caucusing sessions with interested 
parties including community groups to debate the 
provisions in an informal setting, and flush out 
any obvious errors, omissions or difficulties;

• releasing the draft policy statement or plan for 
wider feedback and comment before finalising the 
document for notification; and

• after the submissions period has occurred, holding 
prehearing meetings/mediations before council 
hearings take place, with all who have submitted 
on certain provisions to see if consensus can be 
reached. Any revisions to the provisions can then 
be circulated in advance of the hearing, with 
submitters able to comment on the proposed 
changes and outline any remaining concerns.

In our view, Horizons’ One Plan process provides 
one good example of how this process could work in 
practice. The One Plan involved the consolidation of 
six separate regional plans and the Regional Policy 
Statement into one document. As we understand it, 
the process began in late 2004 with almost three 
years of community and stakeholder consultation. 
The One Plan was notified on 31 May 2007. A total 
of 467 submissions and 62 further submissions 
were received. There were numerous prehearing 
meetings arranged by the Council. Some were 
facilitated by an independent person engaged by 
the Council and various reports were provided to, 
and were considered by, relevant hearing panels. 
Numerous other meetings occurred among officers 
and submitters. These meetings appeared to have 
narrowed the issues and achieved some consensus. 
Decisions on submissions were issued on 24 
August 2010. Only 22 appeals were lodged with the 
Environment Court.

The process of resolving appeals to the One Plan 
began in February 2011. By November 2011, 70 
per cent of the appeal points had been resolved 
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through mediation. Environment Court hearings on 
the Natural Features and Landscapes, Indigenous 
Biological Diversity, and Sustainable Land-use and 
Accelerated Erosion and Surface Water Quality — 
Non-Point Source Discharges (Nutrient Management) 
topics have now been completed. The final timing is 
dependent on the Court timing for issuing decisions 
and consent orders, but it is anticipated the One 
Plan should be able to be made operative in the 
period September to December 2012. In total just 
three years have been spent on the One Plan post-
notification at the council level and just two years at 
the Environment Court stage.

At the appeal stage we understand that similarly 
speedy processes have occurred with Western Bay 
of Plenty and Far North District Council planning 
documents and there may be other recent examples.

While we acknowledge that Horizons’ process at 
both Council and Court stages may not have been 
“perfect”, it does illustrate what can be achieved 
with early engagement and with a commitment to 
resolving issues. It also confirms the importance of 
the crucial role that the Environment Court plays 
in ensuring that there is an independent arbiter 
available at the end of the process. This not only 
provides a venue for resolving any final disputes but, 
perhaps more importantly, also provides an added 
incentive for the parties to keep the process on track.

How to accelerate the process while retaining 
appeals to the Environment Court

We canvassed various options for improving the 
appeal stage of the process in our previous paper. 
A maximum four-year path from notification to 
resolution of appeals should be the clear objective. 
At the appeal stage, that will require a much more 
rigorous and universal approach being taken to case 
management by all divisions of the Environment 
Court, and better resourcing, motivation and 
adherence to deadlines by all involved in the process. 
In particular, we suggest that this could involve:
• approaching appeals in a systematic way with 

higher-level strategic issues resolved first, 
followed by objectives and policies and then rules;

• much better resourcing within councils to provide 
the motivation to resolve appeals quickly, as 
all too often it is a lack of proper resourcing by 
councils that results in lengthy delays and poor 
turnaround;

• a more rigorous appeal management process 
involving such steps as an initial period allowed 
for normal negotiation and settlement, only if the 
parties are willing and consider there is likely to 

be benefit from doing so;
• a formal and probably mandatory mediation 

process where:
 � both the council and appellants/section 274 

parties are required to circulate proposed 
amendments or provide comment within fixed 
deadlines; and
 � the council is required to have the appropriate 

delegation in place to settle the matter 
at mediation without reporting back to a 
committee for approval, as the current practice 
of many councils to insist everything returns to 
a committee is a major cause of delays at present;
 � perhaps after no more than nine months, 

evidence exchange timetables should be set for 
any remaining matters, with the intention that 
all evidence is exchanged within 12 months of the 
appeals being filed; and
 � the second 12 months should be used for hearings 

and the issuing of decisions.

There may be other ways of achieving the same 
outcomes within two years, and the Environment 
Court and the parties involved in some of the recent 
good examples should be encouraged to identify 
what steps were key to those successes. For example, 
early issue identification, urgent hearings to unblock 
difficult issues, and using multiple judges and 
commissioners on larger plans might all be useful 
techniques.

Any amendment to the RMA requiring the Court to 
determine appeals within specific timeframes could 
be problematic. Imposing time limits on the issue 
of decisions has the potential to compromise the 
quality of the decision, particularly if the Court is 
inadequately resourced to deal with the workload 
that would result. Although specific time limits for 
issuing decisions apply under the Board of Inquiry 
process under the RMA, a new Board of Inquiry 
is appointed for each new hearing and so it will be 
guaranteed that the Board is available and resourced 
to hear the case. This is very different to the way 
the Environment Court is resourced with its fixed 
appointment of judges. There is less flexibility to 
respond quickly to appoint new judges in response 
to fluctuating or rapidly increasing workloads in 
order to meet any prescribed timeframes. Moreover, 
it is difficult to envisage what penalty might apply if 
the Court failed to meet the specified timeframes.

Despite these difficulties, there are a number of other 
options involving various amendments to the RMA 
that may encourage the same outcome. For example, 
the RMA could be amended to require the Court to 
hear Schedule 1 matters with as much expedition as 
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possible, with the objective of ensuring that appeals 
are disposed of within two years of lodgement unless 
there are exceptional circumstances.

The RMA could also be amended to give priority to 
appeals on policy statements and plans (as opposed 
to resource consent applications). There was 
precedent for this approach under the America’s Cup 
(Planning) Act 1989 when the Planning Tribunal was 
required to give priority to appeals brought under 
that Act over appeals brought under the Town and 
Country Planning Act 1977.

The powers of the Environment Court are prescribed 
in Part 11 of the RMA. Under s 269 the Court has 
the power to regulate its own proceedings in such 
manner as it thinks fit. Specific powers conferred 
on the Court include the ability to order prehearing 
conferences (s 267) and alternative dispute 
resolution (s 268). However, it has a broad discretion 
in terms of how it uses these powers. There is scope 
to introduce more detailed guidance regarding the 
conduct of appeals including:
• a requirement that appeals on policy statements 

and plans must be set down for hearing within a 
set timeframe;

• the introduction of limits on the granting of 
adjournments;

• new requirements for appellants to comply with 
specified timeframes, for example the requirement 
to exchange evidence within 12 months of the 
lodgement of the appeal; and

• a new mandatory requirement for the Court to 
order alternative dispute resolution in certain 
circumstances. For example, in New South Wales 
section 34AA of Land and Environment Court 
Act 1979 contains a mandatory requirement for 
the Court to arrange a conciliation conference 
between the parties and their representatives with 
or without their consent in certain circumstances.

While amendments such as those specified above 
would assist in improving the management of 
appeals, clearly there is a strong relationship 
between the funding of the Court and the rate at 
which cases can be determined. A backlog of cases 
in the Environment Court reached crisis point just 
prior to 2002 due to funding issues and an increased 
workload under the RMA. Measures taken post-2002, 
including an increase in the number of judges and 
commissioners and increased case management, 
have contributed to a substantial reduction in 
the backlog of cases awaiting a hearing in the 
Environment Court.

Conclusion

We do not wish to give the impression that we 
disagree with everything in the LAWF report. We 
applaud the intent underlying the recommendations 
in the report which is to encourage stakeholder 
participation early on in the plan process. We agree 
with the LAWF report that many local authorities 
do not engage enough, and/or at an early enough 
stage in the plan formulation process. However, 
there are compelling reasons why this process 
should be council-led and multifaceted rather than 
left primarily in the hands of a possibly unwieldy 
collaborative group containing a large number of 
disparate interests, with other parties and the wider 
community excluded or disadvantaged. In particular, 
we prefer a council-led process incorporating not 
only better stakeholder consultation but also the 
use of industry working groups who might work 
collaboratively together, the early release of draft 
plan provisions for informal comment by the entire 
community and expert caucusing, as these would 
all assist in improving the early stages of the plan 
formulation process.

Rather than attempt to marginalise the role of the 
Environment Court, we should therefore instead 
focus on how to improve the quality of engagement 
and quality of decision-making earlier on in the plan 
formulation process. Through a better first round, 
there will be fewer appeals lodged, and fewer issues 
pursued through those appeals. Together with more 
stringent obligations on appellants to progress 
their appeals in a timely manner, and a continued 
committed focus by the Environment Court on case 
management, we are confident that all appeals 
lodged would be capable of being resolved within 
a two-year period (and probably in considerably 
less time). This will ensure that the Environment 
Court can continue to contribute its considerable 
expertise to the development of quality planning 
documents, and just as importantly it will remain as 
on-field referee, able to blow the whistle on planning 
processes or planning provisions which may have 
crossed the line.

It is not surprising that the suggestion to restrict 
appeal rights has found favour with some local 
authorities. The removal of the right of appeal to 
the Environment Court would see those councils 
retain their rights but at the expense of removal of 
the rights of those participating in the process. No 
doubt local authorities will be quick to assert that 
the suggestion that appeal rights should be retained 
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is motivated by self-interest on the part of the legal 
profession. However, the legal profession has an 
important role to play in terms of ensuring that due 
process is protected. Moreover, there was a public 
outcry in response to the proposal during the first 
round of amendments to the RMA in 2009 to restrict 
appeals on plans to points of law unless an appellant 
successfully applied for leave from the Environment 
Court to appeal on the merits. Numerous 
organisations from many different sectors opposed 
that restriction. As a result of that widespread 
opposition, the Select Committee recommended 
deleting the relevant clauses. Feedback from our 
clients and numerous other parties consulted, or 
from those who have been in touch with us over our 
earlier paper, indicates that the views of stakeholders 
have not changed in the intervening period. Clearly 
these are issues worth debating.

Every sector of the community has an interest in 
ensuring not only a quality plan formulation process, 
but also a faster and more efficient process. Our 
experience has shown that the Environment Court 
plays an important and integral role in ensuring 
that district and regional plans are of high quality. 
This sentiment was echoed by several senior RMA 
practitioners and by iwi at a special valedictory 
sitting of the Environment Court to celebrate 
the judicial career of Environment Judge Gordon 
Whiting. Judge Whiting’s significant contribution 
to the quality of numerous district and regional 
plans and to parties affected by those plans was 
specifically recognised. The reasons outlined in our 
earlier paper for retaining the rights of appeal to the 
Environment Court were also endorsed.
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Introduction

The last decade has seen considerable advances 
in the approach taken by the Environment Court 
not only to ensuring resolution of plan and policy 
statement appeals, but across the board. In 
particular, reflecting an international trend, case 
management techniques have been developed and 
then continually refined. A major restructuring of 
the staffing and work of the Court’s three registries 
occurred in 2002.

Up to that time, there had been a steadily growing 
backlog of cases in the Environment Court. Many 
steps were then taken to address this, including those 
mentioned above, and the appointment of an extra 
judge and an extra commissioner. Since that time the 
backlog of cases in the Court has steadily reduced, as 
is demonstrated year-on-year by the annual report 
of the Registrar of the Court. Personal impressions 
have been gained by us that the timeliness of disposal 
of plan and policy statement appeals have benefitted, 
along with other aspects of the work of the Court. 
However we considered it necessary to check these 
things from records of the Court.

What follows must be seen to be within the narrow 
compass which it is intended it address. The Court 
is aware of the current debate in the resource 
management field in New Zealand about whether 
legislation will continue to provide for plan and policy 
statement appeals to the Court into the future. The 
Court takes no part in that debate which concerns 
matters of possible future central government policy 
on which it would not be proper for us to comment 
for constitutional reasons. This paper simply 
describes current and recent-past Court practice, 
and the lessons we believe have and can be learned 
from that, including case management techniques 
that have been and are employed, and those that can 
be ordained by the Court going forward.

So what do the figures show? The Court’s database, 
and its current and archived files, are probably 
the best source of information, so we have turned 
to those. They appear to confirm many of our 
impressions, and a sample of sets of plan reviews 
chosen illustrates a range of approaches taken by 

the Court and parties, and a commensurate range 
of outcomes. Not surprisingly, the more assiduous 
the case management and mediation practices 
undertaken, the more quickly has resolution been 
achieved. The approaches that have been less “hands 
on” have resulted, quite logically, in longer resolution 
times. We address several reviews in turn.

Western Bay of Plenty Proposed District Plan Review

Forty appeals were filed in March 2010. They were 
assigned to the Court’s Complex Track (which came 
into being as part of our revamp of the Court’s case 
management system in the early 2000s). The appeals 
were managed under one overarching topic, with a 
number of sub-topics that related to specific appeal 
points and parts of the Plan.

Five appeals were withdrawn in their entirety. 
Three pre-hearing conferences were held for the 
purpose of identifying issues, setting objectives, and 
providing a methodology for mediations. Mediations 
were conducted between August 2010 and August 
2011. The high rate of success with these mediations 
resulted in consent orders issuing between 
January and August 2011, resolving 30 appeals. 
An important feature of the mediation work was 
that the Commissioner commenced by conducting 
workshops for refinement of issues and settlement 
methodology. Resolution was achieved on a “top-
down” basis, moving from objectives, to policies, to 
methods.

There was active and constructive participation on 
the part of all parties, and of importance, particularly 
by the Council. Parties were represented at the 
mediations by people with full delegated authority 
to settle.

Four appeals remain, which are under active 
case management. The Court is partway through 
hearings. The issues that remain are at the more 
difficult end of the spectrum, including Māori 
cultural issues, some with a high level of sensitivity. 
The great majority of the provisions in the review 
have been resolved in a little over two years.

Current and Recent-Past Practice of The Environment 
Court Concerning Appeals on Proposed Plans and Policy 
Statements

 � Acting Principal Environment Judge Laurie Newhook, Environment Court of New Zealand
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Tauranga Proposed City Plan

The Court received 47 appeals on the proposed 
Tauranga City Plan in stages between the end of 
2010 and April 2011. The latter date can be taken 
as the date upon which the full picture of appeals 
in the review was revealed. Issues identification 
then occurred, leading immediately afterwards to 
extensive mediations commencing in August 2011, 
through to March 2012.

Twenty appeals have been resolved by consent orders 
issued between November 2011 and July 2012. Three 
appeals have been withdrawn. Two appeals have been 
substantially resolved by decisions up to June 2012, 
primarily concerning the waterfront area of Tauranga. 
Of the 22 live appeals, five are subject to consent orders 
that have resolved parts of them. Case management 
is leading to hearings for the balance of issues to the 
extent that further settlements do not occur, and 
hearings are currently scheduled for August 2012. A 
high percentage of the issues in the appeals have been 
resolved in approximately 15 months.

Far North District Council Proposed District Plan 
2000

Having promulgated its Proposed District Plan 
in mid-2000, this Council issued decisions on 
submissions in July 2003. Ninety-five appeals were 
lodged with the Court covering 800 topics, in August 
2003. All except one appeal were resolved in three 
years, with the Council resolving in September 2007 
to declare the Plan substantially operative.

The Court conducted mediations in 2004 and 2005, 
covering a large range of issues including flora and 
fauna, landscape, definitions, rural environment, soil 
and minerals, natural hazards, heritage, hazardous 
substances, subdivision, transportation and 
recreational activities.

Large-scale callovers were conducted by the case 
managing judge, which tended to tie many people 
up for the greater part of a day or two, and which 
could have been more targeted. They succeeded 
nevertheless in getting the attention of the parties, 
and in real action towards resolving the appeals.

Many of the appeals were site-specific, so 
resolution of them needed to await progress 
on overarching topics. The Court conducted a 
hearing on one significant sticking point, coastal 
subdivision lot sizes, and issued a decision that 
allowed mediation work to continue on the bulk 
of remaining cases. The one site-specific case 

remaining after the Plan was declared operative in 
part, was resolved by consent order after difficult 
negotiations and mediations, in mid-2009. The 
plan was made fully operative in September 2009.

The review appeals were notable for their number 
and complexity, but also for the willingness of all 
parties, particularly the Council, to resolve them 
through active mediation, producing consensus. The 
bulk of the work was achieved in three years, and in 
significant part in just over two years.

Manawatu-Wanganui Regional Council — One Plan

This plan is called One Plan because it amalgamates 
six previously separate plans and a Regional Policy 
Statement. The Manawatu-Wanganui Regional Council 
released its decisions on submissions in late 2010, and 
the Court received 22 appeals in November 2010.

After detailed work by the parties directed by 
the Court to identify the issues, Court-sponsored 
mediations were held between June and October 
2011. While draft consent orders are waiting in the 
wings with the parties, the mediator has reported 
concluded agreements on 60 topics, that being the 
great majority. Included in the hard work by the 
mediator were a series of conferences of groups 
of experts which produced agreements on many 
technical issues. The Judge who presided in the 
subsequent hearings advises that the outputs from 
these conferences had the effect of shortening the 
hearings by many weeks.

Hearings have been conducted by the Court 
on landscape and natural features, indigenous 
biological diversity, sustainable land use/accelerated 
erosion, and surface water quality (non-point source 
discharges) between March and June this year. 
Decisions are expected very shortly. Resolution 
of the entirety of the One Plan appears likely in a 
timeframe of less than two years.

Hauraki Gulf Islands section of the Auckland City 
District Plan

Forty-one appeals were filed concerning this review, 
in June and July 2009. The appeals raised many 
hundreds of topics. This review is notable for being 
an example of the Court not initially being adequately 
hands-on with case management. In the early stages 
the parties were directed to consult and consider the 
groupings of topics and sub-topics, given the complex 
pattern then apparent.

It then transpired that many appellants had not 
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served copies of their appeals on numerous persons 
and entities who had been submitters on the topics 
with which they were involved. In order to avoid a 
minefield (and a commensurate delay) of having 
to determine numerous applications for waiver 
for late service, the Court took the unusual step of 
directing the Council to place a large public notice in 
local newspapers notifying the shortcomings with 
service, the need for waivers, and making directions 
overcoming the problems.

Another source of delay for approximately a year 
was a series of requests for the Council to have time 
to negotiate solutions with appellants and other 
parties. The Court eventually realised that resolution 
was not occurring, and indeed that a more likely 
outcome would instead be polarisation of views 
amongst parties. The Court immediately directed 
everything to mediation. Thirty-one mediation 
sessions, conducted by several mediators, occurred 
between March 2010 and October 2011.

The great majority of issues in the review appeals 
were resolved by consent order in that time, a little 
over two years after the appeals were filed. Even 
without the waiver difficulties the extent of which 
was an unusual feature of this particular review, 
resolution could and should have nevertheless 
occurred earlier. The message would appear to 
be that if respondent councils wish to negotiate 
solutions, Court processes should not be left to await 
their outcome, but should be occurring in parallel.

Thirteen appeals remain, which involve some 
significant topics mainly raised by the owners of some 
very substantial landholdings. One landowner in 
particular owns most of the eastern half of Waiheke, 
and the majority of the land on Ponui Island. Issues of 
subdivision density, landscape, and rural residential 
development are being prepared for early hearing. 
Some hearings and judicial settlement conferences 
have indeed already been held along the way.

Another concern arose in the early stages. The 
former Auckland City Council arranged its legal 
representation in-house in what appeared to 
the Court to be circumstances of inadequate 
resources. Consequences included inadequate 
attention to issues identification, a preference on 
the Council’s part for negotiation over mediation, 
and a diversionary tendency to apply to strike out 
parts of appeals on an interlocutory basis rather 
than seeking resolution through mediation. Another 
issue was parties, particularly the Council, not being 
represented in mediation by persons with delegated 
authority to reach settlements contrary to the 

Court’s Practice Note, an issue the Court has had to 
take up with the Council.

All in all, against that background, there has been 
surprisingly quick resolution of the majority of the 
appeals, but some significant lessons learned about 
how things could be done more expeditiously.

Auckland City Council Proposed Plan Modifications 
4, 33, and 119, several Notices of Requirement, and 
Auckland Regional Council Proposed Plan Change 
3: Coastal — Wynyard Quarter

This group of cases concerned a complex interwoven 
series of Plan Modifications, Notices of Requirement, 
and a Regional Plan modification concerning the 
Wynyard Quarter on Auckland’s waterfront, an 
area adjacent to the CBD regarded as ripe for 
redevelopment in large measure.

At the outset, confusion arose amongst a number 
of parties, including the prime landowner, as to the 
dates by which appeals were required to be lodged. 
The Court issued a blanket direction authorising 
submitters to lodge appeals up until 20 February 
2009 in the interests of avoiding procedural delays 
that would have arisen out of a need to consider 
waiver applications.

The complexity of the interlocking Plan Modifications 
produced the need for much hard work on the part 
of the parties and the Court, to identify issues and 
topics. This major work concluded with Court 
approval for the topics’ structure in September 2009. 
The 77 topics identified included overarching ones, 
general and miscellaneous ones, and site-specific 
issues.

Mediations were undertaken in February 2010, 
following which the majority of topics were either 
resolved or heading for resolution, but requiring 
the completion of a complex web of draft consent 
orders to be prepared. Some topics became further 
subdivided.

Meantime, a pre-hearing conference had been held 
in March 2010. Preparation for hearing the last 
remaining issues was to a degree dependent on 
satisfactory conclusion of draft consent orders for 
placing before the Court. Ultimately 19 draft consent 
orders were filed, leaving one minor issue relating 
to a handful of disputed “character” buildings. The 
latter was resolved by decision in June 2012, but 
the Plan provisions had been able to be declared 
operative some months before, about two and a half 
years after the proceedings commenced.
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Lessons learned included the desirability of robust 
case management and mediation, and a need for 
all parties to participate in alternative dispute 
resolution with full delegated authority to settle.

Rodney District Council Plan Change 55

This Plan Change is sometimes offered as an example 
of one that took many years to fully resolve. Close 
examination reveals another picture.

Thirty-eight appeals were filed in early 1998. 
Remarkably perhaps, for the times, the majority 
of the appeals were resolved by mid-1999. Many 
appeals were withdrawn, and all but three appeals 
were resolved by consent. The three appeals that 
remained to be resolved concerned some relatively 
major issues within relatively confined geographic 
locations. One of the three was resolved as to the 
majority of its issues in 2002, and the remaining 
portion adjourned and managed with appeals filed 
in relation to a change to the adjoining North Shore 
City District Plan (Okura).

Tensions at the interface of regional and district 
governance created significant delays, with new ARC 
provisions emerging in late 2003, and an application 
being made by ARC under s 293 RMA in mid-2004. 
Mediations were scheduled and continued until April 
2005. Major difficulties continued amongst parties 
until, as the result of robust case management, 
consent orders were issued in March 2006.

The main picture, often overlooked, is that the 
provisions of Plan Change 55 were largely resolved 
very early on. Subsequently, the process provides an 
example of tensions and litigation activity amongst 
councils, constant requests for adjournments on the 
part of the respondent council (which increasingly 
attracted written criticisms and stronger directions 
from the Court), and the need for robust case-
management and a firm mediation style in order 
that resolution of the “exceptions” did not rate a low 
order of priority with the councils involved.

Conclusion

In the preceding paragraphs we have chosen, 
deliberately, some examples of groups of plan change 
appeals which have been processed to resolution 
through the Court with varying degrees of efficiency. It 
is worth remembering that it is the last decade that has 
seen significant development and refinement of case 
management techniques in courts worldwide. This 
has also been the time during which mediation has 
become established and refined, the technique having 

been instituted in the Court not long before that period 
commenced. (Added to that, s 79 RMA was amended 
in 2009 to remove the requirement for a full review of 
plans every 10 years, so the potential for large “waves” 
of appeals to be filed in the Court on a regular basis 
from local authorities throughout the land has gone).

Groups of plan and policy statement appeals vary 
considerably in their size and complexity. It is clear 
that no one size fits all in connection either with case 
management or mediation. However, it seems that 
while some groups in the recent past have proceeded 
efficiently, there are also some lessons to be learned, 
and practices and procedures that can be improved 
upon. Of some note might be the following:
• As soon as groups of appeals are filed, a case 

managing judge (or more than one judge in large 
groups of appeals) must commence working with 
the parties to identify issues and topics. This 
appears to be a growing practice in the Court. The 
work should proceed right from the start, unless 
seriously held up by interlocutory processes that 
hinder the identification of all relevant parties. 
This work can take a few weeks, but good quality 
of work on issues-setting should produce benefits 
for the efficiency of the process and the ultimate 
substantive outcome.

• Requests by councils to be allowed time to 
negotiate solutions with parties prior to any 
court activity being undertaken are best resisted. 
They can instead take place in parallel with Court 
processes getting under way. Significant time can 
otherwise be lost.

• In the better examples, issues once identified 
have been best tackled in a “top-down” basis, 
from objectives to policies, to methods and 
explanations. It is worth however, being alert 
to being able to resolve a log-jam by tackling a 
sticking point, such as occurred with the Court 
conducting a hearing on a subdivision lot-size rule 
in the Far North District Plan, enabling mediation 
of many related issues to continue after that.

• Close attention to the use of conferences (telephone 
or face-to-face) by the case-managing judge and/
or by mediators, can assist in setting mediation 
methodology and the order within which issues 
will be tackled.

• Use of the emerging technique (in which 
New Zealand is something of a leader in the 
environmental field) of the conferencing of 
relevant groups of parties’ expert witnesses, 
alongside the mediations.

• Much time, and even the need for hearings, can 
be saved by parties meeting the requirement in 
the Practice Note that parties are represented in 
mediation by agents having the delegated authority 
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to settle. The Court needs to resist the wishes of some 
councils to depart from this and to refer potential 
settlements to a regulatory body within the council, 
often only to find that there is a need for further 
mediation (and sometimes more than just one more 
session), or for the impetus towards settlement to 
be lost and the case headed for hearing.

• The best examples invariably involve a 
willingness for high-level engagement in the 
mediation process by elected members and senior 
officers of councils attending mediation with full 
delegated authority to settle, and the councils 
engaging sufficient resources (primarily in terms 
of personnel and hours committed to the process). 
This has occurred in some of the better examples 
above, and is presently occurring in the cases of 
mediation of appeals in the Kaipara District Plan 
and Ruapehu District Plan reviews which are 
producing swift settlements, and in which overall 
resolution is potentially indicated within a very 
short period of time, around 12 to 18 months.

• Early warning from councils about prospective 
dates of release of plan appeal decisions (especially 
in relation to significant groups) would allow the 
Court proactively to marshal its resources.

• It is thought that if the Court demonstrates agility 
at all levels, judicial, commissioner, and registry, 
appeals over plans and policy statements of 
varying sizes and complexities can be handled 
in the various ways that may be demanded. For 
instance in a very large review, after identification 
of issues, caseload might be assigned to 
several judges, and mediations to numbers of 
commissioners. Division of topics could occur 
geographically, or by topic, or howsoever, with the 
emphasis usually being “top-down.”

We reiterate that it is not the place of the Court to 

engage in debate about matters of possible future 
central government policy, for instance whether or 
not plan and policy statement appeals should remain 
provided for in the Act. The Court deliberately 
refrains from expressing opinions about these 
matters. Rather, this paper has been designed to 
collate and present information that is in the public 
domain, but (beyond the records of the Court) 
scattered and often anecdotal, concerning recent-
past and present Court practices in connection with 
the resolution of such appeals.

In recent times the Court has taken the opportunity 
to consult with the many professions engaged in the 
work of the Court, for instance the Law Societies, the 
Resource Management Law Association (which is a 
very effective umbrella for the many professions), the 
New Zealand Planning Institute, and the New Zealand 
Institute of Landscape Architects. Ideas about Court 
practice and procedure, and how practitioners can 
more effectively represent their clients and assist 
the process cost-effectively, are received by the Court 
and considered with care. Ideas to come forward 
in recent times include the use of more directory 
ADR at times, variation of mediation styles, better 
preparation for mediation and conference sessions by 
parties and members of the Court, the use of varying 
numbers of members of the Court in some cases, the 
holding of a greater number of commissioner-alone 
hearings, greater emphasis on multi-disciplinary 
approaches, and other steps designed to speed the 
overall process. In addition, members of the Court 
have recently been encouraging the professions 
through workshops run under the aegis of the RMLA, 
to refine processes for the conferencing of groups 
of experts to agree facts and to narrow issues so as 
to shorten hearings, and where possible reduce or 
remove the need for hearings.

law developments regarding the legal effect of plan 
rules, and the difficulty of establishing a case under 
s  85 of the RMA to strike down proposed rules. 
Finally, the journal includes a timely update on 
the question of costs with detailed analysis of the 
Wallace decision.

The next issue of the journal, November 2012 RMJ, 
will celebrate the 20th anniversary of RMJ. The first 
issue of what is now RMJ was published as a four page 
newsletter in November 1992, the inaugural RMLA 
dinner had then only recently been held in October 
1992, membership had just topped 120 and the 
first annual conference was an aspiration for 1993. 

Clearly, great things have occurred since then. The 
Editorial Committee therefore looks forward to 
receiving a range of articles for publication in the 
next issue that will celebrate the best of resource 
management practice in the true spirit of the RMLA’s 
founding objectives. Publication of the next journal 
issue will also be a milestone in the journal’s history 
with three of the longest serving members of the 
Editorial Committee, who have each served for 10 
years or more, retiring from the committee. Their 
contribution to RMLA publications will not be lost 
however as they will continue to provide strategic 
advice as members of the Editorial Board. “Let the 
word go forth … that the torch has been passed to a 
new generation” of REMALANS.

... Editorial continued from page 3
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“Blue Horizons” published in the Resource 
Management Journal August 2011 at 21–24, offered 
some preliminary views on further improvements 
in practice under the Resource Management Act 1991 
(RMA) against the background of the proposed RMA 
Phase II reforms and the Government’s focus on 
simplifying and streamlining the process under the 
RMA. In particular, “Blue Horizons” focussed on the 
use of alternative methods of environmental conflict 
resolution (ECR) and collaborative governance 
methods in the plan-preparation process. 
Subsequently, a series of papers prepared by other 
authors have focussed on speed of decision by the 
Environment Court when deciding appeals against 
submissions on plan changes and variations. This 
article, “Blue Horizons 2”, responds to the calls for 
merits-based appeal rights to be replaced by appeals 
to the High Court on questions of law only.

Before considering the “chosen path” selected by 
the critics of the Schedule 1 process it is relevant to 
consider the streamlining effect of the RMA plan 
process on other aspects of resource management, 
and the effect of reforms made to Environment Court 
procedure.

Streamlining effect of the RMA plan process

The plan-preparation process under the RMA 
enables resource consent processing to be 
streamlined by defining the status for activities that 
require consent, and by providing the objectives, 
policies, and method-based criteria against 
which applications are assessed. This has a direct 
consequence on the number of applications that need 
to be notified in some way. The most recent RMA 
survey data (2010/2011) available from the Ministry 
for the Environment reveals that 2,263 (6 per cent) 
applications were notified in some way, that 1,414 
(4 per cent) applications were publicly notified, and 
that 357 (one per cent) resource consent decisions 
were appealed to the Environment Court. While 
the number of resource consent applications made 
during the period 2010/2011 was down compared 
with previous periods due to the prevailing economic 
climate, the survey data indicates that the percentage 
of applications notified or appealed has remained 
reasonably static during the period 1997–2011.

The most recent survey data also reveals that the 
majority of resource consent applications that were 
processed without notification (94 per cent) were 

also processed on time.

These are important outcomes, they are likely to be 
closely related to the certainty provided by operative 
plans, and indicate that the investment made in 
preparing these plans by the community either 
as ratepayers or submitters may be worthwhile. 
In particular, the current system avoids the need 
for an adversarial hearing in most (94 per cent) 
cases. These outcomes are also consistent with the 
Government’s focus on simplifying and streamlining 
process under the RMA.

It is therefore valid to question whether public 
participation in the resource consent process would 
remain static if appeal rights against RMA plan 
decisions were curtailed. For example, the discussion 
document on the Auckland Plan canvassed whether 
there should be greater opportunity for the people 
to become involved in resource consent decision-
making while also advocating for plan appeal rights 
to be curtailed (see: [411], at 136; and [402], at 134).

Arguably, the current RMA reform agenda is the 
ongoing remnant of the reform process launched in 
1998 by the then Minister for the Environment, Hon 
Simon Upton. It is interesting to note in that context, 
that the Minister originally proposed that “appeals 
on resource consents be limited to points of law”, 
and that the “Environment Court would continue 
to hear appeals on plans” (speech at the RMLA 6th 
Annual Conference 1998).

Similarly, it is also interesting to note in the context 
of planning reforms in the UK in the 1970’s, the 
trenchant views of Sir Desmond Heap, the doyen of 
planning lawyers, that public participation should be 
limited to the plan preparation process (see: (1973) 
Journal of Planning & Property Law at 201–215). In 
particular, he drew attention to the “sometimes … 
bitter sense of frustration, and the feeling that they 
have not had a fair deal” when submitters discover too 
late that the consent process results in development 
being approved either because it complies with the 
plan or because any adverse environmental effects 
are less than minor.

Again, these are important points and it would be 
unfortunate if curtailing plan appeal rights were to 
result in more public interest in resource consent 
decision-making as the only available opportunity 
for contesting the merits of development.

Blue Horizons 2
 � Trevor Daya-Winterbottom, Associate Dean: Research, Faculty of Law, University of Waikato
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Court reforms

Since 2002 significant reforms have been made 
regarding procedure before the Environment Court. 
These include changes to the Court’s practice notes 
to provide for case management and a code of 
conduct for expert witness, the appointment of case 
managers and hearings managers, investment in 
digital recording for evidence transcription, taking 
evidence as read where appropriate, departing from 
de novo hearings and holding focussed hearings 
in appropriate cases, increased emphasis on 
mediation and expert-witness caucusing facilitated 
by Environment Commissioners, and provision for 
Commissioner-only hearings.

Overall, these reforms resulted in the number of 
appeals awaiting a hearing being reduced from 
3,000 in 2001 to 1,400 in 2004. The number of appeals 
awaiting a hearing has reduced further since 2004, 
with just over 1,100 appeals awaiting a hearing as at 
June 2011.

The practical effect of the reforms is that parties 
can normally expect appeals to be heard by the 
Court within six months from the appeal being 
filed, unless the appeal has been placed “on hold” by 
the parties while other methods of resolution are 
explored. In particular, all plan appeals are actively 
case-managed in the “complex track” unless put “on 
hold” by the parties themselves. Regardless of which 
case management “track” an appeal is assigned to, 
plan appeals are also normally subject to regular 
reporting back to the Court by the local authority, on 
progress with resolution. As at June 2011 there were 
705 plan appeals before the Court, with 297 (42 per 
cent) having been put “on hold” by the parties.

Court reforms in Australasia have been dynamic. 
For example, a recent paper by Judge Michael 
Rackemann of the Planning and Environment 
Court of Queensland emphasised the importance 
of scheduling expert witness caucusing as soon as 
practicable in the appeal process (“Expert evidence 
reforms” RM Theory & Practice 2012 at 41). Analysis of 
that practice during the period 2006–2009 revealed 
the settlement of appeals had increased from 39 per 
cent to 66 per cent. The Judge noted that:

A significant feature of this process is that it obtains the 
benefit of the professional discourse at an early stage, 
at a time when it can inform the parties in the dispute 
resolution process, not just a judge at trial. (at 52)

More recently, a careful analysis of plan appeals 

based on Court records carried out by Judge 
Newhook indicates that the “parties hold” track 
may be one of the causes for delay in resolving 
appeals (“Current and Recent-Past Practice of the 
Environment Court Concerning Appeals on Proposed 
Plans and Policy Statements” Resource Management 
Journal August 2012). More seriously, the analysis 
reveals that mediation may be impeded in some 
cases due to parties (including local authorities) not 
having the requisite authority to settle. In another 
paper Environment Commissioner Oliver noted 
that mediation successfully resolved 80 per cent 
of appeals referred to mediation (“Implementing 
sustainability” RM Theory & Practice 2012 at 220).

This experience may indicate that expert-witness 
caucusing should take place at an early stage within 
a defined period of appeals being filed, followed 
by mediation; that the “parties hold” track should 
no longer be an option; and that costs should be 
awarded against parties who impede the progress of 
ECR.

The chosen path

Dormer and Payne Improving RMA Policy Making 
(October 2011) considered the recent experience in 
the Waikato region with variations to the Regional 
Plan dealing with geothermal exploration and 
development, nitrogen discharges into Lake Taupo, 
and water allocation, and suggested that “over 70 
per cent of the time occurs in the appeals phase 
of the process”. They noted that delay results in 
“opportunity cost” and “policy lag”, and questioned 
whether it would be sensible to amend the RMA; 
either to substitute the current Schedule 1 policy 
statement and plan-preparation process entirely, 
or to provide a streamlined alternative that local 
authorities could adopt in appropriate cases.

Before turning to the reform options assessed by 
Dormer and Payne it is relevant to note the uptake 
of alternative methods of ECR and collaborative 
governance methods in the plan-preparation 
processes considered by them:
• In the geothermal case, mediation and negotiation 

did not occur until the period between the 
Environment Court and High Court hearings.

• In the Lake Taupo case, negotiation and witness 
caucusing did not occur until the period between 
the interim and final Environment Court decisions.

• In the water allocation case, mediation occurred 
before evidence exchange but expert witness 
caucusing did not commence until after all 
evidence had been exchanged immediately prior 
to the Court hearing.
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It is of note that in the water allocation case the 
local authority chose to rely on its own appointed 
mediator, rather than the appointment of an 
independent mediator by the Court. Oliver noted 
that “where an Environment Commissioner controls 
a mediation the role is different to that of another 
outside person” (at 236). This is clearly an important 
point to bear in mind in terms of the likely success 
of any ECR process. Nolan and others in a careful 
critique of the reform options assessed by Dormer 
and Payne (“A better approach to improving the 
RMA plan process” RM Theory & Practice 2012 at 
63) also noted that local authorities do not have a 
monopoly in relation to public policy. For example, 
they observed that:

For those parties who participated in the … proceedings 
it is clear that the Court’s principled approach during the 
hearings actively encouraged the parties to carefully 
weigh the merits of potential issues and arguments. This 
resulted in significant inter-party resolution during the 
hearings and the ultimate determination by the Court 
of a narrowed set of issues. In all cases the Variations 
which the Court ruled on included substantial changes 
from the version of the Variation introduced to the 
Court at the inception of the hearings. (at 93)

These observations emphasise three points: first, 
that independent adjudication facilitates dispute 
resolution; secondly, that a contestable, evidence-
based approach to plan preparation delivers a better 
public policy outcome for the community and; thirdly, 
that deploying these techniques at an earlier stage 
as part of an ECR process may be worth considering 
(as noted above in the discussion on recent Court-led 
procedural reforms).

Dormer and Payne considered three radical options, 
the direct referral of plan submissions to the 
Environment Court, the call-in of plan submissions 
to a Board of Inquiry, and allocation of the plan 
preparation function to central government, but 
discounted them for broadly similar reasons. 
They considered that these options would result 
in decision-making being removed “from elected 
representatives who are politically accountable 
to their community”, a point that requires further 
interrogation.

The other two options considered by Dormer and 
Payne were variants on the same theme, namely, 
a “new one-hearing” procedure at local authority 
level either with a right of appeal on questions of 
law to the High Court, or with cross-examination 
being allowed at the hearing. In both cases the 

rights of appeal to the Environment Court would be 
abolished. Ultimately, they favoured a hybrid of these 
options with a “new one-hearing” procedure at local 
authority level, a right of appeal on questions of law 
to the High Court, and with cross-examination being 
allowed at the local authority hearing, and observed 
that:

… the appeal to the Environment Court on plan matters 
“has historically provided an important mechanism 
for quality control and protection of property rights, 
as well as a means of ensuring that plans do in fact 
reflect the matters which Parliament has listed as 
being of national importance”. Merely leaving the 
present procedures intact, but simply removing the 
appeal to the Environment Court is likely to cause 
considerable anxiety amongst both the “development” 
and “Green” lobbies, neither of whom have a high 
degree of confidence in the universal competence of 
local authorities. (at 5, quoting from first TAG report)

To mitigate these concerns Dormer and Payne 
proposed that the Chair of the new one-hearing 
panel should be appointed by the Minister for the 
Environment, and should preferably be judicially 
qualified; that other members of the hearing panel 
should be selected by the Chair after consultation 
with the local authority; that at least 40 per cent 
of the members of the panel should be elected 
councillors; and that there should be an iwi member 
of the panel. They considered that this would ensure 
that hearing panels have the “political and technical 
experience to hear and decide” plan submissions.

The proposals for amending plan appeal rights 
from Auckland Council and Local Government 
New Zealand follow a similar pattern, and also 
recommend a new “one-hearing” procedure at local 
authority level. But the proposals from Auckland 
Council appear to stop short of recommending that 
the Chair of the hearing panel should be appointed 
by the Minister, whereas the recommendations in 
the Report of the Land and Water Forum give the 
local authority a power of “veto” to depart from 
stakeholder mediated consensus where it sees fit. 
This does not augur well for active local authority 
engagement in the collaborative governance process 
recommended by the Forum.

As noted above, there appears to be a real issue 
regarding the conduct of some local authorities in 
actively engaging in mediation, and entrenching a 
power of “veto” would be unlikely to improve that 
behaviour.
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Public participation and natural justice

The current plan-preparation process under 
Schedule 1 of the RMA makes careful provision for 
public participation and natural justice. For example, 
it provides the public with rights of submission and 
further submission on plans, rights to be heard in 
support of submissions, and rights of appeal to the 
Environment Court against decisions on submissions 
where the Court is free to inquire into the merits of 
the local authority decision, and to substitute its 
own different decision in appropriate cases. The 
theory underpinning public participation is that 
public involvement in the plan process enhances the 
end product.

The Schedule 1 process also provides local authorities 
with considerable latitude to prepare plans with 
minimal public consultation prior to notification, to 
decide whether to engage in pre-hearing mediation, 
to appoint the members of the hearing panel that will 
decide submissions against its own plan, to decide 
whether to accept or reject the recommendations of 
the hearing panel, and to decide the pace at which 
any appeals are progressed by the Environment 
Court, including whether to participate in mediation 
or expert-witness caucusing. These matters put local 
authorities in a privileged position and from a public 
law perspective provide tensions with natural justice 
and can give rise to the appearance of “institutional” 
bias, particularly where submissions are decided by 
the same elected politicians who were previously 
responsible for deciding to notify the plan.

Amending the Schedule 1 process by curtailing 
public participation rights will therefore bring 
into question other aspects of the compact that has 
been in place since the enactment of the Town and 
Country Planning Act 1953. For example, to ensure 
natural justice the public may be entitled to question 
why the local authority should be responsible for 
appointing the members of the hearing panel, or 
why the local authority should retain the power to 
disagree with any recommendations made by the 
hearing panel and substitute its own view, or why 
the local authority should be able to refrain from 
mediation. As a result it is possible that further 
streamlining may come at a price.

A consequence of replacing merits appeals with 
appeals on questions of law only is that it would 
remove the reviewing court’s ability to substitute 
its own different decision in appropriate cases. The 
impact of this amendment in cases where appeals 
on questions of law succeed would be that decisions 
would be returned to the local authority to take 

again. That could require a further local authority 
hearing, and the outcome could negative any 
streamlining effect intended by the reform.

Compensation rights

Professor Barry Barton has emphasised the trade-
off between the constitutional guarantee provided 
by the submission and appeal rights under Schedule 
1, and the absence of compensation where plan 
provisions render land incapable of reasonable 
use (see: RMLA 10th Annual Conference 2002 
proceedings). While Barton defends the “legitimacy 
of regulation” he nevertheless acknowledges that 
compensation rights may be appropriate in certain 
cases under the RMA. Professor Philip Joseph also 
reached a similar conclusion, but from an entirely 
different legal and philosophical basis (see: RMLA 
9th Annual Conference 2001 proceedings).

What is important here is the concurrence of views 
by leading New Zealand thinkers about regulation 
and property rights, which indicates that curtailing 
plan appeal rights may open a Pandora’s box for 
more detailed debate about compensation rights for 
adverse planning decisions.

Some jurisdictions have managed to resolve 
these issues neatly. For example, in Queensland 
compensation was available for adverse planning 
decisions under the Integrated Planning Act 1997. 
Under that scheme owners of certain properties 
were given a period of two years to apply for 
consent under the previously operative plan. If the 
local authority refused consent for development, 
the owner was entitled to compensation for any 
diminution of land value that resulted from the loss 
of development potential.

The compensation issue is particularly important in 
relation to land-use controls, because the starting 
point under s 9 of the RMA is that resource consent 
is not required unless the proposed activity is 
contrary to a rule in a plan. While defending the 
power to regulate, Barton (as noted above) is clear 
about the legislative safeguards included in the 
RMA to prevent abuse of discretionary power. For 
example, the requirement under s 32 for proposed 
rules to be soundly based on good science or other 
environmental evidence, and the provision made 
in Schedule 1 for affected owners to contest public 
policy via the merits-based appeal process. Upsetting 
this delicate balance between governors and the 
governed is likely to result in a need to revisit the 
question of compensation.
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Similar provisions to those found in Queensland may 
therefore need to be inserted into the RMA if plan 
appeal rights are curtailed in order to restore the 
constitutional balance between public and private 
rights. It is unclear whether the local authorities 
advocating for change to plan appeal rights have 
considered this consequence. For example, adopting 
the Queensland solution could result in newly 
operative plans being deprived of legal effect during 
their first two years, unless the local authority is 
prepared to pay out compensation in return for 
implementing its new plan with full rigour.

Non-adversarial dispute resolution

“Blue Horizons” noted that, generally, the RMA 
provides a litigation-based method of ECR. That 
article drew attention to the fact that other 
jurisdictions make effective use of ECR methods in 
situations similar to that provided for by the Schedule 
1 process, eg negotiated rule-making developed by 
the US Environmental Protection Agency.

It is also relevant to note that all of the proposals for 
changing plan appeal rights (except the Report of the 
Land and Water Forum) focus on a court-style hearing 
with cross-examination being conducted before the 
local authority, and fail to explore the alternative of 
non-adversarial conflict resolution.

However, the recommendations in the Report of 
the Land and Water Forum appear to miss the point 
that collaborative governance methods, such as 
negotiated rule-making, are a substitute for the 
primary hearing before the local authority under 
the Schedule 1 process, and that a formal hearing of 
some kind would only be required to resolve “any 
areas where the group has been unable to reach 
consensus”.

Given the mind-shift required to move from 
adversarial to non-adversarial conflict resolution, 
it is relevant to consider whether collaborative 
governance methods should be used before or after 
notification of the proposed plan. Derek Nolan and 
others have noted that selection of representative 
stakeholders may not be problem-free (“A better 
approach to improving the RMA plan process” 
Resource Management Journal August 2012), so using 
collaborative governance methods after notification 
could resolve participation issues by allowing all 
submitters to participate in the process.

Quis custodiet ipsos custodies?

Who should guard the guardians? Professor Peter 

Cane makes the simple observation in his book 
Administrative Tribunals and Adjudication (Hart 
Publishing, Portland, 2009) that merits appeals 
adjudicated by specialist courts and tribunals 
are merely an alternative to judicial review. In 
that sense, there is (at face value) nothing novel 
about transferring jurisdiction for plan appeals 
from the Environment Court to the High Court, or 
in changing the nature of the appeal rights from 
merits review to appeals on questions of law only. 
However, Dr Ludwig Kramer noted that the choice 
of legal forum will, in practice, be determined by 
local traditions (see: RMLA 7th Annual Conference 
1999 proceedings). When we pause to reflect on 
the history of the Environment Court it is clear that 
there is a long-standing tradition of merits appeals 
in New Zealand. More importantly, the Environment 
Court and its predecessors have been leaders in the 
field since 1953, the Court is the longest-standing 
environmental court, and specialist environmental 
courts have now been established in more than 40 
different countries.

The quality of decision-making by the Court has 
been assessed independently by Professor Malcolm 
Grant as being of an equal standard to that of the 
High Court (see: Environmental Court Project, Final 
Report (Department of the Environment, Transport 
and the Regions, 2000)), and the Court has gained 
international recognition for best practice (see: 
Greening Justice, Pring, 2009). These accolades open 
up a new field of enquiry: if merits appeals are to 
be replaced by appeals on questions of law only, 
which court should exercise that jurisdiction? Based 
on the studies compiled by Grant and Pring, there 
would appear to be no reason why the Environment 
Court should not continue to exercise jurisdiction in 
relation to plan appeals regardless of whether they 
are merits appeals, or if appeals on questions of 
law only are provided for. Here it is of note that the 
Land and Environment Court of New South Wales 
has a “mixed jurisdiction” that enables it to deal 
with merits appeals, civil and criminal enforcement 
and prosecution, and judicial review. As a result, 
expanding the Environment Court’s jurisdiction to 
include appeals on questions of law only would not 
be out of the ordinary in this part of the world.

Conclusion

What conclusions can be drawn from this analysis? 
Procedure before the Environment Court is 
continually evolving in accordance with best 
international practice, and the Court has been very 
successful in enhancing the speed of decision while 
maintaining high-quality decision-making. Based on 
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this track record, the preferred solution should be to 
leave the Court to make appropriate changes to its 
practice in light of the current debate. Such changes to 
Court procedure could include deleting the “parties 
hold” track from the Court’s case-management 
practice note, directing that early expert-witness 
caucusing commence within the period of three 
months after appeals are filed, directing that 
mediation should occur following expert-witness 
caucusing to resolve any outstanding matters not 
agreed by the experts, and where necessary holding 
focussed hearings to decide any matters not resolved 
by mediation. From the statistics available on the 
success of early expert-witness caucusing and more 
generally in relation to mediation, these procedural 
amendments could result in up to 80 per cent of plan 
appeals being resolved without the need for a Court 
hearing, possibly within 12 months of appeals being 
filed with the Court.

The alternative option put forward by certain local 
authorities and the Land and Water Forum, for merits 

appeals to be replaced by appeals on questions of law 
only, could result in more wide-ranging reforms in 
order to ensure that constitutional guarantees and 
natural justice are provided for under the reform 
process. These reforms could include a requirement 
that all independent hearing commissioners 
deciding plan submissions should be appointed by 
the Minister or by the EPA, that elected councillors 
should be precluded from acting as commissioners 
regarding plan submissions, that commissioners’ 
decisions on submissions should be binding on the 
local authority, that compensation should be payable 
for adverse planning controls as outlined above 
in this article, and that the Environment Court’s 
jurisdiction should be expanded to include deciding 
plan appeals on questions of law only.

When faced with a more balanced analysis of their 
proposals for reform and knowledge of the possible 
impact on their own autonomy, it is possible that 
current local authority criticism of the Court’s 
performance may dissipate.
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Introduction

The problems associated with multiple planning 
instruments applying to the same application and 
the lengthy periods it has taken for proposed plans 
(and plan changes) to be become operative are well 
known. Concerns have also been expressed about 
new plan rules taking immediate legal effect without 
a local authority first consulting with the public (or 
being required to complete a statutory process). In 
some instances councils have also been deterred 
from consultation prior to notification out of 
concern at intended outcomes of a plan change being 
frustrated or pre-empted by the prospect of a “gold 
rush” of applications.

Parliament has attempted to address these tensions 
in ss 86A–86G of the Resource Management Act 1991 
(RMA), as introduced in the Resource Management 
(Simplifying and Streamlining) Amendment Act 
2009. This has effectively reversed the previous 
situation, so that new plan rules have no legal effect 
upon notification (subject to defined exceptions), and 
only have legal effect once decisions on submissions 
are made. There is however an ability for a local 
authority to apply for an order that a rule has legal 
effect from an earlier date under s 86B(2).

This article examines the developing caselaw in 
relation to applications by councils to make district 
plan provisions operative on notification and 
provides guidance about when these applications 
are likely to be considered appropriate by the 
Environment Court.

Legislative background

Clause 59 of the Resource Management (Simplifying 
and Streamlining) Amendment Bill introduced new 
provisions for the legal effect of new plan rules, as 
part of a suite of amendments, with the intention of 
improving plan development and change processes. 
The intent of cl 59 was to reduce the need to make 
assessments against proposed rules that had not 
been through a public submission process and 
to avoid the need to apply rules that were poorly 
drafted.

Under s 86B(1) as enacted, a rule in a proposed plan 
will have legal effect once a decision on submissions 
to the rule have been made and publicly notified. 

However, a rule will have immediate legal effect 
where:

(a) section 86B(3) applies, being a rule that—
protects or relates to water, air, or soil (for soil 
conservation); or
i. protects areas of significant indigenous 

vegetation; or
ii. protects areas of significant habitats of 

indigenous vegetation; or
iii. protects historic heritage; or
iv. provides for or relates to an aquaculture 

management area.
(b) the Environment Court, in accordance with 

s 86D, orders the rule to have legal effect from a 
different date.

(c) the local authority concerned resolves that the 
rule has legal effect only once the proposed plan 
has become operative in accordance with cl 20, 
schedule 1.

The amended provisions do not provide any 
parameters about when it is appropriate to order 
that district rules have legal effect from an earlier 
date. A number of cases have, however, now come 
before the Court, and begun to develop criteria for 
deciding whether to grant an order under s 86D.

Case law

The issue first came before Judge Dwyer in Re New 
Plymouth District Council [2010] NZEnvC 427. In that 
case, the District Council applied to the Court to 
give legal effect to Plan Change 15 (PC15) from the 
date of public notification. PC15 concerned proposed 
future urban development areas and established 
overlay provisions relating to certain activities in 
the District.

In a previous procedural decision, Re New 
Plymouth District Council [2010] NZEnvC 280, the 
Court described the changes brought by the 2009 
amendments, and commented that these brought 
about a “sea change” to the previous situation. It also 
noted that the reference to “legal effect” in the new 
provisions is not defined, but considered that this 
should be treated as a reference to when the rule 
must be complied with.

Legal Effect of District Plan Rules – Rebalancing the 
Stakeholder Interests and Recent Caselaw Developments

 � Greg Milner-White, Partner, and Natalie Amos, Solicitor, Kensington Swan
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Before considering the substantive application by 
the Council, the Court required further information 
to be lodged including:
• a comparison between the relevant rules in the 

operative Plan and those in PC15;
• an explanation of amendments to be made to 

the current status of activities (including any 
additional criteria or considerations to which they 
would become subject);

• the spatial areas subject to PC15;
• the approximate number of properties affected; 

and
• an objective analysis of public consultation under 

the LGA 2002.

The Council provided this information by way of 
affidavit evidence.

Factual background

The background to the PC15 was a land supply review 
commenced by the Council in 2006 which addressed 
the supply of residential and employment land in 
New Plymouth and other areas. The Plan Change 
sought to place constraints on land identified in 
the Proposed Future Urban Development Overlay 
(FUD) pending the rezoning of areas to control 
developments such as subdivision, intensive pig 
farming or poultry farming, industrial activity, 
business or commercial activity, and residential or 
community activities. The purpose of the FUD was to 
accommodate future urban growth in certain areas.

The Court accepted that the constraints from the new 
rules were significant. In particular, the subdivision 
provisions were said to be of “considerable moment” 
by the Court insofar as it could affect the subdivision 
aspirations of landowners whose land was located 
within the FUD overlays. PC15 provided for a 
minimum allotment size for controlled activities of 
20 ha (from an operative 4 hectare rule).

The Council was concerned that the length of 
the Plan Change process would jeopardise the 
objectives of PC15 by allowing time for activities 
to be established which would be likely to be 
incompatible with future urban development. This 
concern was primarily founded on the increase in 4 
ha subdivisions within the Rural Environment Area 
which the Council argued was largely a move pre-
empting the impending Plan Change. The Council 
considered a spike in subdivisions of this nature 
would undermine its goals in relation to PC15, and 
could adversely impact on the ability of the Council 
to plan for future urban growth.

Decision

After considering the Council application, the Court 
held that:

(a) Parliament intended, as common practice, 
that rules in proposed plans would have no 
legal effect until affected parties had had the 
opportunity to have their submissions heard 
and determined.

(b) Parliament recognised that in some situations it 
might be appropriate for rules to have an earlier 
legal effect such as where the Environment 
Court had made an order to that effect.

(c) The lack of specific statutory criteria to be 
considered indicated that the Court had a wide 
discretion under s 86D(2), to be exercised on a 
principled basis having regard to the purpose of 
the RMA contained in s 5.

The Judge also noted that PC15 formed part of a 
strategic process of review and structure planning 
by the Council to identify needs for urban expansion 
over a 20-year period. By allowing PC15 to have 
immediate legal effect, appropriate weight could be 
given to the Council’s intentions when considering 
applications for resource consents in those areas.

In summary, the Court agreed that the rules of PC15 
should be given immediate legal effect from the date 
of the decision in light of the following factors:

(a) the strategic importance of PC15 in seeking to 
provide for future urban growth within the New 
Plymouth District over the next 20 years;

(b) PC15 was the outcome of detailed consideration 
by the Council under its Land Supply Review;

(c) the extensive consultation undertaken by the 
Council in accordance with the Local Government 
Act 2002 (LGA), as detailed in the supplementary 
affidavit for the Council in respect of the Land 
Supply Review, the Oakura Structure Plan and 
the Urenui Structure Plan;

(d) the site-specific nature of PC15 which was 
restricted to the identified growth areas or land 
immediately adjacent to them;

(e) the ongoing subdivision pressure within those 
areas identified by the Council; and

(f) PC15 had been notified so that public submissions 
processes in respect of it were underway.

A similar application relating to another District 
Council change was also considered by Judge Dwyer’s 
division of the Court in Re New Plymouth District 
Council [2011] NZEnvC 8. In that case, the Council 
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applied for an order to give immediate legal effect 
to Plan Change 27 (PC27), which related to changes 
to subdivision and land use provisions concerning 
maintaining rural character in the District.

A procedural decision made upon receipt of the 
application required the Council to provide further 
information on the same basis as required for PC15.

Factual background

The Council initiated a Rural Review process which 
sought to ensure that the District Plan continued to 
meet the object of sustainable management in the 
Rural Environment Area. As part of the Rural Review, 
the Council undertook consultation in accordance with 
the special consultative procedure under the LGA, 
and determined to introduce PC27, which it intended 
would increase minimum lot sizes for subdivision 
from 4 ha to 20 ha. There were also proposed changes 
to the number of habitable dwellings permitted per 
site, road and side boundary setbacks, site coverage 
controls and landscaping requirements.

The Council indicated that a key rationale for the 
request for the rules in PC27 to have immediate legal 
effect was that there was a risk of inappropriate 
subdivision activity which would frustrate the 
purpose of PC27 if immediate effect was not granted. 
The Council argued that a recent spike in subdivision 
activity (which would be precluded by PC27) was a 
pre-emptive response to the impending PC27 rules. 
Although the changes found in PC27 went beyond 
its subdivision rules, the thrust of the Council’s 
application related to the subdivision rules.

Decision

As in the PC15 decision, the Court accepted that the 
constraints of PC27 were significant. In particular, 
the change to subdivision rules was significant 
insofar as it might affect the subdivision aspirations 
of owners whose land was affected. PC27 provided 
for a minimum allotment size for controlled activities 
of 20 ha. The Court commented that “it is not difficult 
to imagine that such a change might be a matter of 
considerable controversy and debate within the 
District”.

The decision also noted that the Rural Environment 
Area incorporated the vast majority of the District 
in spatial terms (affecting in excess of 2000 rateable 
properties). The effect of PC 27 would be to bring 
down new subdivision rules in respect of the non-
urban parts of the District which accounts for 95 per 
cent of the land area, or approximately 2,200 km².

The Court then discussed the focus of PC27, 
which was identified as the maintenance of “rural 
character”. While “rural character” was not directly 
defined in the District Plan or in the RMA, the 
Court held that it related to the maintenance of 
rural amenity in accordance with s 7(c) of the RMA, 
requiring that particular regard be given to the 
maintenance and enhancement of amenity values. It 
also noted the definition of “amenity values” in the 
RMA and held that this requires consideration of a 
range of factors, a number of which are potentially 
subjective in nature.

In applying the test used to determine PC15, the 
Court held that allowing the rules contained in PC27 
to have immediate legal effect was not necessary 
to achieve the purpose of sustainable management 
under s 5. The Court made a number of observations 
and conclusions which formed the basis of the 
decision:

(a) it was uncertain as to whether or not the 
consultation process undertaken for PC27 was as 
extensive and widespread as that pertaining to 
PC15;

(b) the Court was unable to accept that PC27 had the 
same strategic importance as PC15;

(c) PC27 was not site-specific in the sense of PC15 
which applied to specific areas which had been 
identified as being required for the future urban 
growth needs of the District;

(d) much of the increase in subdivision activity 
preceding the Council’s application related 
to discretionary and non-complying activity 
applications which were unaffected by PC27;

(e) what constitutes inappropriate subdivision 
was “highly debateable”, particularly if the 
assessment of inappropriateness is determined 
by reference to the effects of subdivision on rural 
amenity and rural character (it was arguable that 
the minimum subdivision size constraint of 20 ha 
was not the best way of protecting the amenity 
values of an area);

(f) nothing in the material provided by the Council 
established that any adverse effect of subdivision 
on rural character under present controls was so 
significant, nor the importance of the protection 
of rural character of such importance, that the 
rules in PC27 ought to have immediate legal effect.

Accordingly, the application was declined. In 
summary, the Court considered that the proposed 
provisions ought not to have legal effect on the 
basis of general assertions as to the inappropriate 
subdivision until affected parties have “had their 
say” on the proposals.
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The Court also commented briefly on procedural 
aspects at the conclusion of the decision. It 
considered that it must have been contemplated 
by Parliament that applications pursuant to s 86D 
would, in the ordinary course, be determined ex 
parte. Public participation could incur substantial 
and unnecessary delay which would defeat the 
purpose of council applications under s 86D in the 
first place. Nonetheless, considering that rights of 
public participation are a feature of RMA processes, 
the Court found that there may be situations where 
the Court will decide it is appropriate to give notice 
to specified persons or the wider public.

Re Auckland Council [2011] NZEnvC 388

Most recently, Auckland Council applied to the Court 
under s 86D for an order that Plan changes seeking to 
protect trees across the region have early legal effect. 
The changes were a result of the automatic removal 
of general tree protection rules from District Plans 
or proposed District Plans from 1 January 2012 in 
accordance with s 152(1) of the 2009 Amendment Act.

The grounds put forward by the Council included:

(a) to protect trees proposed for scheduling under 
the changes from possible felling or removal 
from 1 January 2012, when many District Plan 
Rules then currently protecting those trees 
were revoked;

(b) to increase protection for other trees proposed 
for scheduling under the changes, even where 
removal or felling of those tress from 1 January 
2012 onwards would still require a resource 
consent under the surviving District Plan Rule;

(c) to preserve the ability of Commissioners who 
would be determining submissions on the 
changes, to uphold the scheduling of a tree, (on 
this point, the Council noted that in the absence 
of an order, if the tree was removed there would 
be no decision to make);

(d) to recognise and provide for the protection 
of significant indigenous vegetation and 
historic heritage under s 6 of the RMA, and 
the maintenance and enhancement of amenity 
values under s 27 of the RMA and to promote 
sustainable management generally.

In addition, the Council noted that a significant 
part of the land within the new Auckland Council 
boundaries constituted “urban environment” as 
defined in s 76(4B), and that from 1 January 2012 it 
would become lawful to fell or remove any tree 
without a resource consent, unless that tree was 

scheduled in a District Plan. The Council argued that 
it would take a further six to nine months to process 
the Plan changes, and that there was a significant 
risk trees would be felled in absence of the new rules 
having early legal effect.

Following the direction of the Court mentioned in 
the cases above, the Council provided the Court with 
extensive documentation including the application, a 
memorandum of counsel and several affidavits from 
Council planners, a consultant landscape architect 
and a Council arborist.

Decision

The Court referred to the comments of Judge 
Dwyer in Re New Plymouth District Council about 
applications under s 86D generally being dealt with 
ex parte. It also noted the tensions inherent in making 
orders without notice and the public participatory 
nature of the RMA process. In these circumstances it 
considered that the appointment of an amicus curiae 
may assist to address these tensions and mitigate 
what could “otherwise be harsh outcomes one way or 
the other”. Accordingly the Court appointed Russell 
Bartlett to assist the Court as amicus.

After summarising the Council’s submissions and 
the statutory background relating to the revocation 
of the general tree protection rules, the Court 
addressed various matters raised by Mr Bartlett. In 
particular it noted his submissions about whether 
the Council had undertaken the necessary work for 
the Plan changes in a timely fashion. Parliament had 
provided local authorities with two years and three 
months to determine and implement their response 
to the amended legislation, and this raised a question 
about whether it was appropriate for the Court to 
exercise its discretion in the Council’s favour on this 
application.

The Court noted that detailed evidence was given 
by three Council officers of the work by former 
Auckland Councils pre-amalgamation undertaking 
reviews of appropriate trees for scheduling, and 
about the continuation of this work by Auckland 
Council. An arboricultural assessment had been 
made of approximately 5,400 trees using specialist 
tree-evaluation methodology. It was submitted that 
there had been a series of unusual or even exceptional 
circumstances that contributed to the time taken, 
including the local government reorganisation in 
Auckland, a separate declaration proceeding in the 
Environment Court, and the large number of trees 
across the region.
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The Court found that the Council had provided 
sufficient evidence about the complexity of the 
Plan changes, and held that the delays had been 
understandable, if not justifiable.

Mr Bartlett also questioned the adequacy of the 
s 32 process and some perceived shortcomings in 
obtaining the views of those directly affected by the 
new rules. However, the Court found that, given the 
size of the Auckland Council area together with the 
sheer number of trees involved, detailed consultation 
with all affected landowners would be difficult to 
achieve given the timetable imposed by Parliament.

A further submission was made that as the Plan 
change process might take a long time and not be 
completed before the new unitary Plan process 
had commenced, this might cause further delay, 
complexity and “double jeopardy”.

In reply, the Council submitted that it would use 
its best endeavours to process the Plan changes in 
an appropriate manner, and provided a detailed 
timetable which indicated that decisions would be 
made by Council in July or August 2012. The affidavit 
evidence indicated a likely notification date for the 
unitary Plan of March or April 2013. On this basis 
and taking account the best endeavours promise, 
the Court was satisfied that it was appropriate to 
exercise its discretion in the Council’s favour.

In all the circumstances, the Court granted the s 86D 
order that the proposed tree Plan changes have legal 
effect from 1 January 2012, subject to them having been 
validly notified under the First Schedule of the RMA.

Conclusion

The recent judgments of the Court provide a 
useful insight into the Court’s expectations when 
determining whether to allow applications for 
immediate legal effect of plan changes.

An important factor is likely to be the amount of 
public consultation that a local authority has carried 
out prior to notification of the change. Where the 
community and affected stakeholders have been 
engaged throughout the development of the new 

rules, the Court will be more likely to exercise its 
discretion in a council’s favour (and order that 
public notice need not be given of the application). 
However, it is noted that undertaking extensive 
consultation may itself risk undermining the intent 
of the plan change and result in pre-emptive consent 
applications prior to notification. Indeed, the 
approach the courts have taken has to some degree 
watered down the anticipated effect of the 2009 
amendments in this regard.

Secondly, the New Plymouth District Council cases 
indicate that where a s 86D application is for a 
more clearly-defined rule change, with a high level 
of strategic importance and/or specific or easily 
identifiable land, it is more likely to be granted. 
Where a council is attempting to make substantial 
changes to planning controls affecting a large number 
of landowners, the Court will be reluctant to give 
these immediate effect, unless it can be shown there 
are significant adverse effects under the current 
operative rules. Plan changes that are likely to be 
controversial and involve debatable concepts such as 
“rural character” or “amenity” may have difficulty.

A further point is that it is unlikely that the prospect 
of a “gold rush” of applications will, of itself, be 
sufficient to satisfy the Court of the need to grant 
a s 86D application. The Court will be concerned 
about the consequences of a spike in subdivisional 
or development activity, rather than the mere 
possibility that such activity could occur. Councils 
would be wise therefore to present evidence of the 
downstream effects of such activity to the fullest 
extent possible.

Finally, in relation to procedure, the increased use 
of amicus curiae appears likely. Although there 
may still be situations where the Court decides 
it is appropriate to require the giving of notice 
to specified persons or the wider public, many 
applications will be dealt with on an ex parte basis. 
Following the Auckland Council case, other divisions 
of the Court may consider that they would be assisted 
by the input of an amicus, particularly where the 
issues at stake are of high public interest and there is 
therefore a heightened requirement that the process 
is (and is seen to be) transparent.
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Section 85(1) of the Resource Management Act 1991 
(the Act) provides that an interest in land shall be 
deemed not to be taken or injuriously affected by 
reason of any provision in a plan unless otherwise 
provided for in the Act. The provision recognises 
that a rule or other provision in a plan can have a 
significant effect on the way in which a landowner 
can use their land, but the landowner is not ordinarily 
entitled to compensation.

However, s 85(2) and (3) of the Act provide a person 
with an interest in land (the landowner) with two 
possible options for challenging the provisions 
of a plan or proposed plan, on the basis that such 
provisions would render the land incapable of 
reasonable use.

Section 85 is therefore a provision under the Act 
where the tension between the private property 
rights of landowners and the public interest in 
promoting sustainable management of natural and 
physical resources can be recognised and assessed.

The term “reasonable use” is defined in the Act, 
and case law has provided further guidance on the 
relevant considerations for the court in determining 
whether a provision renders land incapable of 
reasonable use.

The options available for challenging the provisions 
of a plan or proposed plan on the basis of reasonable 
use will be considered, along with the difficulties 
that may be encountered in making a case either way 
on reasonable use. Reference will then be made to 
relevant case law, where reasonable use arguments 
have been successful, and where they have not.

Challenging a provision on the basis of reasonable 
use — The options available

Section 85(2) provides a ground on which dissatisfied 
landowners can challenge a provision in a proposed 
plan or a plan change. Under s 85(2), a landowner 
has the ability to challenge a provision by way of 
submission on a proposed plan or change to a plan on 
the basis that the provision would render their interest 
in land “incapable of reasonable use”. The council, at its 
hearing, can consider the ground of challenge and, if it 
finds it convincing, may delete or amend the provision. 
If the landowner is not satisfied with the council’s 
decision, an appeal can be lodged pursuant to cl 14 of 

the First Schedule to the Act and the same grounds 
of challenge can be considered on appeal (Gordon v 
Auckland Council [2012] NZEnvC 7, at [24]).

Alternatively, a landowner can challenge a provision 
(outside of the timeframe for making submissions on 
a plan) under s 85(3) and cl 21 of the First Schedule 
to the Act. The test under s 85(3) involves two parts. 
The landowner must establish that a provision of a 
plan or a proposed plan renders the land incapable 
of reasonable use, and must also establish that the 
provision places an unfair and unreasonable burden 
on any person having an interest in the land.

The additional requirement of establishing that the 
provision also places an unfair and unreasonable 
burden on the landowner under s 85(3) has been 
acknowledged by the Environment Court as “probably 
explicable by the absence of an opportunity for 
general public participation in a proceeding which 
might well lead to substantive changes to a Plan — 
participation which the structure and processes of 
the Act otherwise strongly encourage” (Riddiford v 
Masterton District Council [2010] NZEnvC 262, at [42]).

The Act gives some guidance in relation to the term 
“reasonable use”, with s 85(6) providing that “the 
term reasonable use, in relation to any land, includes 
the use or potential use of the land for any activity 
whose actual or potential effects on any aspect of 
the environment or on any person other than the 
applicant would not be significant”. However, no 
such guidance is provided in relation to the term “an 
unfair and unreasonable burden”.

The Court in Steven v Christchurch City Council [1998] 
NZRMA 289 (EnvC) considered that the wording in 
s 85(3) requires “two tests to be applied and that 
those tests are onerous (for the applicant), objective 
and conjunctive. The tests are that the provision: (a) 
renders the land incapable of reasonable use; and (b) 
places an unfair and unreasonable burden on any 
person having an interest in the land”, at [14]. The 
Court then referred to the two tests under s 85(3) as 
the “joint fundamental tests”, at [15].

The court in considering an application under s 85(3), 
must have regard to Part 3, and if it determines that 
both of the tests discussed above are met, the court 
may, in the case of a plan or proposed plan (other than 
a regional coastal plan), direct the local authority 

The Difficulties With Making a Case Either Way on 
Reasonable Use

 � Bill Loutit, Partner, and Corina Faesenkloet, Senior Associate, Simpson Grierson
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to modify, delete or replace the provision. Such a 
direction was given by the Environment Court in the 
decision of Steven, with the Council being directed 
to modify its plan by deleting the heritage listing for 
the house from its listing of heritage buildings (at 
[55]).

The difficulties encountered in making a case on 
reasonable use

While the onus is on the landowner to establish 
that the tests in s 85(2) and (3) have been met, any 
party (such as the council) that is seeking to oppose 
an application would also need to call evidence. Any 
parties in opposition would be seeking to prove that 
the provision does not render the land incapable 
of reasonable use and/or that the provision does 
not place an unfair or unreasonable burden on any 
person having an interest in the land. This is not an 
easy task and it can be difficult for an applicant to 
overcome the assumption that the provision should 
be retained in light of the wider public interest. 
Equally, it is often difficult for a council to justify 
the wider public benefit in retaining restrictive 
provisions over private property.

In relation to the first test, the cases on reasonable 
use have considered the following relevant:
• Whether the provision would preclude any use 

or development of the land that would enable 
the owners to provide for their own economic 
well-being from their investment in it (Hastings 
v Auckland City Council A068/01 EnvC Auckland, 6 
August 2001; Steven v Christchurch City Council).

• Whether the provision serves the statutory 
purpose of promoting sustainable management 
of natural and physical resources (a question of 
public interest). The implication is that a provision 
that renders an interest in land incapable of 
reasonable use may not serve that purpose 
(Hastings v Auckland City Council).

• The amount of land that is impacted by the 
provision at issue (ie whether the provision only 
affects part of the landowner’s land, rather than 
all of the landowner’s land) (Gordon v Auckland City 
Council; Landco Mt Wellington Ltd v Auckland City 
Council W042/08 EnvC Wellington, 7 July 2008).

• A comparative table identifying the uses that could 
be made of the subject land prior to the proposed 
plan provision(s), and the uses that could be made 
of the land with the proposed plan provision(s) in 
place (Riddiford v Masterton District Council).

The case law on reasonable use has considered that 
reasonable use is not synonymous with optimum 
financial return (Landco Mt Wellington Ltd v Auckland 

City Council), and that land is not rendered incapable 
of reasonable use simply because some form of 
resource consent is required to avoid, remedy, 
or mitigate adverse effects on the environment 
(Riddiford v Masterton District Council).

In relation to the first test, the parties may seek 
to call planning evidence that considers whether 
the provision precludes any use or development of 
the land, the amount of land that is effected by the 
provision at issue, and which sets out a comparison 
of the uses that the land could be put to prior to 
the provisions, and the uses that the land could be 
put to if the provisions are retained. This evidence 
would assist the Environment Court in determining 
whether the first test is met.

However, it is the second test that is slightly more 
problematic when an application is made under 
s 85(3). The Court in Steven had difficulties with the 
term “unfair and unreasonable burden” because “it is 
couched in such different language from the rest of the 
Act that it is difficult to work out what it means”, at [15].

The Court in Steven considered that “it is difficult to 
distinguish between the meanings of ‘unfair’ and 
‘unreasonable’… . Perhaps the ‘unfair’ refers to the 
qualitative aspects of the burden to be borne by the 
applicant, and ‘unreasonable’ to the quantitative. 
As for ‘burden’, that suggests a certain imposition 
on the property owner is acceptable: the question 
to be decided by the Court is one of fact and degree 
given the statutory context referred to earlier in 
this decision”, at [40]. The Court considered that 
the second test must be considered not in the 
abstract, but in the context of the Act as a whole, 
and in particular with (differently weighted) 
reference to:
(1) the natural and physical resources in the case 

(at [34] and [35]);
(2) that no reasonable use can be made of the 

land (that is whether the first test in s 85(3) is 
satisfied) (at [34] and [37]);

(3) Part 2 of the Act (the purpose and principles) 
because these underpin everything else in the 
Act;

(4) Part 3 of the Act and the inference from s 9 
that real property rights prima facie meet the 
purpose and principles of the Act — Part 3 and s 
9 are expressly referred to in s 85(3) so there can 
be no doubt of their relevance;

(5) the relevant provisions of the proposed plan, 
because the provision must be looked at in the 
context of that plan (at [34]);

(6) the rebuttable presumption that the proposed 
plan is effective and efficient — otherwise the 



Resource Management Journal 31

work on the (proposed) plan is wasted (at [34]);
(7) the personal circumstances of the applicant, 

looked at objectively — because in assessing a 
burden one has to look at who is carrying it (at 
[34]).

The Court went on to say that it must exclude from 
its considerations Part 4 of the Act, especially s 
32 (except to the extent that s 32 is identified in (6) 
above which allows the assumed results of a s 32 
analysis to be considered (at [34])).

As a result, Planning evidence and Property valuation 
evidence are likely to be relevant to the second 
test. Planning evidence could address how similar 
provisions have been imposed elsewhere under the 
plan to establish whether the provision imposes an 
unfair burden on the landowner. Property valuation 
evidence could be provided, to determine the 
economic impact (if any) of the plan provisions on 
the value of the land to further establish whether the 
landowner is carrying a fair burden.

Depending on the provision that is being challenged, 
other evidence may need to be called, for example 
heritage, engineering, and quantity surveying 
evidence in the case of heritage buildings/item 
listings. This can be a costly exercise for an applicant, 
with no guarantee of success. It can be a difficult 
task to prepare such evidence as often assumptions 
will need to be made about matters such as rates 
of return, the appropriate level of earthquake 
strengthening and the associated costs involved.

The following cases involve actual challenges to 
provisions under s 85 of the Act, or alternatively 
discuss the concept of reasonable use in relation to 
proposed plan provisions (absent a s 85 challenge).

Reasonable use — Cases where provisions have 
been successfully challenged

In each of the following cases, the landowner was 
successful in challenging a provision on the basis 
that it rendered an interest in land incapable of 
reasonable use.

Hastings v Auckland City Council: In Hastings, one of 
the points of appeal related to the zoning of land as 
Open Space 1, with the appeal seeking Business 6 
zoning on the basis that the Open Space zoning 
rendered the land incapable of reasonable use. The 
Court considered that:

… the test to be inferred from section 85 is not whether 
the proposed zoning is unreasonable to the owner (a 

question of the owner’s private rights), but whether it 
serves the statutory purpose of promoting sustainable 
management of natural and physical resources (a 
question of public interest). The implication is that a 
provision that renders an interest in land incapable 
of reasonable use may not serve that purpose. But the 
focus is on the public interest, not the private property 
rights. (at [98])

The Court in exercising its judgment considered 
that Open Space 1 zoning would provide for “better 
protection of the natural values of the land”, while 
Business 6 zoning would “enable the owners to have 
some opportunity to use and develop at least parts 
of the land for their economic wellbeing”. The Court 
considered that Open Space zoning “would preclude 
any use or development of the land that would 
enable the owners to provide for their own economic 
well-being from their investment in it” at [166], and 
found that “in terms of section 85 of the Act, Open 
Space 1 zoning would render the land incapable of 
reasonable use and would place an unfair burden 
on the owners …”, at [167]. The Court accordingly 
directed the Council to modify its plan and zone the 
subject land Business 6 (at [183]).

Steven v Christchurch City Council: In Steven, the 
landowner sought to challenge the heritage listing of 
a house in the proposed plan. The effect of the listing 
was to make demolition of the house a discretionary 
activity. The decision recorded that the house was 
approaching dereliction, and that neither the Council 
nor the Historic Places Trust had suggested an 
alternative use for the property, and the only options 
put forward were renovation or demolition of the 
house.

The Court considered that there were no other 
choices in that case, as the house was squarely in 
the middle of the property and realistically no other 
use could be made of the land. The Court found that 
the listing rendered the land incapable of reasonable 
use, as it imposed an “all or nothing (binary) quality 
to the land owner’s options for the property”, at [39].

The Court considered that the first test in s 85(3) 
being met is itself a factor suggesting an unfair 
and unreasonable burden has been placed on the 
applicant (at [41], referring to an earlier Planning 
Tribunal (as it then was) decision Mullins v Auckland 
City Council Planning Tribunal A35/96, 17 April 1996).

The Court held that the property had no reasonable 
use if the house could not be demolished (Steven at 
[53]). Accordingly, the first part of the test was met. 
The Court then considered the second test and held:
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As for the second test, while the applicant’s personal 
circumstances tend to suggest she is not unfairly 
burdened, the wider context suggests that she is 
because there was no evidence that there is any real 
alternative to pulling the house down. … On balance, 
and taking all the identified matters into account we 
find that the listing imposes an unfair and unreasonable 
burden on the applicant. (at [53])

In Steven the Court directed that the district plan be 
modified by deleting references to the property from 
the heritage listings and the relevant planning maps.

Reasonable use — Cases where provisions were not 
found to render land incapable of reasonable use

In each of the following cases, the landowner was 
not successful in challenging a provision on the basis 
that it rendered their interest in land incapable of 
reasonable use.

Gordon v Auckland City Council: In Gordon the 
landowner had sought to challenge the Category 
A scheduling of a headland within their property, 
on the basis that the scheduling rendered the land 
incapable of reasonable use, and placed an unfair 
and unreasonable burden on them as landowners (at 
[7]). The landowners had made a submission on the 
proposed plan, however the decisions version of the 
plan had retained the scheduling.

The Environment Court in Gordon similarly 
determined that the scheduling of the headland 
should remain in place. While the Court recognised 
that the scheduling placed some restriction on the 
use of the headland, the Court considered that the 
restriction did not go so far as to render the whole 
landholding incapable of reasonable use. Further, 
the Court considered “in terms of s 85(3), while 
recognising that the level of restriction inevitably 
places some burden on the owner, we do not consider 
it to be unfair and unreasonable”, at [28]. The Court 
considered that the concessionary possibilities for 
the development of the balance of the land assisted 
in avoiding a burden of that degree (at [29]).

Riddiford v Masterton District Council: In Riddiford 
the landowner had sought to challenge plan 
provisions that would restrict the number of houses 
that could be built, or the size and placement of 
structures required for aquaculture on the land. 
This meant that the activities required resource 
consents (for controlled, restricted discretionary, or 
discretionary activities), and the landowner alleged 
that these restrictions rendered the land incapable 
of reasonable use.

In determining whether proposed plan provisions 
rendered the land incapable of reasonable use, 
the Court considered that “the next logical step 
… is to ascertain what use could have been made 
of it previously”, at [45]. A comparative table was 
prepared that identified the uses that could be 
made of the subject land prior to the proposed plan 
provisions, and the uses that could be made of the 
land with the proposed plan provisions in place. 
From the comparison, the Court determined that 
no relevant activity possible under the Operative 
Plan was restricted outright by the proposed plan 
provisions.

The Court considered that land is not rendered 
incapable of reasonable use simply because 
some form of resource consent is required to 
avoid, remedy, or mitigate adverse effects on the 
environment (at [45]). The Court further considered 
“to the extent that the proposed Plan’s provisions 
might restrict common law or other landowners’ 
rights and privileges to some degree, that is what the 
regime of the Act envisages”, at [48].

Landco Mt Wellington Ltd v Auckland City Council: 
In Landco the Court had issued an earlier decision 
indicating its approval to the majority of Landco’s 
proposal to rezone parts of the former quarry 
north of Mt Wellington to enable the development 
of housing units, a retail and commercial centre, 
a school, roading and reserves. The Court did not 
however agree to the proposed rezoning of an area 
of approximately 2.4 ha and asked Landco to submit 
a revised proposition (at [2]).

While an application was not before the Court in 
relation to s 85 of the Act, the Court considered the 
reasonable use argument raised by Landco. The 
Court considered “… s 85 speaks of … an interest in 
land. Land in this context must, we think, mean the 
whole site as a planning entity”, at [18]. The 2.4 ha 
area of land at issue was approximately 2 per cent of 
the total site. The Court considered:

… reasonable use is not synonymous with optimum 
financial return … we feel comfortable in the view that 
being unable to use 2% of the total site as it would have 
wished, because those wishes clash with Plan and Act 
provisions, will not deprive Landco of the reasonable 
use of its interest in the land. Certainly, in terms of 
s 85(3), it would not do so to the extent of imposing 
an … unfair and unreasonable burden … on Landco and 
persuading us to exercise the possible directions in ss 
(3)(a) if we had such an application before us. (at [18], 
original emphasis)
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If Landco had made an application under s 85 of the 
Act, this passage suggests that Landco would not have 
been able to meet either of the tests under s 85(3).

Conclusion

The onus is on the landowner to establish that the 
test in s 85(2) or the tests in s 85(3) have been met. 
As stated in Steven the tests in s 85(3) are onerous 
for the applicant, objective and conjunctive.

In determining whether a provision renders land 
incapable of reasonable use, the case law above 
indicates that each case will be considered on its 
merits, and the outcome will be fact dependent. 
Factors that the court has considered relevant to date 
include whether the provision would preclude any 
use or development of the land, as well as whether the 
provision serves the statutory purpose of promoting 
sustainable management of natural and physical 
resources. Where the provision precludes any use 
or development of the land, the court has been more 
prepared to find that the provision renders the land 
incapable of reasonable use.

The case law also demonstrates that whether all (or 
only part) of the land is impacted by the provision 
at issue will be relevant. As outlined above, where 
a provision only impacts on a small part of the land 
and opportunities are available for the remainder 

of the land, the court has not been prepared to find 
that the provision renders the land incapable of 
reasonable use.

The uses that could be made of the subject land 
prior to the proposed plan provision, and the uses 
that could be made of the land with the proposed 
plan provision in place, have also been factors 
in the court’s consideration of reasonable use. 
Of particular interest, case law has considered 
that just because a provision requires resource 
consents to be obtained for activities to be 
undertaken, this does not by itself render land 
incapable of reasonable use.

In making a case under s 85(3), it will be necessary for 
evidence to be called to establish that the provision 
at issue renders the land incapable of reasonable 
use, and that it places an unfair and unreasonable 
burden on any person having an interest in the land. 
Evidence on these issues is often based on different 
assumptions which can make it difficult for the court 
to make its determination. Where the court finds 
that a provision renders land incapable of reasonable 
use, the court has considered this finding relevant 
to the issue of whether an unfair and unreasonable 
burden has been placed on the applicant. Both tests 
under s 85(3) must be met for the court to be in a 
position to exercise its power to direct the council to 
modify, delete or replace the provision.
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The Wallace Decision on Costs — A Warning for Councils
 � Amanda Stoltz and Teresa Weeks, Chapman Tripp

Introduction

The High Court’s recent costs decision in Wallace 
Corporation Ltd v Waikato Regional Council 
[2012] NZHC 1420 is the latest development in the 
contamination saga between the parties. This 
saga spans seven years and traverses a wide 
range of issues across seven court judgments. The 
defendants were convicted in the District Court 
(Waikato Regional Council v Wallace Corporation Ltd 
DC Auckland CRN05039500268, 11 September 2007) 
under s 338 of the Resource Management Act 1991 
(the RMA). They then appealed their convictions to 
the High Court, and also (unsuccessfully) challenged 
the jurisdiction of the Council to bring a prosecution 
for an infringement offence (Wallace Corporation Ltd 
v Waikato Regional Council (No 1) [2010] 2 NZLR 556 
(HC) and Wallace Corporation v Waikato Regional 
Council [2011] NZCA 119).

The appeal against conviction was successful 
(Wallace Corporation Ltd v Waikato Regional Council 
HC Hamilton CRI-2008-404-404, 7 October 2010). In 
its subsequent decision on costs, the High Court then 
ordered the Council to pay $416,522 to the defendant. 
Such a considerable award of costs is unprecedented, 
especially in the context of resource management 
prosecutions.

The Council has not appealed either the substantive 
or the costs decisions.

Background

In 2005, a former Wallace Corporation Ltd (WCL) 
employee, Mr Ellis, informed the Waikato Regional 
Council (WRC) that several disused electrical 
capacitors had been buried underneath what is now a 
dissolved air flotation (DAF) plant building on WCL’s 
Waitoa meat-processing, rendering and tanning 
works site. WRC believed that these capacitors 
contained polychlorinated biphenyls (PCBs), a toxic 
pollutant and hazardous substance.

In December 2005, WRC lay charges in the District 
Court for contravention of s 15(1)(d) of the RMA. This 
provision prohibits discharge of contaminants from 
industrial premises into land (where the discharge 
is not expressly allowed by a rule in a regional plan, 
resource consent or regulations). WRC brought 
charges under s 338(1)(a) of the RMA against Mr Dew, 
the WCL employee who gave the order to bury the 

capacitors, and Mr Cross who knew about the burial 
and failed to take steps to remove the capacitors. 
WRC also brought charges against WCL under the 
vicarious liability provisions of the RMA (s 340(1)).

District Court liability hearing

During the course of the District Court proceedings 
WCL conceded to both the burial of the capacitors, 
and the fact that the capacitors contained PCBs. 
WRC needed only to prove that the capacitors were 
“discharging” PCBs into the land. Further, because 
s 15(1)(d) of the RMA is a strict liability offence, no 
element of intent was necessary.

Judge McElrea considered that although no traces of 
PCBs had been detected in the soil or groundwater 
tests, this was because the exact burial site had 
not been located. Additionally, the effects of the 
discharge might not be immediately apparent 
given the topography of the land, and the fact that 
PCBs do not readily dissolve in water. As a result, 
Judge McElrea believed that waiting for evidence of 
contamination to materialise in the groundwater 
would be environmentally irresponsible. He relied 
on the following three factors to infer that there had 
been a discharge from the capacitors:
(1) The capacitors were removed from the WCL site 

because they were leaking.
(2) Three capacitors had had holes drilled in them 

previously to determine whether they contained 
PCBs.

(3) The act of tipping the capacitors into the hole 
would likely have resulted in the capacitors 
being tipped on their sides.

Judge McElrea concluded that WRC had met the 
standard of proof, and that discharge had been 
proven beyond reasonable doubt.

District Court sentencing hearing

Upon conviction, Mr Dew was sentenced to pay fines 
of $40,000, Mr Cross $45,000 and WCL $35,000. The 
District Court also imposed an enforcement order on 
WCL to find and remove the capacitors regardless of 
the expense. The District Court then awarded a total 
of $30,000 in costs to WRC (Waikato Regional Council 
v Wallace Corporation Ltd DC Auckland CRI-2005-
039-1086, 17 November 2008).
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High Court appeal

Appeals were lodged against the convictions and 
sentences. There was also a jurisdictional challenge 
to the ability of WRC to prosecute for an infringement 
offence, and to the ability of the District Court to 
enter a conviction for such an offence. Because the 
jurisdictional challenge concerned the legality of 
the prosecution, it was dealt with as a preliminary 
matter. Neither the High Court nor the Court of 
Appeal accepted the jurisdictional arguments. WCL 
could not appeal the Court of Appeal’s decision on 
jurisdiction because, in the meantime, the High Court 
had issued its decision quashing the convictions.

In its substantive decision, the High Court quashed 
the convictions entered against all three defendants 
(Mr Dew’s conviction was overturned in a separate 
judgment Wallace Corporation Ltd v Waikato Regional 
Council HC Hamilton CRI-2008-404-404, 21 October 
2010). Justice Wild accepted that the capacitors had 
probably leaked PCBs following burial. However, he 
then noted at [60] that “neither suspicion nor what is 
likely achieve the applicable standard of proof”.

At [184] Wild J states:

The Judge’s assessment of the risk of (or potential for) 
environmental harm departed from the evidence he 
had heard, was exaggerated, and was simply wrong … 
the Judge conflated risk of environmental harm with 
actual harm to the environment.

Site investigations had not revealed any evidence of 
PCB contamination and the circumstantial evidence 
from which Judge McElrea had inferred that a 
discharge had occurred was itself unsatisfactory. 
Consequently, Wild J found that there was insufficient 
evidence to prove discharge beyond reasonable doubt.

WCL also appealed the enforcement order made 
against it. In contrast to criminal proceedings where 
the elements of the offence must be proven beyond 
reasonable doubt, an enforcement order will be 
granted where the council shows on the balance 
of probabilities that such an enforcement order is 
justified. Justice Wild held that the enforcement order 
imposed in the District Court was inappropriate 
because it failed to take into account the financial 
and environmental consequences of compliance. In 
its place, Wild J substituted an amended enforcement 
order requiring that WCL install an appropriate 
monitoring system for groundwater, and locate and 
remove the capacitors and all contaminated soil 
upon decommissioning of the plant.

High Court decision on costs

In May 2011, following the High Court decision 
quashing the convictions of all three defendants, 
WCL applied for $416,522 for costs incurred in the 
District Court trial and the High Court appeal. This 
sum comprised $270,282 in legal costs (48 per cent of 
the appellants total legal costs), and $146,240 for the 
fees and expenses of the expert witnesses.

WCL made it clear that it was not seeking costs for the 
earlier appeal regarding the Council’s jurisdiction 
to prosecute. That appeal was unsuccessful and the 
Court had ordered that costs were to lie where they 
fell.

WRC’s position on an award of costs was 
diametrically opposed to that of WCL. WRC accepted 
it would pay its own legal costs because it had 
failed to prove the essential element of “discharge”. 
It further maintained that all costs should lie 
where they fall because the prosecution only came 
about as a result of the actions of the defendants. 
In the alternative, WRC contended that if costs 
were awarded, they should be constrained by the 
Costs in Criminal Cases Act 1967 (CCCA) scale, on 
the basis that the case was not especially difficult. 
Additionally, WRC argued that an award of costs 
should take into account the costs incurred by WRC 
in addressing the unsuccessful jurisdictional appeal.

WRC also advanced a further alternative fallback 
position; namely, that should costs exceed the 
scale prescribed in the Costs in Criminal Cases 
Regulations 1987 (the CCCR), such an award should 
be constrained by the Crown Solicitor Regulations.

Applicable law

The CCCA governs the award of costs in a criminal 
case; this includes a prosecution under the RMA. 
Sections 5, 8, and 13(3) are particularly relevant.

Section 5(1) of the CCCA provides:

Where any defendant is acquitted of an offence … the 
Court may, subject to any regulations made under this 
Act, order that he be paid such sum as it thinks just and 
reasonable towards the costs of his defence.

Section 5(2) provides a non-exhaustive list of matters 
the court shall have regard to where appropriate. 
These factors are relevant to determining both 
whether to make an award for costs and in deciding 
the quantum of any costs awarded.
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Sections 5(3)–(5) of the CCCA provide that there is no 
presumption for or against granting costs in any case.

The nature of the criteria in s 5(2), and the broad 
discretion in s 5 ultimately require an overall 
judgment as to what award of costs would be just and 
reasonable. R v Margaritis HC Christchurch T66/88, 
14 July 1989, at 8 is widely quoted:

The various criteria in s 5 really come down to two 
questions: was the prosecution reasonably and properly 
brought and pursued; [and] did the accused bring the 
charge on his own head.

Section 8 concerns costs on appeals. Although not 
constrained by mandatory considerations like s 5, 
the discretion in s 8 remains subject to the CCCR.

The CCCR sets out a scale for costs that can be 
awarded by the court, and allows a maximum of $226 
per half day. Section 13 of the CCCA allows costs to 
be awarded above scale if the court is satisfied that 
“having regard to the special difficulty, complexity 
or importance of the case” payment of greater costs 
is desirable.

Justice Wild’s decision

Justice Wild identified six principles governing 
an award of costs that he considered particularly 
relevant in this case. First, that the civil costs scale 
is not intended to apply. Secondly, that the civil 
costs scale can nevertheless provide guidance when 
courts award costs in excess of the criminal scale. 
Thirdly, that the court’s general discretion allows 
it to have regard to any other circumstances the 
court considers relevant, including for example; fact 
of acquittal, nature of evidence, and the length and 
complexity of trial. Fourthly, he identified that s 5(2) 
of the CCCA includes factors that the court must have 
regard to (where appropriate), including:

Subs (2)(c): “Whether the prosecution took proper steps 
to investigate any matter coming into its hands which 
suggested that the defendant might not be guilty.”

Subs (2)(d): “Whether generally the investigation into 
the offence was conducted in a reasonable and proper 
manner.”

Justice Wild noted that an objective test applies, 
that the applicable standard is less than that of a 
reasonably prudent prosecuting authority, and that 
the burden of proof rests on the applicant. Fifthly, 

Wild J identified s 5(2)(g) of the CCCA as a relevant 
factor.

Subs (2)(g): “Whether the behaviour of the defendant 
in relation to the acts or omissions on which the charge 
was based and to the investigation and proceedings 
was such that a sum should be paid towards the costs 
of his defence.”

Justice Wild departed from a literal interpretation 
of the section and agreed with Tipping J in R v T 
[1992] 3 NZLR 215 (HC) that a defendant’s behaviour 
can go either towards or against costs. The sixth 
and final principle identified by Wild J is that s 
13(3) of the CCCA allows awards of costs above 
scale where the case is significantly difficult, 
complex or important. The Court in T v Collector 
of Customs HC Christchurch AP167/94, 28 February 
1995 stated at 2 that “the necessary difficulty, 
complexity or importance must be such that it can 
be said to be significantly greater than is ordinarily 
encountered”.

Justice Wild’s ultimate decision that costs should 
be awarded to the defendants relied heavily on two 
factors. The first key factor is that WRC rejected an 
offer from WCL to monitor the site. That offer was 
exactly the same as the amended enforcement order 
ultimately provided in the High Court decision. The 
second factor was that WRC had failed to re-evaluate 
the prosecution in light of new evidence suggesting 
that the Court could not properly infer that there had 
been a discharge.

WCL’s offer to monitor

The crux of WCL’s argument was that the enforcement 
order imposed by the High Court requiring ongoing 
monitoring was exactly the same as what WCL had 
proposed to WRC in November 2005. Therefore, 
the significant sums of money spent defending and 
appealing the convictions could have been avoided if 
WRC had taken a “balanced and informed approach” 
to enforcement. Justice Wild agreed with WCL’s 
argument.

The evidence, or lack thereof, of contamination

Prior to the commencement of the District Court 
hearing WRC was in possession of soil tests taken from 
the periphery of the DAF building in November 2005. 
During the course of the hearing a further test was 
conducted at the site where a WCL employee recalled 
burying the capacitors. Neither of those tests showed 
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any traces of PCBs. The groundwater was tested in 
February 2007 and again no traces of PCBs were found.

By 2009 there was still no evidence of PCB 
contamination, nor had the precise location of 
the capacitors been identified. Further tests were 
conducted at the site where Mr Ellis thought the 
capacitors were buried. These results were available 
in February 2008 and showed no detectable PCB levels.

Justice Wild considered that in light of the growing 
evidence that there was no discharge, WRC should 
have reassessed its case. At [29] Wild J said:

These successive tests required WRC to reassess its 
case in a balanced and objective manner. It needed 
to stand back and inquire: Can the Council still prove 
discharge of PCB into the soil to the requisite standard?

Behaviour of the defendant
The extent to which the applicant brought the 
prosecution on their own head is also a relevant factor 
(R v Margaritis). WRC maintained that prosecution 
would not have been necessary if WCL had not buried 
the capacitors. At [26] Wild J comments:

“That is true, but the appellants [WCL] were not 
charged with burying the capacitors. That submission 
does little more than re-state WRC’s case that discharge 
of PCBs into the soil could be inferred from the burial of 
the capacitors. It conflates burial of the capacitors with 
discharge of PCB into the soil.”

Accordingly, the Court gave no weight to that 
submission.

Public interest considerations

Justice Wild noted the longstanding principle, as 
re-stated in Long v R [1996] 1 NZLR 377 (HC), that 
prosecuting authorities should be treated “more 
tenderly” when bringing a prosecution in the public 
interest. However, he stated that he had difficulty 
reconciling that principle with the Supreme Court’s 
judgment in Reid v R [2007] NZSC 90.

In Reid v R the Supreme Court held that the financial 
impact of an award of costs against the Serious 
Fraud Office (SFO) on its ability to investigate and 
bring prosecutions in the public interest was not a 
relevant consideration. This was because the SFO 
undertakes prosecutions on behalf of the Crown and 
accordingly costs are met by the Crown unless the 
SFO is negligent or acts in bad faith (s 7 of the CCCA).

Public interest considerations do not appear to 
feature any further in Wild J’s decision.

Quantum

Justice Wild awarded the defendants the full 
$416,522 that had been applied for. This comprised 
$270,282 in legal costs, and $146,240 for the expert 
witnesses.

These costs clearly and appreciably exceeded the 
scale mandated in the CCCR. At [56] Wild J stated 
that he had “no doubt the s 13(3) requirements of 
special difficulty were met in this case”; therefore, 
costs above scale were justified. Justice Wild 
acknowledged that WRC may be strictly correct 
in arguing that what is sauce for the goose is not 
necessarily sauce for the gander, and noted that his 
conclusion on the special difficulty of the case did 
not follow simply because above-scale costs were 
awarded in favour of WRC in the District Court.

Counsel for WRC were also critical of the level of 
fees charged for WCL’s defence. Justice Wild made 
the observation that WCL would not have paid fees 
it regarded excessive given there was no assurance 
such fees could be recovered. Consequently, the 
amount was reasonable and WCL was awarded 48 
per cent of its total legal costs, as requested.

With regards to the expert expenses, Wild J noted 
that the evidence was critical to the outcome of the 
appeal. WRC did not provide its own expert evidence 
and instead relied on the evidence provided by WCL. 
For this reason, the Judge considered an award of 
total indemnity with respect to the expert expenses 
was appropriate.

The Law Commission report on Costs in Criminal 
Cases (May 2000) noted that awards of costs have 
exceeded the CCCR scale more often than not. It is 
therefore not particularly surprising that above-
scale costs were awarded and although Wild J’s 
decision was not justified in any great depth, it does 
not appear out of step with his fellow justices.

Comment

Justice Wild’s decision reflects an emphasis on the 
need to maintain the integrity of the criminal justice 
system, and reinforces the prosecution’s obligation to 
prove the elements of the offence beyond reasonable 
doubt. However reprehensible, the burying of the 
capacitors was not itself an offence. This decision 
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serves as a warning to councils to ensure that they 
conduct prosecutions in a balanced and informed 
manner.

Nonetheless, WRC may feel harshly treated by the 
costs decision. Although WRC’s investigations were 
inadequate and there was no direct evidence of 
discharge, Judge McElrea was willing to infer from 
the evidence that the capacitors were discharging 
PCB into the land. Justice Wild treats the case as 
relatively cut and dry; however, there was clearly 
room for argument which brings into question 
whether, and to what extent, an award of costs 
in favour of the defendants was appropriate. The 
position is certainly not as clear cut as, for example, 
in Manawatu-Wanganui Regional Council v Downer 
EDI Works Ltd (No 4) DC Palmerston North CRI-
2008-031-348, 26 November 2009, where costs were 
awarded to the defendant following an unsuccessful 
prosecution for discharge in breach of s 15(1)(a) of the 
RMA, where the discharge was in fact authorised by 
a deemed water permit.

More broadly, the decision raises the issue of whether 
local authorities should be treated “more tenderly” 
for public interest reasons when making costs 
awards. Regional councils do not bring prosecutions 
on behalf of the Crown, and are not covered by s 
7(1)(a) of the CCCA; therefore, the Supreme Court’s 
decision in Reid v R regarding the relevance of the 
financial impact of an order for costs does not appear 
to apply to regional councils. Arguably, Reid v R does 

not detract from the need to consider the role of 
prosecutions brought in the public interest, and the 
court should be aware of the inhibiting effect that 
the prospect of an award of costs in favour of the 
defendant may have on the council.

Councils have a duty to enforce environmental 
standards, and an award of costs against a local 
authority has the potential to affect the authority’s 
ability to carry out these duties. Such awards could 
deter councils from bringing prosecutions, and 
the financial implications may further impede 
the council’s ability to investigate and pursue 
prosecutions. Then again, the decision to prosecute 
under the RMA should not be undertaken lightly, as 
an ill-prepared or inappropriate prosecution places 
unwarranted and potentially significant costs on 
defendants. An award of costs may therefore act as an 
incentive to promote high standards of investigation 
and prosecution.

Although Wild J quashed the defendants’ convictions, 
he retained an (amended) enforcement order against 
WCL, requiring WCL to continue monitoring the site 
and to remove the capacitors upon decommissioning 
of the DAF plant. This decision serves as a reminder 
that the ability to prosecute under the RMA is only 
one of a variety of enforcement actions available to 
councils. In circumstances where a council is not 
confident it can prove the offence “beyond reasonable 
doubt”, an enforcement order may be the appropriate 
course of action rather than pursuing prosecution.
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Recent cases
Treble Tree Holdings Ltd v Marlborough District 
Council [2012] NZEnvC 88

Bronwyn Carruthers, Partner, and Brigid Kelly, 
Senior Solicitor.

This interlocutory decision addresses the status 
of scientists under section 274(1)(d) of the RMA 
and whether such individuals can be considered as 
persons having “an interest in the proceedings that is 
greater than the interest that the general public has”.

Background

The substantive matter relates to an application 
made in August 2009 by Treble Tree Holdings Ltd for 
three new coastal permits for aquaculture at Treble 
Tree Point, Waitata Reach on the northern side of the 
outer Pelorus Sound. The applications were refused 
by the Marlborough District Council and appealed to 
the Environment Court in July 2010. In August 2010, 
Mr R Schuckard, a professional ornithologist, filed a 
section 274 notice under section 274(1)(d) claiming 
an interest greater than the public generally. He had 
not submitted on the application and therefore was 
unable to become involved under section 274(1)(e). 
Treble Tree Holdings Ltd advised the Court as early as 
October 2010 that it did not accept that Mr Schuckard 
had status to appear but agreed, on a without 
prejudice basis, to put the issue aside while mediation 
took place. Mediation did not occur until 2012 and no 
agreement was reached between the parties.

In March 2012, Treble Tree Holdings Ltd applied to 
the Court for an order that Mr Schuckard’s notice was 
invalid on the grounds that he did not have an interest 
in the proceedings greater than the public generally.

Mr Schuckard’s notice and interest

Mr Schuckard is a professional ornithologist with 
a particular interest in King Shags, their lifecycle 
and population in the Marlborough Sounds. He 
has authored and peer-reviewed a number of 
publications on King Shags and had been project 
manager for a King Shag Conservation Management 
Strategy. In his affidavit, Mr Schuckard stated that: 
“My interest does not involve the occupation of 
marine space by marine farms, my interest is strictly 
to ensure that the Court has before it information 
as to the King Shag and its feeding grounds in the 
context of the Appeal before it”.

Mr Schuckard’s section 274 notice recorded his 

previous involvement in Environment Court cases 
involving aquaculture in the Marlborough Sounds. 
He has been involved in marine farming on the 
outer Pelorus Sounds for over 16 years, including 
having been involved in a previous Environment 
Court hearing in 1995 (Trio Holdings and Treble Tree 
Ltd v Marlborough District Council EnvC Wellington 
W126/96, 27 September 1996).

Mr Schuckard stated that he was not aware of 
the current application at the time of the Council 
hearing and that he had sought legal advice as soon 
as he became aware of the application. His section 
274 notice did not include any reference to his main 
concern (being the possible effects of new mussel 
farms on the population of the endemic King Shag). 
However, the decision recorded Mr Schuckard’s 
solicitor’s submission that, given the time pressures 
involved, Mr Schuckard’s concerns may not have been 
fully understood at the time the notice was lodged.

Procedural issues and authorities on s 274(1)(d)

An initial procedural issue considered in the 
decision was whether Treble Tree Holdings Ltd 
should have made an application to strike out the 
section 274 notice. However, presiding Judge Jackson 
accepted the High Court’s decision in Meadow 3 Ltd v 
van Brandenburg (2008) 14 ELRNZ 267 which stated 
that “the principles applicable in a strike-out context 
[are] of no relevance” when the validity of a section 
274 notice is challenged. Instead, the Judge agreed 
that the validity of a section 274 notice should be 
considered under section 279(1)(a) “whereby an 
Environment ... Judge may make orders in the course 
of a proceeding”.

In reviewing the background to section 274(1)(d), 
the Judge highlighted amendments that have been 
made to the section by the Resource Management 
(Simplifying and Streamlining) Amendment Act 
2009. The Simplifying Act replaces the phrase “the 
public generally” with the phrase “that the general 
public has”. While the Judge found that it played no 
part in this particular decision, he noted that the 
new words in the Simplifying Act were arguably a 
dilution of the previous test as “the interest of the 
general public is often apathetic”.

The Judge considered the authorities on s 274(1)(d) and 
in particular the leading case Purification Technologies 
Ltd v Taupo District Council [1995] NZRMA 197 (PT) 
as clarified by Meadow 3 Ltd v van Brandenburg. In 
Purification Technologies, Judge Shepherd wrote 
that “the interest in the proceedings greater than 
that of the public generally which qualifies a person 
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to appear and call evidence must be one of some 
advantage or disadvantage, such as that arising from 
a right in property directly affected, and which is not 
remote”. In that decision, Judge Shepherd concluded 
that “an interest in the preservation of a particular 
environment, or an intellectual or emotional 
concern” would not be sufficient to be considered as 
an interest in the proceedings greater than the public 
generally. In the High Court’s decision in Meadow 3 
Ltd, Justice Pankhurst clarified that “intellectual or 
emotional concern is insufficient, absent an interest 
in the proceedings based on some genuine advantage 
or disadvantage, often of a proprietorial nature, and 
which is not remote”.

Judge Jackson also considered whether the status 
of the King Shag as a rare bird meant that s 6(c) 
(the protection of areas of significant habitats of 
indigenous fauna) came into play. More specifically, 
he considered whether the subject of Mr Schuckard’s 
interest (ie the protection of a potentially significant 
habitat) could support a claim of an interest greater 
than that of the public generally/general public 
has. Ultimately, however, the Judge found that the 
appropriate approach is to consider the interest of 
the aspiring party, not the particular environment 
under consideration.

Determination

The Judge was critical of the reference to “intellectual” 
in the Purification Technologies decision noting 
that “ ‘Intellectual’ is used there with a pejorative 

whiff: it suggests ‘academic’, ‘non-practical’, and 
‘not engaging in the real world’ ”. Instead the Judge 
commented that practical scientific researchers 
should be accorded more respect, and that robust 
scientific evidence is about the best evidence a court 
can hope for. The Judge determined that a person 
who has carried out practical scientific research in 
an area has more than a mere intellectual interest 
in the proceedings about that area and may claim 
to have an interest in the proceedings greater than 
the general public has. He did note however, that 
a sufficiently high threshold of research should 
be crossed, for example the publication quality of 
scientific papers.

Judge Jackson held that Mr Schuckard does have an 
“interest greater than the general public has” as an 
ornithologist with published research on the use by 
King Shags of the site subject to the application. He 
noted that Mr Schuckard’s previous involvement in 
the 1995 appeal was irrelevant to his ability to join 
these proceedings under section 274(1)(d).

It remains to be seen how this case will be applied 
in future situations involving applications to join 
proceedings on the basis of having an interest 
greater than the general public has. In particular, 
the Judge in this decision made no finding in relation 
to whether there was “some genuine advantage or 
disadvantage ... which is not remote”, which was a 
consideration in both the Meadow 3 Ltd High Court 
decision and the Purification Technologies Planning 
Tribunal decision.
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