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TRUSTEES OF THE MOTITI ROHE MOANA TRUST 
V BAY OF PLENTY REGIONAL COUNCIL [2018] 
NZENVC 67

Last November’s issue of RMJ examined the High Court’s 
decision in Attorney‑General v Trustees of the Motiti Rohe 
Moana Trust [2017] NZHC 1429, (2017) 20 ELRNZ 1 in which 
Whata J confirmed that regional councils can manage the 
effects of fishing that are not directly related to biological 
sustainability of the aquatic environment as a resource 
for fishing needs. Examples of legitimate controls include 
recognising Māori values, protecting natural character and 
landscape values, or maintaining indigenous biodiversity. 
A control must be strictly or demonstrably necessary to 
achieve the specific outcome and its necessity clearly 
demonstrated. 

Leave to appeal Whata J’s decision to the Court of Appeal 
has been granted to the Crown in respect of four questions 
of law which address the interplay between the Resource 
Management Act 1991 (RMA) and the Fisheries Act 1996 
and the scope of the restriction in s 30(2) of the RMA on 
the exercise of regional council functions to control fishing, 
in particular to make provision for Māori interests and 
maintain indigenous biodiversity. A cross-appeal has been 
filed by the Motiti Rohe Moana Trust (Trust) questioning 
the lawfulness of the High Court’s statement that regional 
councils should only exercise the s 30(1)(ga) function of 
maintaining indigenous biodiversity to control fishing if it 
is “strictly necessary” to achieve that purpose (Attorney‑
General v Trustees of the Motiti Rohe Moana Trust [2017] 
NZHC 1429, (2017) 20 ELRNZ 1 at [20]). 

In the meantime, the “finer grain” evidential analysis 
emphasised by the High Court as required to determine 
the “strict necessity” of a fishing control in the coastal 
marine area, has been successfully undertaken in the Bay 
of Plenty in respect of appeals on the Proposed Regional 
Coastal Environment Plan. In a decision that is interim 
pending both finalisation of wording of key provisions and 
a decision from the Court of Appeal, the Environment Court 
has confirmed the necessity of a prohibition on damage, 
destruction or removal of flora and fauna, including by 
fishing, over specific areas within a wider Motiti Natural 
Environment Management Area (MNEMA) (Trustees of the 
Motiti Rohe Moana Trust v Bay of Plenty Regional Council 
[2018] NZEnvC 67). The prohibition includes Otāiti/
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Astrolabe Reef, the site of the MV Rena maritime disaster 
and final resting place of the ship’s wreckage.  

CONTEXT AND APPEAL

Motiti Island and its surrounding network of reefs and 
islands exhibits “a rich eco-system created by the 
confluence of land, fresh water and sea water; but also a 
heavy overlay of Maori interests within this area, together 
with the imposition of more recent European occupation 
and interest” (Trustees of the Motiti Rohe Moana Trust 
v Bay of Plenty Regional Council [2018] NZEnvC 67 at [16]). 
Within its boundaries are outstanding natural landscapes, 
regionally significant landscapes, areas of significant 
cultural value, areas of outstanding and high natural 
character, Indigenous Biological Diversity-A Areas (which 
align with the matters in Policy 11(a) of the New Zealand 
Coastal Policy Statement 2010 (NZCPS)), and Indigenous 
Biological Diversity-B Areas (which align with Policy 11(b)).

These areas are all identified by the Bay of Plenty Regional 
Policy Statement and/or the Proposed Regional Coastal 
Environment Plan, which include maps and schedules of 
the values and attributes that make each area worthy of 
protection, as well as some key threats. In many locations 
those different overlays overlap and the same attributes 
and values have contributed to identification. Importantly, 
the presence, abundance, and diversity of marine life and 
of marine habitat are key attributes or values for many 
sites. A number of sites also specifically identify fishing as 
having a negative impact on those attributes and values 
(for example, at [66]–[67]).

Consistent with the NZCPS, the regional planning instruments 
include objectives and policies requiring the protection of 
outstanding natural landscapes and outstanding natural 
character areas and the most significant sites for biodiversity 
by avoiding adverse effects on their values and attributes, 
and protection of high natural character and other important 
biodiversity sites by avoiding significant adverse effects. The 
planning instruments also require that cultural values are 
recognised and provided for. 

What the Proposed Regional Coastal Environment Plan 
didn’t include was any method to control fishing in order 
to avoid adverse effects, despite fishing being identified 
as having an adverse impact on Motiti and its surrounds. 
The Trust appealed that decision, seeking identification 
of Motiti Island and its surrounds as the MNEMA and 
prohibited activity status for fishing within that area as the 
necessary method to avoid adverse effects. 

Identification of the MNEMA was confirmed in 2015 (Motiti 
Rohe Moana Trust v Bay of Plenty Regional Council [2015] 
NZEnvC 22 and [2015] NZEnvC 77). However, resolution of 
the question regarding controls on fishing was hindered, 
first by a challenge to scope and then by Environment 
Court and High Court proceedings to confirm regional 
council jurisdiction to control of fishing. Although that issue 
is now before the Court of Appeal, the Environment Court 
proceeded to hear the appeal on the basis of the High 
Court’s findings. 

THE DECISION

In its interim judgment delivered in May, the Environment 
Court relied on the High Court’s decision confirming 
jurisdiction to confirm a prohibition on fishing in specific 
parts of the MNEMA. In reaching its decision the 
Environment Court interpreted the High Court’s statement 
that a control on fishing must be “strictly necessary” as 
requiring a “direct connection” between the relevant 
objectives and policies and the method sought (at 
[119]). It took a careful and methodological approach to 
determining whether this had been achieved, undertaking 
the necessary fine-grained analysis of the MNEMA marine 
environment and the pressures on it:

• The Court identified the overlays within the area and 
analysed their respective attributes and values. It 
identified indigenous biodiversity, indigenous habitat 
provided by the diverse geology and substrate, and 
the connectedness of the islands, reefs and water, 
as important to and common between the different 
overlays (at [44]–[79] and [80]–[83]). It also identified the 
policy direction and effects management framework 
applying to each overlay.

• It then examined the pressures on the MNEMA. The 
Court first turned to the pressures identified in the 
Regional Policy Statement and Proposed Regional 
Coastal Plan. Fishing was specifically identified as 
a pressure resulting in modification of the natural 
character of the area (at [66]) and threatening marine 
biota populations and biomass (at [67]). The Court then 
turned to observational, scientific evidence, in particular 
the positive impact of the exclusion zone put in place 
after the grounding of the MV Rena.  It concluded that 
fishing was having a detrimental impact (at [88]–[90]). 

• It then focused in on key areas within the MNEMA, 
looking at the identified attributes and values, the 
relevant effects management framework, and the 
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evidence of fishing pressure alongside one another 
to determine if a prohibition on fishing was strictly 
necessary (at [120]–[141]). 

The Court concluded there were three sub-areas within 
the broader MNEMA where a prohibition on fishing was 
necessary to ensure adverse effects on the particular values 
and attributes were avoided: 

• Otāiti because of its significant biodiversity values 
(falling under Policy 11(a) NZCPS) and its outstanding 
natural character values, in particular those relating to 
flora, fauna, and habitat (at [121] and [127]–[130]). 

• Motunau Island and its marine area because of its 
significant biodiversity values (falling under Policy 11(a) 
NZCPS) and its outstanding natural character values, in 
particular those relating to flora, fauna and habitat (at 
[121] and [127]–[130]).

• Motuhaku Island because of its outstanding natural 
character values which were considered so significant 
as to justify its identification as an area to protect flora, 
fauna, and habitat (despite it not being an identified 
significant biodiversity site) and the outstanding natural 
feature and landscape values of the surrounding reef 
collective (at [131]). 

Importantly, in determining the precise boundary of the 
area to which the prohibition would apply the Court took an 
ecosystem-based approach, as opposed to relying solely 
on individual, isolated boundaries of the protected sites 
identified in the planning instruments. Instead it used those 
boundaries as a starting point around which it applied a 
“buffer” or “supporting” zone in which fishing is also to 
be prohibited. The Court found that on the evidence this 
buffer was required to ensure adverse effects on the core 
area were avoided due to the importance of surrounding 
supporting ecosystems and mobility of many marine 
species (at [89] and [91]–[95]). Birds, for example, depend 
on an abundance of fish, particularly during nesting periods, 
to provide a food source close to their nest sites. Similarly, 
sea lions depend on fishing in the immediate vicinity to 
reduce their fishing effort as they use the reef for resting 
during low tide periods (at [92]). Also consistent with an 
ecosystem approach the buffers were drawn so as to ensure 
connectivity between key features and representation of 
different substrates, as opposed to by a specified distance 
(at [124]–[125], [132] and [161]). For Motunau Island, this 
captured the surrounding underwater shelf area (at [125]), 
for Otāiti its connection with other features in a “sausage-
like shape” to the southwest of the reef, in particular Te 

Porotiti, Okaparu and Te Papa (at [125]), and for Motuhaku 
Island a 1km marine area (at [132]).

In the balance of the MNEMA the Court directed that 
specific provision be made in the monitoring methods for 
analysis of the impacts of fishing to determine if additional 
controls are required. It also expressly identified the overall 
framework as an interim one while “various bodies seek 
to adopt an integrated approach to avoidance of adverse 
effects” (at [203]). 

The Court rejected argument that the controls were an 
inappropriate restraint on commercial fishing on the basis 
that the area subject to protection was a tiny portion of 
the overall Quota Management Area and that there was no 
evidence that the post-Rena exclusion zone, which covered 
a larger area, had any impact on commercial fishing (at 
[142]–[148]).

The Court undertook a s 32 analysis. In terms of the 
Council’s functions, it concluded that the power under s 
30(1)(ga) of the RMA is to maintain indigenous biodiversity. 
It found that in appropriate circumstances this may include 
an area beyond identified outstanding natural character or 
significant biodiversity sites, to create either a protective 
or buffer zone (at [161]). The Court checked its provisions 
against both the superior planning instruments and pt 
2 of the RMA, noting in particular that protection of the 
environment is a core element of sustainable management 
(at [163]). It held that there was no doubt as to the “unity 
of purpose” between pt 2 and the relevant NZCPS Policies 
(at [166]). This was supported by the enhanced tourism 
and recreational opportunities (and associated economic 
benefit) afforded by the provisions, particularly diving 
around the wreck of the MV Rena, and the provision made 
for kaitiaki to continue to use kai moana, although it would 
limit this in particular areas (at [174]–[176] and [186]).

The Environment Court’s decision has not been appealed.

IMPLICATIONS & OBSERVATIONS 

The implications of the Environment Court’s decision 
are significant and represent a positive step forward to 
achieving effective marine biodiversity management:

• Until recently, New Zealand has often taken a siloed 
approach to marine management, identifying and 
protecting small pockets of significant residual 
biodiversity. But the environment itself does not work 
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in that manner; animals have little respect for human-
created boundaries. Connections between different 
areas, like reef rock to sand, are critical. Ecosystem-
based management is designed to fit with this reality. It is 
based on core principles that seek to restore biodiversity, 
recognise the multi-functional nature of ecosystems and 
maintain their adaptive capacity (Simon F Thrush, Kari 
E Ellingsen and Kathryn Davis “Implications of fisheries 
impacts to seabed biodiversity and ecosystem-based 
management” (2016) 73 IJMS i44). The Environment 
Court’s application of an ecosystem-based approach 
leading to the introduction of buffer zones determined 
by reference to environmental features and the area 
needed to support those features’ significant values, 
is a significant step forward in marine management. It 
provides the precedent for this approach to be applied 
elsewhere, like the Marlborough Sounds where controls 
on fishing in marine significant natural areas and a 
surrounding buffer zone are being considered. 

• To date, a key avenue for achieving comprehensive 
marine protection was through the establishment of 
marine reserves. There are two marine reserves in the 
Bay of Plenty: Mayor/Tuhua, which is 10.6km2 and Te 
Paepae Aotea, which is 12.67km2 (www.doc.govt.nz/
marinereserves). In comparison, the three areas subject to 
protection by virtue of the Environment Court’s decision 
are 39.7km2, 20.2km2 and 8.93km2, making a total area 
of 68.83km2 (approximate calculation from Annexure 
A to the Environment Court’s decision); approximately 
three times the size of the existing marine reserves. This 
highlights the potential for protection under regional 
policy statements and plans under Environment Court 
oversight, as guided by the NZCPS and the RMA.

• The Court rejected arguments that the controls were 
unenforceable. It highlighted education as a key tool for 
ensuring the prohibition was respected. It also identified 
honorary fishing officers as a potential solution. However, 
regionally installed marine protection zones also provide 
an opportunity for partnership between regional 
councils and tangata whenua in both governance 
and management. This is particularly so in areas like 
Motiti where biodiversity values and cultural values are 
intimately intertwined. This could be used as a vehicle 
for incorporating Mātauranga Māori and Tikānga Māori 
into day-to-day environmental practice, for example as 
part of the monitoring and reporting framework. 

• The Court accepted that far from being a significant 
economic cost, the controls on fishing were part 
of a broader economic benefit. The opportunity to 
combine a visit to one of the world’s more significant 
wrecks with the viewing opportunities for biodiversity, 
including pelagic fish, was seen to have the potential for 
significant, long-term economic gain for the Tauranga 
(Bay of Plenty) region. This clear statement of a move 
away from outdated views of environmental protection 
as economic cost is stimulating and timely.

NEXT STEPS

As noted, the Environment Court’s decision is interim 
pending wording being finalised, and pending a decision 
from the Court of Appeal on Councils’ jurisdiction to control 
fishing under the RMA. As a hearing date is yet to be set, 
that is likely to be some way in the future. In the meantime, 
the Bay of Plenty and Marlborough regions will provide the 
test case for how regional controls on fishing to protect 
marine biodiversity and other natural values will play out. 
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