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The above two quotes are from Climate Change Minister 
James Shaw. Mr Shaw has recently released a consultation 
document, Our Climate Your Say!, asking New Zealanders 
for their views on proposed new climate change legislation – 
The Zero Carbon Act. 

This Act is potentially transformational new legislation for 
New Zealand that will have far reaching implications for our 
economy, society and environment. 

The Zero Carbon Act proposes to place a new 2050 
emissions reduction target in legislation. To support this 
target, the Act also proposes to establish an Independent 
Climate Change Commission and a mechanism to set 
“carbon budgets” for the New Zealand economy. 

A carbon budget will set the total greenhouse gases the 
New Zealand economy can emit over a series of subsequent 
five-year periods. Carbon budgets represent a novel new 
approach to resource management in New Zealand, not 
used in other environmental areas. 

Mr Shaw has noted New Zealand’s commitments under 
the Paris Agreement on Climate Change as a driver for 
taking this action. In this article I will outline New Zealand’s 
obligations under the Paris Agreement and some of the 
approaches proposed by the Minister for New Zealand to 
respond to these obligations.

AIMS OF THE PARIS AGREEMENT ON CLIMATE 
CHANGE

The “Paris Agreement” was adopted in December 
2015 by the Parties of the United Nations Framework 
Convention on Climate Change (the Convention). The 
Paris Agreement was adopted “under” the Convention, 
and as a result should be read in conjunction (or subsidiary) 
with the requirements of the Convention.  

The Objective of the Convention and “any related legal 
instruments” is to stabilise atmospheric concentrations 
of greenhouse gases at a level that will avoid dangerous 
changes in the climate (art 2). 

The Paris Agreement seeks to provide a mechanism to 
implement this objective and further define this objective, 
but it does not change this objective or other provisions of 
the Convention. 

The Convention contains a level of unhelpful ambiguity in 
not defining “dangerous” levels of climate change. Article 
2 of the Paris Agreement addresses this ambiguity by 
aiming to hold the level of increase in global temperatures 
to well below 2 degrees Celsius, and to pursue efforts to 
limit temperature increase to 1.5 degrees Celsius. 

The Paris Agreement is further defining the objective of the 
Convention, but not changing it.

Article 2 of the Paris Agreement also defines the aim of the 
Paris Agreement as enhancing the implementation of the 
Convention, “in a manner that does not threaten food 

“[W]e can grasp an extraordinary opportunity to upgrade our economy, not just to be ‘clean 
and green’ but also more productive, more resilient and better paid”. 

“The transition will affect every sector of the economy, but the change will be more far reaching 
in some than others. For that reason, we are absolutely committed that this transition will be 
planned, gradual and carefully phased in.”

THE ZERO CARBON ACT PROPOSES NEW 
APPROACHES TO RESOURCE MANAGEMENT

Continued

INSIDE

3: The Zero Carbon Act 
Proposes New Approaches to 
Resource Management

3

16: Subdivision Consent 
Appeals

29: Case note: Matakana Coast 
Trail Trust v Auckland Council

16

29

10: Using the Power of People 
and Technology to Establish 
“Smart Cities”

10

21: Reflections on the  
Unitary Plan Process

31: Case note: Page v 
Whanganui District Council

21

31

14: Alan Albert Bradbourne 
(1942–2018)

14

25: A New Weapon in the Battle 
for Marine Biodiversity:  
Environment Court Approves 
First Example of Regional 
Coastal Plan Controls on Fishing

33: Book review: Beyond 
Manapouri: 50 years of 
environmental politics in 
New Zealand

25

33
Editorial:
9: Bronwyn Carruthers, Partner, Russell McVeagh

Author:
Paul Melville, Associate – 
Policy Advisor, Beca

www.rmla.org.nz


RESOURCE 
MANAGEMENT  
JOURNAL 5w

w
w

.r
m

la
.o

rg
.n

zRESOURCE 
MANAGEMENT  

JOURNAL4

w
w

w
.rm

la.org.nz

production”. This language was important recognition 
of the need to continue to produce food for many low 
and middle-income countries in Africa, South Asia and 
South America, and the difficulty of reducing greenhouse 
gas emissions from food production, but its importance in 
providing direction for New Zealand should also not be 
overlooked. 

Long-term requirements for countries to reduce 
emissions

Article 4 of the Paris Agreement provides detail on the 
emissions reductions and country actions envisioned to 
achieve the aim of avoiding dangerous climate change. 

Paragraph 1 of this Article states that all “Parties” aim to 
peak and rapidly reduce emissions, reaching a “balance” 
of emissions and removals (i.e. forestry) in the second half 
of this century. As a party to the Agreement, New Zealand 
has taken on this aim. 

This language, of balancing emissions and removals, is the 
language that is described as requiring New Zealand to 
reach “net-zero” greenhouse gases, and the genesis of the 
Zero Carbon Act. 

Countries are also asked to develop long-term, low-
emissions development strategies and submit these to the 
Convention Secretariat by 2020. 

Short-term requirements for countries to reduce 
emissions

Thus far, everything described in this article has required 
only long-term action. Short-term measures are vital if 
the Paris Agreement is to achieve the aim of avoiding 
dangerous climate change. 

In my view, the Paris Agreement has a very effective 
mechanism to drive ambitious mitigation in the short-term. 

In 1998, the Convention adopted the Kyoto Protocol. The 
Protocol contained legally binding targets for developed 
countries only, for the period 2008–2012. The United States 
never ratified the Protocol, while New Zealand, Canada, 
Russia and Japan all either withdrew from the agreement 
or abstained from renewing commitments post-2012.

As targets were legally binding, targets had a high 
degree of stringency (legal force), but countries were 

weary of adopting ambitious targets that may later prove 
harder than expected to achieve. In hindsight, the Kyoto 
Protocol could be described as very stringent, but lacking 
participation and ambition. 

These three factors were discussed in detail in the 
negotiations for the Paris Agreement (for example, see 
Daniel Bodansky and Elliot Diringer Building Flexibility 
and Ambition into a 2015 Climate Agreement (Center 
for Climate and Energy Solutions, June 2014); and 
Daniel Bodansky The Durban Platform: Issues and Options 
for a 2015 Agreement (Center for Climate and Energy 
Solutions, December 2012)). It was viewed that stringency, 
participation and ambition were factors that could pull 
against each other, and it would be difficult to achieve 
all factors within a single agreement. The more stringent 
the rules relating to short-term targets became, the less 
ambitious country targets would become. The more 
requirements relating to ambition were introduced, the 
less participation a new agreement would achieve, and so 
on (see Figure 1). 

Figure 1: Stringency, participation and ambition of 
international climate change agreements.

The content of the Paris Agreement could be argued to 
reflect a short-term prioritisation on “Participation” in the 
first instance, with mechanisms developed to increase 
“Ambition” over time, while accepting the agreement 
would always have a lower degree of “Stringency”, or legal 
force, to the previous Kyoto Protocol.

The ambition mechanism

It is important to recognise that, as democratic countries, 
we will always be held to account by the court of public 
opinion to an equal or even greater extent than we will be 
held to account through fine legal print of environmental 
agreements. 

There will always be domestic political pressure for our 
government to support the aims of the Paris Agreement 
and show that we are playing an adequate role in global 
environmental efforts.

Equally, populaces around the world are likely to respond 
negatively if other countries don’t engage in the Paris 
Agreement. The EU, for example, has already signalled 
that lack of engagement in the Paris Agreement is a barrier 
to engaging in Free Trade Agreement negotiations with 
the United States. 

The Paris Agreement leverages this court of public opinion. 

Under the Paris Agreement (arts 4 and 13), countries are 
legally required to submit a short-term target every five 
years, report “information necessary to track progress” 
towards this target, and pursue domestic policies that aim 
to achieve this target. 

In other words, “You must have a target”, “You must aim 
to achieve that target”, and “You must report how you 
perform against that target”.  But, “You don’t have to 
legally achieve that target” (unlike the Kyoto Protocol). 

In addition, every five years the Paris Agreement undertakes 
a “global stocktake” of progress towards achieving the 
long-term goals of the Agreement (art 14). This is a further 
opportunity to place public pressure on the collective 
action of all countries. 

An initial mitigation review is occurring presently. The 
first set of targets are confirmed in 2020, and the first full 
global stocktake occurs in 2023. This global stocktake then 
informs the targets set in 2025, which is followed by a 
global stocktake in 2028, and so on. 

Through this mechanism, and the court of public opinion, 
collective and individual ambition is continuously ramped 
up over time through the collective peer pressure of the 
action taken by other countries, and the findings of the 
global stocktake.

New Zealand has already submitted a target for the period 
2021–2030. New Zealand’s target is to reduce emissions 
to 30 per cent below 2005 levels by 2030. This target 
will be converted to an emissions limit for each year from  
2021–2030.

NEW ZEALAND’S 2050 TARGET 

Our Climate Your Say! outlines three potential 2050 
targets for New Zealand. Each target differs in its coverage 
of different gases but aims to take the gases covered to 
net-zero (net-zero meaning New Zealand removals from 
forestry are at least as great as our emissions). 

New Zealand’s greenhouse gas emissions are presently 44 
per cent from carbon dioxide, 43 per cent from methane, 
12 per cent from nitrous oxide, and 2 per cent from other 
gases. 

The three options put forward would either see all gases 
reduce to zero, all gases except methane reduce to zero, 
or only carbon dioxide reduce to zero. As methane and 
nitrous oxide are together more than half of New Zealand’s 
emissions, these options present significantly different 
abatement tasks. 

There is some strong rationale for potentially treating 
gases differently in long-term targets, and this is discussed 
in the consultation document. 

CARBON BUDGETS

Setting targets for 2050 can feel like quite an academic 
task, considering today’s political leaders are likely to be 
long into retirement by the time the target is realised! 

Carbon budgets are where the rubber really hits the road 
on this target. Carbon budgets convert New Zealand’s 
2050 target into a series of five-year carbon budgets from 
2021–2030. These may also correspond to New Zealand’s 
short-term targets under the Paris Agreement. 

The consultation document proposes that New Zealand 
establish three carbon budgets right away, to provide a 
15-year period of certainty, and that new carbon budgets 
are established every five years (see Figure 2).

Continued

Stringency
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• Paris Agreement
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Figure 2: Potential carbon budgets (source: Ministry for 
the Environment).

The carbon budget establishes the emissions limit for the 
economy. This carbon budget could be transferred onto 
the economy through the Emissions Trading Scheme (ETS) 
by linking the supply of units in the ETS to the carbon 
budget. Alternatively, the Government could set a range 
of policies to achieve the carbon budget.

The Ministry for the Environment has released a provisional 
carbon budget for New Zealand for the period 2021–
2030 (see Figure 3). This target reflects our current Paris 
Agreement short-term target, and our forecast greenhouse 
gas emissions under present policy and emissions prices. 

emissions by 25 per cent from business as usual to achieve 
our first target. 

The Government has indicated that it expects its “One 
Billion Trees” programme to deliver 20-50 million tonnes 
of removals for the period 2021–2030. This programme will 
therefore contribute only 10-25 per cent of the abatement 
required to achieve the 2021–2030 carbon budget.

Half of New Zealand’s greenhouse gases are from 
agriculture (Ministry for Primary Industries), so if this sector 
is not able to reduce emissions from forecast levels, the 
remainder of the economy would have to reduce emissions 
by almost 50 per cent over the period.

Given the start of this period, being 2021, is only three 
years away, a 50 per cent reduction represents an immense 
challenge. 

The ETS currently has an over-supply of units (Ministry for 
Environment). These units entered the scheme during the 
period that New Zealand had access to the Kyoto Protocol 
international carbon market. These units are expected to 
be drawn-down to more normal levels by approximately 
2021. The Government has also signalled that it intends to 
very shortly remove or adjust the $25 price cap in the ETS.

These three factors can be expected to lead to substantially 
higher emissions prices in the 2020s (potential for two to 
ten-fold increase).

This will be an area to closely monitor for New Zealand 
organisations that face obligations under the ETS. 

Legality of carbon budgets

The Government is consulting on the legal nature of carbon 
budgets, including the ability for future governments 
to allow New Zealand’s emissions to exceed the carbon 
budgets set. 

The Government proposes in the consultation document 
Our Climate Your Say! that, when setting a new carbon 
budget, future governments will be required to publish:

• a 10 to 15-year outlook on the pathway choices for 
budget;

• specific policies to reduce emissions and achieve the 
budget;

Figure 3: Provisional carbon budget 2021–2030 (source: 
Ministry for the Environment).

What stands out is the large gap between forecast 
greenhouse gas emissions (demand) and the provisional 
carbon budget (supply). 

With a forecast emissions level of 804 million tonnes of 
carbon dioxide equivalent emissions, and provisional 
carbon budget of 601 million tonnes, this provisional 
budget is forecasting New Zealand will need to reduce 

• other actions that are needed; and

• measures to address impacts on vulnerable communities 
and sectors.

THE PROPOSED CLIMATE CHANGE 
COMMISSION 

The Government plans to establish an Independent 
Climate Change Commission to undertake an advisory role 
on climate change. 

The Commission could support the Government to 
establish subsequent carbon budgets and develop the 
material released in conjunction with carbon budgets (listed 
above). The Commission could also have an independent 
oversight role, having the ability to release its own analysis 
on the likelihood that Government policy will successfully 
hold emissions within the carbon budgets set. 

POTENTIAL IMPLICATIONS GOING FORWARD 

The Zero Carbon Act, Paris Agreement and existing 
ETS combine to present quite a complex set of legal 
requirements on the New Zealand economy. I have done 
my best to explain them in this article, but it is no easy task.

Resource Management Law Association members are 
likely far more familiar with the Resource Management 
Act 1991 than the climate change instruments mentioned 
above. This is potentially something that could change if 
the Climate Change Minister is successful in implementing 
the Zero Carbon Act as proposed. 

Particularly as we enter the 2020s, and a period of potential 
carbon budgeting and higher emissions prices, there is the 
potential for challenges to how the government of the day 
is allocating a fixed carbon budget across different sectors 
of the economy. 

There are also potential models for replication in other 
areas of resource management. Of note, the Land and 
Water Forum has also proposed the establishment of a 
commission to undertake an independent advisory role. 
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Welcome to the August 2018 issue of the Resource 
Management Journal.

First, I want to acknowledge and thank Professor Jacinta 
Ruru for her two years in the role of RMLA Journal 
Editor. Three months into the role, I have a much clearer 
understanding of what it takes to pull these issues together 
and a greater appreciation of Jacinta’s juggling act 
across her various roles and responsibilities. So from me 
personally, and I am sure from all who read this journal, 
thank you Jacinta.

I hope you enjoy the spread of topics covered in this issue. We 
have two forward focussing articles: one from Paul Melville, 
Beca on the Zero Carbon Act and its potential implications 
going forward; and the second from Christina Sheard and 
Louise Trevena-Downing, Kensington Swan on “smart” 
cities. We also have two reflective articles: Thomas Gibbons, 
McCaw Lewis reviews the latest legislative changes relating 

to consenting subdivisions; and the team from Ellis Gould 
share their reflections on the Unitary Plan process. Setareh 
Stienstra reviews Catherine Knight’s “Beyond Manapouri: 
50 years of Environmental Politics in New Zealand”. With 
the case summaries, we are trying a new approach, with 
three contributors for the three summaries instead of 
one. The eagle-eyed among you may notice that I have 
summarised Matakana Coast Trail, which was already 
covered in an earlier journal. On rereading the decision 
more closely recently, I realised the previous summary 
missed the mark so have included a revised version. Finally, 
we have an eulogy for one of our inaugural members, Alan 
Bradbourne, from his good friend Alan Watson.

Enjoy reading this issue and I hope to see you at the Reform 
Transform conference in Wellington! As always, we are 
keen to hear from you if you are interested in contributing 
an article for consideration for publication in this journal.

EDITORIAL
Bronwyn Carruthers, Partner, Russell McVeagh

www.rmla.org.nz
www.rmla.org.nz


RESOURCE 
MANAGEMENT  
JOURNAL 11w

w
w

.r
m

la
.o

rg
.n

zRESOURCE 
MANAGEMENT  

JOURNAL10

w
w

w
.rm

la.org.nz

for their city, they do not say “smart” or “connected” in so 
many words, but they want a city that is “liveable”, or that 
“enables growth”.

The simplest way to explain the concept of a smart city is 
to think of it as a tool to help a city to fulfil its potential for 
the future. The use of information technology to improve 
the quality and efficiency of urban environments is critical. 
But the idea of a smart city is about much more than just 
technology. A smart city operates in a forward-looking way 
in terms of its economy, people, governance, mobility and 
environment. It is about putting an integrated network of 
systems in these areas that together contribute to a more 
sustainable and liveable city. The first step in the process is 
to articulate a coherent vision for the city.

IT STARTS WITH A VISION

Many cities around the world have started to establish 
“smart city plans”, which articulate the city’s vision for a 
smarter future (for example, the Smart London Plan and 
the Smart City Wien Framework Strategy (City of Vienna)).

Australia has taken a slightly different tack. The Australian 
Government has developed a Smart Cities Plan which 
contains some high-level principles to guide its cities 
in what is essentially a top-down approach. In 2016 the 
Australian Government established an AUD $50,000,000 
smart city fund dedicated to projects allocated across the 
country. Ultimately, each city will need to come up with 
its own smart city vision – and some Australian cities have 
done just that, for example the Newcastle City Council 
Smart City Strategy 2017–2021.

So how does New Zealand measure up? In 2015–2016 LINZ 
undertook the Smart Cities Programme, which developed 
13 smart technology projects across Auckland, Wellington 
and Christchurch. The focus was project-specific rather 
than articulating any national strategic approach or vision.

By New Zealand standards, Wellington is ahead of the 
pack. In 2010 the Wellington City Council developed 
“Wellington Towards 2040: Smart Capital”, part of the 
vision for Wellington that the Council has been evolving 
since the early 1990s. Although it has not been updated 
since 2010, arguably Wellington is already reaping the 
benefits of having a clearly articulated guiding strategy 
and a framework in place to achieve these objectives.

Auckland is in the process of preparing the second version 
of the Auckland Plan. Its focus is more on spatial issues in 
terms of how the city will physically grow and change over 
the next 30 years. Auckland Conversations took a step in 
the right direction in opening up discussion on what makes 
a smart city, and there is a lot of work being undertaken in 

various areas to make Auckland more “liveable”. However, 
Auckland has also recently dropped its “world’s most 
liveable city” objective, and it still lacks a coherent and 
integrated smart city vision to guide its various initiatives.

NO “ONE SIZE FITS ALL SOLUTION”

There is no blueprint for what makes a successful smart city. 
Case studies undertaken by cities around the world show 
that each city needs to find its own interpretation of what 
makes a smart city. Public input is critical to this process.

La Fabrique de la Cité’s work has identified a wide range 
of innovative tools that can assist in building a smart city, 
including:

Reinventing the road network: New functions are 
assigned to the road network so that, depending on the 
time of the day, traffic intensity or specific events, the road 
network adapts itself dynamically through a solar-powered 
display mechanism allowing road markings to be turned 
off, usage to change, and the public space of the road to 
be maximised. Usage data allows for the management of 
the thoroughfare in real time, as well as for the dynamic 
pricing of the various services.

Dynamic road marking is already being used for peak-
hour traffic contraflows and traffic safety, but it also 
provides a great opportunity to maximise and adapt 
the public space of the road network for pedestrians, 
special events and parking as well as vehicles.

Data-driven cities: Harnessing and creating value from the 
prodigious amounts of data cities now produce, store and 
analyse. A regulatory framework that is conducive to urban 
optimisation and innovation is the first critical step.

Boston, with a population of approximately 650,000 
people, has implemented a series of unique systems 
providing for in-depth analysis of the city’s performance. 
For example, the partnership between Waze (Google) 
and Boston now provides drivers, cyclists and 
pedestrians with city traffic status updated via a mobile 
app that allows 400,000 users to reroute if needed. 
Boston’s Traffic Management Centre also uses the data 
gathered by Waze to control the city’s 550 traffic lights.

Rethinking governance and delivery: Collective and 

inclusive decision-making processes involving the public 

sector, the private sector, non-profit organisations, the 

academic world and citizens. Top-down thinking has had 

La Fabrique de la Cité is a French urban 
innovation think tank dedicated to bringing 
the concept of “smart cities” to reality. HEB 
Construction recently brought the Chair of 
La Fabrique de la Cité, Cécile Maisonneuve, 
to New Zealand to present on what makes 
a “smart” city and the lessons our cities 
can learn from other cities around the 
world grappling with urban growth and 
development. The article below draws on 
information from Cécile’s presentation and 
the broader work of La Fabrique de la Cité.

INTRODUCTION

How to make our cities smarter, better and more innovative 
has been a hot topic over the last decade. “La Fabrique de 
la Cité” translates to “The City of Tomorrow” and its mission 
is to bring together professionals (including scientists, 
entrepreneurs, planners and academics) and government 
organisations to research and create conversations about 
what makes a smarter city and what cities of the future 
could look like.

La Fabrique de la Cité focuses on five key areas: mobility, 
urban planning and construction, energy, the digital 
revolution, and new usages. The digital revolution in 
particular has provided new opportunities to rethink how 
we can make our cities more liveable. As Cécile points out:

“Because of the digital revolution we are going through 

we won’t maintain, we won’t build, we won’t operate, we 

won’t manage our cities the same way we used to do. We 

will need to have a transversal approach and an innovative 

approach to urban issues.”

WHAT IS A SMART CITY?

There is no universal definition for what makes a smart 
city. The smart city concept has emerged as a strategy to 
mitigate urban issues generated by population growth and 
rapid urbanisation. The concept of a smart city goes to the 
heart of what makes a city thrive, and that makes it context-
dependent and inherently difficult to articulate. As Cécile 
explains, when you ask urban stakeholders what they want 

Authors:
Christina Sheard, 
Partner, and 
Louise Trevena‑Downing, 
Solicitor, Kensington Swan
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its day. Decision makers need to understand that bringing 

all stakeholders together massively increases the chance of 

successfully delivering urban projects.

Amsterdam Smart City is the vehicle for projects by 
Amsterdam Economic Motor in cooperation with 
Liander (an electricity supplier). Amsterdam Smart City is 
the facilitator of initiatives involving citizens, companies, 
knowledge institutions and local public authorities. The 
partnership-based collectives develop and deliver local 
projects based on innovative technologies (e.g. smart 
energy meters, electrical charging ports for ships at the 
port) in order to cut CO2 emissions.

Capitalising on underutilised areas that need to be 
regenerated in response to a changing economy: Many 
cities have underutilised areas such as ports and industrial 
areas in need of regeneration. La Fabrique de la Cité has 
studied several European cities that have successfully 
brought such public assets under the control of a single 
publicly-owned, privately-driven authority that develops 
the asset for long-term public gains rather than short-term 
political ones. The objective of this model is to capture the 
value of underdeveloped and underutilised urban areas to 
finance the development of those assets, as well as other 
urban infrastructure such as transport and water.

Copenhagen used a publicly-owned, privately-driven 
corporation to redevelop its port area. Over the 
past 25 years Copenhagen has not only transformed 
its waterfront but also used the proceeds of land 
disposition and development to finance a metro 
system across the city.

TWO SUCCESS STORIES

La Fabrique de la Cité’s research shows that some cities 
have been more successful than others in implementing 
their smart city visions. Two success stories from opposite 
sides of the Atlantic are Pittsburgh and Lyon.

Pittsburgh

In approximately three decades following its population 
peak in the 1950s, Pittsburgh lost half of its population 
(from over 600,000 to around 300,000 people), largely due 
to the decline of the industrial sector. The steel industry had 
also left behind considerable environmental degradation. 
City officials realised that a dramatic rethink was required 
to fill the gaping hole its once-thriving industry-based 
economy had left.

In the late 1990s city officials entered into an agreement 
with charities, universities and corporates to use 
technology, artificial intelligence and robotics to rebuild 
the city. This initiative was greatly assisted by the fact that 
Carnegie Mellon University in Pittsburgh had, and still 
has, one of the best Artificial Intelligence departments 
in America. Funds were available to undertake research, 
through key corporate stakeholders such as Google and 
Uber, to test real people on real streets so as to see how 
people actually move – in other words, a “living lab”. 
Through these partnerships, mobility and transportation 
policies were reinvented.

Over the past 20 years Pittsburgh has transformed itself, 
and in 2016 it was ranked the 62nd most sustainable city 
in the world in the overall index rankings (Sustainable 
Cities Index 2016 – Arcadis). Notably, neither Auckland nor 
Wellington made the top 100 list.

Lyon

Lyon has had a strong strategic planning focus since the 
late 1980s. The “Schéma Directeur Lyon 2010” (Lyon 2010 
Plan) was drafted in the early 1990s and has been updated 
numerous times. This strategic document contains the long-
term policy for urban, economic and social development of 
the Lyon metropolitan area, a conurbation which includes 
71 local authorities.

The Lyon Smart City process was launched over 10 years 
ago as one means of implementing Lyon’s strategic 
vision. The strategy hinges off “community strength” by 
deploying an approach to innovation built on the “working 
together” model:

• Methods based on open innovation to build new urban 
services with the help of users.

• An agile approach that includes and anticipates digital 
evolution.

• Robust public-private-citizen co-productions that 
encourage innovation and experimentation.

• Very close contact with the population through the 
activation of new forms of citizenship.

• An approach and actions that are shared and without 
barriers, in collaboration with territorial partners.

The first active step of the Lyon Smart City strategy was the 
rollout of self-service bicycles, but since then the strategy 
has resulted in:

• more than 100 innovative projects;
• over 250 diverse partners, including 13 European cities; 

and

• over 60,000 jobs in both the design/research and digital 
technology/creative industries (Lyon Smart City, Grand 
Lyon La Metropole, Greater Lyon Business).

The major urban projects carried by the city (including 
the Lyon Confluence Urban Development Project, Lyon 
Part-Dieu, and Lyon Gerland, Carré de Soie) have become 
“life-size” areas of experimentation to imagine and 
develop new ways of living and working in the city.

THE WAY FORWARD – LESSONS FOR 
NEW ZEALAND

New Zealand cities and towns have some way to catch up 
if they want to be hailed as leading smart cities. It is clear 
from La Fabrique de la Cité’s work that there is no blueprint 
for success. What constitutes a smart city depends on 
context and the formation of a clear vision. Collaboration 
at all levels – central and local government, institutions, 

corporations and citizens – is necessary to ensure the 
necessary buy-in to make that vision become a reality.

The journey towards becoming a smart city is a continuing 
one. Smart cities are not perfect. The very technology 
and changes put in place to solve urban issues can create 
new problems. For example, in New York, Uber and other 
similar services have transformed the way that people are 
transported around the city. However, the number of hours 
when there are “empty” cars on the road (cars which only 
contain one driver) has increased by 80 per cent, and 
congestion has also increased. In this way, the smart solution 
has actually worsened mobility in some respects and created 
what Cécile describes as a “modernity paradox”. Remaining 
agile in responding to a dynamic urban environment is key 
to the long-term success of any smart city strategy.

For further information, see La Fabrique de la Cité  
<www.thecityfactory.com>.

Environmental.

Anderson Lloyd’s expertise in environment, natural 
resource, local government, planning and project 
law is recognised nationally and internationally.
We work closely with our clients to understand their needs  
and our advice is strategic, technical and pragmatic.
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On 25 June, Simpson Grierson kindly hosted 
a memorial for Alan Bradbourne. Alan 
was a Fellow of the NZPI after first joining 
in 1970, and was an inaugural member 
of the RMLA when established in 1992. 
Led by Derek Nolan QC, we celebrated 
Alan’s life and career with his wife Jan and 
family. Alan Watson delivered the eulogy, 
with touching words added by both the 
Hon Peter Salmon QC and Principal 
Environment Court Judge Newhook. It 
is clear that his dignity, integrity, sound 
judgement, and the level of guidance and 
assistance provided to others along the way 
has influenced and impressed many, as is 
evident from Alan’s eulogy below:

Alan, or AB, would only be embarrassed about an evening 
such as this to acknowledge him as the fine person he 
was, both professionally and personally. It is in that latter 
personal role that I knew AB, mainly because he was 
indeed a great friend, apart from being a “hero” for many 
of us in the planning profession.

I have been asked to talk about AB on behalf of the RMLA 
and NZPI. He became a member of the NZPI in 1970 
and was an inaugural member of the RMLA when it was 
established in 1992. He was a Fellow of the NZPI and had 
earlier received its Distinguished Service Award.

AB’s personality is illustrated in part by his action some 
25 years ago when I started in business. He rang to pass on 
a couple of jobs he had, which he felt would assist in getting 
started. I subsequently found he had done the same for 
John Childs who had also started as a sole practitioner. 
I did not know AB so well at the time, but his actions 
certainly demonstrated his concern for other planners and 
wanting to ensure there was work available for them.

AB was sometimes referred to as the 3D man, reflecting 
his three diplomas in urban valuation, town planning and 
draughting. Armed with those qualifications, he worked in 
related fields before becoming one of the country’s leading 
planning and resource management consultants. His skills 
likely reflect his earlier qualifications and work experience. 

Those skills and experience contributed to him having a 
pragmatic approach to assisting with planning tasks.

Indeed, AB’s pragmatic approach served him well, and he 
is one of the best examples younger planners could follow 
in furthering their careers.

AB’s career is difficult to precis in a manner that truly 
reflects the breadth and depth of his planning work. A few 
examples are:

• Employment at the former Auckland Regional Authority.

• Appointment to the government’s two-person Auckland 
Harbour Edge Investigation Committee, initiated by 
there being no co-ordinated planning between the 
Auckland City District Scheme and the Waitemata 
Harbour Maritime Planning Scheme (pre-RMA).

• Lead consultant to the America’s Cup Planning Authority 
that introduced new zoning provisions for the Viaduct 
Basin, along with applications for the extension of 

Alan Albert Bradbourne (1942–2018)
Westhaven Marina and a proposed marina at Okahu Bay 
(early 1990s).

• Co-ordinating consultant to the Auckland Waterfront 
Advisory Group considering options for what is now the 
Wynyard Quarter (2002–2003).

• Consultant for the redevelopment of the former 
Auckland City Council depot site in the city.

• A whole host of housing and commercial subdivision 
and development proposals, along with plan change 
proceedings.

A number of these reflect the importance of his earlier 
work for Auckland. In that work, AB set a high standard 
for planners and related professionals, particularly in the 
assistance he provided at Council and at Environment Court 
proceedings. At those proceedings, his assistance was not 
only to his clients but equally to the Council and the Court in 
advising on the manner that applications may be decided. 
Having identified an issue to be resolved, AB demonstrated 
a particular ability to make an assessment of that issue and 
to then provide advice on how it could best be resolved.

He will be remembered for his dignity and integrity, 
and for his outstanding skills as a planning and resource 
management professional. Those skills provided a base 
from which he was able to exercise sound judgement 
in carrying out his planning work in a fair and balanced 
manner. It is simply an understatement to say he was highly 
respected.

In all his dealings AB demonstrated his warm personality 
and was a well-liked and popular person. Indeed, he never 
had a bad word to say about anyone. And he was always 
happy to assist others.

I have asked a number of folk whether they had any funny 
stories about AB, perhaps at hearings. Stories like arriving 
late, dropping papers or saying something provocative. 
I asked Andrew Green, who responded … well the fact 
is that AB never did anything wrong. The best we could 
come up with was AB’s cell phone ringing during a 
hearing. Hardly anything out of the ordinary these days! 
AB simply did not do anything that could be considered 
humorous or even slightly amusing. He really was the true 
professional.

Anyway, one story about the man … at an Environment 
Court proceeding some years ago, I could not understand, 

leading up to the hearing, why our opposition did not have 
a planner assisting as part of its team. On the day for the 
hearing we attended the Court to be surprised to find AB 
sitting there as part of the opposition’s team. Not only did 
they have a planner, but they had AB! Oh dear I thought! 
Maybe I don’t have this right and am now in trouble. On 
seeing our group AB came over to talk with us.

It was at that point the good Judge cast a learned eye 
about the room. Most of you will know that at an early 
point in Environment Court proceedings the Judge will 
have a look around to see who is in the Court. The Judge 
will likely think, well who is here, and wonder how it is all 
going to go. With AB having “crossed the floor” to talk to 
us, I do believe Judge Newhook was then thinking, well 
this could be interesting!

However, AB had things well under control. There was 
no argument between the respective teams and he was 
able, from conversation, to alter some details of his client’s 
application that was under appeal and accommodate the 
concerns of his opposition. That subsequently meant us 
not needing to present to the Court.

The lesson from all of that? … it was easier to be involved 
in other jobs, that is, those that AB was not involved in, 
because he would have thought the issues through more 
effectively than anyone else. He would invariably be on the 
prevailing side.

When AB received his Fellowship from the NZPI some years 
ago, John Lovett described him in the following terms:

Rather than being competitive and adversarial, Alan 
is balanced, fair, honest and measured in providing 
his expert opinions on planning matters. It is this 
unwavering approach which has earned him much 
respect within and outside the planning profession.

That is so true.

AB would be impressed with the number and the range of 
folk that are in attendance tonight. Impressive, but no less 
than is warranted for such a fine person.

And so tonight, we remember and celebrate the life 
and career of Alan Albert Bradbourne, one of the noted 
members of the NZPI and the RMLA.

Finally, to Jan and family, we are sure you can see from 
those in attendance that AB warrants such an event as 
tonight, and also the high regard he is held in by so many.
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INTRODUCTION

The Resource Legislation Amendment Act 2017 (RLAA) 
made a number of changes to the Resource Management 
Act 1991 (RMA). Through the RLAA, s 120(1A) was 
introduced into the RMA, consequently limiting appeal 
rights in certain circumstances. This article considers 
the wider effects of s 120(1A), particularly as it relates to 
applications for subdivision consent. 

THE RLAA

The RMA has been amended over 20 times in its 27-year 
existence, and arguably a number of the difficulties in 
applying the RMA “[stem] from the prolific number of 
amending Acts that have been passed over the years” 
(Geoffrey Palmer “Ruminations on the problems with the 
Resource Management Act” (address to Local Government 
Compliance Conference, Auckland, November 2015) 
at 3). The RLAA introduced change across a number of 
areas, and has not been universally supported by lawyers 
and academics in the RMA field. Simon Berry and Helen 
Andrews described the RLAA as the “final straw” for the 
RMA, and considered that the RMA is being brought to 
its knees (Simon Berry and Helen Andrews “The Final 
Straw for the RMA? Some shortcomings of the Resource 
Legislation Amendment Bill 2015” August 2016 RMJ 1). 
Other commentators have been more positive, seeing the 
RLAA as allowing greater iwi input into plan-making and 
RMA decision-making processes (Anna Brenstrum, Annie 

O’Connor, and Dave Randal “Māori interests in natural 
resource management: 2017 in review” March 2018 Māori 
LR (available at: <www.maorilawreview.co.nz>); or have 
simply acknowledged that criticism of the RLAA reflects a 
“clash of views” (Michelle Hooper “Seven things property 
lawyers should know about the Resource Legislation 
Amendment Act 2017” (2017) 18(1) The Property Lawyer 
17at 17).

Rather than considering the RLAA as a whole, this article 
considers specifically the addition of s 120(1A) into the 
RMA and addresses the wider implications of the provision 
as it relates to applicants and the general public.

SECTION 120(1A)

Section 120(1) provides a general right of appeal to the 
Environment Court against the whole or any part of a 
decision of a consent authority on an application for a 
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resource consent, or on an application for a change of 
consent conditions, or on a review of consent conditions 
by:

(a) the applicant or consent holder;

(b) any person who made a submission on the  
application or review of consent conditions;

(c) in relation to a coastal permit for a restricted coastal 
activity, the Minister of Conservation.

Section 120(1A) limits this general right of appeal and 
states:

(1A) However there is no right of appeal under this 
section against the whole or any part of a decision of 
a consent authority referred to in subsection (1) to the 
extent that the decision relates to 1 or more of the 
following, but no other, activities:

(a) a boundary activity, unless the boundary activity 
is a non-complying activity;

(b) a subdivision, unless the subdivision is a non‑complying 
activity;

(c) a residential activity as defined in section 95A(6), 
unless the residential activity is a non-complying 
activity. (Emphasis added)

That is, s 120(1A) removes the right of an applicant for 
a subdivision consent to appeal the consent authority’s 
decision to the Environment Court, unless the subdivision 
is classified as a non-complying activity. The appeal rights 
of submitters have also been removed.

TRANSITIONAL ARRANGEMENTS

Transitional arrangements deserve some attention. The 
RLAA received royal assent on 18 April 2017, and most 
of the RMA amendments, including the introduction of 
s 120(1A), came into effect on 18 October 2017. Section 3B 
of the RLAA amended sch 12 of the RMA, which relates to 
transitional provisions and savings.

Clause 8 of sch 12 provides that, if, immediately before 
commencement of an amendment, an application for a 
resource consent has been lodged with a local authority but 
has not proceeded to the stage at which no further appeal 
was possible, then the application is to be determined 
as if the amendment has not been made (see cls 8(1), 
8(2)(a) and 8(3)). In practical terms, an application for a 
subdivision consent that is lodged before 18 October 2017 

is to be treated as if s 120(1A) is not in effect. Therefore, 
an application submitted before 18 October 2017 can be 
appealed to the Environment Court within the standard 15 
working day timeframe set out in s 121(1) of the RMA.

REMOVAL OF APPEAL RIGHTS

Through s 120(1A), an application for a subdivision 
consent does not automatically allow for a right of 
appeal to the Environment Court. Rights to appeal 
stem from fundamental concerns about procedural 
fairness and justice, and give the public confidence that 
judicial decisions can be challenged (see, for example, 
Harlon Leigh Dalton “Taking the Right to Appeal (More or 
Less) Seriously” (1985) 95 Yale LJ 62).

While it is generally accepted that a right to appeal from 
a decision of an administrative tribunal or specialist body 
can be restricted, there is an argument that an applicant’s 
ability to appeal a decision motivates the consent authority 
to consider an application thoroughly and provide a quality 
decision, thus reducing the risk of an applicant appealing 
their decision. In this context, it is also noted that the 
Environment Court has oversight across local authorities, 
and can help ensure consistency in how local authorities 
make decisions and apply the RMA.

The removal of particular appeal rights by s 102(1A) was 
addressed in various Ministry for the Environment analyses, 
including the Regulatory Impact Statement – Resource 
Legislation Amendment Bill 2015 and the Cabinet Paper 
“Regulatory Impact Statement – Cabinet paper for policy 
decisions for Resource Legislation Amendment Bill 
Departmental Report” (30 August 2016). Both papers 
considered consent appeals and the main policy reasons 
behind their removal. It appears the main reason for s 
120(1A) was to limit the ability for neighbours and the 
wider public to appeal subdivision consent decisions, 
which could delay their implementation and at times curtail 
the development of land. The RIS argued that there should 
be a presumption in favour of subdivision, restrictions on 
public input into subdivision decisions, and a removal of 
the ability to appeal decisions to the Environment Court. In 
particular, the RIS states at:

“When considered together, the proposals will 
help to make the consent authority’s resource 
consent decision the ‘last stop’ and will require 
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Continued

submitters and applicants to put their best case to 
the council, rather than waiting for an Environment 
Court appeal. It will give developers certainty that 
the council’s decision is final (notwithstanding 
judicial review) – particularly where their proposal 
is consistent with developments signalled by plans. 
The proposal therefore supports the realisation of 
plan objectives.” (at [286])

Reading the RIS and Cabinet Paper together, it is clear 
that the policy reasoning behind s 120(1A) was to see a 
presumption in favour of subdivision, and limit the appeal 
rights of neighbours and the wider public in regard to 
applications for subdivision consent. While s 120(1A) 
reflects these directions and concerns, the effect of 
s 120(1A) is a complete curtailment of appeal rights, rather 
than only limiting the rights of neighbours and the wider 
public to appeal a decision.

EXCEPTION FOR NON-COMPLYING ACTIVITIES

Under s 120(1A)(b), a subdivision consent can still be 
appealed if it was granted in regards to a non-complying 
activity. There is authority that a non-complying activity 
status provides a signal of greater scrutiny and inevitably 
a higher chance that a consent will be declined (see 
Mighty River Power Ltd v Porirua City Council [2012] 
NZEnvC 213 at [34]). The RIS also refers to a desire for 
greater certainty where a proposal is consistent with a 
relevant plan. Conversely, a non-complying activity is by 
its nature inconsistent with the relevant District Plan, and 
where a consent is granted for a non-complying activity, 
it is arguable that a submitter may have a greater interest, 
therefore should have a stronger right to an appeal.

Consequently, an odd incentive may have been created 
through s 120(1A). The RIS envisaged that applicants 
(and submitters) would present their “best case” to a 
consent authority. However, now that there is a risk that an 
application for a discretionary activity could be declined, 
with no right of appeal, an applicant may be motivated to 
apply for a subdivision that originally has a non-complying 
status. If the application is declined, the applicant will 
still hold a right of appeal to the Environment Court. This 
arguably creates an incentive for developers to pursue 
non-complying activities, at least in some circumstances. 

JUDICIAL REVIEW AND OBJECTION RIGHTS

It was noted in the RIS that a disgruntled applicant or 
submitter could still seek relief by way of judicial review. This 

remains the case under the RLAA: although the addition of 
s 120(1A) limits appeal rights, the applicant can still review 
a decision by way of judicial review. However, it is worth 
noting that the right of judicial review is very different from 
a right to appeal, and in particular, that a right of judicial 
review is to the High Court, while an appeal would be to 
the Environment Court. Arguably, keeping the resolution of 
an issue concerning a resource consent within the auspices 
of the Environment Court better fits the overall framework 
and integrity of the RMA.

Objection rights also remain under ss 357 and 357A, 
though these generally do not apply to a consent authority 
decision to decline consent (see s 357A(2)).

DIRECT REFERRAL

As discussed above, the RIS encouraged applicants to 
present their “best case” to the consent authority. It may 
be that in some situations, the preferred option for an 
applicant will be by way of direct referral to the Environment 
Court. Where an application for a resource consent has 
been notified, the applicant can request that the matter 
goes directly to the Environment Court (see ss 87C and 
87D). The consent authority then considers the request. 
A request for a non-notified application is to be returned, 
while a decision on a notified application must be made 
within 15 working days, with no right to be heard (s 87E). If 
the request is granted, the consent authority must prepare 
a report for the Court under s 87F, and on receiving the 
report, the applicant who wants to continue to have the 
Environment Court hear the matter must lodge a notice 
of motion with the Court (s 87G). The Court then applies 
various provisions, including ss 104 and 104A–104D, as if it 
were the consent authority.

There was previously some discussion that the direct referral 
procedure may be useful for those applications likely to be 
appealed, as having the matter heard by the Environment 
Court in the first instance avoids the need for two hearings 
in the event of an appeal (see www.environmentguide.
org.nz). However, following the introduction of s 120(1A) 
this argument may have become largely redundant, as the 
second hearing is unlikely to eventuate.

Direct referral may, however, remain useful following 
the introduction of the RLAA amendments. There are a 
number of situations in which an applicant would rather 
have a matter heard by the Environment Court than by 
a consent authority. In some applications, a developer 
will want an entirely independent party to hear matters, 

rather than a consent authority, although this risk can 
largely be ameliorated by the use of independent hearing 
commissioners. On other occasions, an applicant may 
consider that their evidence will receive a better evaluation 
by the Environment Court than at consent authority level. 
Additionally, some applicants may pursue direct referral for 
strategic reasons, such as seeking to neutralise opposition. 

Some commentators have suggested that the method of 
direct referral may have the effect of locking out interested 
parties in the process (Alec Nevis Dawson “How to Defend 
(and Attack) the Resource Management Act: The Principled 
Consequences of Reducing Public Participation in 
Environmental Decision-Making” (LLB(Hons) Dissertation, 
University of Otago, 2013) at 43). Making things difficult 
for opposing submitters may sound scurrilous, but it is 
worth remembering that it is also a driver behind the RLAA 
reforms. Finally, some applicants may simply want their day 
in court, and with no appeal rights, a direct referral will be 
the only way to achieve this.

FURTHER REFORM?

The Government has announced an intention for further 
RMA reform, or, at the least, a reversal of existing reforms. 
For some critics, a wholesale reversal of the RLAA would 
be welcomed; for others, the whole RMA is broken. For 
the purposes of this article we consider two scenarios for 
reform of s 120(1A).

Repeal s 120(1A)

The first option is to repeal s 120(1A) in its entirety. It is 
likely those who oppose the RLAA overall would support 
this option. The RIS outlined a presumption in favour of 
subdivision and less notification of applications. The 
purpose of this presumption was to minimise the number of 
people deemed to be impacted by subdivision decisions, 
thereby reducing the risk and number of people who may 
oppose an application for subdivision.

However, there are two key arguments against repeal. 
Firstly, we have not yet had time to consider or assess 
the impact of s 120(1A). The impact of legislative change 
should be assessed before deciding whether its effects 
are positive or negative (Palmer (2015) at 6–8). Secondly, 
the drivers for the RLAA remain unchanged, in terms of 
a shortage of housing, and the subdivision required to 
support a solution to the housing crisis. By way of example, 
the Housing Accords and Special Housing Areas Act 2013 
remains in force. 

Revise s 120(1A)

Alternatively, s 120(1A) could be amended to better 
target submitters. Section 120(1A)(b) has removed appeal 
rights for applicants and submitters, even though they 
hold completely different roles. An applicant, by nature, 
makes the application, investing time and money in its 
potential success. A submitter responds to the application, 
whether in opposition or support. The issues identified in 
the RIS and Cabinet Paper could effectively be dealt with 
by removing the appeal rights of submitters only, leaving 
applicants free to appeal. As the Cabinet Paper noted:

“Appeals from neighbours or the wider public 
(whether threatened or real) have considerable power 
to reduce housing supply, delay developments, or 
prevent developments occurring at all.” (at [225])

Other commentators have noted that in practice, it is 
often the applicant for consent, particularly in the case 
of subdivision consents, that appeals the local authority’s 
decision, generally because of difficult or unworkable 
consent conditions (Daniel Sadlier and Simon Pilkinton 
“Recent Reforms: Making the Resource Management 
Act Great Again?” (ADLS CPD webinar paper, July 2017) 
at 6–7). Sadlier and Pilkinton suggest (at 7) that the 
introduction of s 120(1A) may lead to more applications for 
judicial review; this seems a less efficient use of court time 
than retaining appeal rights.

In terms of the thrust of the RLAA, appeals from applicants 
over decisions to decline an application for subdivision 
consent have no ability to reduce housing supply, delay 
development, or prevent development. Rather, allowing 
applicants to appeal will enable development and 
housing supply, ensuring that when consent authorities 
get things wrong, there is a further right of recourse to the 
Environment Court. 

To give effect to this view, s 120(1A) could be amended so 
that it reads:

(1A) However, there is no right of appeal under this 
section [by a submitter under s 120(1)(b)] against the 
whole or any part of a decision of a consent authority 
referred to in subsection (1) to the extent that the 
decision relates to 1 or more of the following, but no 
other, activities:
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(a) a boundary activity, unless the boundary activity 
is a non-complying activity:

(b) a subdivision, unless the subdivision is a non-
complying activity:

(c) a residential activity as defined in section 
95A(6), unless the residential activity is a non-
complying activity.

(1AA) For the avoidance of doubt, nothing in section 
120(1A) affects the appeal rights of an applicant.

This approach prefers applicants over submitters, and 
some critics will oppose it purely on those grounds, 
particularly those who believe public participation remains 
at the heart of the RMA (see, for example, Dawson (2013)). 
For others, the reinstatement of applicants’ appeal rights 
would be a positive move promoting development and 
housing supply. Support for this change largely depends 
on the extent of agreement with the issues identified in the 
RIS and Cabinet Paper, and the thrust of the RLAA itself.

CONCLUSION

This brings us back to the broader questions of RMA reform. 
There will be those who see the RLAA as fundamentally 
flawed, others who see it as virtually perfect, and still 
others who think it is too soon to tell. There has not yet 
been a significant analysis of individual provisions, and this 
article has considered various conceptual issues, rather 
than aiming to be an empirical assessment.

Section 120(1A), one of the many reforms introduced by 
the RLAA, removes appeal rights on subdivision consent 
applications in most circumstances. After considering the 
background to s 120(1A), the transitional arrangements, 
and some issues with dealing with s 120(1A) in practice, 
it has been argued that further amendment of s 120(1A) 
is required. The proposed solution is to amend s 120(1A) 
to reinstate an applicant’s right of appeal. This will better 
allow the intent of the RLAA to be achieved. 

With only a few appeals now unresolved 
(including several appeals from the 
Environment Court to the High Court, as well 
as Belgiorno‑Nettis v Auckland Unitary Plan 
Independent Hearings Panel [2018] NZHC 
926 and North Eastern Investments Ltd & 
Ors v Auckland Council [2018] NZHC 916 
which have been appealed to the Court of 
Appeal) the Auckland Unitary Plan process 
which involved the promulgation of the 
country’s first combined Regional Policy 
Statement, Regional and District Plan, is now 
drawing to an end. For those heavily involved 
in the process, which has involved five years 
of demanding workload, it is an opportunity 
to reflect on those aspects of the process 
that worked well and those that perhaps (in 
retrospect) could have been improved. 

The purpose of pt 4 of the Local Government (Auckland 
Transitional Provisions) Act 2010 (LGATPA) was to provide 
a “one off ring-fenced process” for the sole purpose of 
promulgating the first Auckland Unitary Plan (Ministry for 
the Environment Departmental Report on the Resource 
Management Reform Bill 2012 (April 2013) at 190). 

This tailored (and expeditious) process was considered 
necessary because, under the current process outlined in 
sch 1 of the RMA it was estimated that the first Unitary 
Plan would take between six to ten years to become 
operative. Comparatively, it was expected that under 
the modified process introduced under the LGATPA, the 
Unitary Plan would become operative within three years 
from notification, as outlined in Franco Belgiorno‑Nettis v 
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Auckland Unitary Plan Independent Hearings Panel [2017] 
NZHC 2387, [2018] NZRMA 1: 

“In my view, the clear purpose of Part 4 of the Act 
was to facilitate the preparation of the first Auckland 
combined plan, combining the requirements of 
a regional policy statement, regional plan, and 
a district plan by means of a streamlined set of 
procedures and processes that would enable the 
Auckland Unitary Plan to be produced within the 
comparatively short time of three years.” (at [110])  

As well as reducing the time needed to make the Unitary 
Plan operative, the streamlined process was intended to 
help Auckland Council (the Council) establish a coherent 
policy and regulatory framework that reduces the 
complexity and fragmentation arising from having multiple 
RMA plans (see Ministry for the Environment Resource 
Management Amendments 2013: Fact Sheet 4: Auckland 
Unitary Plan (September 2013)).

Assessed against those objectives, in general the Unitary 
Plan can be said to have largely delivered on those 
objectives. In circumstances where the Ministry for the 
Environment Departmental Report initially estimated that 
developing a new combined plan for Auckland could 
take between six to ten years, the Unitary Plan has been 
delivered in a largely operative state in close to four years. 
This is no small feat.

Content wise, the Unitary Plan has also successfully 
delivered a step change to the way in which Auckland can 
respond to increasing population growth, along with the 
current housing supply shortages facing the Region. It is 
fair to say, that the Unitary Plan has delivered a planning 
framework which, if implemented in the manner intended 
by the Auckland Unitary Plan Independent Hearings Panel 
(Panel), will ensure that Auckland can work towards meeting 
its goal of being a liveable city for all. 

As with all new planning processes, however, there are 
lessons that can be learned, both positive and negative. 
Looking at one of the positives, the Unitary Plan process 
demonstrated that with the right people, and with an 
attitude of working collaboratively together to get things 
done, it is possible to significantly shorten the time frames 
in which plan development can occur. However, those 

heavily involved in the Unitary Plan process will attest to 
the fact that the time frame in which hearings needed to 
take place, and ultimately the Panel needed to report its 
recommendations on the Unitary Plan to the Council, was 
simply too short (acknowledging that additional Panel 
members were added during the process, an extension 
provided and the legislation amended so that the quorum 
for hearings was two members of the Panel). The result 
was that, whilst there is a sound planning framework now 
in place, some of the details of how that framework is 
delivered, have been overlooked or need to be reworked. 
This is evident (in part) by the number of corrections 
and enhancement plan changes that have recently been 
notified or are to be notified by the Council (see Auckland 
Council Plan Change 4: Corrections to technical errors 
and anomalies in the Auckland Unitary Plan Operative in 
part, Decision (31 May 2018) and Auckland Council Plan 
Change 10: Historic Heritage Schedule (errors, anomalies 
and information update) (25 January 2018)). We also 
understand an “enhancements” plan change is to be 
notified mid-late 2018.  It should be acknowledged that not 
all of these plan changes are dealing with technical errors 
and anomalies, in that some policy changes sought by the 
Council are also being included. One can only surmise that 
an extra six months might have enabled these finer details 
to have been ironed out. 

For those involved in the process, the demands of the 
shortened time frames, the back-to-back hearings, 
and the need to present complex legal and planning 
arguments regarding the future of the Region in heavily 
constrained time-allocations for hearings, came at high 
financial and personal cost. For others, the demands of 
the process simply meant they felt unable to have a voice 
in the process or became overwhelmed by the demands 
of keeping up with such an ambitious schedule. Again, 
even a short extension to the time frame in which the 
Unitary Plan needed to be delivered could have alleviated 
such issues. 

Another process matter that in retrospect could have 
been improved, was the initial legislative requirement for 
the Panel to deliver its recommendations on the whole of 
the proposed plan under section 144(1) of the LGATPA. 
Whilst the 2015 amendments to the LGATPA did include 

the ability for the Panel to make its recommendations in 
respect of topics when the hearings on individual topics 
had been completed, this amendment to the legislation 
occurred near the end of the hearings process and in that 
regard was simply too late to remedy this shortcoming in 
the process.  As commented on by the Panel’s Chairperson 
on a number of occasions during the process, the ability 
for the Panel to issue its recommendations on Regional 
Policy Statement ahead of the balance of the Plan would 
have greatly improved the efficiency of the process. 

At a substantive level, the step change in the intensification 
required by the planning framework delivered in the 
Unitary Plan created an obvious tension between 
intensification objectives and other environmental 
outcomes sought for the Region. Here, greater central 
government guidance regarding the need for Auckland 
as a region to change to accommodate increasing growth 
might have been beneficial. It also highlighted the need 
for more robust spatial planning within the Auckland 
Region such that there is a clear overall direction as 
to the location of future growth and its attendant 
supporting infrastructure. Our perception is that within 
local communities there is a current apprehension 
regarding the impact of intensification on amenity levels. 
This, however, is not necessarily the case. High amenity 
does not necessarily equate to the protection of the 
status quo, particularly in the context of the protection 
of built form and character. As a result, other aspects of 
local amenity, such as access to services and facilities 
have been de-emphasised. We consider it important for 
council and central government to demonstrate to these 
communities that amenity and intensification are not 
necessarily mutually exclusive. This can be undertaken 
by changing people’s perception around intensification 
through local and central government focussing 
funding of future social and other infrastructure in those 
communities who are experiencing, and are accepting, 
higher levels of intensification. Greater connectivity 
between the location of growth, and future amenity 
services would, in our opinion, assist in better informing 
communities’ perceptions around intensification.

In that regard, another improvement to the process which 
the Panel’s Chairperson made comment on numerous times 

throughout the hearings process, would have been the 
ability for the Region’s two main infrastructure providers to 
be able to participate as separate entities in the hearing 
process, thereby providing direct input into the Panel’s 
understanding regarding the location and constraints on 
the provision of infrastructure to accommodate future 
growth. 

In our view, the use of technology throughout the Unitary 
Plan hearings process also had significant benefits for all 
participants and significantly improved the efficiency of the 
process. In particular, we found the portals for lodging and 
viewing evidence and the use of technology in hearings 
(i.e. large screens to view documents and the use of 
tablets) to be particularly effective. It is notable that the 
use of such technology is currently largely absent from 
the Environment Court, and in our view the Environment 
Court’s efficiency would hugely benefit from its use.

To conclude, in circumstances where the Resource 
Management Act 1991 continues to come under 
significant criticism for the role it plays in frustrating 
growth, while at the same time arguably still failing 
to adequately manage the environmental outcomes 
expected by local communities, the Unitary Plan model 
established by the LGATPA (absent concerns with the 
speed of the process) can, in retrospect, be said to have 
been largely successful. The use of an independent 
hearing panel to hear submissions in the first instance 
meant that all participants felt that their submissions 
were being considered in a balanced and independent 
manner, absent political interference. In retrospect, 
earlier responsibility by the Panel for the management 
of the process (i.e. from notification of the Unitary Plan) 
might also have assisted in approving the efficiency of 
the process. The fact that the Chair was an Environment 
Court Judge was also of fundamental importance to 
the success and legitimacy of the Panel and the general 
acceptance of its recommendations to the Council on 
the Unitary Plan. Further, an aspect rightly highlighted 
by many participants in the process as a key reason for 
the successes of the Unitary Plan process was the Panel, 
who were selected for their specialist expertise and who 
brought a range of important skill sets to the decision-
making process. 
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TRUSTEES OF THE MOTITI ROHE MOANA TRUST 
V BAY OF PLENTY REGIONAL COUNCIL [2018] 
NZENVC 67

Last November’s issue of RMJ examined the High Court’s 
decision in Attorney‑General v Trustees of the Motiti Rohe 
Moana Trust [2017] NZHC 1429, (2017) 20 ELRNZ 1 in which 
Whata J confirmed that regional councils can manage the 
effects of fishing that are not directly related to biological 
sustainability of the aquatic environment as a resource 
for fishing needs. Examples of legitimate controls include 
recognising Māori values, protecting natural character and 
landscape values, or maintaining indigenous biodiversity. 
A control must be strictly or demonstrably necessary to 
achieve the specific outcome and its necessity clearly 
demonstrated. 

Leave to appeal Whata J’s decision to the Court of Appeal 
has been granted to the Crown in respect of four questions 
of law which address the interplay between the Resource 
Management Act 1991 (RMA) and the Fisheries Act 1996 
and the scope of the restriction in s 30(2) of the RMA on 
the exercise of regional council functions to control fishing, 
in particular to make provision for Māori interests and 
maintain indigenous biodiversity. A cross-appeal has been 
filed by the Motiti Rohe Moana Trust (Trust) questioning 
the lawfulness of the High Court’s statement that regional 
councils should only exercise the s 30(1)(ga) function of 
maintaining indigenous biodiversity to control fishing if it 
is “strictly necessary” to achieve that purpose (Attorney‑
General v Trustees of the Motiti Rohe Moana Trust [2017] 
NZHC 1429, (2017) 20 ELRNZ 1 at [20]). 

In the meantime, the “finer grain” evidential analysis 
emphasised by the High Court as required to determine 
the “strict necessity” of a fishing control in the coastal 
marine area, has been successfully undertaken in the Bay 
of Plenty in respect of appeals on the Proposed Regional 
Coastal Environment Plan. In a decision that is interim 
pending both finalisation of wording of key provisions and 
a decision from the Court of Appeal, the Environment Court 
has confirmed the necessity of a prohibition on damage, 
destruction or removal of flora and fauna, including by 
fishing, over specific areas within a wider Motiti Natural 
Environment Management Area (MNEMA) (Trustees of the 
Motiti Rohe Moana Trust v Bay of Plenty Regional Council 
[2018] NZEnvC 67). The prohibition includes Otāiti/
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evidence of fishing pressure alongside one another 
to determine if a prohibition on fishing was strictly 
necessary (at [120]–[141]). 

The Court concluded there were three sub-areas within 
the broader MNEMA where a prohibition on fishing was 
necessary to ensure adverse effects on the particular values 
and attributes were avoided: 

• Otāiti because of its significant biodiversity values 
(falling under Policy 11(a) NZCPS) and its outstanding 
natural character values, in particular those relating to 
flora, fauna, and habitat (at [121] and [127]–[130]). 

• Motunau Island and its marine area because of its 
significant biodiversity values (falling under Policy 11(a) 
NZCPS) and its outstanding natural character values, in 
particular those relating to flora, fauna and habitat (at 
[121] and [127]–[130]).

• Motuhaku Island because of its outstanding natural 
character values which were considered so significant 
as to justify its identification as an area to protect flora, 
fauna, and habitat (despite it not being an identified 
significant biodiversity site) and the outstanding natural 
feature and landscape values of the surrounding reef 
collective (at [131]). 

Importantly, in determining the precise boundary of the 
area to which the prohibition would apply the Court took an 
ecosystem-based approach, as opposed to relying solely 
on individual, isolated boundaries of the protected sites 
identified in the planning instruments. Instead it used those 
boundaries as a starting point around which it applied a 
“buffer” or “supporting” zone in which fishing is also to 
be prohibited. The Court found that on the evidence this 
buffer was required to ensure adverse effects on the core 
area were avoided due to the importance of surrounding 
supporting ecosystems and mobility of many marine 
species (at [89] and [91]–[95]). Birds, for example, depend 
on an abundance of fish, particularly during nesting periods, 
to provide a food source close to their nest sites. Similarly, 
sea lions depend on fishing in the immediate vicinity to 
reduce their fishing effort as they use the reef for resting 
during low tide periods (at [92]). Also consistent with an 
ecosystem approach the buffers were drawn so as to ensure 
connectivity between key features and representation of 
different substrates, as opposed to by a specified distance 
(at [124]–[125], [132] and [161]). For Motunau Island, this 
captured the surrounding underwater shelf area (at [125]), 
for Otāiti its connection with other features in a “sausage-
like shape” to the southwest of the reef, in particular Te 

Porotiti, Okaparu and Te Papa (at [125]), and for Motuhaku 
Island a 1km marine area (at [132]).

In the balance of the MNEMA the Court directed that 
specific provision be made in the monitoring methods for 
analysis of the impacts of fishing to determine if additional 
controls are required. It also expressly identified the overall 
framework as an interim one while “various bodies seek 
to adopt an integrated approach to avoidance of adverse 
effects” (at [203]). 

The Court rejected argument that the controls were an 
inappropriate restraint on commercial fishing on the basis 
that the area subject to protection was a tiny portion of 
the overall Quota Management Area and that there was no 
evidence that the post-Rena exclusion zone, which covered 
a larger area, had any impact on commercial fishing (at 
[142]–[148]).

The Court undertook a s 32 analysis. In terms of the 
Council’s functions, it concluded that the power under s 
30(1)(ga) of the RMA is to maintain indigenous biodiversity. 
It found that in appropriate circumstances this may include 
an area beyond identified outstanding natural character or 
significant biodiversity sites, to create either a protective 
or buffer zone (at [161]). The Court checked its provisions 
against both the superior planning instruments and pt 
2 of the RMA, noting in particular that protection of the 
environment is a core element of sustainable management 
(at [163]). It held that there was no doubt as to the “unity 
of purpose” between pt 2 and the relevant NZCPS Policies 
(at [166]). This was supported by the enhanced tourism 
and recreational opportunities (and associated economic 
benefit) afforded by the provisions, particularly diving 
around the wreck of the MV Rena, and the provision made 
for kaitiaki to continue to use kai moana, although it would 
limit this in particular areas (at [174]–[176] and [186]).

The Environment Court’s decision has not been appealed.

IMPLICATIONS & OBSERVATIONS 

The implications of the Environment Court’s decision 
are significant and represent a positive step forward to 
achieving effective marine biodiversity management:

• Until recently, New Zealand has often taken a siloed 
approach to marine management, identifying and 
protecting small pockets of significant residual 
biodiversity. But the environment itself does not work 

Astrolabe Reef, the site of the MV Rena maritime disaster 
and final resting place of the ship’s wreckage.  

CONTEXT AND APPEAL

Motiti Island and its surrounding network of reefs and 
islands exhibits “a rich eco-system created by the 
confluence of land, fresh water and sea water; but also a 
heavy overlay of Maori interests within this area, together 
with the imposition of more recent European occupation 
and interest” (Trustees of the Motiti Rohe Moana Trust 
v Bay of Plenty Regional Council [2018] NZEnvC 67 at [16]). 
Within its boundaries are outstanding natural landscapes, 
regionally significant landscapes, areas of significant 
cultural value, areas of outstanding and high natural 
character, Indigenous Biological Diversity-A Areas (which 
align with the matters in Policy 11(a) of the New Zealand 
Coastal Policy Statement 2010 (NZCPS)), and Indigenous 
Biological Diversity-B Areas (which align with Policy 11(b)).

These areas are all identified by the Bay of Plenty Regional 
Policy Statement and/or the Proposed Regional Coastal 
Environment Plan, which include maps and schedules of 
the values and attributes that make each area worthy of 
protection, as well as some key threats. In many locations 
those different overlays overlap and the same attributes 
and values have contributed to identification. Importantly, 
the presence, abundance, and diversity of marine life and 
of marine habitat are key attributes or values for many 
sites. A number of sites also specifically identify fishing as 
having a negative impact on those attributes and values 
(for example, at [66]–[67]).

Consistent with the NZCPS, the regional planning instruments 
include objectives and policies requiring the protection of 
outstanding natural landscapes and outstanding natural 
character areas and the most significant sites for biodiversity 
by avoiding adverse effects on their values and attributes, 
and protection of high natural character and other important 
biodiversity sites by avoiding significant adverse effects. The 
planning instruments also require that cultural values are 
recognised and provided for. 

What the Proposed Regional Coastal Environment Plan 
didn’t include was any method to control fishing in order 
to avoid adverse effects, despite fishing being identified 
as having an adverse impact on Motiti and its surrounds. 
The Trust appealed that decision, seeking identification 
of Motiti Island and its surrounds as the MNEMA and 
prohibited activity status for fishing within that area as the 
necessary method to avoid adverse effects. 

Identification of the MNEMA was confirmed in 2015 (Motiti 
Rohe Moana Trust v Bay of Plenty Regional Council [2015] 
NZEnvC 22 and [2015] NZEnvC 77). However, resolution of 
the question regarding controls on fishing was hindered, 
first by a challenge to scope and then by Environment 
Court and High Court proceedings to confirm regional 
council jurisdiction to control of fishing. Although that issue 
is now before the Court of Appeal, the Environment Court 
proceeded to hear the appeal on the basis of the High 
Court’s findings. 

THE DECISION

In its interim judgment delivered in May, the Environment 
Court relied on the High Court’s decision confirming 
jurisdiction to confirm a prohibition on fishing in specific 
parts of the MNEMA. In reaching its decision the 
Environment Court interpreted the High Court’s statement 
that a control on fishing must be “strictly necessary” as 
requiring a “direct connection” between the relevant 
objectives and policies and the method sought (at 
[119]). It took a careful and methodological approach to 
determining whether this had been achieved, undertaking 
the necessary fine-grained analysis of the MNEMA marine 
environment and the pressures on it:

• The Court identified the overlays within the area and 
analysed their respective attributes and values. It 
identified indigenous biodiversity, indigenous habitat 
provided by the diverse geology and substrate, and 
the connectedness of the islands, reefs and water, 
as important to and common between the different 
overlays (at [44]–[79] and [80]–[83]). It also identified the 
policy direction and effects management framework 
applying to each overlay.

• It then examined the pressures on the MNEMA. The 
Court first turned to the pressures identified in the 
Regional Policy Statement and Proposed Regional 
Coastal Plan. Fishing was specifically identified as 
a pressure resulting in modification of the natural 
character of the area (at [66]) and threatening marine 
biota populations and biomass (at [67]). The Court then 
turned to observational, scientific evidence, in particular 
the positive impact of the exclusion zone put in place 
after the grounding of the MV Rena.  It concluded that 
fishing was having a detrimental impact (at [88]–[90]). 

• It then focused in on key areas within the MNEMA, 
looking at the identified attributes and values, the 
relevant effects management framework, and the 
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INTRODUCTION 

Auckland Council granted consent to subdivide a large 
block of forestry land at Moir Hill, near Warkworth.

At the Council hearing, Matakana Coast Trail Trust (MCTT) 
presented on the opportunity to provide for walking and 
cycling linkages through the site. The Commissioners 
could see no legal grounds to require the provision of such 
linkages, and found it was beyond their ability to impose 
such a condition.

MCTT appealed, and sought the imposition of a condition 
requiring a connecting cycle trail between public roads to 
the north and the south of the subdivision, thereby enabling 
cyclists and pedestrians to travel through the area safely. 

Two key questions for the Court were:

• Did the Court have jurisdiction to impose conditions 
requiring the consent holder to establish a walkway/   
cycleway?; and

• If so, did the conditions sought have merit?

JURISDICTION

The applicant argued that:

• conditions of consent could only be imposed to address 
adverse effects, and could not be imposed to achieve 
objectives, policies, methods or rules of a plan, or 
enhance an environment in isolation of adverse effects; 
and

• the Court did not have jurisdiction to impose a condition 
requiring the provision of public access across private 
land in the absence of the landowner’s agreement.

The Court disagreed with both propositions.

While conditions need to be “logically connected” to the 
proposal, with a causal link between the effects of a proposal 
and the conditions imposed, they are not restricted to 
ameliorating the effects of a proposal. Effects are just one 
component of the RMA s 104 consideration. Conditions can 
also be imposed to achieve the objectives and policies of 
the relevant plans, or the purpose of the Act.

The conditions sought by MCTT related only to the 
provision of the cycleway and for its use and maintenance. 
If it had been a request to vest the land in Council or 
MCTT problems could have arisen, so too if MCTT had 
been seeking an easement. But that was not the case. The 

principle advocated for was not the ratio in either of the 
Environment Court decisions relied upon, and in any event 
the cases were not binding. 

After confirming it had the jurisdiction to impose the 
conditions sought by MCTT, the Court moved to consider 
the reasonableness, proportionality and appropriateness 
of the conditions.

MERIT

A connection or linkage between the north and the south 
was seen to represent a significant benefit, not only to 
the residents of the subdivision but to other cyclists or 
pedestrians travelling through the area. 

The planning provisions supported a strong preference 
for connectivity, including off-road pedestrian and cycling 
facilities as part of a transport network. An Integrated 
Transport Plan had been prepared by the applicant, but 
did not include off-road cycling trails. This was seen by the 
Court as a significant failure, especially in light of the lack 
of any roading connectivity between the north and the 
south. The planning provisions required, at a minimum, 
a reasoned explanation for the omission of cycling 
connectivity. Because roading connectivity had not been 
provided, the Court expected an analysis as to how the 
Plan-anticipated connectivity could be provided by other 
means. There was no such analysis.

The requested condition could be justified on the planning 
provisions alone, given they clearly require connectivity to 
be provided. 

However, cross-examination led to concessions which, on 
the face of it, supported the evidence of MCTT that:

in that manner; animals have little respect for human-
created boundaries. Connections between different 
areas, like reef rock to sand, are critical. Ecosystem-
based management is designed to fit with this reality. It is 
based on core principles that seek to restore biodiversity, 
recognise the multi-functional nature of ecosystems and 
maintain their adaptive capacity (Simon F Thrush, Kari 
E Ellingsen and Kathryn Davis “Implications of fisheries 
impacts to seabed biodiversity and ecosystem-based 
management” (2016) 73 IJMS i44). The Environment 
Court’s application of an ecosystem-based approach 
leading to the introduction of buffer zones determined 
by reference to environmental features and the area 
needed to support those features’ significant values, 
is a significant step forward in marine management. It 
provides the precedent for this approach to be applied 
elsewhere, like the Marlborough Sounds where controls 
on fishing in marine significant natural areas and a 
surrounding buffer zone are being considered. 

• To date, a key avenue for achieving comprehensive 
marine protection was through the establishment of 
marine reserves. There are two marine reserves in the 
Bay of Plenty: Mayor/Tuhua, which is 10.6km2 and Te 
Paepae Aotea, which is 12.67km2 (www.doc.govt.nz/
marinereserves). In comparison, the three areas subject to 
protection by virtue of the Environment Court’s decision 
are 39.7km2, 20.2km2 and 8.93km2, making a total area 
of 68.83km2 (approximate calculation from Annexure 
A to the Environment Court’s decision); approximately 
three times the size of the existing marine reserves. This 
highlights the potential for protection under regional 
policy statements and plans under Environment Court 
oversight, as guided by the NZCPS and the RMA.

• The Court rejected arguments that the controls were 
unenforceable. It highlighted education as a key tool for 
ensuring the prohibition was respected. It also identified 
honorary fishing officers as a potential solution. However, 
regionally installed marine protection zones also provide 
an opportunity for partnership between regional 
councils and tangata whenua in both governance 
and management. This is particularly so in areas like 
Motiti where biodiversity values and cultural values are 
intimately intertwined. This could be used as a vehicle 
for incorporating Mātauranga Māori and Tikānga Māori 
into day-to-day environmental practice, for example as 
part of the monitoring and reporting framework. 

• The Court accepted that far from being a significant 
economic cost, the controls on fishing were part 
of a broader economic benefit. The opportunity to 
combine a visit to one of the world’s more significant 
wrecks with the viewing opportunities for biodiversity, 
including pelagic fish, was seen to have the potential for 
significant, long-term economic gain for the Tauranga 
(Bay of Plenty) region. This clear statement of a move 
away from outdated views of environmental protection 
as economic cost is stimulating and timely.

NEXT STEPS

As noted, the Environment Court’s decision is interim 
pending wording being finalised, and pending a decision 
from the Court of Appeal on Councils’ jurisdiction to control 
fishing under the RMA. As a hearing date is yet to be set, 
that is likely to be some way in the future. In the meantime, 
the Bay of Plenty and Marlborough regions will provide the 
test case for how regional controls on fishing to protect 
marine biodiversity and other natural values will play out. 

Author:
Bronwyn Carruthers, 
Partner, Russell 
McVeagh

Matakana Coast Trail Trust v Auckland Council 
[2017] NZENVC 149, [2018] NZRMA 179
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INTRODUCTION AND BACKGROUND

In this decision the Environment Court imposed its first-ever 
order restricting a litigant from bringing Court proceedings 
under the Resource Management Act 1991 (RMA).

This case concerned an enforcement order granted to the 
Whanganui District Council in 2009, to stop Mr Adrian Page 
from conducting earthworks and vegetation clearance 
at a Whanganui property. In the nine years following the 
enforcement order, Mr Page brought a number of cases to 
the Environment Court, High Court and Court of Appeal in 
relation to appealing, seeking amendments to, or applying 
to cancel various elements of, the enforcement order.

In March 2018 Mr Page made further related applications 
to the Environment Court. In response, the Council 
applied to strike out Mr Page’s applications, and for an 
order restricting Mr Page from commencing or continuing 
proceedings under s 288C of the RMA.

In its decision released in June 2018, the Environment 
Court dismissed Mr Page’s applications. Instead, the Court 
made an order under s 288C of the RMA, the first order of 
its kind, restraining Mr Page from bringing proceedings to 
the Court.

SECTION 288C ORDERS

As part of the RMA amendments on 1 March 2017, the 
Environment Court was granted the power to restrict 
litigants from bringing proceedings to the Court under 
ss 288C–288F of the RMA. These new s 288C orders were 
introduced as a result of the Judicature Modernisation 
Bill 2013 (178). Similar provisions have also been introduced 
to the District Court Act 2016, Senior Courts Act 2016, 
Te Ture Whenua Maori Act 1993 and Employment Relations 
Act 2000.

A s 288C order can be made where a litigant brings at least 
two proceedings that are “totally without merit” (s 288D(1) 
and (2)). In Page Judge Kirkpatrick stated that this includes 
situations where it is impossible for a claim to succeed, it 
exposes the other party to inconvenience, harassment and 
disproportionate expense, and/or it is brought without any 
regard to its merit.

Section 288C orders can have either limited or extended 
effect. A limited order restrains a litigant from continuing 
or commencing civil proceedings on a particular matter in 
the Environment Court, whereas an extended order has the 
same effect but applies to a particular matter or a related 
matter, and is slightly wider in scope.

Section 288C orders made under the RMA only restrain 
litigants from bringing proceedings in the Environment 
Court, and have effect for up to three years, but can be 
made for a longer period (not exceeding five years) if the 
judge is satisfied that there are exceptional circumstances.

THE DECISION

As this order was the first of its kind under the RMA, and 
with few examples to turn to under other legislation, 
the Environment Court looked to the old “vexatious 
litigant” power under s 88B of the Judicature Act 1908 for 
guidance. The Court considered that the parallels between 
this provision and the “totally without merit” concept in 
s 288C orders meant that the older case law assisted with 
interpretation of the RMA provisions. In his reasoning 

• There was an adverse effect from the failure to provide 
connectivity; and

• A cycling/walking track would provide a form of 
mitigation or compensation for the loss of other, wider 
connectivity issues.

The Court concluded there was an adverse effect warranting 
a cycling connection being provided in part to overcome 
the lack of a practical roading connection.

COMMENT

The Court was able to justify the condition as both 
mitigating the effects of the proposal and achieving the 
clear objectives and policies of the relevant plan. 

The planning provisions have a clear and strong preference 
for connectivity. Had a roading connection been provided, 
opportunities would have also existed for walking and 
cycling. But without it, there was no connectivity. The 
absence of a roading connection could be mitigated, in 
part, by the provision of a walking/cycling connection. By 
reference to the objectives and policies, the condition was 
justifiable.

In light of the applicant’s witnesses’ concessions in cross-
examination, the Court was able to conclude that the 
condition could also be justified as mitigating effects. 
It is clear that planning documents continue to guide 
identification of relevant effects of interest to decision 
makers. It is questionable whether the lack of connectivity 
would be an adverse effect in the absence of such strong 
policy direction supporting connectivity. 

It is also important to note that this case was decided 
under the provisions of the RMA prior to its amendment 
on 18 October 2017. The Court relied on the legal test 
set down by the Supreme Court in Waitakere City Council 
v Estate Homes Ltd [2006] NZSC 112, [2007] 2 NZLR 
149, requiring a condition be “logically connected” to 
the proposed development. The new s 108AA RMA now 
requires a condition to be “directly connected” to either 
an adverse effect or a district or regional rule, or a national 
environmental standard. Conditions can no longer be 
imposed to achieve the objectives and policies of the 
relevant plans, or the purpose of the Act, in the absence of 
an adverse effect or such a rule.

Environmental Law
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Judge Kirkpatrick stated that, while there were differences, 
both powers had as their purpose “the control of legal 
proceedings to address abuses of process” by giving 
courts power to restrict litigants from bringing proceedings 
(at [56]).

In considering whether to impose a s 288C order, the 
Environment Court discussed the principles relevant to 
the old vexatious litigant provisions. Judge Kirkpatrick 
referred to several cases under s 88B that illustrated the 
need to consider whether a litigant’s right to access the 
courts was outweighed by the need to protect opponents 
from harassment, as well as protecting the judicial system’s 
resources. The old vexatious litigant provisions, which 
were exercised scarcely, were accepted as being a justified 
limitation of rights under the New Zealand Bill of Rights 
Act 1990.

After considering the old vexatious litigant provisions, 
the Environment Court stated that the s 288C orders in 
the RMA are also a justified limitation on rights contained 
in the Bill of Rights Act, for the same reasons. The Court 
stated that while the general right of a citizen to access 
justice is of high importance, there are circumstances 
where this right is restricted.

Judge Kirkpatrick held that Mr Page had brought two or 
more proceedings on particular and related matters which 
were totally without merit (while noting the difficulty in 
determining what a “proceeding” was, due to varying use 
of the term in legislation). The Court stated that the first 
proceeding included the seven decisions relating to the 
Council’s application for enforcement orders. The Court 

held that this presented “a record of repetitive applications 
with increasingly untenable grounds and no merit” (at [76]). 
The Court then stated that the second proceeding included 
the subsequent applications by Mr Page to change or 
cancel the enforcement order, and for a declaration (as well 
as the associated appeals). Judge Kirkpatrick stated that 
these were without any objective merit, unlikely to succeed, 
and exposed the Council to disproportionate expense and 
inconvenience. The Court held that both proceedings were 
“totally without merit” (at [78]).

The Court stated that while a s 288C order would diminish 
Mr Page’s rights to access the Court, the Court was also 
required to protect the Council from meritless proceedings. 
As a result the Court made an extended order under 
s 288C against Mr Page, restraining him from bringing 
proceedings on all matters related to earthworks and 
vegetation clearance undertaken by him at the Whanganui 
property for a three-year period.

COMMENT

The Page decision indicates that, while the power to restrict 
litigants from bringing proceedings will be exercised with 
caution, the Environment Court is willing to use this power 
in appropriate situations. The complexities and competing 
rights that are bundled up in these new orders were 
illustrated in this decision, with the Court required to delve 
into the history of the proceedings in order to satisfy itself 
that justice was best served by granting the order.

Disclaimer: Kensington Swan acted for the Whanganui 
District Council in these proceedings.
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It is appropriate that my final review of this book is in the 
Manawatu – the heart of nature tourism and agriculture. As 
I review the key themes of the book I am looking at Mount 
Ruapehu; skiers, mountain bikers, farmers and trail walkers 
congregate at a café overlooking the disused railway line 
connecting the central North Island to the rest of New 
Zealand, while plenty of logging trucks go by. It is here that 
the dichotomy put forward by the author is apparent: do 
we modify our ways or just keep going? If we keep going, 
the environment will lose.

The author’s central tenet is that without the environment, 
the New Zealand economy would not exist. The dialogue 
that this book has opened is wide-ranging and important: 
not since the Save Manapouri campaign have we focused 
on what it is that we value in the environment and try to 
protect it. That was 50 years ago; shouldn’t we take the 
opportunity to determine where we want New Zealand 
to be in 50 to 150 years’ time? What is the legacy of the 
current policy framework?

The book is short – at 217 pages of written text, in an 
A5 size, it makes for a quick and easy read. The book is 
divided into nine chapters, which comprehensively assess 
the start of the conservation movement through to the 
policy dilemmas we face as a nation today.

The book starts with a challenging proposition: is New 
Zealand a leader in environmental policy-making, or has it 
fallen short? Knight is not shy with her view. She answers 
the question with an emphatic no – New Zealand is not 
a leader in environmental policy-making. Knight goes on 
to explain the reasons for her view, and what it will take 
for New Zealand to become a leader in environmental 
policy-making.

The initial three chapters focus on the way in which the 
New Zealand environmental movement began – the 
era of the Think Big projects, which brought together 
various groups and gave them a common cause. A key 
project, which is the focus of the first two chapters, was 
the government invitation to Comalco to establish a 

base in New Zealand. This single action sprouted the first 
large-scale environmental movement in New Zealand – the 
Save Manapouri campaign. It led to policy and legislative 
shifts that saw conservation policies entrenched in law.

These first three chapters are factual and contain a myriad 
of references to further reading material for anyone who is 
interested in investigating the facts summarised by Knight, 
or who is just interested in the history of the environmental 
movement in New Zealand.

The next two chapters focus on the shift from conservation 
and development to resource management and the 
positive influence that Māori concepts have brought to 
resource management practice.

These first five chapters provide an excellent plotted 
history as to progress of the environmental movement 
and how slowly economic decisions are being influenced 
by environmental issues. Knight provides a succinct review 
of key policies and texts written to advocate for this shift. 
To those in resource management who began practising 
in the 1950s–1980s when resource management was an 
extension of property law, some of the issues raised may 
not be new; but for anyone who started practising after the 
introduction of the Resource Management Act 1991 (RMA), 
these early chapters provide a comprehensive review of the 
past, even if that view is tinged with a conservation ethic.

The next four chapters tackle the issues that New Zealand 
faces as a society today. The heading to chapter six, “Death 
by a thousand cuts?”, is a giveaway as to Knight’s position 
on environmental management. Knight sets out her view 
on the effectiveness of the RMA as follows:

“On the whole it [the RMA] has proved effective 
at dealing with known, specific effects from 
identifiable sources or activities, such as factory 
discharges or the subdivision of land.” (at 121)

Knight’s view is that the RMA has been unable to deal 
with pressures stemming from “everyday” activities; or at 
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least, that the RMA cannot assess the impact of a myriad 
of activities. On that basis, Knight appears to assert that 
the RMA has failed to protect the environment, particularly 
where effects arise from activities with cumulative effects.

The “intractable issues” (at 121) for Knight are the pollution 
of rivers, lakes and estuaries resulting from the activities of 
what she refers to as ordinary people – activities which in her 
view hailed, and continue to hail, a new era. Her summary is 
that pollution and environmental effects are arising not from 
large corporates, or industry, or large scale government 
projects, but from everyday people going about their 
business. It is Knight’s view that the same adverse effects 
are being suffered by other ecosystems and the landscape.

The gradual assault on the environment from everyday 
activities is deeply concerning to Knight. In her view, this has 
resulted in damage to waterways which were unseen and 
therefore not managed. Knight offers some reality checks on 
the current rhetoric that industrialised dairying has resulted 
in waterways being polluted. Knight notes that in the 1950s 
and 1960s many streams, rivers and lakes were acutely 
polluted; a memorable quote from the book is that “rivers 
running red with blood and fat, or smothered by ‘fungal 
mats’, were not unusual sites” in the 1950s, “nor were fish-
kill incidents – fish dying en mass, generally as a result of 
toxic discharges from a factory” (at 122). In essence, Knight 
reminds the reader that until the 1970s farms and factories 
were unregulated and used waterways as drains.

Knight’s real concern about waterway pollution is that 
historically we knew the sources: it was either sewerage or 
factory pipes leaching. The clean-up was simple: shut down 
the source. Knight’s assertion is that Catchment Boards and 
Harbour Boards were able to take immediate action. Her 
view is that once control of the environment was passed to 
regional councils and consenting discharges commenced, 
the natural environment lost out to productive activities.

Knight considers that the failing of the current regulatory 
framework is the RMA’s failure to control run-off and 
leaching of nutrient-laden water from farmland. As stock 
numbers have grown, she asserts, the run-off has become 
worse. The excessive nutrients that enter waterways have 
strangled riverbeds and freshwater habitats, dislocating 
ecosystems. A specific case study is provided of the impact 
of intensive dairying in Pelorus Sound.

The conclusion as to these “intractable issues” – which 
starts with waterways, but also addresses cultural issues, 
landscapes and ecosystems – is that the RMA is not the 

right framework to manage effects on a cumulative basis 
when it comes to intensive farming. Knight does not 
seek to provide a solution, but she suggests that we 
should actively consider the impact of cumulative effects 
in the development of policy in this area. The chapter 
is concluded with Knight implicitly inviting the Green 
component of the new coalition government to look at 
this issue more carefully; some might read her invitation 
as urging the government to seriously review the balance 
between environment and economy.

With the “intractable issues” setting the framework for 
Knight’s key challenge to the new government, the author 
moves onto climate change – the biggest intractable issue, 
she argues. Knight posits that we have lost 25 years on 
being a leader in the field of climate change policy, law and 
technology. These chapters may be challenging to readers 
who consider that it is New Zealand’s current climate crisis 
that requires policy changes, but Knight’s view is that 
New Zealand has been slow at adapting and responding 
to the challenges arising from climate change. In her view 
past administrations were not focused, and so opportunities 
were lost.

This debate then shifts to other areas that Knight considers 
have been lost opportunities to protect and preserve 
the environment. The author makes some challenging 
statements but raises some important questions. She 
considers that the binary view of the environment as 
separate from economic policy discussions polarises the 
debate. Each side has a different value baseline which 
seems intractable: conservationists protecting conservation 
values at all costs on the one side, and landowners 
protecting their right to utilise their land in a way that 
maximises productivity on the other.

Knight looks at the case of the Mackenzie Basin to 
exemplify this polarised position. The valuable insight 
Knight posits is that we must recognise when polarised 
positions are taken – when we are polarised, she states, the 
economy and the environment suffer, and those affected 
by the decision lose their voice. Knight states that this is 
short-termism.

Short-termism, in Knight’s view, will result in both sides 
losing out and therefore New Zealand Inc missing out. 
Going into the next century, she suggests, we should set 
aside the “culture of plenitude and low consciousness of 
the public good” (at 211) and focus on four ways in which 
to better care for the environment:

• First, be a global citizen – Knight embraces the concept 
of globalism.

• Second, change our attitude and move away from our 
colonial pioneering mentality.

• Third, display and embody more responsibility towards 
the environment – become involved. Here we are 
reminded of how the New Zealand environmental 
movement began with the Save Manapouri campaign.

• Fourth, look at the environment and economy as one 
system – the failure of one does not result in the success 
of the other. Here Knight is borrowing from the seminal 
work Chrysalis Economy by John Elkington, along with 
Natural Capitalism by Amory Lovins and Paul Hawken.

For anyone working in the resource management field, this 
book provides some thought-provoking facts and raises 
important questions. Could we as a nation make different 

choices so as to protect and enhance the environment 
whilst creating a productive economy? This is a good 
question, which Knight suggests should lead policy-making 
in the 21st century.

Ultimately, the book is a good resource; it addresses 
the key issues facing the nation in the economic and 
environmental sphere. Knight was inspired to write the 
book after living in Japan and returning to tour New 
Zealand before taking a role with the Ministry for the 
Environment as a policy analyst. Her key drivers are 
to influence the discussion on policy-making, and to 
challenge the reader’s contribution to the New Zealand 
we are leaving to the next generation. Knight does as she 
has set out to do: she chronicles the way New Zealand 
has endeavoured to respond to environmental issues 
since the 1970s, and questions how those lessons might 
influence the making of policy in the future.
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