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INTRODUCTION

School students are striking, the Extinction Rebellion 
movement is growing and local governments in 
New Zealand and around the world have declared a 
climate emergency. But not everyone is ready to join the 
zero emissions revolution. There are still sceptics, most 
notably in the White House, but also closer to home, who 
dismiss the talk of a climate crisis as just a lot of hot air.

The need to build consensus about how to tackle climate 
change is becoming increasingly urgent as temperatures 
and carbon dioxide levels continue to rise. The negative 
reaction from parts of the agricultural sector to the 
Climate Change Response (Zero Carbon) Amendment 
Bill, introduced on 8 May 2019, highlights the challenges 
ahead. The Bill provides a framework for New Zealand’s 
contribution to limiting the average temperature increase 
to 1.5 degrees Celsius above pre-industrial levels. It sets 
a target of reducing New Zealand’s net greenhouse gas 
emissions (except biogenic methane from agriculture and 
waste) to zero by 2050. Biogenic methane is subject to a 
separate target of 10 per cent below 2017 levels by 2030 
and within the range of 24 – 47 per cent below 2017 levels 
by 2050.

The Bill doesn’t address how those targets will be met. 
Instead, an independent Climate Change Commission will 
be created to advise the Government on setting a series 
of five-year emissions budgets and to monitor progress 
towards the targets in the Bill. The first three emissions 

budgets must be set by 31 December 2021 and will cover 
the period from 2022 – 2035. The Government is required 
to have a plan in place to meet the 2050 target and the 
five-year emissions budgets.

The Bill provides much needed clarity about what we are 
aiming for but a lot of the difficult conversations about 
how to achieve those goals, and who should bear the costs 
of doing so, are still ahead of us. As lawyers, we have an 
important role to play in these discussions, to ensure that 
legislative and policy responses to climate change are 
evidence-based, effective and consistent with the rule of 
law, Te Tiriti o Waitangi and New Zealand’s international 
obligations.

This article summarises what we need to know about 
climate change, why we should get involved and how we 
can help.

Author:
Jenny Cooper QC,  
Barrister, Shortland Chambers 
and President, Lawyers for 
Climate Action NZ Inc
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Continued

THE BASIC SCIENCE 

The most important facts to know about climate change are:

(a) It is occurring now. 

(b) It is caused by human activity.

(c) There is overwhelming consensus among scientists 
about both (a) and (b).

Anyone claiming that there is still uncertainty about either of 
these facts is simply wrong. Indeed, a recent paper notes that 
the scientific evidence for human-induced climate change 
reached the “gold standard” in 2005 (Benjamin D Santer 
and others “Celebrating the anniversary of three key events 
in climate change science” (2019) 9 Nat Clim Change 180 
at 182).

In simple terms, global warming is caused by an increase in 
the concentration of greenhouse gases in the atmosphere, 
which trap heat. The main greenhouse gases are carbon 
dioxide (CO2), methane (CH4) and nitrous oxide (N2O). 
Carbon dioxide levels in the atmosphere have risen rapidly 
over the last century, especially in the last 50 years, largely 
as the result of burning fossil fuels. Atmospheric carbon 
dioxide levels are now above 400 parts per million (ppm), 
far higher than at any other time during human existence. 
Before the last century, the highest peak in carbon dioxide 
levels was 300 ppm, 325,000 years ago.

The carbon dioxide that has already been released will stay 
in the atmosphere for thousands of years, while methane 
lasts decades. Therefore, even if we cut our rate of 
emissions, warming will continue to increase as long as more 
emissions are released and their cumulative concentration 
in the atmosphere increases. That is why we need to reduce 
our carbon dioxide emissions to zero to stop warming 
getting worse (and why there is a valid argument for treating 
methane separately, given its shorter lifespan).

The most comprehensive and authoritative statement of 
the current scientific consensus on climate change is the 
special report by the Intergovernmental Panel on Climate 
Change (IPCC), Global Warming of 1.5°C, published in 
October 2018.

The IPCC is the United Nation’s (UN) body for assessing 
the science related to climate change. It was established 
in 1988 and has 195 member states (more than the UN 
itself). It does not conduct its own research but relies 
on panels of scientists from around the world to assess 
scientific papers and identify where there is agreement, 

where there are differences of opinion and where further 
research is needed. 

When the Paris Agreement on climate change was 
adopted in December 2015, the IPCC was invited to 
produce a special report on global warming of 1.5 
degrees Celsius above pre-industrial levels. This reflects 
the Paris Agreement target of “holding the increase in 
the global average temperature to well below 2°C above 
pre-industrial levels and pursuing efforts to limit the 
temperature increase to 1.5°C above pre-industrial levels” 
(Paris Agreement UNTS (opened for signature 22 April 
2016, entered into force 4 November 2016), art 2(1)(a)).

The IPCC report is the outcome of this request. It is the 
product of 91 authors from 44 countries, 188 contributing 
authors, over 6,000 cited references and a total of 42,001 
expert and government review comments. It deserves to 
be taken seriously.

Everyone should read the IPCC report but, realistically, 
very few people will. So here is a rundown on what you 
need to know.

KEY MESSAGES

Climate change is already happening

The IPCC report tells us that human-induced global 
warming reached approximately one degree Celsius 
above pre-industrial levels in 2017, based on the increase 
in combined air and sea surface temperatures, averaged 
over the globe and over a 30-year period (IPCC Global 
Warming of 1.5°C (October 2018) at 51).

This does not sound like much, but it is enough to have real 
impacts on ecological and weather systems, as evidenced 
by melting ice sheets, dying coral reefs and intensification 
of weather events. It is also important to remember that it 
is an average and the effects are not evenly distributed. 
The IPCC report notes that (at 53):

Temperature rise to date has already resulted in 
profound alterations to human and natural systems, 
including increases in droughts, floods, and some 
other types of extreme weather; sea level rise; and 
biodiversity loss…

Many commentators have linked the impact of climate 
change with increased migration and conflict, such as the 
wars in Syria and Sudan.

Even if warming is limited to 1.5 degrees Celsius, 
70 – 90 per cent of coral reefs are expected to disappear 
(at 179). This is grim but does not fully capture the extent 
of the problem. The report notes that (at 178):

The ocean has absorbed about 30% of the 
anthropogenic carbon dioxide, resulting in ocean 
acidification and changes to carbonate chemistry 
that are unprecedented for at least the last 
65 million years…

Further changes have the potential to be catastrophic for 
marine life.

Climate change is caused by human activity

Yes, the climate changed before there were humans and yes, 
non-human factors can influence the climate, but neither of 
these facts mean that we are not causing the change this 
time around or that the effects will not be devastating.

The link between human emissions and climate change 
is demonstrated by the close match between observed 
patterns of climate change and the predicted patterns 
based on human rates of emissions. Meanwhile, studies 
quantifying solar and volcanic contributions to global 
warming from 1890 to 2010 have found their net impact on 
warming over the full period to be less than plus or minus 
0.1 degrees Celsius (at 59).

Ominously, the IPCC report states (at 54):

…global-level rates of human-driven change far 
exceed the rates of change driven by geophysical or 
biosphere forces that have altered the Earth System 
trajectory in the past; even abrupt geophysical 
events do not approach current rates of human-
driven change. (citations omitted)

Being clear about the cause of global warming enables us 
to be clear about the solution: we need to stop emitting 
carbon dioxide and other greenhouse gases at a higher 
rate than they can be absorbed.

It is still possible to keep global warming to 
1.5 degrees Celsius

A temperature increase of around 1.5 degrees Celsius is 
virtually inevitable at this point. But beyond that, it is still 
within our control. It is technically feasible to make the global 
changes needed to limit warming to 1.5 degrees Celsius 
(IPCC Global Warming of 1.5°C (October 2018) at 51).

Doing so will require significant investment in new 
technology and infrastructure. While this will be expensive, 
many of the required changes will have significant co-
benefits. For example, buildings designed and built to 
minimise energy consumption will be warmer and drier. 
Electrification of transport and better public transport 
systems will reduce congestion and air pollution. Planting 
and restoration of forests and wetlands to absorb carbon 
will improve biodiversity and water quality.

Because it is difficult to fully quantify the costs of mitigation 
or the long-term economic costs of global warming, it 
is difficult to undertake a cost-benefit analysis of the 
investment required to mitigate climate change. But 
it is clear that the costs of climate change will be very 
substantial (in both financial and non-financial terms) and 
that the greater the temperature increase, the higher the 
cost. If we value future human wellbeing, the case for 
investment now is compelling.

If we do nothing, it will get a lot worse

The main message of the IPCC report is that there is a 
big difference between 1.5 degrees Celsius of warming 
and two degrees Celsius or higher. The report describes 
how the outcome will be significantly worse on every 
measure if warming exceeds 1.5 degrees Celsius. For 
example, limiting warming to 1.5 degrees Celsius instead 
of two degrees Celcius could result in around 420 million 
fewer people being frequently exposed to extreme 
heatwaves (at 178).

But even the less ambitious goal of keeping warming to two 
degrees Celsius would require a big shift from our currect 
trajectory. In the absence of effective action to reduce 
emissions, global warming is likely to reach between 3.7 
and 4.8 degrees Celsius above pre-industrial levels by the 
end of the century. The IPCC report provides a “worst-case 
scenario” snapshot of what the world might look like in 2100 
with just three degrees Celsius of warming (at 208 – 281). This 
includes heatwaves, droughts, flooding, ecosystems being 
destroyed, a decrease in global crop production with an 
increase in starvation, high levels of political destabilisation 
and conflict, mass migration, high extinction rates and an 
overall substantial decline in the health and wellbeing of 
people compared to 2020. It is a disturbing picture of how 
the world could look within our children’s lifetime.

www.rmla.org.nz
www.rmla.org.nz


RESOURCE 
MANAGEMENT  
JOURNAL 7w

w
w

.r
m

la
.o

rg
.n

zRESOURCE 
MANAGEMENT  

JOURNAL6

w
w

w
.rm

la.org.nz

of Environmental Health Hazard Assessment <www.
oehha.ca.gov>). Other state and city governments in the 
United States are also taking steps to reduce emissions.

Comparatively, New Zealand’s efforts so far are dismal. 
According to Statistics NZ, our gross greenhouse gas 
emissions increased by 19.6 per cent from 1990 to 
2016, while our net emissions increased by a whopping 
54.2 per cent due to more trees being cut down and 
increased gross emissions (Statistics NZ “New Zealand’s 
greenhouse gas emissions” (18 April 2019) <www.stats.
govt.nz>). The Climate Action Tracker claims that:

 …if all countries were to follow New Zealand’s 
approach, warming could reach over 3°C and up 
to 4°C. This means New Zealand’s current policies 
are not in line with any interpretation of a “fair” 
approach to the former 2°C goal, let alone the 
Paris Agreement’s 1.5°C limit.

(Climate Action Tracker “New Zealand: Fair Share” (17 June 
2019) <www.climateactiontracker.org>).

New Zealand needs to do better if it wants to preserve 
its international reputation and brand image as an 
environmentally responsible member of the global 
community. New Zealand can also demonstrate leadership 
by showing the major emitters how an effective emissions 
reduction programme can work.

SO, WHAT CAN WE DO?

The most important thing we can each do as individuals is 
get involved in the discussion about these issues, whether 
through our work or in our communities. As lawyers, we 
have good research, analytical and communication skills 
which we can use to help decision-makers and the general 
public to get good information and raise the quality of the 
debate.

We can also vote for and support central and local 
government actions to reduce emissions and we can 
use our power as consumers and investors to support 
businesses which are zero carbon or actively working to 
reduce emissions.

For those who want to get more involved, Lawyers for 
Climate Action NZ Inc is a newly formed society whose 
purpose includes advocating for legislation and policies to 
ensure New Zealand achieves net zero carbon emissions 

no later than 2050. More information is available at www.
lawyersforclimateaction.nz.

Finally, while there is no question that the scale of the 
problem requires government-level policy changes, there 
are small changes we can all make to reduce our personal 
emissions:

Take fewer flights

We can stop flying for meetings that could be held by 
telephone or video conference. We can spend more of our 
holidays in New Zealand. And we can pay a little extra to 
offset our carbon emissions when we do fly.

Use cars less or get an electric car

Walk, ride a bike or use public transport. Or get an electric 
car – they are more expensive to buy but cost very little to 
run.

Buy less, buy wisely

Most of us have so much stuff we do not know what to do 
with it. Making, packaging, transporting and disposing of 
all that stuff produces emissions. We need to buy things we 
genuinely need, not junk we do not really want.

Reduce red meat consumption

We are not going to convert everyone to veganism or 
vegetarianism overnight. But we can cut back on our red 
meat portion sizes or frequency, or both.

Reduce food waste and use a compost bin, 
bokashi bin and/or worm farm

Food waste is not only wasteful of the resources that have 
gone into producing and transporting the food, but when 
it goes to landfill it produces methane. Composting avoids 
these methane emissions and enables valuable organic 
matter and nutrients to be put back into the soil. If you do 
not want to do it yourself, We Compost has recently started 
a domestic food waste collection service in Auckland (see 
www.wecompost.co.nz).

Meanwhile, the number one thing we should not do is 
despair. The situation is bad but not hopeless. millions of 
people are working hard to make it better. The more of us 
who get on board to support them, the better the future 
will be.

Based on a review of various models, the report concludes 
that limiting warming to 1.5 degrees Celsius requires us 
to reduce global net carbon dioxide emissions by about 
45 per cent from 2010 levels by 2030, reaching net zero 
carbon dioxide emissions by around 2050, with concurrent 
deep reductions in other greenhouse gases, particularly 
methane (at 95). 

The target of a 45 per cent carbon dioxide reduction by 
2030 was widely misreported as the IPCC saying we have 
12 years to save the planet. The world will not end in 2030. 
But the longer we carry on producing greenhouse gases, 
the harder it will get to preserve the world we know.

OK, THAT IS BAD, BUT IT IS NOT OUR JOB TO 
FIX IT, IS IT?

The IPCC report makes it clear that drastic cuts to emissions 
are critical to avoid irreversible global catastrophe. But 
some popular misconceptions undermine our willingness 
to take action. For example:

“New Zealand is not a significant contributor to 
global warming.”  

It is true that New Zealand’s share of total greenhouse 
gas emissions is small, but our emissions per person are 
very high. According to the OECD, New Zealand has the 
fifth highest greenhouse gas emissions per capita in the 
OECD, behind Australia, the United States, Canada and 
Luxembourg.

According to Statistics NZ, New Zealand’s greenhouse gas 
emissions are about 44 per cent carbon dioxide, of which 
39 per cent comes from road vehicles, 20 per cent from 
manufacturing and construction, and nine per cent from 
electricity generation, with the remaining 32 per cent 
of carbon dioxide from other sources. The remaining 
greenhouse gas emissions are about 42.8 per cent methane 
and 11.6 per cent nitrous oxide, both of which mainly come 
from agriculture.

Our emissions profile is different to many other countries 
because of our high agricultural emissions. But these 
emissions still contribute to global warming. We cannot 
expect other countries to give us a free pass on them, 
especially developing countries with much lower standards 
of living than ours. And we can certainly reduce our 
transport and other carbon dioxide emissions.

“We can’t do anything about agricultural emissions 
without wrecking the economy.”

Methane is a potent greenhouse gas and reduction of 
agricultural emissions is necessary if we want to limit global 
warming. Doing so without reducing production is difficult 
but not impossible. A 2014 paper from the New Zealand 
Agricultural Greenhouse Gas Research Centre (NZAGRC) 
reported that emissions per unit of milk or meat produced on 
New Zealand farms declined by an average of one per cent 
a year since at least 1990, but increased production over the 
same period resulted in an overall 15 per cent increase in 
agricultural emissions (NZAGRC “Reducing New Zealand’s 
agricultural greenhouse gas emissions: How are we getting 
there” (14 August 2014) NZAGRC <nzagrc.org.nz>).

The NZAGRC is currently looking at ways to reduce 
agricultural emissions, including selection of low methane-
producing animals, low methane feeds, a vaccine to reduce 
methane production, reducing nitrous oxide and nitrate 
leaching, and increasing soil carbon levels (NZAGRC 
<www.nzagrc.org.nz>). In some situations, emissions can 
be offset by using mixed farming models and converting 
less productive land to forestry.

Ultimately we may need to reduce the number of cows and 
sheep on our farms but we may also find there is a lot we 
can do to reduce agricultural emissions without reducing 
production (and a lot we can do besides farming sheep 
and cows).

“Action in New Zealand is pointless while the 
major emitters aren’t doing anything.”

While there is undeniably a long way to go, other 
countries are taking action. A useful source of information 
is the Climate Action Tracker website. This reports that 
the United Kingdom has reduced its total emissions by 
42 per cent from 1990 levels, mainly by decreasing its 
use of coal. The rest of the EU, India and China are also 
reducing their reliance on coal and investing heavily in 
solar and other renewable energy sources <Climate Action 
Tracker <www.climateactiontracker.org>).

Meanwhile, despite President Donald Trump’s rollback 
of federal environmental measures, California is on track 
to reduce its emissions to 1990 levels by 2020, despite 
strong population and economic growth, and is targeting 
40 per cent below 1990 levels by 2030 (California Office 

www.rmla.org.nz
www.rmla.org.nz
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http://www.nzagrc.org.nz
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Thanks to the New Zealand Law Society, we can lead 
this issue with a climate change call-to-action by 
Jenny Cooper QC, President of the newly formed Lawyers 
for Climate Action NZ Inc. You may have seen this in 
LawTalk last month, but we felt it deserving of a wider 
audience. It is a useful summary of what we need to know 
about climate change, why we should get involved and 
how we can help.

Another challenge we currently face is the housing crisis. 
In their article, Daniel Minhinnick and Georgia Cameron 
look at the issues the National Policy Statement on 
Urban Development Capacity was introduced to address, 
whether it has delivered on its intended outcomes and 
what broader issues need to be addressed so that councils 
can effectively plan for urban growth. A timely piece, given 
the recent indication by the Government of a proposed 
National Policy Statement on Urban Development and the 
release of the Ministry for the Environment’s discussion 
document: Planning for successful cities: A discussion 
document on a proposed National Policy Statement on 
Urban Development.

Also of concern is the current level of enforcement. 
Rachel Devine and Patrick Senior suggest that mandatory 
self-reporting of environmental offending could be used 
to strengthen enforcement. Their article addresses the 
current regulatory drivers of a mandatory self-reporting 
scheme, provides examples and identifies matters that the 

Government would need to consider when exploring the 
concept. All good food for thought.

A further area creating potential confusion or concern is 
the applications made to the High Court under the Marine 
and Coastal Area (Takutai Moana) Act 2011 (MACA Act). 
Helen Andrews and Heather Philip explain the scheme of 
the MACA Act, review how applications are progressing 
and outline the potential implications for consenting 
processes under the RMA.

But, luckily, this issue is not all doom and gloom. To 
round out the issue, we have two articles reviewing recent 
decisions of the courts. Don Turley and Daniel Jackson 
review the Court of Appeal decision in Belgiorno-Nettis 
v Auckland Unitary Plan IHP. Aidan Cameron considers 
the latest Environment Court decision in Eyre Community 
Environmental Safety Society Inc v Canterbury Regional 
Council with an eye to where the balance should lie when 
considering the effects of unplanned failures.

I also wish to acknowledge and celebrate the appointment 
of Judge Melinda Dickey to the Environment Court, and 
share a photo from her swearing-in (below), as well as 
the recent appointments of Commissioners Gysberts and 
Mabin.

Finally, preparations are well underway for the RMLA Annual 
Conference, being held this year in Christchurch – I look 
forward to seeing you there!

EDITORIAL
Bronwyn Carruthers, Barrister, Shortland Chambers

www.rmla.org.nz
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INTRODUCTION

The New Zealand housing crisis is a familiar topic 
of conversation for New Zealanders. The Resource 
Management Act 1991 (RMA) has been a significant 
scapegoat. The National Policy Statement on Urban 
Development Capacity (NPS) was one example of a 
response to perceived issues with the RMA, with the 
previous Government touting it as the key tool to resolve 
housing affordability issues. Its main function? To increase 
the rate of urban development by demanding that councils 
have regard to urban economics and provide for long-term 
growth in terms of both plan-enabled capacity, and the 
commercial feasibility of developing that capacity.

The NPS has now been in place for nearly three years. 
However, the assumptions underpinning the current 
Government’s housing and urban development agenda 
remain the same as that of the previous Government: 
relying on the same economic theory and tools, like 
the NPS, to “flood the market with development 
opportunities” (Hon Phil Twyford, Minister for Economic 
Development, Transport and Urban Development (speech 
to the New Zealand Initiative Members’ Retreat, Auckland, 
22 March 2019)).

But has this approach to date – to simply increase land 
supply – been successful in “tackling the long-term root 
cause of New Zealand’s housing affordability problems”? 

 
Have we succeeded in promoting “culture change to 
support development that connects planning decisions  
to economics”? (Dr Nick Smith, Minister for Environment, 
Building and Housing, “New policy proposed for urban 
development” (press release, 3 June 2016)). Many, 
including economic experts operating in the resource 
management space, have questioned whether connecting 
planning decisions solely to an assessment of supply, 
demand and feasibility is too simplistic an approach to deal 
with urban growth. We agree. It is the wrong answer to the 
wrong question.

Continued

The National Policy Statement  
on Urban Development 
Capacity – the wrong answer  
to the wrong question?

In this article, we look at the issues the NPS was introduced 
to address, whether it has delivered on its intended 
outcomes and what broader issues need to be addressed 
so that councils can effectively plan for urban growth.

THE NPS

At its core, the NPS is an “economic tool” tasked with 
several functions under the RMA. It provides a suite of 
policies and objectives that councils must incorporate 
into their planning and decision-making to assess the 
sufficiency of capacity for housing and business activity. 
Sufficiency is based on assessing current feasibility in 
reliance on current market prices. However, if there is 
not sufficient “feasible” capacity, the NPS demands that 
councils provide for additional development capacity. 
For councils identified as managing “high-growth areas” 
(including Auckland, Christchurch, Hamilton, Queenstown 
and Tauranga among others), it goes further by outlining a 
number of prescriptive processes, including:

(a) quarterly monitoring of market indicators for sufficient 
development capacity;

(b) three yearly housing and business development 
capacity assessments; 

(c) minimum targets for feasible development capacity in 
the short, medium and long term; and

(d) additional margins of development capacity above 
demand by 20 per cent in the short to medium term 
and 15 per cent in the long term.

The Ministry for the Environment (MfE) has subsequently 
supplemented the NPS with several guidelines and 
planning tools to better equip councils in implementing 
these processes, including a development feasibility tool 
and interactive urban development capacity dashboard.

This leads to a rather fundamental concern: that the NPS 
essentially treats the housing market challenges as a 
simple supply-demand issue, providing additional capacity 
through rezoning/upzoning as a single-lever response, 
but premised on the concept of feasibility. A number of 
economic commentators have criticised the economic 
rationale underpinning the NPS. These criticisms include 
issues with its structure and rationale, the test of “current 
feasibility” only reflecting current prices (essentially taking 
a locked-market position), the actual impact on housing 
affordability and whether the NPS actually aligns with 

urban spatial economics (Market Economics NPS-UDC: 
Current Feasibility Provisions (19 July 2018)).

The NPS ignores the fact that land value is only part of 
the equation for the cost of new dwellings, accounting 
for approximately 20 per cent of the total cost of a new 
greenfield double-storey house development in Auckland 
and less than 10 per cent in Wellington or Christchurch 
(Deloitte Access Economics Cost of Residential 
Housing Development: A focus on building materials 
(December 2018)). This means that even a significant 
change in land value will only have a modest impact on 
overall development cost. It also ignores the fact that 
regardless of the zoning, if there is no infrastructure funding, 
then areas are not “feasible” and cannot be included in a 
council’s short- to medium-term development capacity.

With this in mind, expecting the NPS (as a pure planning 
response) to address the “long-term root cause” of 
housing supply shortages and affordability is unrealistic 
and one-dimensional. Our concerns with this are two-fold: 
the economic rationale underpinning the NPS itself and 
the overemphasis on the NPS in the absence of a more 
comprehensive approach. In light of these concerns, has the 
NPS resulted in any marked changes in planning practice 
since? We use Auckland and Queenstown as case studies 
below to explore some of the challenges with the NPS.

AUCKLAND

Auckland’s infrastructure challenges are well known and 
the housing market in Auckland faces a range of complex 
issues. While urban development challenges (such as 
housing supply and affordability) are appearing in a range 
of locations across the country, they are being felt most 
severely in Auckland. Auckland has attracted the largest 
share of population growth for the last 100 years and now 
homes a third of New Zealand’s population while continuing 
to experience extremely rapid population growth, 
especially through migration (New Zealand Productivity 
Commission Better Urban Planning (February 2017)). 
Significant shifts in the residential property market (where 
economic growth continues to drive increases in land 
value far ahead of gains in built improvements) and a 
severe blow to the region’s residential construction sector 
following the global financial crisis (GFC), among other 
factors, have certainly contributed to the housing supply 

Authors:
Daniel Minhinnick, Partner, 
and Georgia Cameron, 
Solicitor, Russell McVeagh
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shortages in recent years (Market Economics NPS-UDC: 
Current Feasibility Provisions (19 July 2018)). Other 
broader challenges include the long-term shortfall in 
infrastructure funding and a lack of coordination between 
the RMA plan-making, and infrastructure planning and 
delivery.

Given the NPS was introduced (at least in part) to respond 
to the housing issues in Auckland, it is interesting to 
observe Auckland Council’s view of its responsibilities. 
When the NPS was first proposed, Auckland Council 
released a statement saying that while it would be a useful 
tool for measuring and meeting land demand for both 
housing and business, it was already in line with the work 
Auckland was undertaking through its Future Urban Land 
Use Supply Strategy and Proposed Unitary Plan (Unitary 
Plan). Under the Unitary Plan, there are greenfields areas 
to the south, north and north-west of Auckland zoned 
as future urban that in theory provide the geographic 
capacity for the city to expand by rezoning this land to 
urban (once serviced) for housing or business use. The 
Unitary Plan provides enabled capacity to build around 
one million additional dwellings, which is significantly 
more than the number of dwellings Auckland requires 
over the next 30 years (Auckland Council The Auckland 
Plan 2050 (June 2018)).

Given the NPS is focused on ensuring councils plan for 
sufficient capacity for housing and business activity, it 
would follow that Auckland Council was right. Arguably, 
most of the progress made for Auckland’s housing supply 
has been at the hands of intensification enabled under the 
Unitary Plan, with 70 per cent of new consents over the 
past year being in brownfields land upzoned by Unitary 
Plan provisions (Auckland Council, Auckland Economic 
Quarterly (February 2019)). Yet the question of whether 
the zoned land is “feasible” speaks to a separate but 
equally significant challenge facing growth: the funding of 
infrastructure. This is a key issue for high-growth councils 
facing debt-limit barriers, as it significantly inhibits council 
infrastructure investment keeping pace with demand for 
new development. The recent New Zealand Productivity 
Commission draft report on local government funding and 
financing highlighted the need to be more directive in 
expanding the use of special purpose vehicles (as occurred 
at Milldale) and the use of legislation, if necessary, to 
enable placement of debt servicing obligations on 
existing residents who will benefit from the infrastructure 
(New Zealand Productivity Commission Local government 

funding and financing: Draft report (July 2019) at 
F6.12–6.14 and R6.5).

Three years on, the jury is still out on the effectiveness of the 
NPS in Auckland, particularly given that it post-dated the 
development capacity enabled under the Unitary Plan. But 
the other challenges facing growth in Auckland remain very 
real, and like infrastructure funding, are unlikely to be solved 
by the NPS.

QUEENSTOWN

The issues of housing supply shortage and affordability are 
not unique to Auckland. As the fastest growing district in 
New Zealand, Queenstown represents a different kind of 
challenge in terms of the growth pressures it faces. There 
is a clear tension between the need to preserve the natural 
environment (both in and of itself, and due to the reliance 
Queenstown’s economy places on the natural environment) 
and to expand the built environment to meet growth. 
Therefore the tools used for planning for growth must be 
equipped to walk a fine tightrope. This tension, coupled 
with Queenstown’s highly constrained geography, provides 
a true test of whether the NPS can guide the Queenstown 
Lakes District Council to plan for existing demand and 
future growth in a balanced and effective manner. 

While there has been limited detailed judicial consideration 
of the NPS, a number of these issues recently came before 
the Environment Court in the decision Bunnings Ltd v 
Queenstown Lakes District Council [2019] NZEnvC 59. 
These issues were subject to careful scrutiny in the slightly 
surprising context of a resource consent application for a 
proposed Bunnings Warehouse within industrial-zoned land 
at Frankton Flats. A key issue related to the Queenstown 
Lakes District Council’s opposition to Bunnings’ proposal 
on the basis that it would exacerbate the predicted 
shortfall in industrial land supply, thus making it difficult 
for the Council to meet its NPS obligations. As a result, 
the decision contains a detailed discussion of the role and 
function of the NPS and some of the challenges in applying 
it in a setting like Queenstown.

In considering the structure and function of the NPS, 
the Court found that the NPS is “primarily an enabling 
document. It is designed to provide opportunities, choices, 
variety and flexibility in relation to the supply of land for 
housing and business” and is “basically designed to open 
doors for and encourage development of land for business 
and housing, not to close them.”

However, the Court identified a number of challenges 
within the NPS.

Demand

The first challenge relates to demand. The Court expressed 
surprise that while the NPS contains a detailed definition of 
demand (including a range of demand factors), it does not 
expressly consider demand for different price points. The 
Court considered that demand for different price points 
must have been intended within the NPS definition. This 
reflected the Court’s view that the market is multifaceted 
and dynamic.

The Court’s observations were made in the context of 
business and industrial use, but the principle applies 
equally (and perhaps more importantly) in the context 
of affordable housing. However, even with this broader 
definition of demand, the ability of the NPS to deliver 
affordable housing is tenuous at best. The assumption 
underlying the NPS is that supplying more land for housing 
will deliver affordable housing options. But as noted above, 
this is inherently flawed, as land value is but one part of 
the overall cost of new dwellings, and it doesn’t factor in 
challenges such as infrastructure funding.

Conflation of zoned land with actual land supply

A second key challenge identified relates to the frequent 
tendency of planning documents to conflate land zoned 
as industrial with the supply of industrial-zoned land. 
The Court was clear that providing for (and potentially 
protecting) industrial-zoned land is a necessary condition 
for the supply of land for industrial development. 
However, the Court was clear that it is not a sufficient 
condition – there are more complex factors at play in 
urban development (which are usually reflected by the 
price when put on the market). In short, the zoning of 
land is distinct from understanding the market dynamics 
involved in land development and this needs to be 
reflected when considering the NPS.

Assumption of an infinite ability to grow or expand

The Court also addressed how “feasible capacity” is assessed 
and whether the guidance of the NPS to use current prices 
in assessing “feasible capacity” is realistic and accurate. 
Of particular concern was the notion that the NPS’s single 
lever approach – demanding additional capacity through 

rezoning or upzoning – assumes that there is a perpetual 
ability to expand or grow. This simply cannot be assumed 
in districts such as Queenstown given the geographical 
constraints, particularly where growth in tourism is reliant on 
the drawcard of the pristine natural environment.

The Court acknowledged that these questions would 
need to be squarely considered and addressed through 
the Proposed District Plan process, rather than through 
resource consent appeals. In short, how Queenstown Lakes 
District Council plans for the provision of housing and 
infrastructure for those servicing the tourism industry will 
require reliance on more than just the NPS and its single 
lever approach of “feasible capacity” to ensure sustainable 
urban growth outcomes for Queenstown.

WHERE TO FROM HERE?

Considering the experiences in both Auckland and 
Queenstown, it is clear that the challenges faced by high-
growth areas are complex and nuanced. The blunt, single-
lever approach embodied within the NPS is ill-suited to 
address land supply issues, let alone the range of broader 
challenges facing our largest and fastest growing urban 
areas. In essence, it is the wrong answer to the wrong 
question. So is there hope?

The MfE has recently indicated that changes to the NPS 
are imminent. However, it appears these changes will focus 
on addressing the quality of urban development, to ensure 
the creation of quality urban environments and to direct 
development to key areas around centres and transport 
networks. Whether the NPS can be modified to better 
address the challenges facing our urban areas and whether 
the necessary broader changes to other legislation are 
made in a coordinated manner remains to be seen. The 
imminent Kāinga Ora—Homes and Communities Bill 
2019 to establish a new housing and urban development 
authority also looms as another incomplete answer to an 
uncertain question.

In the meantime, simply recognising what the NPS can, and 
more importantly, cannot deliver is a good start to ensuring 
a more balanced approach to the urban development 
challenges we face. 

Disclaimer: Daniel Minhinnick and Georgia Cameron 
acted on behalf of Bunnings Ltd in the Bunnings Ltd v 
Queenstown Lakes District Council proceedings.
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INTRODUCTION

The Government has a clear intention to improve 
enforcement of environmental legislation, particularly the 
Resource Management Act 1991 (RMA).

One measure that could be used to strengthen enforcement 
is to introduce mandatory self-reporting of environmental 
offending. Mandatory self-reporting is a term used to 
describe a legal requirement for an offender to report to 
an authority if they have committed, or believe they have 
committed, an offence. There are fishhooks in mandatory 
self-reporting that will require careful consideration before 
implementation.

This article will address current regulatory drivers of a 
mandatory self-reporting scheme, provide some examples 
in New Zealand and overseas, and identify matters that the 
Government would need to consider when exploring this 
concept.

A TREND TOWARDS STRENGTHENING 
ENFORCEMENT

The Parliamentary Commissioner for the Environment, 
Simon Upton, has supported increased transparency 
around environmental discharges. He has proposed an 
independent assessment into the case for New Zealand 
to develop a Pollutant Release and Transfer Register, 
potentially giving the public access to information about 

 
discharges of chemicals and waste generated, and affecting 
businesses relying on chemical use and waste generation. 
The Government has not yet responded to this proposal.

The current Government is explicitly committed to better 
enforcing the RMA (Labour-led Government “Confidence 
and Supply Agreement between the New Zealand Labour 
Party and the Green Party of Aotearoa New Zealand” 
(24 October 2017)). To date, this has been demonstrated 
in the following ways:

• In the Budget 2018, the Government committed 
$3.07 million to the Resource Management Act 
Enforcement oversight unit (Oversight Unit). The 
purpose of the Oversight Unit is to “improve the 
consistency, effectiveness and transparency of council 
enforcement decisions” (Hon David Parker “Resource 
Management Act oversight unit to be established” 
(press release, 17 May 2018)).

In this new age of environmental 
enforcement, should we consider 
mandatory self-reporting of 
environmental offending?

Continued

• The Oversight Unit sits as part of the Environmental 
Protection Authority (EPA) and will, in due course, be 
given powers to take enforcement action in certain 
circumstances, for example, where local authorities have 
failed to do so (Cabinet Paper “Proposed Resource 
Management Amendment Bill: Stage 1 of a resource 
management system review” (9 October 2018) at [73]-
[77]). Development of the Oversight Unit shows the 
Government’s appetite for improving the consistency of 
enforcement taken by local authorities.

• In July 2018, the Ministry for the Environment released 
guidance to local authorities on RMA compliance, 
monitoring and enforcement in efforts to improve 
consistency in how local authorities undertake those 
functions (Ministry for the Environment Best Practice 
Guidelines for Compliance, Monitoring and Enforcement 
under the Resource Management Act 1991 (July 2018)).

• The Government has said that stage one of the 
RMA reform will involve strengthening compliance, 
monitoring and enforcement, and will enable the EPA 
to take enforcement action (Cabinet Paper “Proposed 
Resource Management Amendment Bill: Stage 1 of a 
resource management system review” (9 October 2018) 
at [6], [64]-[72]).

These mechanisms come at a time when New Zealand’s 
environment is in a poor and declining state (Ministry for the 
Environment and Stats NZ New Zealand’s Environmental 
Reporting Series: Environment Aotearoa 2019 Summary 
(April 2019)). Mandatory self-reporting of environmental 
offending could sit within the stage two reforms of the 
RMA (or within the RMA as it currently exists) and could 
be an effective tool in improving the enforcement of 
environmental offending.

THERE ARE LOCAL AND INTERNATIONAL 
EXAMPLES OF MANDATORY SELF-REPORTING 
OF ENVIRONMENTAL OFFENDING

Mandatory self-reporting in New Zealand

There is some precedent for this type of regulatory approach 
already on these shores. Two interesting environment-
related examples to examine relate to the New Zealand 
Emissions Trading Scheme and fisheries.

The Climate Change Response Act 2002 (CCRA) requires 
mandatory participants to report to the EPA about their 

emissions. For example, a person that deforested pre-
1990 forest land (CCRA, sch 3 pt 1) has a duty to notify 
the EPA that they have become participants by deforesting 
pre-1990 forest land (s 56) and must make an emissions 
return for the deforestation activities in the immediately 
preceding year (s 65). Failure to fulfil these obligations is 
an offence under the Act. That offence sits alongside the 
participants’ obligations to surrender New Zealand units to 
account for deforestation activities.

The CCRA also encourages voluntary self-reporting through 
its penalties regime. Failure to surrender New Zealand units 
within the specified timeframes incurs a penalty payment 
(s 134). The EPA has discretion to reduce this penalty 
payment but only if the participant voluntarily reports its 
failure to surrender units to the EPA before an investigation 
commences (s 135). If the EPA has taken steps to investigate 
a participant, the participant can no longer receive a 
discount on the penalty payment (s 135(2)(a)). Therefore, 
there is a financial incentive to admit an offence: automatic 
penalties will apply if a participant fails to surrender units 
when required to do so and self-reporting could mean 
that the EPA reduces the amount of the penalty, in some 
cases by 100 per cent (Environmental Protection Authority 
Emissions Trading Scheme: Compliance and enforcement 
programme (January 2019)).

The EPA has used its discretion to reduce penalty payments 
to encourage self-reporting by participants of their failure 
to surrender units (Jennifer Eder “Forestry authority 
reduces fines for Kaikōura farmer who cut down trees” 
The Marlborough Express (online ed, Marlborough, 2 May 
2019)). Despite people reporting offences to the EPA, no 
one has been prosecuted under the CCRA.

A local example of a light-handed self-reporting approach 
is the current fisheries regime in New Zealand. It does 
not have the rigor and incentives associated with other 
approaches and is not a strong model for replicating. It 
requires honesty in the constant supply of information 
against regulatory requirements. It does not involve a 
special process for incriminating oneself or an alleviated 
penalty for reporting an offence.

The fisheries Quota Management System requires regular 
reporting from commercial fishers and licensed fish 
receivers (LFRs). Commercial fishers must provide details 

Authors:
Rachel Devine, Partner, 
and Patrick Senior, 
Senior Solicitor, 
MinterEllisonRuddWatts
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Continued

of catch, effort and landing returns for each fishing trip 
and monthly harvest returns (see for example, Fisheries 
(Reporting) Regulations 2001, reg 5). LFRs must submit a 
return each month, listing the amounts and types of fish 
received in the previous month and the fishers that supplied 
the fish to them (Fisheries (Reporting) Regulations 2001, 
reg 16). Failing to provide returns in the manner specified 
or making false or misleading statements is an offence 
(Fisheries (Reporting) Regulations 2001, regs 42(d) and (e)).

Due to the lack of checks and balances, the fisheries self-
reporting system has faced criticism and is currently going 
through a change process. Current proposals involve the 
introduction of a digitised system to enhance the accuracy 
of reporting (see for example, Fisheries New Zealand 
“Protection and Response: Digital monitoring of commercial 
fishing” (2 August 2019) <www.fisheries.govt.nz>).

Mandatory self-reporting internationally

In America, Australia and other countries, there are self-
reporting obligations in relation to land contamination. 
Environmental laws in New South Wales (NSW), Australia, 
illustrate how this approach can be undertaken.

Section 60 of the Contaminated Land Management 
Act 1997 (NSW) (CLM Act) requires persons to notify 
the NSW Environment Protection Authority (NSW EPA) 
as soon as practical after they become aware of land 
contamination. This duty applies to people whose activities 
have contaminated land and to owners of land that has 
been contaminated. Awareness of contamination can be 
imputed if a person should have reasonably been aware of 
the contamination.

The factors taken into account in determining when a person 
should reasonably be aware of contamination include: 
their training and experience; whether the person could 
reasonably have sought advice; and the circumstances of 
the contamination (NSW Environment Protection Authority 
Guidelines on the Duty to Report Contamination under the 
Contaminated Land Management Act 1997 (September 
2015) at 11).

A person with actual or imputed knowledge of contamination 
is required to notify the NSW EPA in the following 
circumstances (NSW Environment Protection Authority 
Guidelines on the Duty to Report Contamination under the 
Contaminated Land Management Act 1997 (September 
2015) at 3):

• contamination in/on soil meets or exceeds the level of 
contamination set out in the relevant guidelines that 
have been made under the CLM Act and people have 
been or could be exposed to the contaminant; or

• contamination meets criteria prescribed by regulations 
that can be made under the CLM Act; or

• a contaminant has entered or could enter neighbouring 
land, atmosphere, groundwater or surface water and 
meets or exceeds the level of contamination set out in 
the relevant guidelines that have been made under the 
CLM Act and will foreseeably continue to meet/exceed 
that level.

In determining whether contamination should be reported, 
the particular site should undergo assessment by a 
professional contamination consultant (NSW Environmental 
Protection Authority Guidelines on the Duty to Report 
Contamination under the Contaminated Land Management 
Act 1997 (September 2015) at 4).

A person who is required to report contamination to the 
NSW EPA but fails to do so may be prosecuted. Failing 
to report is a separate offence under the CLM Act. The 
maximum penalties for failing to report are:

• for a corporation: AUD 1,000,000 with a further penalty 
of AUD 77,000 for each day the offence continues; and

• for an individual: AUD 250,000 with a further penalty of 
AUD 33,000 for each day the offence continues.

Voluntary self-reporting of offending is viewed favourably 
by the NSW EPA and is a mitigating factor in determining 
whether to prosecute an offence or not (NSW Environmental 
Protection Authority EPA Prosecution Guidelines (March 
2013)). However, notifying the NSW EPA is required under 
the CLM Act and is therefore not strictly voluntary. Despite 
this caveat, the quantity and quality of the information 
provided as well as expeditious notification are regarded 
by the NSW EPA as mitigating factors to be taken into 
account in sentencing.

As is common under other self-reporting regimes, the 
CLM Act protects those reporting contamination incidents 
from self-incrimination. This is an important element that 
any new rule in New Zealand would need to consider 
to ensure consistency with the New Zealand Bill of 
Rights Act 1990. Section 60 (7) of the CLM Act provides: 

Information provided by a person for the purpose 
of complying with this section is not admissible as 
evidence in any proceedings against that person 
for an offence under the environment protection 
legislation (except in proceedings for an offence 
under this section).

Therefore, the CLM Act illustrates how the issue of self-
incrimination can be addressed. A similar approach is taken 
in s 311 of the Clean Water Act 33 USC § 1321(b)(5) (Supp 
1979), which provides that information received pursuant 
to a mandatory notification must not be used against 
any person in any criminal case (except a prosecution 
for perjury or misrepresentation) (see OA Caginalp “The 
Fifth Amendment Privilege Against Self-Incrimination and 
Compulsory Self-Disclosure Under the Clean Air And Clean 
Water Acts” (1980) 9 BC Envtl Aff L Rev 359 at 362).

Provisions similar to those of the CLM Act could apply in 
New Zealand, either under the RMA framework or under 
a new environmental management framework. By way of 
example, s 15 of the RMA could be amended. Simply put, 
s 15 states that no person may discharge a substance into 
the environment without authorisation. Mandatory self-
reporting could also apply to a breach of resource consent 
conditions.

The European Union’s (EU) Restriction of Hazardous 
Substances Directive (RoHS) is one example of self-
reporting obligations in relation to hazardous substances 
(Directive 2011/65/EU of the European Parliament and of 
the Council of 8 June 2011 on the restriction of the use 
of certain hazardous substances in electrical and electronic 
equipment [2011] OJ L174/88). The RoHS restricts the use 
of hazardous chemicals within products in order to protect 
human health and the environment.

In the United Kingdom, regulations ratifying RoHS require 
manufacturers (amongst others) that place electrical and 
electronic products on the EU market to take necessary 
corrective measures and immediately inform the relevant 
authority where they have “reason to believe” their product 
has breached the limits on the use of certain restricted 
hazardous substances (The Restriction of the Use of 
Certain Hazardous Substances in Electrical and Electronic 
Equipment Regulations 2012 (UK) (ROHSUK), reg 20). It 
is an offence for a manufacturer to contravene or fail to 
comply with the requirements of the regulations, including 
the requirement to self-report a breach (ROHSUK, reg 37). 

The Regulations also state that non-compliance with the 
obligation to self-report under reg 20 is liable on summary 
conviction to a fine (ROHSUK, reg 39).

MANDATORY SELF-REPORTING OF 
ENVIRONMENTAL OFFENDING COULD REDUCE 
AUTHORITIES’ MONITORING COSTS AND 
INCREASE ENVIRONMENTAL COMPLIANCE AND 
PERFORMANCE

From a purely environmental perspective, mandatory 
self-reporting makes sense. It allows authorities to access 
information relating to environmental offending faster 
and reduces reliance on third party tip-offs or sporadic 
monitoring by regulatory authorities.

Speed and transparency of action could make a 
significant change to the current approach to incidents 
involving discharges into the environment. For example, 
discharges of contaminants can be extensively studied by 
resource consent applicants to understand their extent 
and impact as part of the resource consent application 
process. This can mean a delay of months or years before 
the resource consent application is actually submitted. 
With incentivised reporting, authorities can be assured 
that an incident is addressed sooner (including any clean 
up, if required), preventing further environmental harm 
occurring.

Such a model would also be relatively inexpensive to 
establish, as the offender could meet most costs. It 
could lead to significantly reduced monitoring costs for 
authorities and avoid the sole reliance on councils (and in 
the future, the Oversight Unit/EPA).

A clear regime for mandatory self-reporting (with incentives 
for doing so and any protections against self-incrimination) 
could also provide certainty of enforcement outcomes for 
operators that report incidents promptly.

Increased transparency also responds to the public’s 
demand for better environmental performance and more 
environmental information about incidents.

The incentives of self-policing programmes have, in 
some instances, encouraged companies to report and 
correct problems that would never have been discovered 
by regulators (Jodi Short and Michael Toffel “Turning 
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Themselves In: Why Companies Disclose Regulatory 
Violations” (2005) UC Berkeley: Center for Responsible 
Business 1 at 3). This illustrates the real potential for 
improvements in compliance.

HOWEVER, MANDATORY SELF-REPORTING IS 
NOT WITHOUT ITS DRAWBACKS

Even so, any mandatory self-reporting regime would need to 
be carefully considered. Mandatory self-reporting does not 
sit easily with the legal principle against self-incrimination, 
which is provided for in s 25 of the New Zealand Bill of 
Rights 1990 and s 60 of the Evidence Act 2006. As noted 
in the context of environmental legislation of the United 
States, “the conflict arises when information received by 
the government pursuant to required notification or records 
under the applicable statute is used by the government to 
prove its case against the alleged polluter” (OA Caginalp 
“The Fifth Amendment Privilege Against Self-Incrimination 
and Compulsory Self-Disclosure Under the Clean Air And 
Clean Water Acts” (1980) 9 BC Envtl Aff L Rev 359 at 359).

Any self-reporting regime must ensure that the right 
against self-incrimination has been considered.

Research has also been undertaken that suggests self-
reporting can be effective for those operators that generally 
perform well and may have had an accident; however, 
poor or careless environmental operators are unlikely to 
self-report (K Fukuyama, DM Kilgour and KW Hipel “Self-
Reporting Systems for Environmental Compliance” (2000) 
126 J Water Resour Plan Manag 3 at 11). In addition, such 
initiatives confer industry bodies an unprecedented and 
unwarranted level of control over their own regulation, and 
may risk undermining compliance by publicly praising self-
reporting companies who may be hiding severe violations 
behind the self-disclosure of relatively minor breaches 
(Jodi Short and Michael Toffel “Turning Themselves In: 
Why Companies Disclose Regulatory Violations” (2005) 
UC Berkeley: Center for Responsible Business 1 at 3).

The incentives and penalties under a mandatory self-
reporting scheme would need fine balancing. For example, 
if incentives are too great, then this could have the effect of 
not discouraging, or permitting, environmental offending. 
If incentives are too small, then this will not encourage self-
reporting.

The relationship between incentivising self-reporting and 
sentencing principles (for example, discounts offered 

for cooperating with authorities) also requires further 
examination.

Companies and councils will face increased compliance 
costs as they transition to a new scheme of self-reporting. 
There would need to be guidance and support as a new 
scheme is introduced.

WHAT COULD MANDATORY SELF-REPORTING IN 
NEW ZEALAND LOOK LIKE?

New mandatory self-reporting provisions in New Zealand 
could be modelled on the CLM Act and would need to 
address the following key issues that the CLM Act covers:

(1) who the duty applies to: those responsible and those 
with an interest in the land;

(2) when to self-report: on awareness or when the person 
should have been aware;

(3) the process of reporting:

(a) a qualified professional undertakes an assessment 
of the land; and

(b) a self-reporting notice is completed and provided 
to the regulator;

(4) penalties that apply: an appropriate punishment for 
failing to comply with the duty of self-reporting would 
need to apply to those convicted of the offence. This 
could also be supported by an incentive to encourage 
self-reporting; and

(5) protecting those who self-report: ensuring that the 
principle against self-incrimination remains protected 
under the new provisions.

CONCLUSION

Mandatory self-reporting of environmental offences could 
be the next step towards strengthening environmental 
enforcement in New Zealand.

Mandatory self-reporting of environmental offending 
would be in-step with other regimes under New Zealand 
environmental law. It would also reflect international 
practices.

With growing environmental awareness but decreasing 
environmental performance, self-reporting could be a tool 
to reduce environmental offending in New Zealand.
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application. There are also many overlapping applications, 
so those competing interests need to be addressed before 
individual applications can be progressed. Further, most 
applicant groups are pursuing their claims through both 
of the available statutory processes, creating additional 
complexity. There is also little funding available to both 
applicant groups and the bodies attempting to process 
the applications.

It is therefore little surprise that there has been considerable 
confusion and concern as to how the MACA Act will affect 
those who operate within te takutai moana. This has 
only been compounded by recent reports that “the first 
agreement under the MACA Act” has now been entered 
into.

Against this background, the purpose of this article is to 
review how the MACA Act applications are progressing 
and outline the potential implications of these applications 
for consenting processes under the Resource Management 
Act 1991 (RMA). Before doing so, we briefly outline the key 
features of the MACA Act.

KEY FEATURES OF THE MACA ACT

What area does the MACA Act apply to?

The MACA Act allows iwi, hapū and whānau to seek 
recognition of customary interests within the “common 
marine and coastal area” (CMCA). The CMCA is the area 
of the foreshore and seabed from the mean-high water 
springs out to 12 nautical miles. It includes the beds of 
rivers as well as the airspace and water space (but not the 
water) above, and the subsoil, bedrock and other matter 
below, the foreshore and seabed.

What processes are available for seeking 
protection of customary interests?

Iwi, hapū and whānau can seek recognition of their customary 
interests under the MACA Act through either:

(a) The Crown engagement process for a recognition 
agreement (s 95); and/or

(b) High Court proceedings for recognition orders (s 98).

Crown engagement

The MACA Act contemplates the Crown engagement 
process as the primary avenue for pursuing customary 
rights. Crown engagement provides a more informal, 

less adversarial process than High Court proceedings. 
Applications for Crown engagement lodged with and 
confirmed by Te Arawhiti (The Office for Māori Crown 
Relations, formerly the Office of Treaty Settlements) 
are posted online. Following a preliminary appraisal by 
Te  Arawhiti and comment from the applicant group, the 
Minister for Treaty of Waitangi Negotiations (the Minister) 
decides whether to formally engage. If the Minister agrees 
to enter formal engagement, terms of engagement are 
developed, evidence is collected and a public enquiry 
process is undertaken seeking public submissions. An 
assessment is then undertaken as to whether the tests in 
the MACA Act are met. If so, a recognition agreement 
is negotiated. A recognition agreement for customary 
marine title (CMT) only has legal effect following an act of 
Parliament, while protected customary rights (PCR) require 
an Order in Council (s 96).

High Court application

High Court proceedings are typically seen as the “fallback”, 
in the event that engagement with the Crown fails. For 
that reason, the MACA Act enables applicant groups to 
pursue their claims in the form of Crown engagement, 
an application to the High Court, or both. Several of the 
current High Court proceedings have now been adjourned, 
awaiting the outcome of the corresponding Crown 
engagement process. High Court applications also require 
the presentation of evidence, followed by a hearing and the 
issuing of a decision. The High Court’s decision is subject to 
appeal on matters of fact or law (s 112).

WHAT INTERESTS CAN BE PROTECTED UNDER 
THE MACA ACT?

There are two types of customary interests that can be 
recognised under the MACA Act:

Customary marine title (CMT): Groups can apply for 
recognition of their interest in any area of land which they 
have exclusively used and occupied in accordance with 
tikanga, without substantial interruption, since 1840 (s 58).

Protected customary rights (PCR): Groups can apply for 
recognition of the customary rights or activities which the 
group has exercised since 1840, and continues to exercise, 
in accordance with tikanga. PCR applications typically list 
activities such as fishing, collecting shellfish, launching 

INTRODUCTION

It has been over 15 years since Ngāti Apa v Attorney 
General [2003] 3 NZLR 643 and the controversy which 
arose from the Court of Appeal’s finding that the Māori 
Land Court had jurisdiction to determine claims of 
customary ownership to areas of New Zealand’s foreshore 
and seabed. This debate included the introduction (and 
subsequent repeal) of the Foreshore and Seabed Act 2004 
(FSSA), which the Waitangi Tribunal found to be based on 
policy that breached the Treaty of Waitangi. 

The FSSA was accordingly replaced with the Marine and 
Coastal Area (Takutai Moana) Act 2011 (MACA Act), the 
preamble to which states:

This Act takes account of the intrinsic, inherited rights 
of iwi, hapū, and whānau, derived in accordance 
with tikanga and based on their connection with 
the foreshore and seabed and on the principle of 
manaakitanga. It translates those inherited rights 
into legal rights and interests that are inalienable, 
enduring, and able to be exercised so as to sustain 
all the people of New Zealand and the coastal 
marine environment for future generations. 

Iwi, hapū and whānau had six years (to 3 April 2017) to 
lodge applications for Crown engagement and/or for 
orders from the High Court under the MACA Act.

Nationally, almost 600 applications have been lodged 
(385 for Crown engagement and 202 to be heard in the 
High Court). More than two years later, progress towards 
resolving these applications has been very slow. Indeed, it 
has taken significant time even for a list of who has applied 
to be made publicly available. Undoubtedly, resolution of 
these claims will take years.

Much of this delay is explained by the volume and 
sufficiency of applications involved. For example, 
some applications omit important information, such as 
the specific rights or areas that are the subject of the 
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waka, hunting, collecting sand and shells, planting and 
harvesting for customary purposes. Commercial fishing 
and aquaculture activities cannot be recognised as PCR 
(s 51).

WHAT IS THE EFFECT OF BEING GRANTED CMT 
OR PCR?

The outcome of both the Crown engagement and High 
Court application processes is the same – that is, no better 
or more extensive rights can be obtained by pursuing one 
or the other. For the reasons outlined above, most applicant 
groups have made parallel applications under both 
processes but have sought to pursue Crown engagement 
in the first instance.

If an applicant group is granted CMT and/or PCR, they 
obtain a specific set of rights under both the MACA Act 
and the RMA.

Scope and effect of CMT

CMT is the strongest form of customary interest that can be 
recognised. Once an application for CMT has been lodged 
(and until such time as it is granted), applicant groups 
must be notified of all applications for resource consents, 
permits or approvals in the part of the CMCA which is the 
subject of their CMT application, and their views sought 
(MACA Act, ss 62(2) and (3)). Note that “accommodated 
activities” (discussed further below) are not exempt from 
this obligation.

Once CMT is granted, the CMT group has a number of 
statutory rights, including the following:

(a) RMA permission rights: The holder of a resource 
consent for an activity to be carried out within a CMT 
area cannot commence the activity unless permission 
has been granted by the relevant CMT group (MACA 
Act, s 68(1)). The only exception to this veto power is 
for “accommodated activities”, which (in accordance 
with s 64(2) of the MACA Act) includes activities 
authorised by an existing consent; lawfully established 
infrastructure owned or operated the Crown; a consent 
authority or other authorised operator; emergency 
activities; scientific research and monitoring; and coastal 
permits for existing aquaculture.

The CMT group may grant or decline permission on 
any grounds (MACA Act, s 66(2)) and there is no right 
of appeal or objection from their decision (MACA 
Act, s 68(2)). 

If granted, an RMA permission right must specify the 
activity, duration and person named as having the 
benefit of that right (MACA Act, s 67(2)). Thus any 
change to those details would presumably require a 
new RMA permission right to be obtained.

(b) Planning documents: A CMT group can prepare its own 
planning documents and lodge these with the relevant 
regional council. Where it does, the regional council 
must:

(i) have regard to this document when determining 
resource consent applications for activities within 
the area it covers (RMA, s 104(2B)); and

(ii) when preparing or changing a regional policy 
statement or regional plan:

(aa) recognise and provide for the matters in this 
document, to the extent they relate to the 
relevant CMT area; and 

(ab) take into account the matters in this document, 
to the extent that they relate to a part of the 
CMCA outside of the CMT area of the relevant 
group (RMA, ss 61(2A) and 66(2A)).

(c) Involvement in NZCPS and regional coastal plans: 
CMT groups must be consulted on the preparation of 
the New Zealand Coastal Policy Statement (NZCPS) 
(MACA Act, s 77). If the Council decides to use the 
collaborative planning process to prepare or change a 
regional coastal plan, a person nominated by the CMT 
group must be appointed to the collaborative group, 
which prepares a recommendation report regarding 
the proposed plan to the Council (RMA, sch 1 cl 40).

(d) Notification of applications for accommodated activities: 
Although exempt from needing to obtain an RMA 
permission right, resource consent applications and 
certain notices of requirement (NoR) for accommodated 
activities must be notified to the relevant CMT group 
where the proposal may have adverse effects on the 
exercise of CMT, unless the CMT group has given prior 
written approval (RMA ss 95B, 95G and 149ZCC(3)).

Scope and effect of PCR

Once PCR is granted, the PCR group has a number of 
statutory rights, including the following:

(a) Notification of applications: Resource consent 
applications and certain NoR must be notified to the 

Continued

relevant PCR group where the proposal may have 
adverse effects on the exercise of PCR, unless the PCR 
group has given prior written approval (RMA, ss 95B, 
95F and 149ZCC(3)).

(b) Exemption from needing to obtain resource consent: 
PCR groups are exempt from requiring resource consent 
to exercise PCR, despite the provisions of the RMA or 
any relevant planning instrument (MACA Act, s 52(1)).

(c) Restrictions on grant of resource consents affecting 
exercise of PCR: Consent authorities are unable to 
grant resource consent for activities in the PCR area 
(including controlled activities) without written approval 
from the PCR group where a proposal is likely to have 
more than minor adverse effects on the exercise of PCR 
(MACA Act, s 55(2)).

CHALLENGE TO THE MACA ACT IN THE 
WAITANGI TRIBUNAL

To add further complexity, in response to claims lodged 
by several parties, the Waitangi Tribunal is presently 
conducting a kaupapa (thematic) inquiry into the MACA 
Act to address the following questions:

(a) To what extent, if at all, are the MACA Act and Crown 
policy and practice inconsistent with the Treaty in 
protecting the ability of Māori holders of CMCA rights 
to assert and exercise those rights?

(b) Do the procedural arrangements and resources provided 
by the Crown under the MACA Act prejudicially affect 
Māori holders of CMCA rights in Treaty terms when 
they seek recognition of their rights?

The Crown has opposed the Waitangi Tribunal claims, which 
are currently being heard and are expected to take some 
time (several more months) to be considered.

For now, the MACA Act remains in force and all 
proceedings/applications under it must continue to be 
progressed. However, the Waitangi Tribunal inquiry adds a 
further element of uncertainty as to the potential outcome 
of the applications that are currently being progressed 
under the MACA Act. 

CUSTOMARY INTERESTS RECOGNISED TO DATE

Since the MACA Act was passed, there have been a 
number of other instruments and methods introduced 
which help recognise and protect customary interests of 
Māori. These include Treaty settlement legislation, iwi 

management plans and the recently introduced Mana 
Whakahono ā Rohe agreements under the RMA (which 
may apply to coastal areas). However, so far as the MACA 
Act is concerned, the only customary interests that have 
been recognised to date are as follows:

Re Tipene [2016] NZHC 3199

At the time of writing, Re Tipene is the only CMT order that 
has been issued under the MACA Act. It was granted in 
2016 and applies to a 200-metre area near Stewart Island 
(centred around a rock near Tamaitemioka and Pohowaitai 
Islands).

The application was originally brought under the FSSA 
before the Māori Land Court for Mr Tipene to harvest tītī 
off the island of Tamaitemioka, but was later transferred to 
the High Court as a deemed application for PCR under the 
MACA Act (at [45]). The application went through a number 
of subsequent revisions, ultimately seeking CMT in relation 
to the “foreshore and seabed surrounding Tamaitemioka 
and Pohowaitai Islands, to the south-west of Stewart Island” 
(at [46]). The application was brought by Mr Tipene on 
behalf of all Rakiura (Stewart Island) Māori with customary 
interests in the Tamaitemioka and Pohowaitai Islands.

The decision makes clear that the outcome of each 
application for recognition under the MACA Act will be 
highly dependent on the factual context as supported by 
evidence. The CMT area addressed in Re Tipene is remote 
and sparsely populated. Only the handful of people who 
whakapapa to the islands go there; everyone else needs 
prior permission from a committee. The very limited 
interests in and difficulty in accessing this area meant the 
applicant group were able to demonstrate overwhelming 
evidence in support of their exclusive use and occupation.

In its final decision ([2017] NZHC 2990 at [25] to [32]), the 
Court commented that the “holder” of the order does 
not need to be a single person, nor the applicant group. 
Unfortunately, Re Tipene provides little more guidance 
as to how CMT might operate in practice, particularly in 
circumstances where the CMT area might be more densely 
and diversely populated.

Ngā Rohe Moana o Ngā Hapū o Ngāti Porou Act 
2019

As reported in the media, Ngā Rohe Moana o Ngā Hapū 
o Ngāti Porou Act 2019 (the NPA) recently received royal 
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assent and has been described as “the first bill under 
the MACA Act”. (See for example: Māni Dunlop “Mana 
of Moana returned to hapū of Ngāti Porou” Radio 
New Zealand (25 May 2019) <www.rnz.co.nz>). This is 
not entirely correct. There have been no recognition 
agreements enacted under the MACA Act to date.

Rather, the NPA was the progression of a Bill that was 
introduced under the FSSA to give effect to a Deed of 
Agreement between the Crown and ngā hapū o Ngāti 
Porou (Ngāti Porou) that was ratified in October 2008. 
However, the legislative process was delayed by a change 
in government, repeal of the FSSA and enactment of the 
MACA Act. The parties then negotiated amendments to 
the Deed to reflect the changes brought in by the MACA 
Act, in order for the Bill to be progressed and enacted.

The NPA seeks to express, protect and recognise the 
mana of ngā hapu o Ngāti Porou in relation to ngā rohe 
moana (a specified area of the CMCA around the East 
Cape, covering most of the area from Pōtikirua around to 
Gisborne). The NPA replaces pts 3 and 4 of the MACA Act 
with respect to the activities of Ngāti Porou within ngā rohe 
moana, although the MACA Act continues to apply to the 
activities of other hapū or persons in that area.

In summary, the NPA largely preserves Ngāti Porou’s ability 
to apply for powers and privileges akin to those under 
the MACA Act, albeit using slightly different terminology 
(NPA, ss 95, 98, 111 and 113). The NPA provides for any 
applications for CMT or PCR within ngā rohe moana under 
the MACA Act to be treated as applications for similar 
interests under the NPA (see sch 1). It also includes some 
previously agreed elements for Ngāti Porou, which are not 
available under the MACA Act.

Interestingly, s 117 of the NPA states that where CMT is 
granted under the NPA, no other CMT under this Act can 
be recognised over the existing CMT area. The MACA Act 
does not contain any similar restriction on an area being 
subject to two (or more) CMT orders or agreements. This 
is something which may well become an issue for other 
areas, given the number of overlapping applications that 
have been filed under the MACA Act.

IMPLICATIONS AND CONSIDERATIONS FOR 
CONSENTING IN THE CMCA

The full implications of CMT and PCR for consenting in the 
CMCA are still emerging, given the unique rights being 

sought by each claimant group, the numerous overlapping 
claims, the limited resourcing of both applicants and 
Te Arawhiti, and few precedents to draw from to date.

That said, there are some key matters that resource 
management practitioners should be aware of when 
advising clients who operate (or are seeking to operate) in 
the CMCA. We turn to address those now.

Current implications of the MACA Act for consenting

The only practical effects of the MACA Act for resource 
consent applications at present are as follows:

(a) Outside of the area covered by the Rakiura Māori CMT 
and NPA, resource consent applications within area 
subject to a claim for CMT must be notified to the 
relevant claimant(s) and their views sought (MACA Act, 
ss 62(2) and (3)). Where there are overlapping claims 
for CMT that apply to the application area, the views 
of each claimant group should be sought. If there is 
any doubt as to whether an application is within an 
area subject to a CMT claim (for example, because the 
claimant group is still clarifying the boundaries of their 
CMT area), it would be prudent to seek the views of all 
potential claimant groups.

(b) Within the area covered by the Rakiura Māori CMT, 
this group can now exercise an RMA permission 
right. As outlined, this means that no activity (other 
than accommodated activities) can commence unless 
Rakiura Māori have granted permission to that activity. 
(MACA Act, s 68(1)). All resource consent applications 
and certain NoR for accommodated activities must also 
be notified to Rakiura Māori where the proposal may 
have adverse effects on the exercise of CMT, unless 
they have given their prior written approval to the 
activity (RMA, ss 95B, 95G and 149ZCC(3)).

(c) Within the area covered by the NPA, the provisions 
of this Act will need to be carefully considered and 
complied with as necessary, in addition to those of the 
MACA Act.

It is noted that engagement with mana whenua is already 
standard practice for most resource consent applications, 
including those within coastal areas. It would thus be highly 
unusual for such an application to be lodged without some 
form of at least informal consultation with local Māori. The 
MACA Act simply formalises this engagement, prior to 
CMT or PCR being issued. For many applicants then, it is 

largely “business as usual” and the MACA Act does not 
have any significant practical effect at present.

Implications of the MACA Act for consenting once 
CMT and PCR are issued

There will be a number of consenting implications that 
applicants will need to consider once further CMT and PCR 
are issued. We highlight one of these (being the need for 
early engagement) as follows:

Once CMT has been issued, it will be prudent to engage 
with the relevant CMT group to ascertain whether a consent 
can be exercised if granted. While the MACA Act does not 
require permission from the CMT group to be obtained 
before the resource consent application is lodged with 
the Council, there is little point spending significant time, 
energy and money on obtaining a consent, only to find 
that this is then “vetoed” by the CMT group. Thus when 
selecting a site for a proposed activity, applicants may want 
to consider who the relevant CMT group is and how they 
are likely to react to the proposal. Early engagement with 
the CMT group is also likely to help build the necessary 
relationships and provide an opportunity to work through 
any differences.

Similarly, there would be little point in spending significant 
time developing a proposal within a PCR area before 
understanding how the activity may affect the exercise of 
PCR and whether the relevant PCR group is likely to give 
their written approval to the activity (if required).

Issues likely to arise once further CMT and PCR are 
issued

For the reasons outlined above, the MACA Act will only 
begin to have real “bite” once further CMT and PCR 
are issued. The Re Tipene case and the NPA have both 
provided some insight to the issues which will likely need to 
be grappled with once this occurs.

For example, an RMA permission right is given by a CMT 
group for a specific activity, to be exercised for the benefit 
of a particular person for a specified duration. The MACA 

Act does not address whether such a permission can 
subsequently be transferred to another consent holder and 
if so, how that is to be done.

Overlapping orders or agreements for CMT are unlikely, 
given that CMT requires proof of exclusive use and 
occupation without substantial interruption or a customary 
transfer. However, the MACA Act does not appear to 
prohibit multiple RMA permission rights being required (or 
being able to be obtained) for a single resource consent 
application. Protocols may need to be established to 
enable workable outcomes where multiple CMT groups 
are affected by a proposal.

As they do not have to give reasons when exercising their 
“veto” right, it is possible the CMT groups could use 
this right to prevent applications which might compete 
with the CMT group’s own commercial aspirations. For 
example, if a consent is sought to establish a marina in 
a CMT area, but the relevant CMT group also wishes to 
construct a marina nearby, it could refuse permission for 
the proposal. The applicant for the marina activity would 
have no ability to challenge this decision. Prohibitions on 
trade competition under the RMA do not apply to RMA 
permission rights.

That said, it is noted that RMA permission rights apply 
equally to members of CMT groups. In other words, if a 
member of a CMT group wishes to establish an activity 
within that group’s CMT area, they will have to obtain 
permission from the CMT group and consent from the 
Council in order to do so, unless their activity is a PCR or 
an accommodated activity.

This is but a small selection of the issues that will 
undoubtedly arise as the current applications for CMT 
and PCR are progressed and issued. This is in addition 
to any litigation that may arise from the current Waitangi 
Tribunal inquiry into the vires of the MACA Act itself. While 
the process of working through the MACA Act claims has 
been slow to date, it will be interesting to see how these 
issues manifest themselves and affect consenting within 
the CMCA in the coming months and years.
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INTRODUCTION

The Court of Appeal’s recent decision in Belgiorno-Nettis v 
Auckland Unitary Plan Independent Hearings Panel [2019] 
NZCA 175 provides guidance on the obligations of resource 
management decision-makers to provide reasons for their 
decisions. While the case involved the Local Government 
(Auckland Transitional Provisions) Act 2010 (LGATPA), 
similar provisions about giving reasons in the Resource 
Management Act 1991 (RMA) mean that the decision has 
wider application in the resource management context.

While Mr Belgiorno-Nettis was successful on the substantive 
issue of failure to provide reasons, it is understood that he 
has sought leave to appeal to the Supreme Court against 
the Court of Appeal’s decision to refer the matter back to 
the Panel to provide further reasons, rather than quashing 
the decision.

BACKGROUND

The Auckland Unitary Plan Independent Hearings Panel 
(the Panel) was established under s 161 of the LGATPA to 
consider submissions on the Proposed Auckland Unitary 
Plan (the plan) and make recommendations to Auckland 
Council (the Council). The Panel was chaired by an 
Environment Court Judge.

The LGATPA limited appeal rights from the Council’s 
decisions on the plan. Subject to certain exceptions that 
were inapplicable in this case, a general appeal to the 
Environment Court was unavailable and a submitter could 
only appeal to the High Court on a point of law.

As the Court of Appeal said (at [17]): “The Panel’s task was 
massive and unprecedented in New Zealand.” The Council 
received 9,400 primary submissions containing 93,600 
submission points, 3,800 further submissions containing 
1.4 million submission points and more than 20,000 
re-zoning requests concerning more than 80,000 properties.

Mr Belgiorno-Nettis submitted to the Panel that changes 
be made to zoning and height controls for various areas, 
including to limit density and height in two blocks of land 
in Takapuna. He filed expert evidence from a planner. The 
Council also filed evidence from planners in relation to 
these blocks.

The Panel rejected Mr Belgiono-Nettis’s proposals 
regarding these blocks. Unlike other areas, it did not give 
any reasons specifically relating to the blocks. The Council 
accepted the Panel’s recommendations.

Mr Belgiorno-Nettis filed both an appeal and an application 
for judicial review in the High Court. The application and 
appeal raised the same issue: whether the Panel had 
failed to give adequate reasons for its recommendations. 
Paul Davison J rejected the appeal and the application for 
judicial review, holding that the Panel had discharged its 
obligation to give reasons (Belgiorno-Nettis v Auckland 
Unitary Plan Independent Hearings Panel [2017] NZHC 
2387).

Mr Belgiorno-Nettis again appealed and the Court of 
Appeal allowed the appeal.

THE COURT OF APPEAL’S REASONING

The Court of Appeal, citing its previous decision in Lewis v 
Wilson & Horton Ltd [2000] 3 NZLR 546, set out three 
reasons why giving reasons for judicial or quasi-judicial 
decisions was important:

(a) Open justice is important to enable parties to 
understand why they have won or lost and to maintain 
public confidence in the system.

(b) It makes it possible to determine whether the 
decision-maker has made an error in their reasoning or 
understanding of the case.

(c) It imposes a discipline on the decision-maker that 
ensures considered decision-making.

Section 144(8)(c) of the LGATPA provides that the Panel’s 
report must include “the reasons for accepting or rejecting 
submissions”. Section 144(10) clarifies that the “Panel is 
not required to make recommendations that address each 
submission individually”.

The Court of Appeal said (at [76]) that while the Panel had 
given reasons for “a general approach to zoning and height 
controls which would enable intensification of development 
in and around metropolitan and town centres and transport 
corridors”, this was “no more than a statement of principle 
or approach” (at [77]).
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RMA Decision-makers Must Give Reasons
The Panel’s reasons did not provide a basis for accepting 
or rejecting specific submissions or groups of submissions 
when there were competing arguments and evidence. This 
means the reader is left to infer that there has been some 
reasoning process that presumably involved the application 
of the principles set out in the Overview Report. But which 
principles and to what extent?

The Court accepted that in some cases, reasons could 
be abbreviated or could even be self-evident, although 
caution was needed with the latter. As such, it would have 
been sufficient to group and give reasons “by reference 
to ‘matters’ if particular features arising from submissions 
were stated”. But in this case, counsel for the Panel could 
not point to any articulated reasons for specifically rejecting 
Mr Belgiorno-Bettis’s submission either individually or in a 
grouping. The Court concluded that “while broad policies 
governing the Panel’s decision-making process can be 
discerned from the Overview and the particular reports, 
there are no reasons given for the recommendations made 
for the [blocks in question]” (at [90]).

The Panel had said that it had taken into account submissions 
that it hadn’t referred to. But this did not amount to 
giving reasons. It “[could not] satisfy the underlying policy 
requirement of transparent and challengeable reasoning” 
(at [89]).

The Court rejected a submission that its approach would 
impose an impossible burden on the Panel. The Court did 
not think that the burden would have been impossible, 
given the ability to group submissions. In any case, the 
Court “[did] not accept that if a task required by Parliament 
is extremely difficult, an unambiguous legislative direction 
can be ignored by a purposive interpretation” (at [92]).

RELIEF

The Court decided not to quash the recommendations 
regarding the blocks and require the Panel to reconsider 
them. Instead it decided to refer the matter back to the 
Panel to provide further reasons for its decisions.

The Court considered that the Panel had made “a very 
thorough analysis of the submissions” (at [103]). Apart from 
the lack of reasons, there was “nothing that gives us cause 
for concern about the process undertaken” or suggested a 
breach of natural justice (at [103]).

The Court referred to a statement that quashing decisions 
was the usual remedy for a failure to provide reasons, 
because of the risk of reasons not actually relied on at the 

time being retrospectively devised, but discounted this risk 
in this case on the basis that the Panel was a quasi-judicial 
body chaired by a judge.

As noted above, Mr Belgiorno-Nettis has sought leave to 
appeal to the Supreme Court against this aspect of the 
Court of Appeal’s decision.

WIDER SIGNIFICANCE

The decision is of broader significance in the resource 
management context beyond the LGATPA. The Court 
noted that a similar obligation to give reasons is 
contained in the plan preparation and charge provisions 
of the RMA. Schedule 1 Clause 10(1) to the RMA says 
that a local authority considering a proposed plan “must 
give a decision on the provisions and matters raised in 
submissions”. Under cl 10(2)(a), this decision “must include 
the reasons for accepting or rejecting the submissions”, 
although they may be addressed in groups. If a review 
panel is used for a proposed plan or plan change, cl 54(2)
(b) requires that the panel’s report to the local authority 
include its “reasons for accepting or rejecting submissions” 
and cl 55(2) requires the local authority to give reasons if it 
rejects a recommendation of the panel.

Other provisions of the RMA outside the plan preparation 
and change context also contain obligations to give reasons 
for decisions. To give just some examples, reasons must be 
given for:

• a decision on a resource consent application (s 113(1)
(a) and (4));

• a request by a consent authority for further information 
(s 92(3));

• a decision by a consent authority that an application for 
resource consent is incomplete (s 88(3A));

• a review of a resource consent by a consent authority (s 
129(1)(b));

• a decision by the Minister for the Environment (the 
Minister) to call in an application for resource consent 
(s 142(5)(b));

• a board of inquiry’s decision on an application that has 
been called in (s 149R(3)(b));

• a decision by the Minister on where to refer an application 
for resource consent that has been lodged with the 
Environmental Protection Authority (s 147(5)(b));
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• a territorial authority’s recommendation on a notice of 
requirement (s 171(2));

• a requiring authority’s decision to reject a territorial 
authority’s recommendation on a notice of requirement 
(s 172(3));

• a decision by the Minister to reject an application for a 
water conservation order (s 202(1));

• a special tribunal’s report on a water conservation order 
(s 208(2)(b));

• a decision by the Minister to reject a recommendation 
by a special tribunal or the Environment Court to make 
a water conservation order (s 215).

Accordingly, arguments about inadequate or non-existent 
reasons could potentially be deployed in a wide variety of 
RMA contexts.

These arguments can be particularly important when there 
is no right to appeal against a decision or appeals are 
limited to questions of law. A failure to comply with the 

obligation to give reasons will constitute an error of law. 
It can therefore be challenged on judicial review or on an 
appeal limited to questions of law.

CONCLUSION

Reason-giving by decision-makers is central to the 
participatory decision-making regime for resource 
management envisaged by the RMA, as the many provisions 
requiring it throughout the statute confirm.

The Court of Appeal’s decision is a strong endorsement 
of the importance of giving adequate reasons. It makes 
clear that general statements of principle will not suffice 
in relation to a specific recommendation or proposal and 
that the court will be reluctant to infer reasons not explicitly 
stated. Nor will the scale of the task be an excuse for a 
failure to give reasons.

While in the circumstances of this case the decision-maker 
was instructed to provide further reasons, decision-makers 
risk their decisions being quashed if they fail to provide 
adequate reasons.
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INTRODUCTION

Recent media has highlighted community concerns 
regarding the unplanned failure of activities (such as dam 
building, reservoirs or mining) established close to other 
human activity. Public backlash to a recently granted proposal 
for a reservoir on Wellington’s Town Belt is a prime example, 
and a contentious storage dam proposal has just been given 
all but the green light by the Environment Court in April. A 
common concern raised by the community is the potential 
effect of catastrophic failure, which could obviously have 
high potential impact but (arguably) low probability, often 
as a result of uncontrollable events (such as an earthquake, 
tsunami, explosion, fire or other climatic event).

The big question is how these effects should be quantified 
(or qualified) and how far applicants need to go to rebut 
arguments of this kind. Put simply: how risky is too risky 
where uncontrollable events are involved? This article will 
review a number of leading cases in this area and venture 
an opinion on where the balance is to be struck.

THE STARTING POSITION

First, the basics: the Resource Management Act 1991 (RMA) 
is not a “no-risk statute”. The sustainable management 
purpose of the RMA involves a forward-looking process. 
In deciding whether the purpose of the RMA is achieved 
by an activity, decision-makers are commonly required 
to make decisions about the likelihood of future events. 
Those future events are described as “potential effects”. 
The definition of “effect” in s 3 of the RMA includes “any 
potential effect of high probability” and “any potential 
effect of low probability which has a high potential impact”. 
Another way of describing such effects are the “risks” 
associated with an activity. Risks are commonly calculated 
by assessing the probability of an event occurring, 
multiplied by the adverse consequences it would entail.

A number of decisions have grappled with the assessment 
of the potential effects of future events, or risks, in relation 
to the standard of proof. The apparently settled position 
is that such effects are not to be “proved” against the 
usual civil standard of the balance of probabilities, as the 
word “potential” denotes something other than proof. 
Rather, the assessment of potential effects depends on an 

evaluation of all the evidence (as a matter of judgement) 

(R J Davidson Family Trust v Marlborough District Council 
[2017] NZHC 52, [2017] NZRMA 227 at [129]).

So to what extent are significant unplanned, or even 
uncontrollable, events relevant considerations for RMA 
decision-makers? And if they are relevant, how much 
credence should they be given?

2009: ORICA MINING SERVICES

In Orica Mining Services New Zealand Ltd v Franklin District 
Council (Environment Court, Wellington W032/2009, 5 May 
2009), the Environment Court declined an appeal by Orica, 
the applicant, against the decision by the Franklin District 
Council to decline resource consent for a facility for the 
storage and manufacture of conventional explosives and 
precursor materials. The explosives were required for Orica’s 
quarrying activities.

The activity

The key activity which concerned the Environment Court 
was the storage of ammonium nitrate emulsion (ANE). 
The key potential adverse effect, or risk, was the explosion 
of ANE stored on-site. These effects were said to be of 
low probability but high, “possibly fatal”, magnitude. 
The Council was also concerned with the ongoing effects 
of the presence of the activity on the day-to-day lives of 
residents in the area. An explosion, if it occurred, would 
cause “significant damage with the risk of severe injury to 
persons” to a number of dwellings near the storage site (at 
[7] and [40]).

The Court was told that ANE could be classed as an 
explosive when subjected to abnormal prolonged heat and 
(perhaps) pressure or shock. While ANE does not combust 

by itself, there was evidence that an ANE tank affected by 
a fire in a nearby diesel tank exploded after 75 minutes of 
concentrated heat. The explosion of Orica’s ANE tank, if full, 
would have an explosive force equivalent to 30 tonnes of 
TNT.

The probability

The Court then considered the probability of Orica’s ANE 
tank exploding and causing significant damage to at least 
two dwellings within the blast radius. Orica’s expert witness 
put his best estimate of the probability at “one in 10 million 
per year” (at [29]). The Court, however, held that the fact the 
industry had sought to regulate the storage of ANE placed 
the likelihood of an explosion “above something that is 
negligible”, “passing the threshold of low probability” (at 
[29]). Beyond that, the Court agreed that it need not wrestle 
with attempts at a statistical analysis of its probability. An 
explosion was described both as “low” and “very low”, and 
also “foreseeable, even if at the low end of the spectrum of 
probability” (at [30]).

The consequences

Having been satisfied that the first condition – low probability 
– was met, the Court’s view of the consequences of an 
explosion carried the day. The Court held that the effects 
of an explosion were “undoubtedly significant beyond the 
boundaries of the site” and that within a 725-metre radius, 
“they would undoubtedly be unacceptable” (at [46]). The 
Court also found the risk could be considered “real”, such 
that the anxiety and concerns of local residents could be 
considered against the provisions of Part 2 of the RMA. 
Failure by Orica to internalise its effects within its own site, 
where it was bringing a “new risk” to neighbours, along with 
the risk of damage or injury from explosion, was a significant 
adverse effect on amenity values under s 7(c) of the RMA 
and the quality of the environment under s 7(f) (at [69]).

The quandary

The ANE material itself is relatively inert. It requires some 
form of combustion (such as through a detonator and 
booster, or prolonged exposure to fire) in order to explode. 
The Court heard that achieving an explosion in the absence 
of any proximate fuel supply would be “very difficult”. In fact, 
the site had been carefully designed to avoid (or mitigate, 
as far as possible) risks of explosion, and the storage of ANE 
was already heavily regulated under the regimes of the 
Hazardous Substances and New Organisms Act 1996. Some 

significant, adverse unplanned or uncontrollable event (for 
example, a highly sophisticated sabotage mission) would 
have been required to generate an explosion (at [21]). Yet 
the risk of this occurring remained and consent was declined. 

2016 – 2019: EYRE COMMUNITY 
ENVIRONMENTAL SAFETY SOCIETY

In Eyre Community Environmental Safety Society Inc v 
Canterbury Regional Council [2016] NZEnvC 178, [2019] 
NZEnvC 71, the Environment Court considered an appeal 
against a decision by the Waimakariri District Council and 
Canterbury Regional Council to grant consent for an off-
stream storage dam on Burnt Hill in North Canterbury. 
The storage ponds would be capable of holding 8.2 
million cubic metres of water, covering approximately 120 
hectares of land. (By way of comparison, the Ruataniwha 
Water Storage Scheme would have held approximately 90 
million cubic metres of water and the Waimea Community 
Dam will hold up to 13 million cubic metres (still more than 
1.5 times bigger than the storage ponds)).

The Court has so far issued two interim decisions: the first 
in 2016 and the second in April this year.

The key concern

In its first interim decision, the Environment Court’s key 
concern was the safety of “the quite large numbers of 
people living and working in the likely flow path of any water 
released by catastrophic breach of the pond embankments” 
(at [6]). Issues of seismicity and the engineering integrity of 
the ponds were “part of that prime issue”. It was not an 
actual or potential effect of the activity going to plan but 
an effect generated by unplanned failure. Evidence before 
the Court referred to the location of major fault lines in the 
northwest Canterbury Plains, capable of generating large 
earthquakes. The most significant of those (with respect to 
the site) was the Hororata Fault, which was listed as having 
a recurrence interval of 17,000 years and being capable of 
producing earthquakes of approximately 7.2 magnitude (at 
[83]). The Springbank Fault, the closest fault at a mere three 
kilometres from the subject site, is capable of producing 7.0 
magnitude earthquakes on the same scale (at [102]).

The Court stopped short of indicating whether or not 
it could grant consent, saying that it needed to be 
“convinced” that the application complied with dam safety 
guidelines and that “adequate provision is made for the 
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safety of the affected communities” (at [214]). It placed 
“extremely high importance” on that safety, and was not 
prepared to leave it (at that stage) to draft management 
plans and assurances.

Since then, almost two years of further analysis, community 
consultation and testing took place. Community groups 
remained concerned, with approximately 1,800 people 
now living downstream of the proposed dam. 

Between the two hearings, the upper South Island was 
rocked by the 7.8 magnitude Kaikoura earthquake. The 
applicant requested that seismic issues largely resolved 
at the first interim hearing be revisited. The Court itself 
introduced evidence of extreme surface rupture resulting 
from the Kaikoura quake and tested the respective experts 
on whether the same could occur at the proposed site and 
whether data from Kaikoura could or should be applied in 
a reassessment of the applicant’s risk assessment.

However, the evidence remained that next to nothing by way 
of ground deformation had occurred at the pond site over 
the previous 18,000 years. Modelling from a wide range of 
scenario fault ruptures indicated that movement would be 
well below the tolerable limits for the proposed dam.

The design and construction detail of the proposal had, at the 
Court’s insistence, “been developed to a highly conservative 
degree” by the time of the second interim decision. The 
evidence before the Court was “considerably more detailed” 
and “tested much more rigorously” than before the hearing 
commissioners at first instance (at [133]). Where design 
matters had been brought forward, clear links to enforceable 
conditions of consent were required by the Court, which will 
likely be picked up in its final decision. Equally, the Court 
was now satisfied that emergency procedures would (once 
finalised through the usual management plan certification 
procedures) meet the standards required by the proposed 
conditions directing them, adequately addressing the risk to 
downstream communities.

The lessons

In the first interim decision, the Court was particularly 
concerned that the proposed dam would be built above an 
existing community with limited mechanisms available to 
the community to avoid (i.e. protect itself against) significant 
potential effects (at [35]). This case contrasted an earlier 
Environment Court decision that considered the effects of 
a plan change in the Mackenzie District and the control 
of new housing and subdivision in the path of potentially 
devastating flooding if an existing canal wall failed (High 

Country Rosehip Orchards Ltd v Mackenzie District 
Council [2011] NZEnvC 387). The distinction between the 
person “bringing the nuisance” and the person “coming to 
the nuisance” appeared to be an important consideration 
in the Court’s first interim decision in Eyre Community 
Environmental Safety Society. Thus, it was on the applicant 
(and not the community) to demonstrate the efficacy of its 
emergency response procedures (as a mitigating factor to 
the risk of failure).

The Court found that there was a residual risk of a low-
probability but high-magnitude event that could include 
possible loss of life, and that comprehensive emergency 
procedures were required in order to meet policy provisions 
that required avoidance of risk to an acceptable level 
from potential developments. The effort required by the 
applicant to satisfy the Court of management procedures 
to avoid and/or mitigate this risk demonstrates the impact 
that low-probability, high-potential impact effects can have 
on a consenting strategy. Where the assessment of such an 
effect is a matter of judgement, it seems likely that more of 
a pure assessment on the balance of probabilities will be 
required in the way of evidence to satisfy a decision-maker 
that the risk is acceptable.

The first interim decision also highlighted (as with the Orica 
Mining Services decision above) unease between the role 
of local authorities (and the Environment Court on appeal) 
in considering the potential adverse effects of an activity 
and the role of other regulators (including, in this case, the 
Ministry of Business, Employment and Innovation (MBIE) 
and the Building Act 2004). Consent was required under 
both the RMA and the Building Act, and a recent statement 
from MBIE that the revocation of the Building (Dam Safety) 
Regulations 2008 was intended to place the management 
of dam safety in the hands of local and territorial authorities 
under the RMA was summarily dismissed (at [53]). However, 
the Court did note that one could take the view that, “as a 
matter of Government policy, the RMA consenting regime 
had attained greater importance for matters of health [and] 
safety around dams” (at [53]).

WHAT ARE THE IMPLICATIONS?

It is, perhaps, no surprise that we live in a world with 
significant uncontrollable risks. As a country lying on the 
edge of two major tectonic plates, the risk of significant 
earthquakes, volcanic events or tsunamis is often much 
higher here than in other parts of the world. In Christchurch 
and Kaikoura, we have seen first-hand the damage that the 
earth beneath us can cause. Our position in the South Pacific 

within reach of major storm events (and the flood, wind and 
storm surge risks associated with these events), and the 
increasing likelihood of these events caused by climate 
change, are another feature of life in New Zealand. However, 
risks of this kind are simply features of the environment that 
fall into the decision-making matrix. The touchstone in both 
Orica Mining Services and Eyre Community Environmental 
Safety Society was avoidance or mitigation of risk to an 
“acceptable” level. What is “acceptable” will obviously vary 
on a case-by-case basis. 

However, over-fixation on the risk may lead to overly 
cautious decision-making, especially where the risk only 
arises if something goes wrong. Arguably, an earthquake 
beneath a dam, which (if fails and is breached) could 
wash away a township is no less “risky” than constructing 
a high-rise building near a major fault line, which (if fails 
and collapses) could also result in loss of life, especially 
if both are built to code. No one wants the residents of 
anywhere to be killed by volcanic eruption; or a tsunami to 
create havoc with shipping containers and other products 

processed through ports; or the devastating explosions 
that could follow if a fire swept through an oil storage 
facility; or… or… or… But when all is said and done, is it 
really the RMA’s role to regulate in this area?

Such over-fixation and over-caution may be contrary 
to the sustainable management purpose of s 5 of the 
RMA and avoiding, remedying or mitigating any adverse 
effects of activities on the environment. The RMA does 
not require avoidance of all effects, nor of all effects of 
low probability but high potential impact. In other words, 
fixation on the (potential) negative, without standing back 
and assessing just how likely this negative is, runs the risk of 
absurd outcomes. So too does focussing on the effects of 
unplanned failure that are beyond anyone’s control. Many 
effects will be so unlikely that they can be disregarded as 
de minimis or remote. Others will be of low probability but 
cannot be avoided. Here, mitigation to an acceptable level 
will be key. Otherwise, the system is at risk of excluding 
activities that contribute to the social, economic, cultural 
and environmental wellbeing of New Zealanders.
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