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INTRODUCTION

An area of consistent interest is the interplay between the 
Resource Management Act 1991 (RMA) and property law 
issues set out in other statutes, such as the Property Law 
Act 2007 (PLA). Land covenants, for example, sit at the 
intersection of the Land Transfer Act 2017 and the PLA, 
while also increasingly playing a role in RMA, highlighting 
the overlap between the RMA and other statutes. One 
of the authors of this article has written previously on the 
status of private land covenants in the Environment Court 
(see Thomas Gibbons “Private Land Use Arrangements 
in the Environment Court: Recent Decisions” April 2019 
RMJ at 15). That article argued that the Environment 
Court was demonstrating some scepticism as to the role 
of private land use arrangements within an RMA context: 
this short article continues the theme of exploring how 
the Environment Court deals with issues outside the strict 
auspices of the RMA. 

Flax Trust v Queenstown Lakes District Council [2019] 
NZEnvC 177 concerned a procedural issue, but one with 
potentially broad implications: the topic of “issue estoppel”, 
and whether a fact that was determined in the High Court 
in another proceeding under another statute could be relied 
on by the Environment Court. As such, it highlights the 
relationship not just between the RMA and the PLA, but also 
between the specific jurisdiction of the Environment Court, 
and the more general jurisdiction of the High Court.

BACKGROUND 

Flax Trust concerned an appeal by Flax Trust under the 
RMA in relation to a decision by Queenstown Lakes District 
Council (the Council) to refuse to grant a variation to a 
consent to increase the height of a mound. In the appeal, 
the Council maintained its decision to refuse the variation, 
and Speargrass, a neighbouring owner, supported the 
Council’s view. In October 2016, the Environment Court 
allowed the appeal and granted consent to the variation, 
authorising Flax Trust’s construction of a mound 5.1 metres 
above the existing ground level (Flax Trust v Queenstown 
Lakes District Council [2016] NZEnvC 202).

Speargrass appealed the consent matter to the High 
Court, which quashed the Environment Court’s decision 
(Speargrass Holdings Ltd v Queenstown Lakes District 
Council [2018] NZHC 1009).

In addition, the High Court considered:

• an application by Speargrass for judicial review of the 
Council’s decision not to notify the original application 
for resource consent permitting construction of the 
earth mound and the decision to grant consent; and

• an application by Speargrass for an order under s 333 
of the PLA requiring the removal of the earth mound at 
the cost of Flax Trust. Section 333 of the PLA allows the 
District or High Court to make an order for the removal, 
repair or alteration of a structure, or the removal or 
trimming of a tree.

The High Court’s decision was issued in May 2018. In its 
decision, the High Court acknowledged that it was hearing 
three different proceedings: the appeal as to the consent 
variation; an application for judicial review; and an application 
under s 333 of the PLA, with each involving different legal 
issues and different evidence. The PLA proceeding did not 
involve the Council. 
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The High Court allowed the consent appeal but declined 
both the judicial review and the s 333 PLA application. On 
the PLA application, the Court noted that issues between 
neighbours were better addressed through normal RMA 
processes (at [275] of the High Court decision).

The topic of issue estoppel arose when the matter was 
referred back to the Environment Court. Speargrass 
argued that various findings of “fact” – the quote marks are 
the Environment Court’s, at [10] – bound the Environment 
Court. Flax Trust argued otherwise, with the Council 
abiding by the Court’s decision.

THE HIGH COURT’S COMMENTS

The High Court made various comments on the mound, 
which are noted at paragraph [11] of the Environment 
Court’s decision. The High Court described the visual 
impact of the mound as “inescapable”, as striking a 
“jarring note”, and as “confronting”. The “sheer scale” of 
the mound could not be ignored, and it detracted “in a 
significant way from the amenity values of the property”. 
The High Court further found that the mound in its current 
form “unduly interefere[d]” with the use of the Speargrass’ 
house for residential living. 

However, the High Court declined to make a non-
recurrence order, which would have meant Flax Trust was 
prevented from seeking fresh approval for a higher mound, 
because while the mound as built clearly had an undue 
interference with the neighbour’s use of their property, the 
Court was unable to say at what height these effects would 
be ameliorated. This was therefore an appropriate matter 
for the Environment Court to consider.

Speargrass then sought a ruling in the Environment Court 
on whether various findings of fact by the High Court on 
the impact of the mound were binding on the Environment 
Court.

THE ENVIRONMENT COURT’S VIEW

The general principle of applicability is contained in s 50 
of the Evidence Act 2006. While s 50(1) contains a general 
restriction on the admissibility in a court of facts found in 
another court, s 50(2) requires that s 50(1) does not restrict 
the operation of issue estoppel. 

After considering ss 333 and 335 of the PLA, the 
Environment Court referred to Speargrass’ submission that 
the Environment Court was bound by the findings (of fact) 

of the High Court, including as to the “undue effect” on 
views, the “jarring note” struck by the mound and undue 
interference with the residential use of the property.

Judge Jackson of the Environment Court noted (at [23]): 

I must confess to doubts about the doctrine of issue 
estoppel being a fair or useful concept in relation 
to findings of ‘facts’ about the effects of an earth 
mound on a neighbouring property. 

However, a “pragmatic approach” was to hold that the 
High Court’s findings could be treated as facts as of 
the date of the High Court’s hearing or perhaps the date of 
the judgment (at [23]). 

The Environment Court therefore determined that since 
further evidence was to be called, directions as to the 
evidence of the effects of planting on the Speargrass 
property were desirable. These directions were made.

CONCLUSION

The Environment Court ultimately left the question of 
the applicability of issue estoppel unresolved, though 
as the decision noted, the Supreme Court had similarly 
declined to reach a definitive conclusion on this point (see 
van Heeren v Kidd [2016] NZSC 163 at [7], referred to in 
the present case at [18], where in a very different context 
relating to company law, the Supreme Court determined 
that the case at hand was not an appropriate occasion to 
define the precise scope of issue estoppel). 

All things considered, the “pragmatic approach” taken at 
[23] of the Environment Court’s decision seems to restrict 
the scope of issue estoppel by allowing only for findings 
to be treated as facts at a particular date. This has the 
practical impact of lessening the strength and usefulness 
of such facts, particularly given the ease with which the 
Environment Court determined that more evidence would 
be desirable.

In addition to providing comment on issue estoppel, we 
can also see this decision as an effort by the Environment 
Court to guard the boundaries of its own jurisdiction. That 
is, the Environment Court is primarily concerned with the 
RMA, with environmental effects and similar matters, and it 
retains a degree of suspicion about transposing comments 
of the High Court in civil or partially civil matters into 
that context, arguably in the same way as it retains some 
suspicions around private land covenants.


