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Consequential Effects and  
‘End Use’ under the RMA –  
Te Rūnanga o Ngāti Awa v  
Bay of Plenty Regional Council 
[2019] NZEnvC 196

INTRODUCTION

In Te Rūnanga o Ngāti Awa v Bay of Plenty Regional 
Council [2019] NZEnvC 196 (Te Rūnanga o Ngāti Awa) 
a majority of the Environment Court, Judge Kirkpatrick 
and Commissioner Buchanan, dismissed appeals against 
the grant of consents to authorise a large-scale water 
bottling plant at Otakiri, in the Bay of Plenty. Te Rūnanga 
o Ngāti Awa (Te Rūnanga) and Sustainable Otakiri Inc 
(Sustainable Otakiri) had appealed decisions of the Bay 
of Plenty Regional Council and the Whakatāne District 
Council to grant a new water take permit and a variation 
to an existing land use consent (respectively) to Creswell 
NZ Ltd (Creswell). These authorisations would enable 
the large-scale expansion of an existing water take and 
bottling operation. In a minority judgment, Commissioner 
Kernohan took a different view to the majority, finding that 
the appeal should have been upheld and the water take 
application and the variation to the land use consents 
should be declined.

Te Rūnanga appealed the grant of the water permit (to take 
groundwater at the maximum rate of 5,000 m3 per day) due 
to concerns about adverse effects on the te mauri o te wai 

(“the metaphysical spiritual essence of the water”), and 
on the “ability of Ngāti Awa through the Rūnanga to be 
kaitiaki (guardians) of the water resource” (at [7]). Counsel 
for Te Rūnanga argued that the application was “for too 
much water to be sold too far away” (at [35]).

Sustainable Otakiri appealed the district land use consents. 
It challenged the Court’s jurisdiction to grant consent, 
arguing that the application should have been for a new 
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activity rather than for a variation of conditions (at [175]). 
Sustainable Otakiri also raised concerns in relation to the 
relevant planning instruments and the proposal’s effects on 
rural character and amenity, the general wellbeing of the 
community and the loss of productive land (at [9]).

THE PROPOSAL

At the time the application was made, the intended site 
was being used as a kiwifruit orchard and a small water 
bottling operation. The applicant, Creswell, is a wholly-
owned subsidiary of Chinese company Nongfu Spring 
Co Ltd, and had entered into an agreement to purchase 
the land in 2016. The consents would expand the existing 
production to 3.7 million bottles per day. At the time 
the application was made, the capacity of the plant was 
8,000 bottles per hour and it was operating under normal 
business hours. Creswell proposed to increase this nearly 
twenty-fold to 154,000 bottles per hour and to run 24 hours 
per day (at [18]–[20]).

The application was for a water take of 5,000 m3 per  day. 
The water would be extracted primarily from a bore 
authorised in 2017, with an older bore as a backup supply. 
It was proposed that the bores would draw water from the 
Otakiri aquifer in the Awaiti Canal groundwater catchment, 
in the Tarawera Water Management Area (at [24]). 

KEY ISSUE – PLASTIC BOTTLE PRODUCTION AS A 
CONSEQUENTIAL EFFECT OF THE WATER TAKE

A key issue for the Environment Court was whether it 
was permitted or required to consider the environmental 
effects of using plastic water bottles as part of the proposal 
(when use of the bottles did not in itself require resource 
consent), or whether it must confine itself to the direct 
environmental effects associated with the taking of water, 
which would be authorised by the water permit. 

In the Court’s words (at [34]):

The issue is whether, and if so to what extent, a 
consent authority … should or may consider matters 
beyond the particular activity for which consent is 
sought and take into consideration the end use of 
whatever may be produced by that activity or the 
effects of other activities for which consent is not 
required. 

In determining a resource consent application, a decision 
maker must have regard under s 104(1)(a) of the RMA to 

the “actual and potential effects on the environment of 
allowing the activity”. The Court considered a number 
of earlier decisions on the extent to which this allows regard 
to be had to the ‘end use’ or consequential/associated 
effects of the activity for which consent is sought. 

Counsel for Te Rūnanga referred to Gilmore v National 
Water and Soil Conservation Authority (1982) 8 NZTPA 298 
(HC), where it was held that the end use of electricity for 
an aluminium smelter could be relevant to the Planning 
Tribunal’s assessment. However, a majority of the 
Environment Court found this decision to be of “reduced 
value” because it was determined under the Water and Soil 
Conservation Act 1967 rather than the RMA (Te Rūnanga o 
Ngāti Awa at [45]). 

In response, counsel for Creswell submitted that the 
adverse environmental effects of plastic waste and the 
foreign ownership of Creswell were outside of the Court’s 
jurisdiction (at [39]). 

Ultimately, the majority of the Environment Court 
acknowledged the public concern and political debate 
about foreign-owned companies exporting water from 
New Zealand without having to pay royalties, but found 
that: “These matters all raise important issues, but the 
undoubted importance of these issues does not, by itself, 
confer jurisdiction on the Court” (at [40]).

The Court reviewed the leading case on the issue of ‘end 
use’, Beadle and Wihongi v Minister of Corrections EnvC 
Auckland A74/2002, 8 April 2002. This case concerned 
consents being sought for earthworks and streamworks, 
where the ‘end use’ was a corrections facility and the 
relevant consequential effect was the “stigma of Ngawha 
Springs as a prison town and risks of harm from escaping 
inmates” (Beadle at [74]). The Environment Court in this 
case determined that consequential effects of granting 
resource consents should generally be considered, 
especially if they are environmental effects that will not be 
considered elsewhere. However, the effects must not be too 
uncertain or remote (Beadle at [91]). The Court in Beadle 
also found it was necessary to “bear in mind the nature of 
the consents sought, to avoid turning proceedings about 
earthworks and streamworks into appeals about use of 
land for the facility” (Beadle at [91]).

Continued
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The Environment Court in the present case went on to 
consider: 

• Aquamarine Ltd v Southland Regional Council (1996) 
2 ELRNZ 361 (EnvC), which concerned a take of 
freshwater from Doubtful Sound. In this case, the 
Environment Court held that effects associated with 
tankers operating in Doubtful Sound were reasonably 
foreseeable effects of allowing the activities for which 
consent was sought and so were relevant considerations; 

• Cayford v Waikato Regional Council EnvC Auckland 
A127/98, 23 October 1998, which concerned an 
application for a water take by Watercare Services Ltd 
and the relevance (if any) of the standard of treatment 
and suitability for subsequent use (as such, the Court in 
Te Rūnanga o Ngāti Awa considered it to be “of particular 
relevance” at [47]). In this case, the Environment Court 
distinguished between effects that follow from either the 
granting of consent or other activities which inevitably 
follow from the grant of consent (to which regard 
should be had), and the effects of activities which are 
‘independent’ of the activity authorised by the resource 
consent (which should be put to one side) (Cayford at 
10). Applying this distinction, it held that whether or not 
there were adverse effects from the use of the water 
would depend on (among other things) the treatment by 
Watercare, such that: “Adverse effects are possible, but 
by no means inevitable, or even reasonably foreseeable; 
and they are independent of the activity of taking the 
water” (Cayford at 12); and

• West Coast ENT Inc v Buller Coal Ltd [2013] NZSC 87, 
[2014] 1 NZLR 32, where the Supreme Court determined 
that it could not consider the effects on climate change 
from the eventual offshore burning of coal in determining 
applications for a coal mine. Because consent 
authorities were unable to consider the climate change 
effects (under s 104E of the RMA) on an application for 
discharge, the majority of the Supreme Court found it 
would be counter to that statutory direction for them 
to be able to consider climate change in respect of 
ancillary activities such as land use and roading, which 
would inevitably be required, or the ultimate use of coal 
(Buller Coal at [168]–[176]).

Based on the caselaw considered, the majority of the 
Environment Court determined that it should have regard 
to the consequential effects of granting the resource 

consents sought, within the ambit of the RMA, and limited 
by considerations of ‘nexus’ and ‘remoteness’ (Te Rūnanga 
o Ngāti Awa at [59]). In this context, ‘nexus’ refers to 
the “degree of connection between the activity and the 
effect”, and ‘remoteness’ refers to “the proximity of such 
connection” (at [61]). 

In this case, it found that a principal activity for which 
resource consent was required was the taking of water 
from the aquifer, and that the regional plan had addressed 
the issues associated with this in a comprehensive way. 
However, the end uses of water, which involved putting 
the water in plastic bottles, were found to be “ancillary 
activities which are not controlled under the regional 
plan”. Further, there had been “no suggestion that control 
of such activities comes within the ambit of the functions of 
the regional council under s 30 RMA” (at [64]). 

While the majority found that such end uses of the water 
take were foreseeable, and that the effects on the 
environment of using plastic bottles and exporting water 
“may well be adverse”, it noted that (at [64]):

… refusing consent to the taking of water in this 
case will have no effect on all other instances where 
plastic bottles are used in New Zealand or where 
water is exported, whether in its natural form or as 
a component of other exports. 

While it had not heard specific evidence on the matter, 
the majority also recorded its understanding that the scale 
of the proposed operation in this case would be a small 
component of the total bottling and export activities in 
New Zealand (at [64]).

The majority had, for the purposes of this analysis, accepted 
that the water would not be taken if it could not be bottled, 
and that the proposed volume would not be taken if it 
could not be exported. However, even on this basis, the 
majority found it was not open to the Court to “effectively 
prohibit either using plastic bottles or exporting bottled 
water”. Instead, “[s]uch controls would require direct 
legislative intervention at a national level” (at [65]). 

Accordingly, the majority concluded that (at [66]): 

… in this case, the end uses of putting the water in 
plastic bottles and exporting the bottled water are 
matters which go beyond the scope of consideration 
of an application for resource consent to take water 
from the aquifer under s 104(1)(a) RMA.
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DISSENTING JUDGMENT – COMMISSIONER 
KERNOHAN

In a dissenting judgment, Commissioner Kernohan 
considered certain Part 2 matters were relevant (unlike 
the majority), namely: section 7(b), the efficient use and 
development of natural and physical resources; section 
7(aa), the ethic of stewardship; section 7(c), the maintenance 
and enhancement of amenity values; and section 7(f), 
maintenance and enhancement of the quality of the 
environment (at [330]). He identified the relevant adverse 
effects of the disposal of plastic bottles as being “pollution 
with widespread environmental damage to fauna and flora” 
(at [331]). Commissioner Kernohan also observed that 
there had been no consideration of alternatives to plastic 
water bottles by Creswell, and that Creswell accepted no 
responsibility for their disposal (at [333]).

Commissioner Kernohan found that the sustainable 
management purposes of the RMA, in particular s 7, were 
challenged by this proposal (at [335]). He acknowledged 
that trillions of plastic bottles are produced daily, but found 
that “[a]llowing the creation of products that will clearly 
add to current pollution in the environment without any 
commitment to avoid, remedy or mitigate the pollution” 
was against the purpose of the RMA (at [336]). 

COMMENT

The issue of how to treat associated or consequential effects, 
or the ‘end use’ of activities to be authorised by consent, 
is essentially a question of ‘where to draw the line’. It is 
generally accepted, for example, that consequential traffic 
effects of a proposal will usually be relevant in considering 
whether to grant consent and on what conditions, even 
though that activity (third-party use of cars) will not in itself 
require consent. The Environment Court took the same 
approach in the Aquamarine case. On the other end of the 
spectrum, it was famously held in Buller Coal that the end 
use of coal (being burned overseas) was not relevant, as 
being too remote and/or contrary to Parliament’s intention 
to restrict consideration of the climate change implications 
of discharge consents. 

In Te Rūnanga o Ngāti Awa, the majority of the Environment 
Court found it was unable to have regard to downstream 
environmental effects associated with the use of plastic 
bottles and their eventual offshore disposal. Even though 
it accepted that the water would not be taken otherwise, 

the majority seemingly did not find the requisite degree 
of connection and proximity, or found that it more 
fundamentally lacked the jurisdiction to regulate these 
effects under the RMA. It can also be inferred that, in 
terms of the test in Cayford, the majority considered the 
bottling and export of the water was legally (if not factually) 
independent of its initial extraction. 

At the time of writing, this decision had been appealed to 
the High Court, so these findings will be subject to further 
scrutiny. Also notable are the majority’s comments to the 
effect that, even if this proposal was declined, this would 
have no effect on all other instances where plastic bottles 
are used in New Zealand. While perhaps this was simply an 
observation made in passing, rather than a determinative 
factor (and that too may be the subject of debate on 
appeal), it would ordinarily be unusual to grant consent to 
an activity with unmitigated adverse effects on the basis 
that declining consent would not prevent that effect from 
occurring elsewhere.


